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of  this  principle.  7215.  Powers  of  receiver  appointed  by 

7208.  Character  of  such  contracts  de-  the  State. 

termined  by  the  local  law. 

§  7202.  Appointing'  Beceivera  of  Railroad  Companies 
Which  Fail  to  Operate  their  Boads.  —  A  statute  of  New 
Jersey  provided  that  if  any  railroad  company  should  fail  to 
run  its  trains  on  any  part  of  its  road  for  ten  days,  the  Chan- 
cellor might  appoint  a  receiver.'  A  later  statute  of  the  same 
State  provided  that  any  railroad  company  whose  road  was 
constructed  at  any  seaside  resort,  not  exceeding  four  miles  in 
length,  should  be  exempt  from  the  provisions  of  this  statute. 
It  was  held  by  Vice-Ghancellor  Bird,  that  this  latter  act  was 
unconstitutional,  because  it  was  within  the  provision  of  the 
constitution  of  New  Jersey,  that  the  legislature  shall  not  pass 
any  private,  special  or  local  law,  "granting  to  any  corpora- 
tion, association,  or  individual,  any  exclusive  privilege,  im- 
munity, or  franchise  whatever."  *     He  also  held  that  it  did  not 

*  N.  J.  Rev.,  p.  943,  J  160.  »  Const.  N.  J.,  art.  4,  §  7. 
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apply  to  roads  which  had  been  built  previous  to  its  passage, 
and  he  ordered  that  unless  the  defendant  railroad  company^ 
which  was  such  a  road  as  described  in  the  amendatory  stat- 
ute, commence  to  operate  its  trains  for  both  freight  and 
passengers  within  five  days  from  the  service  of  a  copy  of  his- 
order,  a  receiver  would  be  appointed;^  but  this  decision, 
which  was  plainly  untenable  on  both  grounds,  was  reversed 
on  appeal.^ 

§  7203.  Building  or  Completing'  a  Kailroad. —  We  have- 
already  seen  that,  although  some  of  the  courts  have  gone 
quite  extensively  into  railroad  building  and  railroad  oper- 
ating, there  is  a  consensus  of  judicial  opinion  to  the  effect 
that  a  court  of  equity  ought  not  to  undertake,  by  the  arm 
of  a  receiver,  to  complete  or  build  a  railroad,  except  where 
there  is  an  irresistible  necessity  for  it  to  do  so;'  and  cir- 
cumstances which  will  justify  such  a  stretch  of  power  have- 
been  considered.*  Unforeseen  complications  have  arisen 
from  such  an  exercise  of  power,  especially  in  one  case- 
where  the  order  of  the  court  appointing  the  receiver  was- 
reversed.  The  order  was  a  consent  order,  so-called,  but  certain 
of  the  bondholders  objected,  and,  on  appeal  to  the  Supreme- 
Court,  the  order  was  pronounced  unauthorized.  But,  in  the 
mean  time,  the  receiver  had  caused  an  extension  of  the  road 
to  be  constructed  under  the  order,  though  at  a  cost  exceeding 
the  amount  named  in  the  order,  which  amount  the  order 
authorized  the  receiver  to  pay  out  of  the  surplus  income,  the 
extension  to  stand  pledged  for  such  payment.  It  was  held 
that  the  receiver,  in  building  the  extension,  acted  only  as 
agent  of  the  consenting  bondholders,  but  that  the  extension 
became  subject  to  an  equitable  lien,  superior  to  existing 
liens,  in  favor  of  thofee  who  furnished  the  money  to  build  it,, 
and  that  they  were  entitled  to  such  ratable  proportion  of  the 
proceeds  of  the  sale  as  the  value  of  the  extension  bore  to  the 

•  Ee  Delaware  Bay  &c.  R. -Co.,  11  Atl.  Eep.  261 ;  «.  c.  9  Cent.  Eep.  489. 
»  Delaware  Bay  &c.  R.  Co.  v.  Mark-  '  Ante,   §   7177 ;    Kennedy    v.    St. 

ley,  45  N.  J.  Eq.  139;  «.  c.  16  Atl.      Paul  &c.  R.  Co.,  5  Dill.  (U.  S.)  519. 
Eep.  436.  '  Ante,  §  7178. 
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value  of  the  entire  road,  considered  only  with  reference  to 
the  purchase-money  of  the  whole.^ 

§  7204.  Performing    Contract    of    Corporation. — As    the 

receiver  represents  the  bondholders  and  others  having  liens 
■on  the  property,  there  is  no  principle  of  equity  which  will 
■oblige  him  to  perform  the  unexecuted  contracts  of  the  corpora- 
tion.^ .Bui  he  cannot  insist  on  the  performance  of  such  con- 
tracts by  the  other  contracting  party,  without  performing  on 
his  own  part  according  to  the  terms  of  the  contract.  For 
instance,  if  he  elects  to  retain  the  possession  of  property 
which  has  been  leased  to  the  corporation,  he  must  pay  rent 
according  to  the  lease.* 

§  7205.  Court  will  Carry  out  the  Construction  Placed  by 
Different  Railroad  Companies  upon  their  Own  Contracts. — 

A.  court,  holding  and  operating  a  railroad  by  means  of  its 
receiver,  will,  in  giving  effect  to  contracts  entered  into  by  the 
-company,  apply,  in  doubtful  cases,  the  interpretation  upon 
winch  the  parties  themselves  have  acted,^ — the  principle  be- 
ing that  where  contracts  are  executory,  the  practical  construc- 
tion adopted  by  the  parties  thereto  and  by  their  successors 
during  a  period  of  years,  is  entitled  to  great,  if  not  control- 
ling, influence,  in  determining  its  proper  interpretation.* 
When,  therefore,  a  contract  between  two  railway  companies 
•operating  a  joint  line,  did  not  expressly  provide  how  cars 
should  be  obtained  or  supplied  for  the  use  of  the  continuous 
line,  the  fact  that  one  company  had,  for  several  years  after 
the  contract  was  entered  into,  paid  the  other  for  the  use  of  its 
cars,  was  considered  as  the  construction  placed  upon  the  con- 
tract by  the  parties,  such  as  the  court,  holding  one  of  the 
lines  by  its  receiver,  ought  to  enforce  on  an  intervening  peti- 
tion by  the  owner  of  the  other  line.* 

■  Hand  v.  Savannah  &c.  R.  Co.,  17  *  Central  Trust  Co.  v.  Wabash  &c, 

S.  G.  219.  K.  Co.,  34  Fed.  Eep.  254. 

»  Central  Trust  Co.  v.  Wabash  &c.  *  Topliff  v.  Topliff,  122  U.  S.  121 ; 

E.  Co.,  32  Fed.  Eep.  566.  Chicago  v.  Sheldon,  9  Wall.  (U,  S.) 

'  Ante,  §  6998.  50,  54. 

«  Central  Trust  Co.  v.  Wabash  &c.  E.  Co.,  34  Fed.  Eep.  254. 
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§  7206.  Payment  of  Rental  under  "Car  Trust"  Leases. 
What  are  known  as  "car  trust  leases"  are  a  peculiar  species  of 
security,  by  which  the  manufacturers  of  railway  rolling  stock, 
in  substance  and  effect,  sell  the  cars  to  railway  companies  of 
doubtful  solvency,  but  by  a  species  of  conditional  sale  known 
as  a  "  car  trust,"  under  which  they  reserve  title,  and,  in  form, 
lease  them  to  the  railway  company.  It  is  thus  a  sale  and  not 
a  sale, — a  sale  if  the  company  pays,  but  a  lease  with  the  right 
of  re-possession  if  the  company  does  not  pay.  It  does  not 
seem  to  differ  essentially  from  many  other  contracts  of  condi- 
tional sale  of  personal  property,  where  the  vendor  seeks  to 
acquire  the  benefits  of  a  sale,  and  at  the  same  time  not  take 
the  risk  of  it,  by  holding  the  property  with  a  string.'  It  seems 
very  clear  that,  when  a  receiver  takes  possession  of  the  prop- 
erty of  a  railroad  company,  some  of  which  consists  of  rolling 
stock  held  under  such  a  lease,  he  occupies  the  position  which 
a  receiver  occupies  in  regard  to  any  other  leased  property 
held  by  the  debtor:  he  is  not  bound  to  burden  the  creditors 
whom  he  represents  with  the  custody  of  onerous  property;  he 
is  not  bound  by  the  covenants  in  any  lease  made  by  the  debtor 
whose  property  has  come  into  his  hands;  but  he  has  his  elec- 
tion to  retain  or  reject  the  possession  of  the  property  under  the 
lease.  His  position  is  analogous  to  that  of  a  principal  in  re- 
gard of  the  unauthorized  acts  of  his  agents.  He  may  elect  to 
affirm  or  disaffirm,  but  he  cannot  affirm  in  part  and  disaffirm 
in  part.  He  cannot  keep  the  property  which  is  the  subject  of 
the  lease,  without  performing  the  covenants  of  the  lessee.  He 
cannot  hold  on  to  the  property  and  refuse  to  pay  the  rent  in  . 
full  as  it  accrues,  but  say  to  the  lessor,  "  You  must  file  your 
intervening  claim  and  get  your  pro  raia  with  other  creditors."* 

'  In  a  paper  read  before  the  Ameri-  governing  this  subject  have  been  en- 
can  Bar  Association  by  Francis  Eawle,  acted  in  many  of  the  States  at  the 
Esq.,  of  Philadelphia,  there  is  a  very  instance  of  Mr.  Eawle. 
intelligent  and  detailed  statement  of  '  "In  such  cases,  the  vendor's  title 
this  species  of  security,  and  of  the  or  lien  is  unaffected  by  the  appoint- 
conflicting  and  unsatisfactory  man-  ment  of  the  receiver,  that  officer  ac- 
ner  in  which  the  courts  have  dealt  quiring  no  better  title  to  the  rolling 
with  it.  See  transactions  of  the  Am.  stock  than  that  of  the  company." 
Bar  Asso.  for  the  year  1885.  Statutes  High  on  Keceivers  (2d  ed,),  §  394/. 
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All  this  seems  very  clear,  both  on  principle  and  authority.' 
In  a  leading  Federal  case  on  the  subject,  it  was  held  that  the 
payment  by  the  receiver,  out  of  the  earnings  of  the  road,  of 
the  rent  reserved  for  the  use  of  the  cars  under  the  so-called 
contract  of  lease,  for  the  period  during  which  they  were  used 
by  him,  was  a  proper  payment.^ 

§  7207.  Applications  or  Misapplications  of  Tliis  Principle. 

Such  being  the  governing  principle,  a  decision  of  Mr.  Circuit  Judge 
Gresham  relating  to  the  species  of  lease  known  as  a  "  car  trust 
lease,"  does  not  seem  clear.  In  that  case,  the  property  of  a  railroad 
company  was  in  the  hands  of  a  receiver  pending  proceedings  to  fore- 
close a  mortgage  thereon.  A  corporation  had  furnished  rolling  stock 
to  the  company  under  such  a  lease,  the  lessor  reserving  to  it  the  right 
to  reclaim  the  property  upon  any  default  in  the  payment  of  rent. 
Upon  the  appointment  of  the  receiver,  the  railroad  company  being 
in  default,  the  rolling-stock  company  filed  an  intervening  petition 
demanding  that  the  receiver  be  directed  to  return  its  cars  within 
thirty  days.  They  were  not  returned,  but  were  continuously  used 
by  the  receiver  without  the  objection  of  the  bondholders  or  trustee 
in  the  mortgage,  and  payments  were  made  on  the  rental  by  the  ap- 
plication thereto  of  the  freight  earned  by  transportation  for  the  pe- 
titioner. After  the  lapse  of  three  months,  the  rolling-stock  company 
filed  a  second  intervening  petition,  stating  the  facts,  and  asking 
that  the  receiver  be  directed  to  pay  the  rent  due  under  the  car-trust 
contract,  and  that  the  same  be  declared  a  prior  lien  upon  the  earn- 
ings as  well  as  upon  the  property  embraced  in  the  mortgages.  The 
learned  judge  held  that  the  retention  and  use  of  the  cars  by  the 
receiver  and  the  non-action  of  the  bondholders  did  not  amount  to 
a  conversion;  that  the  intervening  petitioner  was  not  entitled  to  the 
payment  of  rent,  according  to  the  terms  of  the  car-trust  lease,  out 
of  the  corpus  of  the  estate,  but  only  to  the  return  of  the  cars  within 
a  reasonable  time,  if  so  demanded,  and  a  quantum  meruit  for  the 
use  of  them.'    So  far  as  related  to  any  claims  for  rent  accruing 

'  Kneeland  v.  American  Loan  &c.  Co.,  ]36  U.  S.  89. 
'  Fosdick  V.  Schall,  99  U.  S.  235.  •  Farmers'   Loan  &  Trust  Co.  v. 

A  similar  order  was  made  in  Milten-      Chicago  &c.  E.  Co.,  42  Fed.  Rep.  6; 
berger   v.    Logansport    R,    Co.,    106      s.  c.  8  Rail.   &  Corp.  L,  J.  184:  43 
U.  S.  286,  though  the  facts  are  some-      Am.  &  Eng.  Rail.  Oas.  436. 
what  complicated  and  obscure. 
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prior  to  the  time  wlien  the  receiver  took  possession,  the  decision  is 
possibly  supportable,  —  though  even  then  it  is  difficult  to  see  how 
the  court  could  retain  the  property  while  disaffirming  the  lease  in 
part.  But  the  decision  seems  to  be  contrary  to  the  most  elementary 
notions,  in  so  far  as  it  empowers  the  receiver  to  retain  the  property 
against  the  will  of  the  lessors,  and  contrary  to  the  provisions  of  the 
lease,  without  paying  rent  according  to  the  terms  of  the  lease.^  .... 
In  an  unpublished  decision  cited  by  Mr.  High,^  rendered  in  the 
United  States  Circuit  Court  at  Indianapolis,  in  June,  1885,  by  Mr. 
Circuit  Judge  Grresham,  —  Mr.  Circuit  Justice  Woods  concurring, — 
it  was  ordered  that  the  rentals  of  rolling  stock  held  by  the  railway 
company  under  car-trust  leases,  should,  for  the  period  of  use  by  the 
receiver,  be  paid  as  a  first  lien  out  of  the  receiver's  income,  or  out 
of  proceeds  of  the  foreclosure  sale,  before  distribution  to  the  mort- 
gage bondholders;  and  that  rentals  for  six  months  prior  to  the  re- 
ceivership should  be  paid  out  of  the  net  income  of  the  receiver.'  It 
is  not  understood  upon  what  principle  the  court  could  cut  down  the 
period  of  rentals  prior  to  the  receivership  to  six  months,  provided 
the  receiver  took  possession  without  a  new  contract;  for,  if  he  took 
possession  without  a  new  contract,  his  taking  possession  would 
clearly  be  an  affirmation  of  the  old  contract,  and  it  would  have  to 
receive  effect  as  a  whole,  and  could  not  properly  be  split  into  parts. 
Of  course,  if  a  receiver,  within  a  reasonable  time  after  taking  posses- 
sion of  the  general  property,  should  enter  into  a  new  contract  with 
the  owners  of  the  rolling  stock,  for  its  use  pending  the  receiver- 
ship, this  would  not  be  an  election  to  take  possession  under  the  pre- 
vious contract,  but  would  amount  to  a  disaffirmance  of  that  contract, 
such  as  would  remit  the  lessors  to  the  position  of  general  creditors, 
under  the  doctrine  of  Fosdick  v.  Schall,*  unless  they  should  be  let 
in  as  lien  creditors  in  respect  of  rents  accruing  for  the  short  period 
prior  to  the  appointment  of  the  receiver.  A  decision  of  Chancellor 
Runyon,  of  New  Jersey,  upon  this  subject,  seems  to  be  clearly  desti- 
tute of  equity.  A  receiver  appointed  by  him  went  into  possession, 
and  found,  in  the  custody  of  the  railroad  company,  a  mass  of  rolling 
stock  held  by  the  company  under  these  so-called  car-trust  leases. 
He  requested  the  lessors  to  leave  the  locomotives  and  their  tenders 
in  his  possession  for  use  on  the  road,  and  he  guaranteed  that  he 

'  Compare  ante,  §6fl98.  °  Central  Trust  Co.  v.  Railway  Co., 

'  High  on  Eeceivers  (2d  ed.),  p.  MS. 
340,  note.  *  99  U.  S.  235. 
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would  keep  them  in  order,  and  promised  to  apply  to  the  Chancellor 
for  authority  to  pay  their  claim  for  rent  under  the  lease.  On  the 
faith  of  this,  they  permitted  the  property  to  remain  in  his  hands. 
On  their  subsequent  intervening  petition,  the  Chancellor  decided 
that  they  were  not  entitled  to  rent  according  to  the  terms  of  the 
lease,  during, the  time  the  property  so  remained  in  the  hands  of  the 
receiver,  but  that  they  were  entitled  to  no  more  than  a  quantum 
meruit,  —  that  is  to  say,  that  they  were  entitled  to  what  the  Chan- 
cellor, upon  the  evidence  before  him,  might  consider  the  use  of  the 
locomotives  and  tenders  to  be  reasonably  worth.'  It  is  perceived 
that  there  was  no  new  contract  whatever  that  the  rolling  stock 
should  remain  in  the  custody  of  the  receiver  upon  the  payment  of 
what  the  Chancellor  might  deem  a  quantum  meruit;  but  the  Chan- 
cellor put  his  decision  upon  the  ground  that  the  lessors  had  a  right 
to  resume  possession,  and  that  when  they  failed  to  exercise  it,  they 
submitted  to  the  discretion  of  the  court  as  to  what  would  be  equi- 
table compensation.  The  decision  deserves  the  animadversion  of 
Mr.  District  (now  Circuit)  Judge  Caldwell,  in  a  case  which  has  been 
very  much  cited.  "  In  its  effort  to  coerce  a  corporation  to  pay  its 
debts,  a  court  should  not  contract  obligations  of  its  own  and  neglect 
to  make  provision  for  their  payment.  It  would  be  a  scandal  to  do 
60.     Courts  should  pay  their  debts,  if  nobody  else  does."  ' 

§  7208.  Character  of  Such  Contracts  Determined  by  the 
liocal  Law.  —  The  validity  and  effect  of  these  coutracts  are  to 
be  determined  by  the  law  of  the  State  within  which  the  receiver  is 
appointed,  and  not  by  the  law  of  the  State  of  the  domicile  of  the 
vendor  or  lessor.  The  governing  principle  is,  that  the  liabil- 
ity of  property  to  be  sold  under  legal  process  issuing  from  the 
court  of  the  State  where  it  is  situated,  must  be  determined  by 
the  laws  in  force  therein,  rather  than  by  the  laws  of  the  juris- 
diction where  the  owner  lives.  The  reason  is,  that  every  State 
has  a  right  to  regulate  the  transfer  of  property  within  its  own 
limits,  and  that  whoever  sends  property  within  those  limits, 
impliedly  submits  to  the  regulations  concerning  its  transfer 
which  are  there  in  force,  although  a  different  rule  of  transfer 
may  prevail  in  the  jurisdiction  where  he  resides.     He  has  no 

'  Coe  V.  New  Jersey  Midland  E.  '  Dow  v.  Memphis  &c.  E.  Co.,  20 

Co.,  27  N.  J.  Eq.  37.  Fed.  Eep.  260,  269. 
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absolute  right  to  have  a  transfer  of  property,  lawful  in  his  own 
jurisdiction,  respected  in  the  courts  of  the  State  where  the 
property  is  found;  and  it  is  said  to  be  only  on  the  principle 
of  comity  that  this  is  ever  allowed.  This  principle  of  comity 
yields  when  the  laws  and  policy  of  the  State  where  the  prop- 
erty is  found  conflict  with  those  of  the  State  of  the  domicile  of 
the  vendor  or  lessor.*  The  taking  possession  of  such  property 
by  a  receiver  is  tantamount  to  a  seizure  under  judicial  pro- 
cess; so  that,  where  the  property  consists  of  railway  rolling 
stock  in  the  possession  of  a  railway  company  under  these  car- 
trust  conditional  sales  or  leases,  the  validity  and  effect  of  the 
contract  are  to  be  determined  by  the  local  law  of  the  State 
within  which  the  court  sits   which  has   appointed  the  re- 


§  7209.  Vendor  or  IJessor  Desirlngr  to  Preserve  a  Iilen 
must  Comply  with  liocal  Law.  —  The  leading  consequence 
of  this  principle,  in  so  far  as  it  applies  to  these  car-trust 
leases,  is,  that  if  a  vendor  or  lessor,  by  whatever  name  called, 
desires  to  preserve  a  specific  lien  upon  the  property  which  is 
the  subject  of  the  contract,  he  can  only  do  it  by  complying 
with  the  local  law.  If,  therefore,  the  local  law  treats  a  con- 
ditional sale,  by  which  the  vendor  undertakes,  by  a  secret 
contract,  to  reserve  the  title  to  himself  until  the  purchase- 
money  is  paid,  while  at  the  same  time  delivering  the  chattel 
to  the  purchaser  and  investing  him  with  the  ostensible  owner- 
ship, as  constructively  fraudulent  as  against  creditors,  the  con- 
tract will  be  so  treated  in  a  court  of  the  United  States.'    "  Nor 

*  Green  v.  Van  Buskirk,  5  Wall.  Patridge,  27  Vt.  8 ;  Oliver  «.  Townes, 

(U.  S.)  307;  7  Wall.  (U.  S.)  139.  2    Mart.   (La.)  (n.  s.)  93;  Norris  v. 

'  Hervey   v.  Rhode  Island  ]/)co-  Mumford,  4  Mart.  (La.)  (o.  s.)  20. 
motive  Works,  93  U.  S.  664;  Fosdick  '  Hervey  v.  Rhode  Island  Locomo- 

V.  Schall,  99  U.  S.  235,  250.      That  tive  Works,  93  U.  S.  664.     Such  is 

courts  generally  respect  the  law  of  the  policy  of  the  law  of  the  State  of 

the  place  of  the  contract,  but  only  on  Illinois.    McCormick  d.  Hadden,  37 

the  principle  of  com%, — see  Taylor*.  HI.  370;  Ketchum  ».  Watson,  24  111. 

Boardman,  25  Vt.  581,  589;  Milne  v.  591;   Hervey  v.  Rhode  Island  Loco- 

Moreton,  6  Binn.  (Pa.)  358, 361 ;  Ward  motive  Works,  supra. 
V.  Morrison,  25  Vt.  593;  Emerson  v. 
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is  the  transaction  changed  by  the  agreement  assuming  the 
form  of  a  lease.  In  determining  the  real  character  of  a  con- 
tract, courts  will  always  look  to  its  purpose,  rather  than  to 
the  name  given  to  it  by  the  parties.  If  that  purpose  be  to 
give  the  vendor  a  lien  on  the  property  until  payment  in  full 
of  the  purchase-money,  it  is  liable  to  be  defeated  by  creditors 
of  the  purchaser  who  is  in  possession  of  it."  ^  This  principle 
has  been  held  to  apply  to  a  car-trust  lease,  where  the  contract 
described  the  transaction  as  a  lease,  and  installments  were  to 
be  paid,  described  as  rent,  but  when  a  given  number  of  install- 
ments had  been  paid,  the  legal  title  was  to  pass  to  the  lessee. 
Speaking  with  reference  to  the  facts  of  such  a  case,  where  the 
subject  of  the  so-called  lease  was  a  locomotive-engine,  the 
price  of  which,  $12,093.96,  was  to  be  paid  in  installments  in 
the  course  of  one  year,  —  Mr.  Justice  Davis  said:  "It  was  evi- 
dently not  the  intention  that  this  large  sum  should  be  paid  as 
rent  for  the  mere  use  of  an  engine  for  one  year.  If  so,  why 
agree  to  sell  and  convey  the  full  title  on  payment  of  the  last 
installment?*  In  both  cases,  the  stipulated  price  of  the  prop- 
erty was  to  be  paid  in  sl^iort  installments,  and  no  words  em- 
ployed by  the  parties  can  have  the  effect  of  changing  the  true 
nature  of  the  contracts."*  It  was  accordingly  held  that,  as  the 
instrument  had  not  been  recorded,  as  required  by  the  chattel 
mortgage  act  of  Illinois,*  the  lien  attempted  to  be  reserved 
thereon  had  no  validity  as  against  third  persons,  and  that  the 
instrument  in  question  was  void  as  to  an  attaching  creditor 
and  a  purchaser  claiming  through  him.* 

§  7210.  Lien  of  Such  Leases  Good  as  agrainst  Subsequent 
Mortgagees.  —  But  it  is  nevertheless  clear  that  notwithstand- 
ing such  a  statute  as  that  referred  to  in  the  preceding  section, 
such  a  contract,  as  between  the  parties  to  it  and  their  privies, 

*  Hervey  v.  Ehode  Island  Locomo-  Wright,  supra,  where  the  transaction 

live  Works,  93  U.  S.  664,  672;  citing  was  a  lease  or  conditional  sale  of  a 

Murch  V.  Wright,  46  111.  487 ;  •  s.  c.  piano. 

95  Am.  Dec.  455.     So  held  in  Knee-  '  Hervey  v.  Rhode  Island  Locomo- 

land  V.  American  Loan  &c.  Co.,  136  tive  Works,  93  U.  S.  664,  673. 
TJ.  S.  89,  95.  *  Bev.  Stat.  111.  1874,  pp.  711,  712. 

2  Keferring  to  the  case  of  Murch  ti.  *  Ibid. 
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ia  just  what  it  purports  to  be  on  its  face;  and  one  such  con- 
tract was  described  as  "  a  conditional  sale  with  a  right  of  re- 
scission on  the  part  of  the  vendor  in  case  the  purchaser  ^hall 
fail  in  payment  of  his  installments,  —  a  contract  legal  and 
valid  as  between  the  parties,  but  made  with  the  risk  on  the 
part  of  the  vendor  of  his  losing  his  lien  if  it  works  a  legal 
wrong  to  third  parties."  ^  Subsequent  mortgagees  do  not 
occupy  the  position  of  third  parties,  within  the  meaning  of  the 
term  as  used  in  the  statute  referred  to.  Said  Mr.  Chief  Jus- 
tice Waite:  "  They  are  in  no  sense  purchasers  of  the  cars. 
The  mortgage  attaches  to  the  cars,  if  it  attaches  at  all,  because 
they  are  '  after-acquired  '  property  of  the  company;  but  as  to 
that  class  of  property,  it  is  well  settled  that  the  lien  attaches 
subject  to  all  the  conditions  with  which  it  is  incumbered  when 
it  comes  into  the  hands  of  the  mortgagor.  The  mortgagees 
take  just  such  an  interest  in  the  property  as  the  mortgagor 
acquired;  no  more,  no  less.  These  cars  were  'loose  property' 
susceptible  of  separate  ownership  and  separate  liens,  and  *  such 
liens,  if  binding  on  the  railroad  company  itself,  are  unaffected 
by  a  prior  general  mortgage  given  by  the  company  and  para- 
mount thereto.'^  The  title  of  the  mortgagees  in  this  case, 
therefore,  is  subject  to  all  the  rights  of  [the  vendor]  under  his 
contract.  The  possession  taken  by  the  receiver  is  only  that 
of  the  court  whose  officer  he  is,  and  adds  nothing  to  the  pre- 
viously existing  title  of  the  mortgagees.  He  holds,  pending 
the  litigation,  for  the  benefit  of  whomsoever,  in  the  end,  it 
shall  be  found  to  concern;  and  in  the  mean  time  the  court 
proceeds  to  determine  the  rights  of  the  parties,  upon  the  same 
principles  it  would  if  no  change  of  possession  had  taken 
place."'  But  if  rolling  stock  is  purchased  by  the  receiver  out 
of  earnings  of  the  road,  and  sold  with  the  rest  of  the  property 
at  foreclosure  sale,  and  if  the  mortgage  under  which  the  sale 
takes  place  covers  after-acquired  property,  the  purchaser  at 

1  Fosdick  V.  Schall,  99  U.  S.  235,  »  Citing  United  States  v.  New  Or- 

250,  251 ;  quoting  the  language  of  tlie  leans  Railroad,  12  Wall.  (U.  S.)  362. 

Supreme  Court  of  Illinois  in  Murch  v.  '  Fosdick  v.  Schall,  99  TJ.  S.  235, 

Wright,  46  111.  487;  «.  c.  95  Am.  Dec.  251;    Fosdick  v.  Oar    Company,    99 

455.  U.  S.  256. 
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the  sale  will  be  entitled  to  the  rolling  stock  as  against  the 
mortgagees.* 

§  7211.  Status  of  Rents  wliere  the  Lessor  has  Resumed 
Possession.  —  It  seems  clear  that  if,  prior  to  the  date  of  the  ap- 
pointment of  the  receiver  or  afterwards,  the  lessor  holding  the 
title  and  right  to  resume  possession  under  oiie  of  these  so-called 
car-trust  leases,  exercises  his  privilege  of  resuming  possession,, 
so  much  of  the  rentals  for  the  cars  as  may  have  accrued  prior 
to  the  receivership  hecomes  thereby  remitted,  prima  facie  at 
least,  to  the  status  oi unsecured  debts,  not  payable  out  of  the  fund 
accruing  from  the  sale  to  foreclose  the  mortgage,  unless  such 
fund  is  in  excess  of  the  mortgage  debt,  the  other  preferred 
debts,  and  the  costs;  ^  though  circumstances  may  exist  which 
will  give  the  lessor  a  preference,  even  in  respect  of  rents  accru- 
ing prior  to  the  receivership,  where  the  possession  of  the  roll- 
ing stock  has  been  necessary  to  keep  the  railroad  a  going  con- 
cern.* But,  on  the  principle  already  stated,  if  the  receiver  elects- 
to  retain  possession  of  the  rolling  stock,  and  no  new  contract  is- 
made  or  understanding  had,  and  no  order  of  the  court  is  en- 
tered disaffirming  the  terms  of  the  lease,  to  which  the  lessor 
assents,  the  income  in  the  hands  of  the  receiver  will  be  liable  to- 
pay,  without  any  abatement,  the  rents  accruing  while  the  re- 
ceiver holds  possession,  which  rents  should  be  estimated 
according  to  the  terms  of  the  lease,  and  should  not  be  reduced 
to  wliat  may  be  regarded  by  the  judge  as  a  quantum  meruit; 
and  these  rents  are  to  be  paid  in  full  as  a  preferred  claim,  on 
the  footing  of  being  a  part  of  the  expenses  of  the  administra- 
tion, and  on  the  further  ground  that  the  court  has,  through 
its  officer,  affirmed  the  lease.  This  being  clear,  the  decision 
of  the  Supreme  Court  of  the  United  States,  that  where,  owing 
to  a  deficit  in  the  receipts  coming  into  the  hands  of  the  re- 

'  Strang  v  Montgomery  &c.  E.  Co.,  tral  Trust  Oo.  v.  Eailroad  Company,, 

3  Woods  (U.  S.),  613.  cited  in  High  on  Receivers  (2d  ed.), 

»  Fosdick  V.  Schall,  99  TJ.  S.  235,  p.  340,  n.,  where  they  ordered  that 

255.  rentals  for  six  months  prior  to  the  re- 

'  Such  seems  to  have  been  the  idea,  ceivership  should  be  paid  out  of  the 
of  Mr.  Circuit  Judge  Gresham  and  net  income  in  the  hands  of  the  re- 
Mr.  Circuit  Justice  Woods,  in  Cen-  ceiver. 
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ceiver  from  the  operation  of  the  road,  the  rental  is  not  paid, 
and,  four  months  after  the  appointment  of  the  receiver,  the 
lessor  resumes  possession  of  the  rolling  stock,  his  claim  for 
rent  is  not  entitled  to  priority  over  the  mortgage  creditors,*  — 
cannot  be  supported  upon  any  theory  of  equity.  There  seems 
to  be  no  principle,  under  the  operation  of  which  the  election 
of  the  lessor  to  resume  possession  after  the  receiver  had  used 
his  property  for  four  months,  under  the  lease,  and  had  made 
default  in  the  payment  of  rent,  can  be  regarded  as  a  waiver 
of  his  right  to  priority  attaching  to  rent  already  accrued.  The 
same  case  holds,  as  the  writer  reads  the  opinion,  that,  but  for 
the  taking  of  the  possession,  there  would  be  a  right  of  priority 
over  the  mortgages  sought  to  be  foreclosed.  If  the  fact  of  the 
receiver  retaining  possession  gives  the  lessor  a  first  lien  for 
his  rent,  that  lien  could  no  more  be  impaired  by  the  act  of 
his  resuming  possession  because  of  the  default  of  the  receiver 
in  paying  the  rent,  so  far  as  regards  the  rental  accruing  from 
the  time  of  the  appointment  of  the  receiver  and  the  date  of 
his  resuming  possession,  than  could  the  lien  of  a  mortgage 
creditor  be  impaired  by  the  fact  of  his  taking  possession  of 
the  property  under  a  power  given  in  the  mortgage. 

§  7212.  Whether  Authorize  Receiver  to  Make  New  Car- 
trust  Leases.  —  There  is  a  sound  and  conservative  decision 
by  Mr.  District  Judge  Butler,  concurred  in  by  Mr.  Circuit 
Judge  McKennan,  to  the  effect  that  where  the  net  earnings  of 
a  railroad  in  the  hands  of  a  receiver  of  a  court  are  sufficient 
to  pay  for  the  rolling  stock  necessary  to  maintain  the  prop- 
erty in  the  status  in  which  the  court  found  it,  the  court  will 
not  authorize  the  receivers  to  protect  such  rolling  stock  by 
creating  car-trust  leases,  and  issuing  car-trust  certificates  extend- 
ing over  a  period  of  ten  years,  so  as  to  reserve  the  greater  por- 
tion of  the  current  earnings  of  the  road  for  the  bondholders 
and  other  creditors.  The  court  took  the  just  view  that  this 
was  tantamount  to  borrowing  money  to  be  applied  to  the 
payment  of  the  bonded  creditors  in  the  discharge  of  interest, 

'  Kneeland  v.  American  Loan  &c.  Oo.,  136  TJ.  S.  89. 
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and  the  court  deemed  it  wiser  to  allow  such  interest  to  go  un- 
paid, rather  than  discharge  it  by  means  of  borrowing  money, 
which  might  tend  to  mislead  creditors  and  others  respecting 
the  actual  condition  of  the  road  and  its  earnings.  And  the 
court  dwelt  upon  the  proposition  that  its  custody  was  tempo- 
rary; that  the  foreclosure  proceedings  should  be  speeded  so 
that  the  property  might  pass  as  quickly  as  possible  into  the 
hands  of  its  owners;  and  that,  to  the  extent  that  the  earn- 
ings of  the  road  might  be  required  to  keep  it  up  in  stock  and 
equipment  and  to  preserve  the  property,  the  receivers  had 
authority  to  apply  them.' 

§  7213.  Purchasingr  Kolllng  Stock. — Where  the  property 
of  a  railroad  company  was  placed  in  the  hands  of  a  receiver, 
who,  on  taking  possession,  found,  on  the  railroad,  certain 
rolling  stock,  which  had  been  placed  there  by  another  corpo- 
ration, the  principal  stockholders  of  which  were  also  the  con- 
trolling stockholders  in  the  railroad  company,  and  the  rolling 
stock  was  claimed  by  the  corporation  placing  it  upon  the  road, 
and  no  contract  of  sale  was  shown,  —  the  court  authorized 
him  to  purchase  the  same  and  pay  the  value  of  it,  estimated 
at  the  time  when  the  road  went  into  the  receiver's  hands.'' 
But,  on  an  appeal  to  the  Circuit  Court  of  Appeals,  the  facts 
were  developed  by  the  court  in  a  very  different  manner,  so  as 
to  make  it  appear  that  an  improvement  company,  interested 
in  the  construction  of  the  railroad,  whose  president  was  a 
stockholder  in  the  railroad  company  and  largely  interested 
as  a  director  in  the  construction  of  its  road,  equipped  the 
railroad  with  the  rolling  stock  and  caused  the  same  to  be 
marked  with  the  name  of  the  railroad  company;  that  the  in- 
tent of  the  improvement  company  was  to  enable  the  railroad 

'  Taylor  v.  Philadelphia  &c.  E.  definite  period  of  years,  to  suit  the 
Co.,  9  Fed.  Eep.  1.  In  the  course  of  convenience  of  parties  (whereby  gen- 
his  opinion  Mr.  District  Judge  Butler  eral  creditors  are  kept  at  bay),  I  re- 
used the  following  language:  "The  gard  as  a  mischievous  innovation." 
modern  practice,  prevailing  to  some  Ibid. 

extent,  of  transferring  corporate  prop-  *  Central  Trust  Co.  v.  Marietta  &c. 

erty  to  the  custody  of  the  courts,  to  E.  Co.,  48  Fed.  Eep.  32. 
be  thus  held  and  managed  for  an  in- 
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company  to  issue  bonds,  secured  by  a  mortgage  on  its  road, 
as  an  equipped  railroad;  and  that  such  bonds  were  issued  and 
marketed,  through  the  instrumentality  of  the  president  of  the 
improvement  company.  It  was  held  that  the  improvement 
company  and  its  assignee .  were  estopped  to  allege  that  the 
transaction  constituted  a  gratuitous  loan  of  the  rolling  stock, 
or  to  deny  the  title  of  the  railway  company  thereto,  as  against 
the  holder  of  bonds  secured  by  the  mortgage,  which  had  been 
placed  on  the  property  on  the  faith  of  the  ownership  of  the 
rolling  stock  by  the  company..* 

§  7214.  How  Keep  Accounts  in  Cases  of  the  Receivership 
of  a  Railway  havings  Separate  Divisions. — It  has  been  held 
that  an  order  appointing  receivers  of  the  earnings  of  a  rail- 
way company,  directing  them  to  keep  their  accounts  so  as  to 
show  the  earnings  and  expenses  of  the  separate  divisions,  and 
instructing  the  auditor  to  keep  the  accounts  on  a  mileage 
basis,  is  proper,  when  that  is  shown  to  have  been  the  basis 
upon  which  the  company  computed  the  earnings  before  the 
receivership.  This  was  presumably  a  true  and  equitable  basis 
between  the  divisions,  in  the  absence  of  any  showing  that  it 
was  not  just.^ 

§  7215.  Powers  of  Receiver  Appointed  by  the  State.  —  A 

receiver  appointed  under  the  provisions  of  a  statute  of  Tennes- 
see,' is  vested  with  the  powers  and  duties  of  the  board  of 
directors  in  managing  the  affairs  of  the  company,  and  is  a 
public  agent  of  the  State.*  It  is  to  be  observed  that  this  statu- 
tory receiver  was  appointed  by  the  Governor  to  take  charge  of 
a  railroad  which  had  received  aid  from  the  State,  for  the  pur- 
pose of  protecting  the  State's  lien. 

'  Central  Trust  Co.  v.  Marietta  &c.  and,  therefore,  the  writer  will  do  no 

B.  Co.,  48 Fed.  Eep.  850.  more  than  add  a  reference  to  the  ex- 

*  Mercantile  Trust  Co.  v.  Missouri  cellent  chapter  of  Mr.  High  on  that 

&c.  R.  Co.,  7  Bail.  &  Corp.  L.  J.  30.  subject:  High  on  EeceiverB  (2d  ed.), 

The  subject  of  the  accounts  of  receivers  §  797,  et  seq. 
relates  to  the  subject  of  receivers  gen-  '  Tenn.  Code,  §  1101. 

erally,  and  not  Specially  to  the  ac-  •  Erwin  v.  Davenport,  9   Heisk. 

counts  of  receivers  of  corporations,  (Tenn.)  44. 
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§  7219.  Appointment  of  Receivers  of  Such  Companies. — 

Corporations  organized  for  conducting  the  business  of  insur- 
ance in  all  its  branches,  have  become  the  subject  of  elaborate 
statutory  regulation  (it  may  be  assumed)  in  all  the  States  of 
the  American  Union;  and  the  circumstances  under  which 
receivers  may  be  appointed  to  wind  up  such  corporations  in 
the  event  of  their  insolvency,  or  in  the  event  of  their  assets 
shrinking  to  such  a  limit  as  to  render  it  unsafe  to  the  public 
for  them  to  continue  their  business,  are  generally  the  subjects 
of  statutory  definition  and  regulation.  An  attempt  to  collect  and 
classify  these  statutes  would  be  beyond  the  plan  of  the  present 
work,  and  they  are  noticed  only  where  they  incidentally 
become  the  subject  of  judicial  exposition.^  Statutes  like  that 
of  New  York,^  providing  for  arresting  the  business  of  an  insur- 
ance eompany  and  appointing  a  receiver  when  the  further 
prosecution  of  its  business  will  be  injurious  to  the  public 
interests,  are  not  repugnant  to  the  provisions  of  State  and 
Federal  constitutions  prohibiting  the  deprivation  of  a  person 
of   property  without   due   process  of   law.*     Under  some  of 

^  As  to  receivers  of  fire  insurance  a  hearing  before  a  court,  subject  to  a 
companies  in  New  York,  see  2  Eev.  right  of  final  appeal  to  the  Court  of 
Stat.  N.  Y.  (7th  ed.),  pp.  1482-1485.  As  Appeals.  See  People  v.  Atlantic  Mut. 
to  receivers  of  marine  insurance  com-  Life  Ins.  Co.,  74  N.  Y.  177.  It  is  also 
panies  in  the  same  State,  see  Ibid.,  pointed  out  in  the  case  just  cited  that 
pp.  1467-1471.  A  receiver  of  the  the  decision  of  the  Supreme  Court  at 
assets  of  an  insolvent  insurance  com-  Special  Term,  restraining  a  life  insur- 
pany,  appointed  under  New  York  ance  company  from  the  further  prose- 
Laws  of  1853,  chapter  463,  section  17,  cution  of  its,  business,  and  appointing 
is  governed,  in  respect  of  the  duties  a  receiver  upon  an  application  of  the 
of  his  office,  by  the  provisions  of  the  Attorney-General  under  the  statute. 
Revised  Statutes  relating  to  corpora-  is  not  final ;  but  that  it  is  for  the 
tions,  and  by  the  practice  of  courts  of  General  Term,  and  afterwards  for  the 
equity.  People  v.  Security  Lite  Ins.  Court  of  Appeals,  to  scrutinize  all 
Co.,  78  N.  Y.  114;  8,  c.  34  Am.  Eep.  proceedings  in  every  case,  and  to  de- 
522.  termine  whether  a  cause  existed  for 
*  New  York  Laws  1869,  ch.  90,  ^  1.  the  interference,  and  whether  there 
'  Attorney-General  v.  North  Amer-  was  sufficient  reason  for  continuing 
ica  Life  Ins.  Co.,  82  N.  Y.  172, 183.  It  it;  and  that  the  controlling  question 
is  pointed  out  in  the  opinion  that  the  for  decision  in  such  case  is,  Are  the 
proceedings  are  not  arbitrary ;  that  assets  of  the  corporation  sufiicient  to 
there  is,  first,  the  judgment  of  the  Su-  justify  the  belief  that  it  may  continue 
peiintendent  of  Insurance,  and  then  the  business  of  life  insurance  with 
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these  statutes,  a  receiver  may  be  appointed  on  the  application 
of  the  State  Commissioner  of  Insurance,  or  State  Superintendent 
of  Insurance,  by  whatever  name  called,  on  his  finding  that 
the  assets  of  an  insurance  company  have  fallen  below  a  pre- 
scribed statutory  limit.^  Unless  the  governing  statute  enacts 
or  implies  the  contrary,  a  receiver  of  an  insurance  company 
may  be  appointed  on  an  application  of  one  of  its  stockholders,  as 
iu  the  case  of  other  corporations.'' 

§  7220.  Circumstances    under    Which    Appointed.  —  The 

mere  fact  that  the  assets  of  an  insurance  company  have  fallen 


«afety  to  the  public?  In  Wisconsin, 
jurisdiction  of  an  action  by  a  creditor 
or  a  stockholder  to  wind  up  the  busi- 
ness of  an  insolvent  mutual  insurance 
■company,  and,  as  incidental  thereto, 
to  grant  an  injunction  restraining 
the  continuance  of  its  business  and 
the  disposing  of  its  property,  and  to 
appoint  a  receiver,  is  conferred  by 
Wisconsin  Revised  Statutes,  sections 
3218,  3219,  which  apply  to  mutual  as 
well  as  other  insurance  companies. 
Be  Oshkosh  Mut.  Fire  Ins.  Co.,  77 
Wis.  366;  s.  c.  9  L.  E.  A.  273;  46 
JSI.  W.  Rep.  441. 

'  Thus,  by  the  Connecticut  Statute 
1875,pagel2,  the  Insurance  Commis- 
sioner, on  finding  that  the  assets  of 
any  life  insurance  company  of  that 
State  are  less  than  three-fourths  of 
its  liabilities,  is  to  apply  to  the  Su- 
perior Court  for  the  appointment  of 
a  receiver  and  the  annulling  of  its 
charter.  It  is  no  answer  to  a  petition 
for  this  purpose  that  the  respond- 
ents had,  by  legislative  permission, 
transferred  all  their  assets  to  another 
company,  which  had  assumed  all 
their  liabilities,  so  long  as  the  holders 
«f  their  policies  had  not  assented  to 
the  arrangement.  Stedman  v.  Amer- 
ican Mut.  Life  Ins.  Co.,  45  Conn.  377. 

»  Ante,  §  6878.  Thus,  under  the 
provisions  of  the  Revised  Statutes  of 
Hew  York  relating  to  proceedings  by 


and  against  corporations  (2  Rev.  Stat. 
N.  Y.,  463,  J  39,  et  seq.),  an  applica- 
tion may  be  made  by  a  stockholder, 
without  the  intervention  of  the  Attor- 
ney-General, to  restrain  an  insolvent 
insurance  company  from  exercising 
its  corporate  rights  and  franchises, 
and  for  the  appointment  of  a  receiver. 
Osgood  V.  Maguire,  61  N.  Y.  524.    The 
court  say  that ''  the  practice  and  de- 
cisions are  in  accordance  with  this 
view  of  the  law:  Mann  v.  Pentz,  2 
Sandf.  Ch.  (N.  Y.)  257;  Re  Franklin 
Bank,  1  Paige  (N.  Y.),  85;   Hill  v. 
Nautilus  Ins.  Co. ,  4  Sandf.  Ch.  (N.  Y.) 
577,  580 ;  Verplank  v.  Mercantile  Ins. 
Co.,  1  Edw.  Ch.  (N.  Y.)  46;  «.  c.  2 
Paige  (N.  Y.),  438."   Effect  of  a  statute 
avoiding    transfers    after  petition  for 
receiver:  Sands  v.  Hill,  55  N.  Y.  18. 
Status  of  checks  given  to  settle  losses 
prior  to  appointment  of  receiver:  Mer- 
rill V.  Anderson,  10  Hun  (N.  Y.),  604. 
Reduction  of  contracts  of  life  insur- 
ance in  place  of  winding  up,  under 
English  statute,  —  see  Stat.  33  &  34 
Vict.,  ch.  61,  §  22.    This  statute  in- 
cludes   mutual   life    insurance    com- 
panies: Re  Great  Britain  Mut.  Life 
Ins.   Soc,   16    Ch.    Div.  246;   Lind. 
Comp.   Law   (5th    ed.),   p.  635;   Re 
Great  Britain  Mut.  Life  Ins.  Soc,  19 
Oh.  Div.  39;  «.  c.  affirmed,  20  Ch. 
Div.  852. 
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helow  the  statutory  limit,  so  that  it  is  prohibited  from  continu- 
ing its  business,  does  not,  under  all  statutory  systems,  demand 
the  appointment  of  a  receiver;  but,  in  the  absence  of  special 
circumstances  requiring  such  an  appointment,  the  directors 
may  wind  up  the  affairs  of  the  company,  reinsure  its  risks, 
and  go  out  of  business;  and  it  may  go  out  of  business  with- 
out the  interference  of  a  court  of  equity  by  such  an  appoint- 
ment.' The  governing  principle  applicable  to  such  cases  is, 
that  the  mere  fact  of  insolvency  does  not  require  the  appoint- 
ment of  a  receiver,  unless  it  appears  that  prejudice  will  en- 
sue to  parties  in  interest  from  allowing  the  affairs  of  the 
corporation  to  remain  in  the  hands  of  its  directors,  to  be 
wound  up  by  them.^  Some  of  the  statutes  confer  upon  the 
court  superintending  the  administration,  through  its  receiver, 
power  to  direct  the  receiver  to  continue  the  business.  Under 
such  a  statute,'  the  court  will  not  make  such  a  direction,  where 
it  is  apparent  that  very  few  of  the  policy-holders  will,  in  fact, 
pay  any  future  premiums.''  When  an  application  is  made  by 
the  Attorney-General,  under  the  New  York  statute  for  the 
appointment  of  a  receiver  to  wind  up  a  life  insurance  com- 
pany, the  question  for  decision  is  said  to  be,  whether  the 
assets  of  the  corporation  are  sufficient  to  justify  the  belief 
that  it  may  continue  the  business  of  life  insurance  with  safety 
to  the  public;  and  where  it  appeared,  from  the  evidence  ad- 
duced upon  such  an  application,  that  the  assets  of  the  company 

'  Streit  V.  Citizens'  Fire  Ins.  Co.,  insurance  company  pursuant  to  the 

29  N.  J.  Eq.  22.  provisions  of  New  York  Laws,  1869, 

'  See  Kawnsley  v.  Trenton  Mut.  chapter  902,  relate  only  to  those  speci- 
&c.  Ins.  Co.,  9  N.  J.  Eq.  347.  '  So,  as  fled  in  section  8,  of  the  act,  and  ter- 
to  a   railroad  company,   see   Union  minate  with  his  report,  unless  such 
Trust  Co.  V.  St.  Louis  &c.  E.  Co.,  4  dutiesarecontinuedby  the  court;  and 
Dill.  (U.  S.)  114.    Under  some  statu-  the  compensation  which  is  to  be  paid 
lory  schemes,  actuaries  are  also  ap-  must  be  fixed  by  the  court,  and  is  not 
pointed,  presumably  for  the  purpose  under  the  control  of    the  receiver, 
of    investigating,    on    mathematical  Superintendent  of  Insurance,  or  act- 
lines,  the  affairs  of  the  company,  and  uary.    Ee  North  American  Life  Ins. 
ascertaining  how  much  it  will  take  to  Co.,  55  How.  Pr.  (N.  Y.)  465. 
restore  it  to  a  safe  basis,  and  whether  ^  New  York  Stat.  1869,  p.  902. 
or  not  it  can  go  on.    The  duties  of  an  *  People  v.  Atlantic  Mut.  Life  Ins. 
actuary  appointed  by  a  receiver  of  an  Co.,  15  Hun  (N.  Y.;,  84. 
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were  less  than  the  amount  of  the  values  of  the  outstanding 
policies  by  about  one-tenth  of  that  amount;  that  the  capital 
was  entirely  sunk;  that  the  assets  were  of  a  kind  not  readily 
convertible  or  available;  that  a  portion  of  the  assets  had  been 
kept  as  a  cash  deposit  with  a  private  banker  who  was  an  offi- 
cer of  the  company,  without  any  agreement  as  to  interest,  and 
without  security  against  losses;  that  the  trustees  were  not  in 
the  practice  of  holding  regular  meetings,  or  of  supervising 
the  affairs  of  the  company;  that  dividends  were  paid  without 
a  regular  meeting  or  vote  of  the  board  of  trustees,  when  there 
had  been  losses  and  depreciation  in  the  value  of  the  assets,  and 
when  it  was  impossible  to  know  whether  or  not  the  capital 
had  been  impaired;  —  it  was  held  that  there  was  sufficient 
cause  for  interference,  and  that  an  order  granting  a  receiver, 
and  enjoining  the  company  from  the  further  prosecution  of 
its  business,  would  not  be  reversed;  but  that  a  clause  in  the 
order  dissolving  the  corporation  itself,  was  improper.' 

§  7221.  Appointment  at  the  Suit  of  Judgment  Creditors. 

Eeceivers  of  insolvent  insurance  companies  may  be  appointed 
at  the  suit  of  judgment  creditors,  unless  the  statutory  system  by 
which  such  companies  are  governed,  enacts  of  implies  some 
other  mode  of  winding  them  up  and  of  satisfying  the  demands 
of  their  creditors  and  policy-holders.  In  New  York,  an  insol- 
vent mutual  insurance  company  could  be  wound  up  by  means 
of  a  receiver,  appointed  at  the  suit  of  a  judgment  creditor, 
under  the  provisions  of  the  Revised  Statutes  authorizing  the 
property  of  insolvent  corporations  so  to  be  sequestrated.  But 
it  was  held  necessary  to  pursue  the  provisions  of  the  statute 
strictly;  and  therefore,  before  the  court  could  lawfully  order 
sequestration  and  appoint  a  receiver,  it  must  have  a  petition 
before  it  from  a  judgment  creditor,  or  his  legal  representa- 
tives, setting  forth  the  due  recovery  of  a  judgment  in  a 
court  of  law  or  of  a  decree  in  equity,  with  the  due  return  of 
an  execution  issued  thereon,  unsatisfied  in  whole  or  in  part. 
This  was  essential  to  confer  upon  the  court  the  slightest  power 

1  People  V.  Atlantic  Mut.  Life  Ins.  Co.,  74  N.  Y.  177. 

5733 


6  Th,omp.  Corp.  §  7223]     keceivers  of  corporations. 

or  authority  to  proceed  in  the  case.'  The  court  pursued  thi» 
doctrine  to  an  untenable  degree  of  strictness  and  nicety.  A 
petition  signed  by  and  in  the  name  of  the  attorney  for  the 
judgment  creditor,  was  not  sufficient  to  confer  jurisdiction;, 
and  an  «rder  made  thereon  for  the  sequestration  of  the  prop- 
erty of  the  corporation  and  the  appointment  of  a  receiver, 
was  unauthorized  and  void.  Nor  could  this  be  cured  by  an 
order  subsequently  made  by  a  judge  at  Special  Term,  grant- 
ing leave  to  amend  the  petition.  Nor  did  an  amendment,  in 
pursuance  of  such  an  order,  cure  the  defect,  but  it  was  held 
to  be  merely  adding  nullity  to  nullity.  The  reason  was,  that 
a  petition  complying  with  the  statute  was  necessary  to  th& 
jurisdiction  of  the  court  in  the  first  instance,  and  that  the- 
court  could  not  make  any  order  amending  its  process  or  its- 
pleadings  until  it  had  acquired  jurisdiction;  it  could  not 
make  a  void  proceeding  valid  by  an  amendment  in  the  same 
proceeding  or  matter.^ 

§  7222.  Appointment  at  the  Suit  of  Policy-holders.  —  Un- 
less there  is  a  statutory  scheme  of  procedure  which  displaces^ 
the  ordinary  jurisdiction  of  equity,  there  is  no  room  to  doubt 
that  a  bill  may  be  filed  hy  a  policy-holder,  on  behalf  of  himself 
and  other  policy-holders,  to  procure  the  appointment  of  a  re- 
ceiver; and  upon  such  a  bill,  charging  a  loss  of  the  funds  of 
the  society,  through  the  negligence  of  the  directors,  and  on 
an  answer  and  afi&davit  showing  that  the  secretary  had  ab- 
sconded with  part  of  the  funds,  and  that  some  of  the  directors- 
were  in  needy  circumstances,  —  it  was  held  by  the  English 
Court  of  Appeal  in  Chancery,  in  1854,  that  a  receiver  ought 
to  be  appointed  and  the  society  enjoined  from  the  further 
prosecution  of  its  business." 

§  7223.  Impeaching  the  Decree  Appointing  the  Receiver* 

It  seems  very  clear  that  in  such  an  action  the  defendant  can- 
not, by  way  of  defense,  impeach  the  validity  of  the  proceed- 

1  Bangs   V.    Mcintosh,    28  Barb.  "  Bangs   v.   Mcintosh,   23   Barb, 

(N.  Y.)  591.  (N.  Y.)  591. 

»  Evans  v.  Coventry,  5  De  Gex,  M.  &  G.  911. 
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ings  appointing  the  receiver  upon  any  ground  less  than  a 
want  of  jurisdiction  in  the  court  to  make  the  appointment.^ 
An  answer  that  the  officers  of  the  company  had  entered  into 
a  fraudulent  combination  with  A.  and  B.,  and  procured  the 
institution  by  A.  and  B.  of  the  suit  against  the  company  in 
which  the  receiver  was  appointed,  and  in  which  the  assess- 
ment sued  for  was  made;  and  that  they  had,  by  fraud,  collu- 
sion, improper  admissions,  and  false  testimony,  procured  the 
decree  of  appointment  of  the  receiver  and  the  making  of  the  as- 
sessment,—  has  been  held  bad  on  this  ground,  and  also  on  the 
further  ground  of  failing  to  allege  any  material  facts  consti- 
tuting the  fraud.^ 

§  7224.  Receiver  cannot  Reinsure  Risks.  —  The  receiver 
of  an  insolvent  insurance  company  will  not  be  authorized  to 
reinsure  its  risks,  and  to  that  end,  to  pay  a  new  premium  out 
of  the  assets  of  the  company;  but  his  proper  course  is  to 
refund  the  unearned  portion  of  the  premiums  received,  where 
the  assured  are  willing  to  receive  them,  and  let  them  reinsure 
for  themselves,  if  they  see  fit.' 

§  7225.    Cannot   Waive    Stipulations    in    Policies.  —  It    is 

clear  that  a  receiver  cannot  waive  a  stipulation  in  a  policy  of 
insurance  which  the  terms  of  the  policy  prohibit  the  offi- 
cers of  the  company  from  waiving,  —  at  least,  under  a  view 
that  where  such  a  stipulation  in  a  policy  is  valid,  a  waiver  of  it 
by  the  officers  of  the  company  does  not  estop  the  company,  in 
the  face  of  such  a  stipulation.*     Similarly,  it  was  held  by  Chan- 

1  Ante,  §§  6864,  6929,  not  be  bound  by  any  oral  consent 
'  Boland  ■«.  Whitman,  33  Ind.  64.  which  its  officers  may  give  to  a  varia- 
»  Be  Croton  Ins.  Co.,  3  Barb.  Ch.  tion  in  the  terms  of  the  liability  which 
(N.  Y.)  642.  it  has  assumed.  This  is  what  the  pres- 
•  Evans  v.  Trimountain  Mut.  Fire  ent  company  has  undertaken  to  do. 
Ins.  Co.,  9  Allen  (Mass.),  329.    In  a  And,   although    the  case,   upon  the 
per  curiam  opinion,  the  court  say:  agreed  facts,  is  one  of  hardship  to  the 
"  We  cannot  say  that  a  mutual  insur-  plaintiff,  the  rule  of  law  'cannot  be 
ance  company,  which  wishes  to  pre-  varied  on  that  account,*  and  the  re- 
vent  the  possibility  of  controversy  as  ceiver  had  no  right  to  dispense  with 
to  the  terms  of  supplementary  agree-  these  rules  and  determine  the  case 
ments,  may  not  provide  that  it  will  upon  principles  of  equity." 
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cellor  Walworth  that  it  is  the  duty  of  receivers  of  corpora- 
tions, proceeding  under  the  Eevised  Statutes  of  New  York,  to 
allow  all  claims  against  the  corporation  which  they  shall  be 
satisfied  are  legal  and  just;  but  that  they  should  allow  no 
claim  which  could  not  have  been  the  ground  of  a  recovery 
against  the  corporation,  either  at  law  or  in  equity.^  It  was 
held  by  Assistant  Vice-Chancellor  Hoffman  in  1839,  that  a 
receiver  of  a  life  insurance  company  has  no  authority  to  waive 
a  defect  in  preliminary  proofs  of  loss,  required  to  be  made  by  a 
policy  of  insurance,  in  order  to  entitle  the  insured  to  the  in- 
demnity thereby  secured?  It  is  doubtful  whether  this  deci- 
sion ought  to  be  quoted  as  authority  for  such  a  proposition. 
It  was  rendered  at  a  time  when  it  was  the  law  of  New  York 
that  even  the  president  of  a  fire  insurance  company  could  not, 
without  special  authority  in  its  charter,  waive  the  full  prelimi- 
nary proofs  of  loss  required  by  its  policies,  but  that  such 
waiver  required  the  action  of  the  board  of  directors,  or  of 
a  committee  of  the  directors  authorized  to  settle  the  claim.* 
This  decision  is  believed  not  to  express  the  modern  law; 
but  that  law  is  believed  to  be  that  such  a  waiver  may 
be  made  by  whatever  officer  of  the  corporation  acts  as  its 
agent  and  mouth-piece  in  corresponding  or  dealing  with 
the  insured  in  respect  of  his  proofs  of  loss.  To  the  acts 
and  representations  of  the  agent,  or  to  his  failure  to  act  or 
speak,  the  insured  is  entitled  to  give  credit,  and  he  cannot,  in 
general,  look  beyond  that  agent  or  fish  out  the  board  of  direct- 
ors, which,  in  many  cases,  is  practically  a  non-existent  body, 
committing  all  the  details  of  the  business  to  ministerial  offi- 
cers. More  recently  it  has  been  conceded  that  a  receiver  of  a 
fire  insurance  company,  appointed  under  thie  laws  of  New 
York,  has  the  same  right  as  the  company  would  have  had  to 
waive  a  clause  of  forfeiture' in  a  policy  of  insurance  founded  on 
the  death  of  the  insurer,  and  to  consent  to  a  continuation  of 
the  policy  after  his  death.* 

9 

1  Attorney-General  v.  Life  &c.  Ins.  '  Dawes  v.  North  Eiver  Ins.  Co.,  7 

Co.,  4  Paige  (N.  Y.),  224.  Cow.  (N.  Y.)  462. 

'  McEvers  v.  Lawreace,   1    Hoff.  *  Hine  v.  Homestead  Fire  Ins.  Co., 

(N.  Y.1  172,  175.  29  Huu  (iN.  Y.),  84,  85. 
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§  7226.  Payment  of  Losses  Accruing  During'  the  Keceiver- 
ship.  — In  the  case  of  a  strictly  mutual  insurance  company,  it  is  to 
be  kept  in  mind  that  the  policy-holders  are  the  only  members  of 
the  company,'  and  that,  when  their  policies  expire  by  their 
own  limitation,  their  holders  cease  to  be  members.^  There  is 
no  joint-stock  or  other  common  fund  than  such  as  accrues 
from  the  payments  of  assessments  laid  against  the  members 
on  the  premium  notes,  which  are  usually  given  by  them  as 
a  sort  of  mutual  guaranty  fund.  The  contract  of  insurance 
in  such  a  company  is,  in  substance  and  effect,  a  multipartite 
contract  among  all  its  members,  under  which  each  one 
agrees  to  pay  such  a  ratable  assessment  laid  by  the  directors 
as  may  be  necessary  to  provide  a  fund  for  the  payment  of  any 
losses  which  may  accrue  to  any  of  the  members  under  his 
policy  of  insurance.  It  necessarily  follows  that,  when  such  a 
company,  by  reason  of  its  inability  to  continue  its  business, 
passes  into  the  hands  of  a  receiver  for  the  purpose  of  a  judi- 
cial winding-up,  this  is  tantamount  to  a  breach  of  this  mul- 
tipartite contract  subsisting  among  its  members.  Unless  there 
is  a  statute,  such  as  is  believed  to  exist  in  some  States,  appli- 
cable to  some  conditions,  allowing  a  receiver,  under  the  order 
of  the  court,  to  contihue  the  business  of  the  company,  the 
necessary  effect  of  the  judicial  proceeding  to  wind  up  is  to  can- 
cel and  put  an  end  to  every  one  of  its  contracts  of  insurance, 
and  to  leave  the  holders  of  the  policies  entitled,  at  most,  to 
damages  for  the  breach  of  the  contract  made  by  the  other  mem- 
bers, through  the  corjjoration,  with  himself.^     The  measure  of 


'  Mygatt  V.  New  York  Protection  '  That  what  the  policy-holder  is 
Ins.  Co.,  21  N.  Y.  53.  This  is,  in  entitled  to  may  be  placed  on  the  foot- 
some  cases,  declared  by  statute,  ing  of  damages  for  the  breach  of  the 
though  unnecessary.  Thus,  a  statute  confract  embodied  in  his  policy,  is  not 
of  Xew  Jersey  (Pub.  Laws  N.  J.  1863,  a  fantastic  conception,  will  appear 
p.  395),  enacts,  "  that  all  persons  who  from  an  opinion  of  the  Court  of  Ap- 
shall  insure  in  or  with  the  corpora-  peals  of  New  York,  written  by  Earl, 
tion,  shall,  while  they  continue  so  in-  J.,  in  which  he  said:  "Thecom- 
sured,  be  deemed  and  taken  as  mem-  pany  if  the  creature  of  statute,  and  its 
bers  of  said  corporation."  mode  of  action  for  the  protection  of 

^  Mayer   v.  Attorney-General,    32  the    policy-holders   is  regulated    by 

N.  J.  Eq.  815.  statute.     From    the    nature    of  the 
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damages  for  the  breach  of  this  contract  is  called  the  surrender 
value  of  the  policy.*  It  is  a  necessary  conclusion  from  this 
that  such  a  judicial  sequestration  of  the  assets  of  the  corpora- 
tion terminates  its  liability  for  future  losses,  so  that  the  receiver 
cannot  pay  any  loss  happening  after  the  date  of  the  order 
enjoining  the  company  from  continuing  its  business.^ 


case,  the  agreement  must  also  be  im- 
plied that  it  will  obey  the  statute, 
the  law  of  its  creation,  and  of  its  ex- 
istence; that  it  will  do  its  business 
as  required  by  the  statute;  that  it 
will  properly  keep  and  invest  its 
funds,  and  be  in  a  condition  at  all 
times,  as  the  statute  requires,  to  dis- 
charge all  its  liabilities.  Therefore, 
when  it  violates  the  law,  fails  to  keep 
on  hand  funds  required  by  law,  and 
becomes  insolvent,  discontinues  bus- 
iness, makes  it  impossible  for  the 
assured  to  pay  premiums,  and  fails  to 
carry  the  policies,  it  has  broken  its 
engagements  with  its  policy-holders, 
and  becomes  liable  to  them  on  account 
of  such  ■  breach.  The  policy-holders 
then  have  a  claim  for  damages,  just 
as  they  would  have  if,  while  doing 
business,  it  had,  without  just  cause, 
refused  to  receive  the  payment  of 
premiums  and  to  continue  the  pol- 
icies in  life."  People  v.  Security  Life 
Ins.  Co.,  78  N.  Y.  114,  125;  s.  c.  34 
Am.  Eep.  522.  The  learned  judge 
cites,  as  to  the  general  nature  of  the 
contract  of  insurance,  and  the  dam- 
ages accruing  from  its  breach,  com- 
monly called  the  surrender-value, — 
New  York  Life  Ins.  Co.  v.  Statham, 
93  U.  S.  24;  Fischer  v.  Hope  Mut. 
Life  Ins.  Co.,  69  N.  Y.  161;  Bell's 
Case,  L.  E.  9  Eq.  706 ;  Cook's  Case, 
L.  E.  9  Eq.  703 ;  Holdich's  Case,  L.  E. 
14Eq.  72. 

'  People  V.  Security  Life  Ins.  Co., 

78  N.  Y.  114,  125;  s.  c.  34  Am.  Eep. 

522 ;  Taylor  v.  North  Star  Mut.  Ins. 

Co.,  46  Minn.  198,  200;  «.  c.  48  N.  W. 
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Eep.  772;  Carr  v.  Union  Mut.  Eire 
Ins.  Co.,  33  Mo.  App.  291  (under  a      , 
statute). 

=  Taylor  v.  North  Star  Mut.  Ins. 
Co.,  46  Minn.  198,  200;  s.  c.  48  N.  W. 
Eep.  772;  Com.  v.  Massachusetts 
Mut.  Ins.  Co.,  119  Mass.  51;  Mayer 
V.  Attorney-General,  32  N.  J.  Eq.  815, 
824.  A  statute  of  Missouri  enacts  as 
follows:  "Unless,  under  the  pro- 
visions of  this  chapter,  reinsurance 
of  a  dissolved  company  is  effected  and 
its  assets  conveyed  to  the  reinsuring 
company,  the  Superintendent  of  the 
Insurance  department,  under  the 
direction  of  said  court,  shall  apply 
the  sums  realized  from  the  assets  of 
such  dissolved  company:  .... 
fourthly,  to  the  payment  of  the  debts- 
and  claims  allowed  against  such  com- 
pany, and  the  unearned  premiums 
and  the  surrender  -  values  of  its. 
policies,  in  proportion  to  their  re- 
spective amounts."  Eev.  Stats.  Mo. 
1879,  5  6047;  Ibid.  1889,  §  5948. 
Under  this  statute  it  is  held  that 
"when a  mutual  fire  insurance  com- 
pany is  dissolved,  the  claimants  of 
unearned  premiums  and  of  the  sur- 
render-values of  policies  stand  on  an 
equal  footing  with  general  creditors 
whose  claims  have  been  duly  allowed : 
and  that  a  judicial  order  directing: 
payment  of  all  the  balance  remaininij 
on  hand  to  a  creditor  whose  allowed 
claim  is  larger  than  such  balance,  is 
erroneous,  because  contrary  to  the 
statute,  provided  there  are  unearned 
premiums  and  surrender-values  re- 
maining due  and  impaid."    Carr  w. 


KECBiVERS  OF  INSURANCE  COMPANIES.    [6  Thomp.  Corp.  §  7227, 

§  7227.  Receiver's  Right  of  Action  on  a  Guaranty  where 
One  Liife  Insurance  Company  Absorbs  Another  and  Reinsures 
its  Risks.  —  In  an  infamous  transaction,  which  took  place  in 
the  State  of  New  York,  one  life  insurance  company  absorbed 
another,  in  the  customary  manner-  of  purchasing,  through  its 
own  officers,  a  majority  of  the  shares  of  the  victim  company, 
and  then  putting  its  own  men  in  as  directors  of  that  company. 
In  carrying  out  the  scheme,  certain  individuals,  interested  in 
the  dominant  company,  executed  a  written  guaranty  that  the 
dominant  company  would  carry  out  the  contracts  of  the  victim 
company.  It  was  held  that  the  effect  of  this  agreement  was 
not  to  guarantee  the  future  solvency  of  the  victim  company 
against  losses  from  misfortune,  errors  of  judgment,  or  muta- 
tions of  business,  or  of  markets,  under  all  circumstances;  but 
that  it  was  the  duty  of  the  new  managers  of  the  victim  com- 
pany to  keep  intact  its  reserve,  and  when  they,  in  point  of 
fact,  used  this  reserve  to  repay  the  money  which  they  had 
borrowed  in  order  to  purchase  these  shares,  thereby  reducing 
its  reserve  below  the  statutory  limit,  the  contract  of  guaranty 
was  broken,  and  the  receiver  of  the  victim  company  might 
maintain  an  action  thereon.'  The  court  proceeded  upon  the- 
doctrine  laid  down  in  one  of  its  previous  decisions,  that  th& 
contract  of  an  insurance  company  with  its  policy-holders  im- 
plies that  it  will  retain  its  assets  in  its  own  possession  and 
continue  its  business;  that  if  it  reinsures  its  risks  and  parts 
with  its  reserve,  its  contract  is  at  once  broken  at  the  option  of 
the  assured;  that  its  policy-holders  are  not  to  be  turned  over 
to  another  company  without  their  consent,  and  are  not  obliged 
to  pay  premiums  to  the  company  which  has  parted  with  its- 
Union  Mut.  Fire  Ins.  Co.,  33  Mo.  in  cash,  as  well  as  to  those  who  have- 
App.  291.  This  view  was  adopted  by  given  premium  notes.  Carr  v.  Union 
the  Supreme  Court  of  Minnesota  in  Mut.  Fire  Ins.  Co.,  supra. 
Taylor  D.  North  Star  Mut.  Ins.  Co.,  i  Mason  v.  Cronk,  125  N.  Y.  496  r 

46  Minn.  198,200;  s.  c.  48  N.  W.Eep.  g.  c.  35  N.  Y.  St.  Eep.  859;  28  N.  E. 
772;  20  Ins.  L.  J.  562.  It  is  held  in  Eep.  224;  20  Ins.  L.  J.  491.  The  par- 
the  Missouri  case  that  the  right  to  the  ticular  contract  of  guaranty  was  con- 
surrender- values  of  policies  and  to  strued  in  Wise  ti.  Morgan,  18  Daly 
unearned  premiums  attaches  to  those  (N.  Y.),  402;  s.  c.  affirmed  without 
■who  have  paid  their  entire  premiums     opinion,  103  N.  Y.  682. 
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reserve;  and  that  they  are  accordingly  entitled  to  treat  the 
contract  of  insurance  as  broken,  and  to  recover  damages  for 
the  breach,  whenever  such  damages  have  in  fact  accrued.' 

§  7228.  Administration  of  the  Securities  Deposited  witli 
tlie  Superintendent  of  Insurance.  —  Under  the  statute  laws 
of  most  of  the  States  regulating  the  business  of  insurance 
companies,  and  especially  that  of  foreign  insurance  com- 
panies, such  companies  are  required  to  make  a  deposit  with 
some  officer  of  the  State,  as  an  additional  guaranty  in  favor 
of  their  policy-holders.  It  has  been  held,  under  the  statutes 
of  New  York,  that  a  receiver,  appointed  on  an  application 
of  the  Attorney-General,  to  wind  up  an  insurance  company  on 
the  ground  of  its  insolvency,  is  not  entitled  to  the  custody  of 
the  securities  deposited  with  the  Superintendent  of  Insurance;^ 
though,  when  the  Superintendent  of  Insurance  converts  the 
securities  into  money,  under  the  governing  statute,  the 
receiver  is  entitled  to  the  money  for  general  administration.' 


'  People  V.  Empire  Mut.  Life  Ins. 
Co.,  92  N.  Y.  105. 

'  Euggles  V.  Chapman,  59  N.  Y. 
163;  affirming  s.  c.  1  Hun  (N.  Y.), 
324;  People  v.  Chapman,  64  N.  Y. 
557;  Ee  Guardian  Mut.  Life  Ins.  Co., 
74  N.  Y.  617;  affirming  g.  c.  13  Hun 
(N.  Y.),  115.    Compare  ante,  §  3376. 

'  Attorney-General  a.  North  Amer- 
ican Life  Ins.  Co.,  89  N.  Y.  94;  mod- 
ifying s.  c.  26  Hun  (N.  Y.),  294.  In 
New  York  the  statutes  have  provided 
for  two  classes  of  insurance :  one,  by 
policies  unregistered,  but  still  pro- 
tected by  a  deposit  of  securities  to 
the  amount  of  $100,000  in  the  insur- 
ance department;  the  other,  by  re^- 
istered  policies  and  annuity  bonds, 
secured  by  an  additional  deposit  of 
similar  securities,  to  an  amount  not 
less  than  $25,000.  The  former,  when 
the  company  is  found  t(;^be  in  such  a 
condition  as  to  be  unsafe  for  the  fur- 
ther transaction  of  its  business,  are 
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to  be  distributed  under  a  decree  of 
the  Supreme  Court,  made  for  that 
purpose;  while  the  latter  are  to  be 
sold  by  the  Superintendent  of  the 
Insurance  department,  the  proceeds 
of  their  sale  paid  over  to  the  receiver, 
on  his  receipt,  and  applied  by  him 
to  the  satisfaction  of  the  registered 
policies  and  annuity  bonds,  and  the 
surplus  on  the  debts  owing  by  the 
company.  People  v.  Chapman,  5  Hun 
(N.  Y.),  222.  The  rule  of  the  cases 
first  cited,  that  a  receiver  of  an  insur- 
ance company,  appointed  under  the 
Revised  Statutes,  is  not  entitled  to 
have  transferred  to  him  the  securities 
deposited  by  the  company  with  the 
Superintendent  of  the  Insurance  de- 
partment, — applies  also  to  a  receiver 
appointed  under  Laws  1853,  chapter 
463.  Matter  of  Guardian  &c.  Life 
Ins.  Co.,  13  Hun  (N.  Y.),  115;  s.  c. 
affirmed,74  N.  Y.  617. 


KECKivERS  OF  INSURANCE  COMPANIES.    [6  Thomp.  Corp.  §  7231. 

,§  7229.  Proceedings  where    Receiver  Disallows   a  Claim. 

It  was  laid  down  by  Chancellor  Walworth,  as  the  proper 
practice  in  chancery,  where  the  receiver  of  such  a  company 
disallows  a  claim,  and  referees  are  appointed  in  the  manner 
prescribed  by  the  governing  statute,  to  determine  the  validity 
of  the  claim,  —  for  the  receiver  to  permit  those  for  whose 
benefit  the  defense  against  the  claim  is  made, -^  that  is  to  say, 
the  makers  of  the  premium  notes  which  will  be  assessable  to  pay 
it,  —  to  manage  the  defense,  which  defense  must,  however,  be 
made  under  the  direction  of  the  receiver.^ 

§  7230.  Comproniising  Claims.  —  The  receiver  of  an  insol- 
vent insurance  company  may,  upon  application  to  the  court, 
be  authorized  to  compromise  disputed  and  doubtful  claims 
against  the  company,  allowing  so  much  of  such  claims  as  he 
may  deem  just  and  equitable.  He  may  also  be  authorized,  in 
any  case  where  he  deems  it  expedient  and  for  the  interest  of 
the  creditors  and  stockholders,  to  compromise  with  debtors  of 
the  company  who  are  unable  to  pay  in  full,  upon  the  receipt 
of  such  part  of  what  is  due  from  them  as  he  shall  deem 
reasonable  and  for  the  best  interests  of  the  creditors  and 
stockholders,  under  all  the  circumstances  of  the  case.^ 

§  7231.  Premium  Notes  in  the  Hands  of  Receiver.  —  In 

the  case  of  a  mutual  insurance  company,  the  premium  notes 
given  by  the  policy-holders,  under  the  governing  statute  "  for 
the  better  security  of  its  dealers,"  stand  in  the  place  of  a  joint 
stock,  and  when  a  receiver  is  appointed  by  reason  of  insol- 
vency, such  notes  are  available  as  assets  in  his  hands,  subject 
to  the  terms  and  conditions  prescribed  by  the  governing  stat- 
ute.' The  object  of  the  statute  authorizing  the  giving  of  pre- 
mium notes  for  this  purpose  was  to  furnish  a  basis  for  the 
business  of  the  company,  —  a  substitute  for  capital  stock,  on 
which  those  dealing  with  it  might  rely  for  their  security.*     A 

'  Attorney-General  v.  Life  &c.  Ins.  "  See  Brouwer  v.  Appleby,  1  Sandf. 

Co.,  4  Paige  (N.  Y.),  224.  (N.  Y.)  158. 

'  Ee  Croton  Ins.  Oo.,  3  Barb.  Oh.  *  That  such  notes  constitute  the 

(N.  Y.;  642;  ante,  §  6973.  company's    capital    stock,    see    Van 
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company,  whose  members  have  given  premium  notes  without 
taking  insurances,  under  such  a  statute,  stands  on  a  different 
footing  from  a  purely  mutual  company,  since  it  does  business 
other  than  insuring  for  its  own  members.     It  follows  that 
such  notes  are  valid  and  enforceable  in  the  hands  of  a  receiver 
of  the  company  after  its  insolvency,  so  far  as  the  security  of 
tlie  "  dealers  "  requires  it.^     It  has  been  held  that  if  premium 
notes  are  given  in  advance,  at  the  outset  of  the  business  of  the 
company,  for  the  better  security  of  its  dealers,  and  are  renewed 
at  their  maturity,  the  makers  will  be  liable  to  the  receiver  of 
tlie  company,  in  the  same  manner  as  if  the  occasion  for  their 
use  had  arisen  during  the  currency  of  the  original  note.''     It 
is  no  defense  to  such  a  note  that  the  company  has  failed,  and 
that,  on  an  application  to  it,  subsequently  made,  for  insurances 
for  the  purpose  of  applying  them  on  the  note,  the  company 
declined  to  underwrite  for  the  makers.'     Where  a  premium 
note  had  been  given  for  the  security  of  dealers,  to  a  mutual 
insurance  company,  payable  in  one  year;  and,  while  the  com- 
pany was  running,  the  makers  took  out  insurance  in  the  com- 
pany, on  which   the   premiums   were   more   than   half  the 
amount  of  the  note,  and  paid  the  same  at  the  end  of  the  year; 
and,  instead  of  deducting  the  amount  from  the  premium  note, 
they  renewed  the  latter  by  a  new  note  for  the  whole  amount, 
payable  one  year  after  date,  and  the  company  failed  during 
the  second  .year;  —  it  was  held  that  they  were  liable  for  the 
whole  of  the  second  note,  and  could  not  claim  a  deduction  for 
the  premiums  incurred  during  the  first  year.*    The  maker  of 
such  a  note  is  entitled  to  have  deducted  from  it  all  the  pre- 
miums earned  against  him  by  the  company  while  the  com- 
pany is  running  or  is  paying  the  amount  of  such  premiums. 
He  is  not  liable  for  such  premiums  in  addition  to  the  amount 

Buren  v.  Chenango  &c.  Ins.  Co.,  12  '  Hone  v.  Folger,!  Sandf.  (N.  Y.) 

Barb.  (N.  Y.)  671 ;  with  which  com-  177  j   Howard  v.  Hinckley  &c.  Iron 

pare  Shaughnessy  v.  Eensselaer  Ins.  Co.,  64  Me.  93;  Maine  Mut.  Ins.  Co. 

Co.,  21  Barb.  (N.  Y.)  605,  609.    That  v.  Blunt,  64  Me.  95.    See  Deraismea 

such  notes  are  to  be  dealt  with  by  the  v.  Merchants'  Ins.  Co.,  1  N.  Y.  371. 
receiver  just  as  by  the  company,  —  see  '  Hone  v.  Folger,  supra. 

Lamar  Ins.  Co.  v.  Moore,  84  111.  575.  •  Hone  v.  Ballin.  1  Sandf.  (N.  Y.) 

I  Howard  v.  Palmer,  64  Me.  86.  181. 
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of  his  subscription  note.*  However,  where  premium  notes 
were  thus  taken  in  advance,  but  subsequently  to  the  organiza^ 
tion  of  a  mutual  insurance  company,  it  was  held  to  be  a  ques- 
tion of  fact,  to  be  determined  by  the  character  of  the  notes,  or 
by  other  evidence,  whether  they  were  given  under  that  clause 
of  the  company's  charter  which  provided  for  forming  a  secur- 
ity for  dealers,  or  whether  they  were  given  for  the  premiums 
in  advance  on  insurances  procured  by  their  makers  in  the 
usual  course  of  business.'' 

§  7232.  Further  of  Premium  Ifotes.  —  Such  a  note,  being 
for  the  security  of  third  persons  dealing  with  the  company,  is, 
in  the  event  of  the  insolvency  of  the  company,  valid  in  the 
hands  of  its  receiver,  for  its  whole  face  value,  although  the 
premiums  on  insurances  actually  received  by  the  maker  may 
have  amounted  to  no  more  than  a  part  of  it;'  therefore,  if 
premiums  have  been  paid  by  members  for  risks  at  the  time  of 
taking  insurance  in  the  company,  such  premiums  cannot  be 
deducted  from  such  a  note.''  As  the  note  is  valid  by  force  of 
the  statute  authorizing  it  .to  be  taken,  it  seems  that  a  partial 
failure  of  consideration  cannot  be  set  up  to  defeat  recovery  for 
its  full  amount.''  Somewhat  analogous  to  the  principle  already 
considered  with  reference  to  the  inability  of  subscribers  to  the 
capital  stock  of  a  corporation  to  plead  fraud,  or  want  or  failure 
of  consideration,  after  the  rights  of  creditors  of  the  corpora- 
tion have  supervened,"  it  has  been  reasoned  that,  if  a  considera- 
tion is  necessary,  the  concurrence  of  others,  in  giving  similar 
notes  for  the  purpose  of  giving  credit  to  the  company  in  pur- 
suance  of  an  agreement  entered  into  by  all  the  makers,  the 
contemplated  advantages  of  insurance  in  such  company,  and 
the  compensation,  authorized  to  be  paid  to  the  makers,  on  such 
an  amount  as  the  note  should  exceed  the  premiums  of  insur- 

1  Mercliants'    Mut.    Ins.    Co.  v.  *  Howard  ij.  Hinckley  &c.  Iron  Co., 

Leeds,  1  Sandf.  (N.  Y.)  183.  64  Me.  93. 

'  Merchants'  Mut.  lus.  Co.  v.  Rey,  ^  Deraismes  v.  Merchants'    Mut. 

1  Sandf.  (N.  Y.)  184.  Ins.  Co.,  1  N.  Y.  371. 

'  Deraismes    v.   Merchants'   Mut.  °  Ante,  §  1438,  et  seg. 

Ins.  Co.,  1  N.  Y.  371. 
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ance  actually  taken, — constitute  a  sufficient  consideration  to 
uphold  it.'  Nor  is  it  any  defense  to  such  a  note  that  no  insur- 
ance has  been  effected  under  the  open  policies  for  which  the 
notes  in  question  were  given,  nor  that  the  company  has 
'become  insolvent.^  As  such  a  note  is  a  valid  security  in  the 
hands  of  the  company,  it  may  be  transferred  to  a  party  who 
has  insured  in  the  company,  in  settling  his  claim  for  a  loss.* 
Nor  is  a  resolution  of  the  board  of  directors  necessary  to 
authorize  the  president  of  the  company  to  make  such  a  trans- 
fer, where  he  is  authorized  by  the  by-laws  to  make  contracts 
and  to  prosecute  the  ordinary  business  of  the  company.*  If 
the  note  is  made  payable  to  the  maker's  own  order,  and  is  not 
indorsed  by  him,  it  is  none  the  less  available  as  a  security  in 
the  hands  of  the  company,  and  a  court  of  equity  will  compel 
its  indorsement  by  the  maker;  and  if  it  is  wrongfully  with- 
drawn from  the  company,  its  amount  may  be  recovered  in 
trover  by  the  company,  or  by  a  receiver  of  its  assets.^  Such 
a  note  cannot  be  given  up  to  the  maker  without  consideration, 
by  the  board  of  trustees  of  the  company,  any  more  than  a 
stockholder  of  the  company  can  be  released  by  its  trustees;® 
and  if  so  given  up,  the  receiver  may  sue  and  recover  it  from 
the  maker.^ 

§  7233.  Assessingr  the    Premium    Notes. —  Statutes    exist 
in  several  of  the  States,  authorizing  the  receivers  of  insolvent 

'  Deraismes    v.  Merchants'   Mut.  the    company    beyond    the     earned 

Ins.  Co.,  supra.    Substantially  to  the  premiums,  and  is  under  no  obligation 

same  effect  is  Howard  v.  Palmer,  64  to  insure  to  the  amount  named  in  the 

Me.  86.  policy,  or  to  any  amount,  but  may 

'  Howard  v.  Palmer,  64  Me.  87 ;  rescind  the  contract  at  any  time  on 

distinguishing    Pendergast   v.  Com-  paying  the  premiums, 
mercial    Mut.    Ins.    Co.,     15    Gray  '  Howland  v.  Myer,  3  N.  Y.  290. 

(Mass.),  257,  on  the  ground  that  the  See  also  White  v.  Haight,  16  N.  Y. 

notes    in   question    were   something  310;   Furniss  v.  Gilchrist,   1   Sandf. 

more  than  a  note  given  by  the  as-  (N.  Y.)  53. 
sured  against  his  own  open  policy.  *  Ibid. 

The  practice  of  giving  premium  notes  °  Brouwer  v.  Hill,  1  Sandf.  (N.  Y.) 

on  open  policies  of  insurance  is  ex-  629. 

plained  in  Brouwer  v.  Hill,  1  Sandf.  °  As  to  release  of  stockholders,  see 

(N.  Y.)  629,  where  it  held  that  the  anie,  §  1511,  el  seq. 
maker  of  such  a  note  is  not  liable  to  '  Brouwer  v.  Hill,  supra. 
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mutual  insurance  co&panies  to  lay  assessments  upon  the 
premium  notes  given  by  the  members,  so  far  as  may  be  nec- 
essary to  raise  money  to  liquidate  the  obligations  of  the 
company.  Where  these  statutes  exist,  the  power  to  lay  such 
an  assessment  is  regarded  as  springing  from  the  statute,  and 
the  receiver,  in  making  them,  acts  ministerially  in  virtue  of 
his  statutory  authority,  and  not  in  virtue  of  an  order  of  the 
court;'  though,  in  view  of  what  has  preceded  in  another  title,^ 
it  can  hardly  be  doubted  that  a  court  of  equity  possesses  the 
inherent  power  to  order  such  assessments,  and  to  authorize 
the  receiver  to  enforce  them  by  suitable  actions;  and  it  has 
even  been  held  that,  in  the  absence  of  statutory  authorization, 
the  receiver  of  such  a  company  can  make  such  assessments 
for  the  purpose  of  raising  money  to  meet  its  obligations.' 
These  statutes  have  been  generally  construed  as  putting  the 
receiver  in  the  place  of  the  directors,  and  vesting  him  with 
their  rights  and  powers;  so  that  he  may  collect  of  the  mem- 
bers upon  their  premium  notes  whatever  amount  the  directors 
might  have  collected,  and  upon  the  same  principle,  and  in 
the  same  manner.*  On  the  other  hand,  the  proceedings  of 
the  receiver  in  making  assessments  are  of  no  greater  force 


'  Macklem  v.  Bacon,  57  Mich.  334;  corporations,  to  be  exercised  in  a  pre- 
Eussell  V.  Berry,  51  Mich.  287 ;  Sands  scribed  manner  and  upon  a  particular  • 
V.  Sanders,  28  N.  Y.  416;  Jackson  v.  state  of  facts;  and  that,  like  all  cases 
Eoberts,  31  N.  Y.  304;  Lawrence  of  delegated  authority  under  a  statute 
V.  McCready,  6  Bosw.  (N.  Y.)  329;  affecting  liberty  or  property,  the  pre- 
Berry  v.  Brett,  6  Bosw.  (N.  Y.)  627;  scribed  form  for  obtaining  JMnsdicJwn 
Bangs  V.  Gray,  12  N.  Y.  477 ;  revers-  of  the  person  and  the  subject-matter 
ing  s.  c.  15  Barb.  (N.  Y.)  264;  Sands  must  be  strictly  pursued.  Bangs  v. 
V.  Sweet,  44  Barb.  (N.  Y.)  108;  Mcintosh,  23  Barb.  (N.  Y.)  691. 
Thomas  v.  Whallon,  31  Barb.  (N.  Y.)  a  Ante,  §  3537,  et  seq.;  §  3567,  et  seg. 
172;  Williams  v.  Babcock,  25  Barb.  s  Embree  v.  Shideler,  36  Ind.  423; 
(N.  Y.)  109;  Shaughnessy  v.  Eensse-  approved  in  Tippecanoe  Township  v. 
laer  Ins.  Co.,  21  Barb.  (N.  Y.)  605.  Manlove,  39  Ind.  249. 
It  is  reasoned,  in  one  of  these  cases,  *  shaughnessy  v.  Rensselaer  Ins. 
that  the  provisions  of  the  Revised  Co.,  21  Barb.  (N.  Y.)  605,  608;  Will- 
Statutes  of  New  York  authorizing  the  Jams  V.  Babcock,  25  Barb.  (N.  Y.) 
property  of  an  insolvent  corporation  109 ;  and  other  cases  firsi  above  cited; 
to  be  sequestrated  and  a  receiver  Embree  ».  Shideler,  36  Ind.  423,  429; 
thereof  to  be  appointed,  embody  a  Lamar  Ins.  Oo.  v.  Moore,  84  111.  575. 
special  delegation  of  power  over  such 
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than  the  same  act  would  have  possessdft  if  done  by  the  board 
of  directors;^  apd  where  he  makes  an  application  to  the 
court,  under  a  statute  requiring  this  to  be  done,  and  secures 
the  approval  of  the  court,  this,  it  has  been  held,  operates  no 
further  than  to  place  his  act  in  the  same  position  which  an 
assessment  by  the  directors  would  have  occupied.^  This  being 
the  case,  such  an  assessment  is  not  conclusive  upon  the  policy- 
holders who  have  been  assessed,  of  its  necessity  or  validity.' 

§  7234.  Necessity  of  Assessmeut.  —  While  the  receiver  of  a 
mutual  insurance  company  is  regarded  as  standing  in  the 
place  of  its  directors  in  respect  of  the  power  to  make  and  en- 
force such  assessments,  yet  he  can  no  more  bring  actions  upon 
the  premium  notes  deposited  by  the  members,  and  recover  the 
whole  amount  of  those  notes,  without  making  assessments, 
than  the  directors  could,  if  the  company  were  a  going  concern.* 
The  reason  is,  that  the  receiver  has  no  right  to  raise,  by  this 
means,  any  more  money  than  is  actually  needed  to  liquidate 
the  obligations  of  the  company.'  This  rule  is  analogous  to 
that  relating  to  actions  by  the  corporation  against  its  share- 
holders to  recover  the  unpaid  balances  on  their  share  sub- 
scriptions, under  which,  as  already  seen,  a  valid  assessment 
by  the  directors  must  precede  the  bringing  of  an  action." 
Here,  as  in  the  case  of  the  assessment  of  stockholders,  an  as- 
sessment and  notice  are  essential  conditions,  both  in  respect  to 
the  amount  to  be  paid  and  the  time  of  payment;  and  until 
these  are  shown,  no  breach  on  the  part  of  the  maker  of  the 
note  is  established.  If  there  is  no  allegation  or  proof  of  such 
an  assessment  and  notice,  in  an  action  by  the  receiver,  on 
such  a  note,  the  plaintiff  should  be  non-suited."  Such  an  ac- 
tion cannot  be  sustained  where  the  complaint  shows  on  its  face 

1  Bangs  V.  Duckinfleld,  18  N.  Y.  age  «.  Medbury,  19  N.  Y.  32;  Manl6ve 

592.  V.  Burger,  38  Ind.  211. 

»  Ibid.  '  Ante,  §§  3538, 3542.    "  Ante,  i  1702. 

»  Ibid.  '  WilliamB  v.    Babcock,    25  Barb. 

•  Shaughnessy  v.  Rensselaer  Ins.  (N.  Y.)  109.    See  also    Devendorf  v. 

Co.,  21  Barb.  (N.Y.)  605,  609;  Will-  Beardsley,    23    Barb.    (N.   Y.)   656; 

lams  V.  Babcock,  25  Barb.  (N.  Y.)  109 ;  Bangs  v.  Mcintosh,  23  Barb.  (N.  Y.) 

Embree  ?>.  Shideler,  36  Ind.  423 ;  Sav-  691. 
5746 


RECEIVERS  OF  INSURANCE  COMPANIES.      [6  Thomp.  CoPp.  §  7235. 

that  neither  the  receiver  nor  the  court  to  which  he  reports  his 
action,  has  examined  and  determined  upon  the  validity  of  the 
claims  against  the  company,  for  the  payment  of  which  the 
assessment  is  made.^  On  principles  already  stated,  the  ap- 
pointment of  the  receiver,  when  made  by  a  court  or  authority 
of  competent  jurisdiction,  will  be  binding  upon  the  makers 
of  premium  notes.^  But  such  an  appointment  does  not  de- 
termine the  necessity  of  an  assessment,  nor  involve  an  adjudi- 
cation of  their  liability  on  the  notes.*  The  insolvency  of  the 
company  does  hot  enable  the  receiver  to  prosecute  actions  on 
the  premium  notes,  under  circumstances  in  which  the  com- 
pany could  not  have  maintained  such  an  action,  nor  to  any 
greater  amount.^  An  order  of  court,  directing  the  receiver 
to  "  prosecute  and  collect  the  whole  amount  unpaid  on  the  de- 
posit and  premium  notes,  by  any  and  all  legal  and  proper^ 
ways  and  means,"  will  not  authorize  him  to  sue  without  first 
making  an  assessment,  inasmuch  as  "the  amount  unpaid"  on 
a  note  can  only  be  determined  by  an  assessment.* 

§  7235.  Circumstances  under  Which  Such  Assessments 
may  he  Made.  —  The  circumstances  under  which  a  receiver 
may  make  such  assessments  are  governed  by  the  contract 
embodied  in  the  premium  notes  themselves,  of  which  contract 
the  statute  under  which  the  notes  are  given  is  a  necessary 
part.  If  the  notes  are,  by  their  terms,  assessable  only  to  raise 
money  to  pay  losses,  then,  in  an  action  to  enforce  such  an 
assessment,  it  is  incumbent  upon  the  plaintiff  to  give  some 
evidence  that  a  loss  has  taken  place.*  Where  the  company 
itself  sued  to  enforce  such  an  assessment,  it  was  held  that  the 
record  of  losses  kept  by  the  company  was  sufficient  evidence, 
prima  facie,  that  the  loss  therein  described  had  occurred;  and 
the  same  rule  has  been  held  applicable  where  such  an  action 
is  brought  by  a  receiver.'     Where  the  action  is  brought  by  a 

1  Embree  v.  Shideler,  36  Ind.  423,  '  Devendorf  v.  Beardsley,  23  Barb. 

591.  (N.  y.)  656. 

'  Manlove  v.  Burger,  38  Ind.  211.  "  Jackson  v.  Roberts,  31  N.  Y.  304. 

»  Ante,  ii  3386,  3537,  3538.  '  Ibid.  310 ;  People's  Mut.  Ins.  Co. 

*  Savage  v.  Medbury,  19  N.  Y.  32.  v.  Allen,  10  Gray  (Mass.),  297. 
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receiver,  it  has  been  held  that  such  evidence  of  a  loss,  and  a 
settlement  and  allowance  of  the  same,  as  would  conclude  the 
company  whilst  engaged  in  its  proper  business,  will  be  suffi- 
cient evidence  to  support  the  action  of  the  receiver.^  For 
instance,  a  judgment  recovered  against  the  company  upon  a 
loss  is  sufficient  evidence  of  it.^  It  is  held  to  be  unnecessary 
to  show  the  particular  loss  for  the  payment  of  which  the  assess- 
ment is  made;  but  it  is  sufficient  if  it  be  shown  that  losses 
have  occurred  during  the  time  the  defendant's  policy  was  in 
force,  and  that  the  defendant's  note  has  been  assessed  to  meet 
them.'  An  assessment  may  be  made  by  a  receiver  upon  a 
premium  note  to  raise  money  to  pay  losses  happening  to 
members  who  have  been  insured  for  a  cash  premium,  payable 
in  advance.^  Where  it  appears  to  the  receiver  that  all  the 
%otes  are  properly  chargeable,  to  the  full  extent  of  their  face 
value,  a  general  assessment  upon  all  of  them,  without  regard 
to  classes,  to  their  full  amount,  is  unobjectionable.*  It  is 
reasoned  that  all  the  notes  of  a  mutual  insurance  company 
constitute  its  capital,  whether  in  one  department  or  another; 
so  that  if  the  necessity  exists,  resort  may  be  had  to  the  entire 
fund.^  If  such  a  company  divides  its  applications  for  insur- 
ance into  three  classes,  one  of  which  is  the  "  hazardous 
department,"  and  a  premium  note  is  in  that  department,  the 
maker  of  the  note  is  first  liable  to  contribute  for  losses  in  that 
department;  but  if  the  losses  do  not  exhaust  his  note,  what 
is  left  unexhausted  is  applicable  to  the  payment  of  losses  in 
the  other  departments  during  the  running  of  the  policy.'  The 
assessment  must  be  upon  the  notes  of  all  those  who  were 
members  of  the  company  at  the  time  of  the  losses,  whether  they 
had  been  members  for  a  longer  or  a  shorter  time.  If  the 
directors  omit  any  persons  liable  to  be  assessed,  or  include  the 
amount  of  previous  assessments,  from  the  payment  of  which 
the  parties  assessed  have  been  released,  the  assessment  will  be 

*  Jackson   v.   Roberts,  31  N.  Y.      (N.  Y.)  177;  Jackson  v.  Roberta,  31 
304.  N.  Y.  304,  313. 

>  Ibid.  '  Sands  v.  Sanders,  28  N.  Y.  416. 

8  Ibid.  »  Ibid. 

*  White  V.  Havens,  20  How.  Pr.  »  Ibid. 
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invalid.^  "A  member  of  a  mutual  insurance  company  is  not 
liable  to  assessments  upon  his  premium  note  to  meet  defi- 
ciencies of  means  arising  from  a  failure  to  collect  of  other 
solvent  members.  When  a  member  has  paid  towards  any 
loss  or  expenses,  in  proportion  to  the  amount  which  his  de- 
posit note  bears  to  the  other  deposit  notes,  legally  assessable, 
his  liability  to  assessment  in  respect  to  such  loss  or  ex- 
penses is  discharged.  He  cannot  be  assessed  beyond  such 
proportion,  without  a  violation  of  the  charter  of  the  corpora- 
tion; and  no  such  assessment,  either  by  the  directors  or  by  a 
receiver  duly  appointed  by  the  court  upon  such  corporation 
becoming  insolvent,  can  be  upheld.  A  receiver  of  an  insol- 
vent mutual  insurance  company  cannot  legally  assess  any 
person  insured  therein,  beyond  his  proportion  of  the  losses; 
and  he  is  bound  to  allow  toward  the  proportion  of  members 
what  they  have  paid  on  former  assessments  for  the  same 
losses,  etc.,  whether  void  or  valid."  *  "  The  amount  of  claims 
which  the  receiver  or  the  court  will  allow  as  just  demands 
against  the  company,  together  with  any  indebtedness  pre- 
viously allowed  by  the  directors  of  the  company,  as  shown  by 
their  books,  must  be  ascertained  before  an  assessment  can  be 
made  to  pay  such  indebtedness."  * 

*  Embree  v.  Shideler,  36  Ind.  423,  length  of  time  any  person  has  been  a 
429.  The  receiver  under  the  New  member,  in  determining  the  amount 
York  statutes,  and,  it  may  be  as-  of  his  assessment,  or  in  determining 
sumed,  under  most  other  statutory  whether  he  shall  be  assessed  at  all. 
systems,  proceeds,  in  making  such  an  If  they  omit  to  assess  the  deposit 
assessment,  exactly  as  the  directors  notes  of  any  persons  who  were  mem- 
should  have  proceeded  if  the  com-  bers  at  the  time  of  the  loss,  and  who 
pany  had  lemained  a  going  concern,  are  liable,  consequently,  for  their 
Having  ascertained  that  the  company  proportion  of  it,  or  if  they  include  in 
is  liable  for  a  loss,  and  that  it  has  not  the  assessment  the  amounts  of  pre- 
eufficient  funds  to  pay  the  same,  the  vious  assessments,  from  the  payment 
directors  are  to  ascertain  who  were  of  which  the  parties  assessed  have 
the  members  of  the  company,  at  the  been  released,  the  assessment  is 
time  when  the  loss  occurred ;  and  invalid.  Herkimer  County  Mut.  Ins. 
then  their  assessment  is  to  be  made  Co.  v.  Fuller,  14  Barb.  (N.  Y.)  373. 
upon  each  such  member,  in  the  pro-  '  Embree  v,  Shideler,  36  Ind.  423, 
portion  which  the  amount  of  his  429;  opinion  of  the  court  by  Dow- 
deposit  note  bears  to  the  amount  of  ney,  J. 

all  the  deposit  notes.    They  have  no  '  Downs  v.  Hammond,  47  Ind.  131, 

right  to  take  into  consideration  the  132. 
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§  7236.  Effect  of  Assessments  by  a  Former  Keceiver.  — 

As  the  action  of  the  receiver,  in  making  an  assessment  under 
the  direction  of  a  statute,  is  ministerial  and  riot  judicial,  there 
is  no  ground  for  the  contention  that  an  assessment  by  a 
former  receiver  is  in  the  nature  of  an  adjudication  and  an 
estoppel  against  the  present  assessment.  The  fact  that  a 
former  receiver  has  made  an  assessment  upon  the  same  notes, 
which  assessment  remains  unenforced,  will  not  prevent  his 
successor  from  making  a  new  assessment  for  the  same  pur- 
poses; since  it  is  merely  repeating  the  performance  of  a  con- 
dition precedent  to  a  right  of  action  upon  the  notes  by  the 
receiver,  and  is,  in  no  sense,  a  judicial  determination  of  a 
controverted  matter.^  In  making  such  an  assessment,  the 
receiver  may  properly  include,  as  a  portion  of  the  amount  to 
be  raised,  an  unpaid  balance  under  former  assessments,  which 
ought  to  have  been  paid  by  delinquent  members,  but  which, 
owing  to  their  inability  or  insolvency,  has  not  been  paid;  and 
this,  although  the  result  will  be  to  assess  the  solvent  members 
to  make  up  the  deficiencies  caused  by  the  insolvent  ones.' 

§  7237.  Extent  and  Proportion  of  the  Assessment.  —  In 

this,  as  in  other  cases,  the  general  principle  is,  that  the  re- 
ceiver has  no  right  to  make  an  assessment  for  more  than 
enough  to  liquidate  the  debts  of  the  company,  and  pay  the 
Costs  of  the  proceeding.  It  has  been  held  that,  in  an  action  to 
enforce  an  assessment,  the  declaration  should  allege  the  amount 
of  the  debts  of  the  corporation,  and  that  the  capital  stock 
paid  in,  where  there  is  a  capital  stock,  has  been  exhausted.* 

'  Sanda  v.  Sweet,  44  Barb.  (N,  Y.)  to  be  paid  by  the  members  of  the 

]08;  Jackson  v.  Van  Slyke,  44  Barb,  company  as  their  respective  portions 

(N.  Y.)  116,  note  o;  overruling  Camp-  of  a  given  loss,  and  that  the  sum  to 

bell  V.  Adams,  30  Barb.  (N.  Y.)  132.  be  paid  by  each  member  shall  always 

=■  Bangs  V.  Gray,  12  N.  Y.  477 ;  re-  be   in    proportion    to    the    original 

versing  *.  c.  15  Barb.  (N.  Y.)  264.  amount  of  his  deposit  note  or  notes,  — 

^  Lamar  Ins.  Co.  v.  Moore,  84  111.  the  members  are  liable  only  to  pay 

575.    Under  a  statute  providing  that  npon    their    premium    notes    their 

■whenever  the  directors  shall  deem  it  proper    shares    respectively    of    the 

necessary  to  make  an  assessment  for  losses  or  damages  sustained  by  the 

the    payment   of    losses,    etc.,   they  members.     Shaughnessy    v.  Eensse- 

ehall  settle  and  determine  the  sums  laer  Ins.  Co.,  21  Barb.  (N.  Y.)  605. 
5750 


EECEiVEKS  OF  INSURANCE  COMPANIES.    [6  Thomp.  Corp.  §  7238. 

A  member  of  a  mutual  insurance  company  in  New  York,  the 
charter  of  which  was  similar  to  that  of  the  Jefferson  County 
Mutual  Insurance  Company/  which  was  the  type  of  many 
special  charters  granted  in  that  State,  was  liable,  upon  his 
deposit  note,  for  losses,  in  the  proportion  which  the  amount 
of  his  note  bore  to  the  aggregate  of  the  deposit  notes,  held 
by  the  company,  which  were  collectible,  and  legally  subject 
to  assessments  for  such  losses;  and  his  liability  was  not 
limited  to  the  proportion  which  the  amount  of  his  note  bore 
to  the  whole  amount  of  deposit  notes  legally  assessable  for 
the  loss,  whether  the  latter  were  collectible  or  not;  but  he 
was  bound  to  pay  an  assessment  made  upon  his  note  to  meet 
a  deficiency  in  funds  to  pay  losses  arising  from  the  inability 
of  other  creditors  to  pay  the  proportion  of  such  losses  assessed 
upon  their  notes.* 

§  7238.  Valuation  of  Policies  in  Windingr  up. — On  this 
subject  there  has  been  considerable  difference  of  opinion.  The 
English  Court  of  Chancery  have  held  that  the  amount  to  be 
proved  in  respect  of  a  policy  in  winding  up,  as  its  surrender- 
value,  is  the  sum  which  would  be  required  by  a  solvent 
insurance  company  to  effect  a  new  policy  of  the  same  amount, 
on  the  same  conditions,  and  at  the  same  premium,  as  the 
policy  in  respect  of  which  the  proof  is  made.*  But  Lord 
Cairns,  sitting  as  arbitrator  in  the  winding  up  of  the  Albert 
Life  Assurance  Company,  felt  constrained,  on  account  of  the 
practical  difficulty  of  applying  this  rule,  to  adopt  a  different 
one, —  which  was,  that  the  sum  to  be  proved  was  the  dif- 
ference between  the  present  value  of  the  sum  insured  and 
the  present  value  of  the  premiums  which  the  insured  would 
have  to  pay  in  order  to  keep  the  policy  on  foot.* 

1  N.  Y.  Laws  1836,  ch.  41.  vent  sureties."    Ibid.  486 ;   citing  1 

'  Bangs    V.  Gray,   12  N.  Y.  477.  Story  Eq.  Jur.,  §  496. 
Said  Denio,  J.;  "The  obligation  to  »  Holdich's  Case,  L.  E.  14  Eq.  72; 

contribute  among    the  members    of  Bell's  Case,  L.  E.  9  Eq.  706. 
these    companies    closely   resembles  *  Lancaster's  Case,  L.  E.  14  Eq. 

that  which   prevails  among  several  72,  n.;   with    which   compare   Lord 

sureties,    for   a   common    principal.  Eomilly's    observations  upon    it    in 

The  rule  in  equity  in  such  cases  is  to  Holdich's  Case,  Ibid. 


divide  the  whole  loss  among  the  sol- 
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§  7239.  Rule  Adopted  by  Statute  in  England.  —  The  rule 
thus  laid  down  by  Lord  Cairns  was  substantially  adopted  by  a  sub- 
sequent act  of  Parliament,  in  the  following  language:  "Where  a  life 
assurance  company  is  being  wound  up  by  the  court,  or  subject  to 
the  supervision  of  the  court,  or  voluntarily,  the  value  of  every  life 
annuity  and  life  policy  requiring  to  be  valued  in  such  winding  up 
shall  be  estimated  in  manner  provided  by  the  first  schedule  to  this 
act;  but  this  section  shall  not  apply  to  any  company,  the  winding 
up  of  which  has  commenced  before  the  passing  of  this  act,  unless 
the  court  having  cognizance  of  the  winding  up  so  ordered,  which  order 
that  court  is  hereby  empowered  to  make  if  it  think  expedient  so  to 
do,  on  the  application  of  any  person  interested  in  the  winding  up  of 
Buch  company." 

'■''First  Schedule:  Rule  for  Valuing  an  Annuity.  —  An  annuity 
shall  be  valued  according  to  the  tables  used  by  the  company  which 
granted  such  annuity  at  the  time  of  granting  the  same,  and  where 
such  tables  cannot  be  ascertained  or  adopted  to  the  satisfaction  of 
the  court,  then  according  to  the  table  known  as  the  Government 
Annuities  Experience  Table,  interest  being  reckoned  at  the  rate  of 
four  per  centum  per  annum." 

"  Rule  for  Valuing  a  Policy.  —  The  value  of  the  policy  is  to  be  the 
difference  between  the  present  value  of  the  reversion  in  the  sum 
assured  on  the  decease  of  the  life,  including  any  bonus  or  addition 
thereto  made  before  the  commencement  of  the  winding  up,  and 
the  present  value  of  the  future  annual  premiums.  In  calculating  ' 
such  present  values,  the  rate  of  interest  is  to  be  assumed  as  being 
four  per  centum  per  annum,  and  the  rate  of  mortality  as  that  of 
the  tables  known  as  the  Seventeen  OflBces'  Experience  Tables.  The 
premium  to  be  calculated  is  to  be  such  premium,  as  according  to  the 
said  rate  of  interest  and  rate  of  mortality,  is  sufiicient  to  provide  for 
the  risk  incurred  by  the  office  in  issuing  the  policy,  exclusive  of  any 
addition  thereto  for  oflSce  expenses  and  other  charges." 

"  Second  Schedule.  —  Where  an  assurance  company  is  being 
wound  up  by  the  court,  or  subject  to  the  supervision  of  the  court, 
the  official  liquidator,  in  the  case  of  all  persons  appearing  by  the 
books  of  the  company  to  be  entitled  to  or  interested  in  policies 
granted  by  such  company,  for  life  assurance,  endowment,  annuity,  or 
other  payment,  is  to  ascertain  the  value  of  such  policies,  and  give 
notice  of  such  value  to  such  persons;  and  any  person  to  whom 
notice  is  so  given  shall  be  bound  by  the  value  so  ascertained,  unless 
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he  gives  notice  of  his  intention  to  dispute  such  value  in  manner  and 
within  a  time  to  be  prescribed  by  a  rule  or  order  of  the  court."  * 

§  7240.  Manner  of  Makings  the  Assessment.  —  In  making 
such  an  assessment,  it  has  been  held  that  no  discrimination  is 
to  be  made  between  notes  given  when  higher  rates  of  insur- 
ance existed,  and  those  made  under  reduced  rates.*  Separate 
assessments  should  be  made  for  the  payment  of  several  losses 
for  which  the  note  is  liable,  upon  all  the  premium  notes  in 
force  at  the  time  when  each  successive  loss  happened,'  —  un- 
less it  appears  to  the  receiver  that  it  is  necessary  to  collect  all 
that  is  collectible  on  all  the  notes  deposited.*  Where  several 
losses  have  occurred  at  the  same  time,  or  so  near  together 
that  the  same  notes  are  liable  to  be  assessed  for  the  payment 
of  them  all,  only  one  assessment  is  necessary.* 

§  7241.  Xlqualizingr  Those  Who  have  Paid  Premiums  in 
Cash.  —  Where  a  portion  of  the  buisness  of  an  insurance  com- 
pany has  been  transacted  on  the  stock  plan,  and  a  portion  upon  the 
'mutual  plan,  and  the  premiums  received  from  persons  obtain- 
ing insurance  on  the  stock  plan,  by  paying  the  whole  premium 
in  cash,  have  been  expended  in  the  payment  of  losses  and  ex- 
penses, thus  relieving  former  members  from  assessments  upon 
their  premium  notes  and  leaving  others  to  be  assessed  for  the 
payment  of  subsequent  losses,  —  there  is  said  to  be  no  remedy 
for  any  inequality  which  may  result  from  this  mode  of  transact- 
ing the  business  of  the  company,  and  the  receiver  cannot  so  ap- 
ply the  funds  in  his  hands  as  to  produce  an  equality,  although 
the  effect  may  be  to  allow  a  greater  burden  to  rest  upon  those 
whose  notes  happen  to  be  in  force  at  the  time  when  the  in- 
solvency of  the  company  occurred.* 

1  Stat.  35  &  36  Vict.,  ch.  41,  §  5,  Co.,  21  Barb.  (N.  Y.)  605;  Embree  v. 

Lind.  Oomp.  Law  (5tli  ed.),  733,  734.  Shideler,  36  Ind.  423,  430. 

'  Shaughnessy  v.  Kensselaer  Ins,  *  Ante,  §  3386. 

Co.,   21   Barb.  (N.   Y.)  605;    citing  *  Shaughnessy  v.  Rensselaer  Ins. 

Herkimer  &c.  Ins.  Co.  v.  Fuller,  14  Co.,  21  Barb.  (N.  Y.)  605. 
iarb.  (N.  Y.)  373.  '  IMd. 

'  Shaughnessy  v.  Eensselaet  Ins. 
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§  7242.  Particularity  in  Making:  the  Assessment.  —  Such 
an  assessment  need  not  be  so  formally  particular  as  to  specify 
the  name  of  the  party  bound  to  contribute,  nor  the  amount  of 
the  note.  A  general  assessment  by  which  the  receiver  declares 
that  each  premium  note  is  assessed  to  the  full  amount  thereof, 
has  been  held  valid.'  On  the  other  hand,  in  a  decision  where 
the  statutory  steps  seem  to  have  been  strained  to  an  unreason- 
able strictness,  it  was  held  that  an  assessment  made  by  such  a 
receiver  upon  such  premium  notes  is  not  complete  and  con- 
summated until  it  is  ascertained,  fixed,  and  determined,  by 
carrying  out  upon  the  extension  book  the  amount  which  each 
member  is  to  pay,  and  that  a  notice  of  such  an  assessment,  if 
published  before  this  is  done,  is  premature  and  will  not  sup- 
port an  action  by  the  receiver.^ 

§  7243.  Requisites  of  Notice  of  tlie  Assessment.  —  It  has 

been  held  that  the  notice,  in  order  to  support  a  right  of  action 
on  the  assessment,  must  state  the  amount  which  each  mem- 
ber is  to  pay.^  It  is  no  objection  to  such  an  assessment,  or  to 
the  notice  of  it,  that  the  persons  called  upon  to  contribute  are 
apprised  of  the  amount  of  their  liability  only  by  a  statement 
of  the  rate  per  cent  at  which  the  premium  notes  in  force  at 
specified  dates  are  respectively  assessed.''  It  is  enough  that 
the  makers  of  the  notes,  who  are  bound  to  know  their 
amounts,  dale,  etc.,  are  furnished  with  the  data  for  making 
the  proper  computation.  It  is  not  necessary  to  inform  each 
one  how  much  he  has  to  pay.* 

§  7244.  Notes  Payable  Absolutely  where  No  Assessment 
is  Necessary.  —  Under  many  special  charters  in  the  State  of 
New  York,  and    subsequently  under  a  general   law  enacted 

*  Sands  V.  Sanders,  28  N.  Y.  416.  without  showing  in  any  manner  how 
'  Bangs    V.    Mcintosh,    23    Barb,      a  given  note  was  distinguishable  as 

(N.  Y.)  591.  belonging  to  the  one  or  the  other 

°  Ibid.  class,  and  there  was  no  evidence  of 

*  Bangs  «.  Duckinfield,  18N.  Y.  692.  any  rule  on  the  subject  contained  in 
'  Ibid.      But   where    such    notice  the  charter  or  by-laws,  the  notice  was 

specified  different  rates  of  assessment      held  void  for  uncertainty.    Ibid. 
for  "  small  notes"  and  "  large  notes," 
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after  the  prohibition  against  the  granting  of  special  charters 
contained  in  the  constitution  of  1849,  a  class  of  notes  was 
authorized  to  be  given  to  insurance  companies  by  their  policy- 
holders, which  were  declared,  by  the  statute,  to  stand  in  lieu 
of  the  capital  of  the  company,  which  notes  were  the  absolute 
property  of  the  company,  transferable  for  the  purposes  of  its 
business  or  the  settlement  of  its  losses,  the  same  as  any  other 
absolute  evidences  of  indebtedness  are  transferable,  and 
suable  without  any  preliminary  assessment  made  thereon, 
either  by  the  directors  while  the  company  was  a  going  con- 
cern, or  by  its  receiver  thereafter.  A  history  of  the  special 
charters  creating  mutual  insurance  companies,  under  which 
assessable  premium  notes  were  given,  and  of  those  under 
which  notes  thus  payable  absolutely  were  given  by  the  mem- 
bers in  lieu  of  capital,  "  as  a  security  for  dealers,"  —  is  given 
by  Denio,  C.  J.,  in  a  case  decided  by  the  Court  of  Appeals  of 
that  State  in  1857.^  The  theory  of  the  court  In  regard  to  this 
class  of  notes  is  that  they  stand  in  the  place  of  capital  sub- 
scribed and  paid  in  by  the  members  of  the  company,  and  not 
as  a  mere  guaranty  fund  subject  to  assessment;  that  they  are 
payable  absolutely  to  the  extent  of  their  full  face  value,  when 
demanded  by  the  company  or  its  representative;  that  the  com- 
pany may  transfer  them  or  deal  with  them  as  an  owner  may 
deal  with  his  absolute  property,  subject,  of  course,  to  any  lim- 
itation of  its  powers  imposed  upon  it  by  its  charter  or  its 
governing  statute;  that  their  quality  is  to  be  determined  by 
the  statute  in  pursuance  of  which  they  have  been  given;  that 
they  are  thus  given  to  the  corporation  in  absolute  ownership, 
in  consideration  of  the  benefits  accruing  to  the  members  from 
their  shares  in  the  profits  of  the  business  of  the  company; 
and  that  they  are  payable  absolutely,  and  not  merely  when 
an  assessment  is  made  upon  valid  conditions  precedent,  al- 
though they  may,  on  their  face,  embody  a  promise  to  pay  in 
such  portions  and  at  such  times  as  the  directors  may  require.^ 

*  White  V.  Haight,  16  N.  Y.  310.  the  question  that  notes  of  this  char- 

*  In  White  v.  Haight,  16  N.  Y.  acter  "  are  payable  absolutely,  and 
310,  324,  the  following  cases  are  re-  may  be  collected  without  any  allega- 
ferred  to  by  Denio,  0.  J.,  as  settling  tion  of  loss,  and  without  an  assess- 
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§  7245.  Arrang-ements  among:  the  Memlbers  Liimiting  their 
Liability.  —  We  have  already  seen,  that  wlien  it  becomes  nec- 
essary to  charge  the  stockholders  of  a  corporation  in  favor  of 
its  creditors,  no  arrangements  made  among  themselves  or  be- 
tween the  particular  stockholder  and  the  directors,  officers,  or 
other  agents  of  the  corporation,  discharging  or  reducing  the 
liability  of  the  stocTiholder,  will  avail,  as  against  the  rights  of 
the  creditors.^  Upon  the  same  principle,  it  has  been  justly 
held  that  the  liability  of  p6.rsons  insured  in  a  mutual  insur- 
ance company  to  pay  their  proportion  of  such  assessments  as 
shall  be  necessary  to  meet  all  of  the  company's  losses  and 
liabilities,  cannot  be  avoided  by  any  arrangement  entered 
into  with  the  company,  whereby  the  insured  seeks  to  limit 
such  liability,  nor  lessened  by  any  provisions  in  the  articles  of 
association.*  But  where  the  company  has  not  taken  any  in- 
surance on  the  stock  plan,  and  the  question  concerns  only  the 
liability  of  the  members  inter  sese,  —  that  is  to  say,  the  liabil- 


ment": — Furniss  v.  Gilchrist,  1 
Sandf.  (N.  Y.)  53;  Brouwer  v.  Hill,  1 
Sandf.  (N.  Y.)  629,  note;  Brouwer  v. 
Appleby,  1  Sandf.  (N.  Y.)  158;  Hone 
».  Allen,  1  Sandf.  (N.  Y.)  171,  note; 
Hone  V.  Folger,  1  Sandf.  (N.  Y.)  177; 
Caryl  v.  McElrath,  3  Sandf.  (N.  Y.) 
176;  Deraismes  v.  Merchants'  Mut. 
Ins.  Co.,  1  N.  Y.  371;  Howland  v. 
Myer,  3  IS.  Y.  290;  Brown  u.  Orooke, 
4  N.  Y.  51  i  Emmet  v.  Eeed,  8  N.  Y. 
312.  These  cases  do  not  decide,  in 
terms,  that  an  assessment  upon  notes 
thus  given  "  as  security  for  dealers  " 
with  the  company,  is  not  necessary 
in  order  to  enable  the  receiver  to  sue 
on  them ;  but  they  were  all  actions 
by  receivers  upon  such  notes  themselves, 
without  a  previous  assessment,  so  far 
as  the  writer  can  see  from  an  ex- 
amination of  them;  and  the  doc- 
trine embodied  in  them,  that  such 
notes  are  absolute  assets  of  the  com- 
pany, and,  as  such,  transferable  in 
the  course  of  its  business  at  its  pleas- 
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ure,  is  inconsistent  with  the  conclu- 
sion that  they  must  be  assessed  like 
ordinary  premium  notes,  and  that 
the  action  is  an  action  to  recover  the 
assessment,  and  not  an  action  on  the 
note.  It  was  therefore  held  that  an 
action  might  be  maintainpd  by  the 
receiver  of  an  insolvent  mutual  in- 
surance company  upon  a  note  of  the 
following  tenor,  without  any  previous 
assessment :  —  "  $500.  For  value  re- 
ceived, in  policy  No.  122,  dated  Au- 
gust 16th,  1850,  issued  by  the  Union 
Mutual  Insurance  Company,  at  Fort 
Plain,  N.  Y.,  I  promise  to  pay  the 
said  company,  or  their  treasurer  for 
the  time  being,  the  sum  of  five  hun- 
dred dollars,  in  such  portions  and  at 
such  time  or  times  as  the  directors  of 
said  company  may,  agreeably  to  their 
actof incorporation, require."  White 
V.  Haight,  16  N.  Y.  310 ;  recognized 
in  Savage  v.  Medbury,  19  N.  Y.  32. 

1  Ante,  §§  1400,  1514. 

»  Russell  V.  Berry,  51  Mich.  287. 
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ity  of  all  to  be  assessed  to  pay  losses  which  have  been  sus- 
tained by  some,  —  it  does  not  appear  why  a  general  ar- 
rangement or  understanding  among  the  members,  limiting 
their  liability  to  assessment  for  losses  to  a  less  sum  than  the 
amount  allowed  under  the  governing  statute,  should  not  be 
upheld  and  applied  by  the  courts,  if  clearly  proved;  and  such 
was  the  holding  of  the  same  court  in  a  subsequent  case.  A 
member  of  an  insolvent  mutual  insurance  company  filed  a 
bill  in  equity  to  restrain  an  assessment  by  a  receiver,  averring 
it  to  be  the  general  understanding  of  the  members,  as  well  as 
of  liimself,  that  no  one  was  to  be  assessed  beyond  the  amount 
which  he  had  agreed  to  pay  by  his  premium  note.  A  demur- 
rer admitted  this  allegation.  It  was  held  that,  as  general 
agreements  to  that  effect  would  not  be  illegal,  and  as  individ- 
ual members  could  waive  provisions  made  by  the  statute  for 
their  protection,  it  would  be  inequitable  for  any  member  of 
the  company  to  insist  on  its  enforcement,  after  all  had  become 
insured  with  the  understanding  that  their  liability  was  limited 
to  their  premium  notes.' 

§  7246.  Actions  to  Enforce  Assessments  upon  Premium 
Notes. —  In  an  action  to  enforce  such  an  assessment,  the 
statutory  conditions  precedent  to  the  making  of  the  assessment 
must  be  averred  and  proved,  at  least  where  the  assessment  is 
made  by  the  receiver,  and  not  by  the  court  superintending 
the  administration.^  This  qualification  is  added,  because  if 
the  assessment  is  made  by  the  court,  after  an  account  taken 
and  stated  of  the  resources  and  liabilities  of  the  com- 
pany, the  order  of  assessment  may  be  regarded  as  in  the 
nature  of  an  adjudication  that  the  amount  ordered  to  be  as- 
sessed is  required  to  meet  the  necessities  of  the  liquidation.* 
But- where  the  assessment  is  made  by  the  receiver,  by  vir- 
tue of  his  statutory  authority,  and  not  by  the  court  superin- 
tending   the  administration,   it  is    a    mere    ministerial   act, 

'  Macklem  v.  Bacon,  57  Mich.  23  Barb.  (N.  Y.)  656;  Thomas  v. 
335.  Whallon,  31  Barb.  (N.  Y.)  172. 

^  Bangs    V.    Mcintosh,    23    Barb.  ^  Ante,  i '6637,  et  seg.;  ante,  ii  3152, 

(N.  Y.)  591;  Devendorf  v.  Beardsley,      3754. 
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possessing  of  itself  no  vigor;  and  in  order  to  enforce  it  by  an 
action  in  a  court  of  justice,  it  is  necessary  for  the  receiver  to 
allege  and  prove  that  the  conditions,  which  warranted  him  in 
making  it,  existed.*  When,  therefore,  in  such  an  action  there 
was  no  averment  or  proof  of  the  existence  of  any  liabilities  on 
Ihe  part  of  the  company,  for  the  payment  of  which  an  assess- 
ment was  necessary,  it  was  held  that  the  receiver  could  not 


§  7247.  What  the  Receiver  must    Aver  and  Prove. —  At 

the  outset,  a  statutory  receiver  must  aver  and  prove  that  he 
has  been  duly  appointed  a  receiver  in  conformity  with  the  gov- 
erning statute,  and  if  issue  is  taken  upon  that  allegation,  he 
is  bound  to  make  proof  of  it.'  It  has  been  held  not  enough 
to  aver  that,  on  a  day  named,  the  plaintiff  was  duly  appointed 
receiver  by  the  Court  of  Chancery,  but  that  the  place  must  be 
stated,  and  it  must  be  directly  averred  that  an  order  of  ap- 
pointment was  made  by  the  court.*  This  is  in  conformity 
with  the  rule  of  pleading  that  the  place,  as  well  as  the  time, 
of  every  traversable  fact  should  be  stated.  An  averment  that 
the  plaintiff  was  duly  appointed  receiver  has  been  held  not  to 
present  any  issue  capable  of  trial,  because  it  consists  partly  of 
matter  of  law  and  partly  of  matter  of  fact.  "  The  plaintiff 
should  have  stated  what  in  particular  was  done,  and  then  the 
court  could  determine  whether  he  was  duly  appointed;  or,  if 
an  issue  of  fact  was  tendered,  the  jury  could  answer  as  to  the 
truth  of  the  allegation."  *     Where  the  receiver  is  appointed 

»  Thomas   v.  Whallon,   31    Barb.  13  N.  Y.  83,  86.    But  where,  in  an  ac- 

(N.  Y.)  172,  178.    See  also  Bangs  o.  tion  under  the  Code  of  Procedure  of 

Gray,  12   N.  Y.  477 ;   Herkimer  &c.  New  York,  upon  a  promissory  note, 

Mat.  Ins.  Co.   v.    Fuller,    14   Barb,  the  plaintiff  was  described  as  receiver 

(X.  Y.)    873;    Re  Bangs,    15  Barb,  of  a  banking  corporation,  but  there 

(N.  Y.)  264.  was  no  allegation  in  the  complaint  of 

'  Thomas  v.    Whallon,    31   Barb,  his  appointment;  and  the  answer  al- 

(N.  Y.)  172.  leged  the  appointment  of  a  receiver  of 

'  Bangs    V.    Mcintosh,    23    Barb,  the  corporation,  without  naming  him, 

(K.  Y.)  591.  and  that  the  note  in  suit  was  trans- 

*  Gillet     V.    Fairchild,    4    Denio  f erred  to  such  receiver  in  payment  of 

(N.  Y.),  80.  a  debt  owing  to  the  corporation,  and 

'  J6ic?.;  reaffirmed  in  White  i;.  Joy,  was  held  and  owned  by  the  receiver 
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under  a  statute  and  derives  his  authority  to  make  the  assess- 
ment from  the  statute,  he  must,  in  addition  to  making  proper 
averment  of  his  appointment  as  receiver,  aver  and  prove  the 
existence  of  the  facts  upon  which  the  statute  predicates  his 
right  to  make  the  assessment.*  Such  premium  notes  embody 
a  promise  on  the  part  of  the  maker  to  make  payment  of 
assessments  upon  the  happening  of  certain  conditions  named 
therein;  and,  upon  an  elementary  principle  of  pleading,  it  is 
incumbent  upon  the  receiver,  in  order  to  support  an  action 
upon  such  a  note,  to  aver  and  prove  the  happening  of  such 
conditions.^  But,  in  Indiana,  it  is  not  necessary  that  the  com- 
plaint should  be  accompanied  with  a  transcript  of  the  decree 
appointing  the  plaintiff  receiver,  and  imposing  the  assessment 
sued  for.'  He  must  aver  and  prove  that  the  losses,  which  are 
to  be  paid  with  the  money  to  be  collected  from  the  assessments 
which  he  sues  to  enforce,  occurred  during  the  time  when  the 
defendant  was  a  policy-holder  and  member  of  the  company.* 
In  other  words,  he  must  state  the  period  of  time  for  which 
the  policy  note  was  given,  and  that  the  losses,  for  which  the 
assessment  was  made,  occurred  during  that  period  of  time.' 
He  must,  in  Indiana,  allege  that  the  court,  from  which  he  derives 
his  authority,  has  determined  on  the  validity  of  the  claims 
for  the  payment  of  which  the  assessment  is  made.'     "Where 

in  his  official  capacity,  and  not  by  tlie  *  Manlove   v.  Naw,   39  Ind.   289 ; 

person  named  as  plaintiff;  and  the  Whitman  «.  Mason,  40  Ind.  189. 

reply  averred  that  the  plaintiff  was  '  Embree  v.  Shideler,  36  Ind.  423. 

the  receiver  mentioned  in  the  answer,  See  also  Downs  v.  Hammond,  47  Ind. 

and  as  such  owned,  and  sought  to  re-  131. 

cover  upon,  the  note,  —  it  was  held,  '  Downs  v.  Hammond,  47  Ind.  131. 

on  a  demurrer  to  the  reply,  proceed-  Where,  in  that  State,  the  receiver,  to 

ing  on  the  ground  that  it  departed  sustain  such  an  action,  read  in  evi- 

from  the  complaint,  that  the  plaintiff  dence  the  order  of  the  court  appoint- 

was  entitled  to  judgment.    White  v.  ing  him  and  authorizing  him  to  bring 

Joy,  13  N.  y .  83.  suits,  and  another  order  of  court  recit- 

'  Thomas    v.   Whallon,  31    Barb,  ing  that  the  receiver  had  submitted  a 

(N.  Y.)  172;  Manlove  v.  Burger,  38  report  showing  the  condition  of  the 

Ind.  211.  company,but  did  not  set  out  the  report 

'  Thomas   v.  Whallon,  31   Barb,  in  the  bill  of  exceptions,  but  left  the 

(N.  Y.)  172,178;  Ferris  ».  Purdy,  10  words  ' 'here insert"  with  a  blank;  and 

Johns.  (N.  Y.)  359.     See  ante,  §  1827.  the  order  confirmed  an  assessment  of 

'  Boland  v.  Whitman,  33  Ind.  64.  fifty  per  cent,  made  by  the  receiver; 
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the  corporation  is  a  mixed  company,  having  a  capital  stock, 
and  the  note  is  given  by  the  stockholder  in  settlement  of  his 
subscription,  the  receiver,  in  order  to  maintain  an  action  upon 
the  note,  must  aver  and  prove  that  the  paid-in  capital  stock 
has  been  absorbed  by  losses,  in  order  to  show  a  necessity  for 
maintaining  the  action;^  and  the  same  rule  would,  by  par- 
ity of  reasoning,  be  applicable  in  the  case  of  an  action 
brought  upon  a  so-called  premium  note  given  in  a  mutual 
insurance  company.  He  must  allege  that  the  claims  for 
losses  had  been  adjusted,  or  were  justly  due  to  parties  setting  up 
such  claims.^  Upon  the  question  what  evidence  will  support 
such  an  action,  it  has  been  held  that  the  receiver  must  give 
some  evidence  of  the  existence  of  losses  such  as  render  the 
assessment  proper.*  In  respect  of  the  quality  of  this  evi- 
dence, it  has  been  reasoned  that  such  evidence  of  the  loss,  and 
the  settlement  and  allowance  of  the  same,  as  would  conclude  the 
company  whilst  engaged  in  its  proper  business,  will  be  suffi- 
cient to  support  such  an  action  by  the  receiver.*  It  is  suf- 
ficient to  show  that  losses  have  accrued  during  the  time  the 
defendant's  policy  was  in  force,  and  that  the  defendant's  note 
was  assessed  to  meet  them.'  He  ought  to  exhibit  the  sub- 
stantial facts  upon  which  he  or  the  company  has  allowed  the 
losses  for  which  the  assessment  was  made;  but  he  is  not 
required  to  do  more  in  this  respect  than  to  prove  that  suffi- 
cient claims  for  losses  were  presented  to  the  company  or  to 
him,  and  allowed  by  the  company  or  by  him,  to  make  up  the 
sum  for  which  the  assessment  was  levied.^ 

§  7248.  Recovery  of  Interest  on  Such  Premium  Notes.  — 

It  has  been  held  that  upon  recovery  upon  a  premium  note,  for 

and  the  receiver  also  read  in  evidence  cient  to  show  a  right  of   recovery, 

another  order  of  court,  which  recited  Ibid. 

that  he  had  submitted  another  report         i  Lamar  Ins.  Co.  v.  Moore,  84111. 575. 
which  was  confirmed,  but  the  report         >  Manlove  v.  Burger,  38  Ind.  211. 
was  not  put  in  evidence ;  and  the  re-         »  Jackson  v.  Roberts,  31 N.  Y.  304. 
ceiver  also  read  the  note  sued  upon,         *  Ibid, 
and  proved  the  giving  of  notice  of  the         ^  Ibid. 

assessment,  and  rested ;  —  it  was  held         "  Sands  v.  Hill,  42  Barb.  (N.  Y.)  651. 

that  his  evidence  was  wholly  insuffi-  See  Jackson  v,  Roberts,  31  N.  Y.  304. 
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the  non-payment  of  an  assessment  laid  thereon  by  the  receiver 
of  an  insolvent  insurance  company,  the  plaintiff  is  not  enti- 
tled to  interest  on  the  amount  of  the  note,  for  the  reason  that 
the  recovery  for  the  whole  amount,  is  in  the  nature  of  a 
penalty} 

§  7249.  Keceiver  Takes  Premium  Notes  Subject  to  Equi- 
ties. —  The  general  rule  is  that  the  receiver  takes  no  greater 
rights  than  the  company  had,  though  he  may,  under  certain 
circumstances,  impeach  the  transactions  which  the  company, 
while  a  going  concern,  might  be  held  estopped  to  impeach.'' 
Those  who  stand  liable  to  the  company,  under  valid  contracts, 
cannot,  on  any  principle  known  to  law  or  equity,  be  placed 
under  a  greater  liability,  from  the  mere  circumstance  that  the 
company  became  insolvent  and  that  its  assets  passed  into  the 
hands  of  a  receiver.  For  instance,  the  liability  of  members 
of  the  company  upon  their  deposit  notes  cannot  be  increased 
by  such  a  circumstance.*  The  receiver  of  a  mutual  insurance 
company  takes  its  premium  notes  subject  to  all  the  equities 
which  exist  in  favor  of  their  makers.  It  has  been  said  that 
he  takes  the  notes  and  assets  of  the  company  subject  to  all 
the  conditions  and  legal  disabilities  with  which  they  were 
trammeled  iai  the  hands  of  the  corporation  itself,  and  that  he 
cannot  impeach  or  disaffirm  its  authorized  acts,  nor  the 
authorized  acts  of  its  agents.*  We  have  already  discovered  a 
difference  of  judicial  opinion  upon  the  question,  whether  a 
receiver  stands  strictly,  like  a  voluntary  assignee,  in  the  shoes 
of  the  corporation,  or  whether,  in  right  of  the  creditors  whom 
he  represents,  he  may  impeach  acts  which  the  corporation 
itself  would_  be  estopped  to  impeach?"  In  the  case  of  the 
receiver  of  a  strictly  mutual  insurance  company,  there  is  less 
room  for  the  discussion  of  this  question,  since,  in  general,  all 

^  Bangs    V.    Mcintosh,    23    Barb.  *  Devendorf  v.  Beardsley,  23  Barb. 

(N.Y.'lSOl.    There  is  no  sense  what-  (N.  Y.)  656,  659;  following  Hyde  v. 

ever  in  this  decision.  Lynde,  4  N.  Y.  387. 

»  Ante,  §§  3562,  3680,  3639,  et  seq.  »  Ante,     §5    3562,     8680,    3639,    a 

'  Shaughnessy  v.  Rensselaer  Ins.  seq. 
Co.,  21  Barb.  (N.  Y.)  605. 
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the  creditors  are  members.  Here,  the  prevailing  view  seems 
to  be  that  the  receiver  takes  only  in  right  of  the  company  and 
subject  to  every  equity  which  would  be  good  against  the  com- 
pany, and  to  every  estoppel  which  would  estop  the  company.' 
It  follows  from  this  doctrine  that,  if  a  premium  note  given  to 
the  corporation,  and  which  has  passed  into  the  hands  of  the 
receiver,  is  void  in  the  hands  of  the  corporation  and  incapa- 
ble of  enforcement,  by  reason  of  fraud  or  illegality  in  its  pro- 
curement or  inception,  the  judicial  act  of  passing  it  into  the 
hands  of  a  receiver  does  not  purge  it  of  those  defects,  but  it 
remains  subject  to  those  defenses  when  sued  upon  by  the 
receiver,  in  like  manner  as  though  it  had  been  sued  upon  by 
the  corporation.* 

§  7250.  Illustrations  of  This  Principle.  —  By  the  charter  of 
a  mutual  insurance  company  created  in  New  York,  a  policy  issued 
by  the  company  became,  by  its  terms,  void,  in  consequence  of  a  sale 
of  the  insured  property,  and  the  assured  became  thereby  entitled  to 
have  his  deposit  note  surrendered  and  canceled,  but  only  on  paying 
his  proportion  of  any  losses  then  incurred.  Under  this  provision,  a 
member  surrendered  a  policy  which  he  held  from  the  company,  and 
the  secretary  of  the  company  canceled  and  surrendered  his  deposit 
note.  At  the  time  of  the  surrender  there  were  contested  claims  for 
losses  against  the  company,  some  of  which  were  subsequently  estab- 
lished, and  a  receiver,  appointed  in  consequence  of  the  insolvency 
of  the  company,  made  a  demand  upon  a  class  of  deposit  notes, 
including  that  of  the  defendant,  for  the  purpose  of  paying  such 
claims.  The  note  had  been  given  up  without  the  payment  of  any- 
thing toward  the  losses,  but  there  was  no  proof  of  fraud  or  of  any 
mistake  of  fact  in  regard  to  existing  claims  against  the  company.  It 
was  held  that  the  surrender  was  a  valid  transaction,  and  that  the 
receiver  could  not  maintain  an  action  on  the  premiuin  note.'  The 
reasoning  of  the  court,  in  substance,  was  that  the  amount  to  be  paid 
by  the  insured,  if  anything,  toward  previous  losses  on  a  surrender 
of  his  deposit  note,  was  a  legitimate  subject  of  adjustment  between 
him  and  the  company,  and  that,  when  an  adjustment  had  been 

'  Devendorf  v.  Beardsley,  23  Barlj.  °  Devendorf  v.  Beardsley,  supra. 

(N.  Y.)  656;  Hyde  v.  Lynde,  4  N.  Y.  *  Hyde  v.  Lynde,  4  N.  Y.  387. 

S87. 
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made  and  the  policy  and  note  surrendered,  the  settlement  was  bind- 
ing  upon  the  parties,  unless  impeached  on  the  ground  of  fraud  or 
mistake;  and,  being  binding  upon  the  parties,  was  binding  upon  the 
representative  of  one  of  them.*  Where  a  mutual  insurance  com- 
pany was  authorized  to  receive  notes  in  advance  for  premiums  of 
insurance,  and  a  note  was  received  upon  an  agreement  that  the 
maker  might  pay  it  in  premiums  on  policies  which  he  might  pro- 
cure in  his  own  name  or  for  his  friends,  and  the  agreement  was  fully 
performed  and  the  note  returned  to  the  maker,  ^  it  was  held  that 
neither  the  company  nor  its  receiver  could  repudiate  the  agreement 
and  collect  a  part  of  the  note,  which  was  paid  by  policies  issued  to 
other  persons  than  the  maker.  Such  an  agreement,  thus  executed, 
was  held  good,  on  the  theory  of  ratification,  when  made  with  the 
secretary  and  approved  by  the  president  of  the  company,  notwith- 
standing it  had  not  been  ratified  by  a  formal  vote  of  the  directors.* 

§  7251.  Klght  to  Set-off  in  Actions  on  Premium  Notes.  — 

In  conformity  with  a  principle  already  stated,"  the  defendant 
in  such  an  action  may  set  off  a  demand  in  his  favor  against 
the  company,  which  was  liquidated  before  the  receiver's 
appointment,  and  in  respect  of  which  a  right  of  set-off  then 
existed.*  On  principle,  it  is  incumbent  on  the  defendant  to 
show  that  the  demand  accrued  in  his  favor  so  as  to  be  the 
subject  of  a  set-off,  prior  to  the  appointment  of  the  receiver.' 
But  we  have  already  had  occasion  to  note  a  difference  of  view 
as  to  the  status  of  receivers  in  general,  in  this  particular.' 

^  Hyde  v.  Lynde,  4  N.  Y.  387.  receiver, — and  we  have  seen  that  it 

*  Emmet  v.  Reed,  8  N.  Y.  312.  is  peculiarly  appropriate  in  the  case 
°  Ante,  i  6965.  of  a  strictly  mutual  company, — takea 

*  Berry  ti.  Brett,  6  Bosw.  (N.  Y.)  the  assets  in  the  same  plight  and  sub- 
627.  To  the  general  principle  that  a  ject  to  the  same  equities  under  which 
receiver  takes  the  assets  of  the  corpo-  they  were  held  by  the  corporation, 
ration  subject  to  any  equitable  offsets  and  that  he  is  not  a  bona  fide  purchas- 
in  favor  of  those  who  are  indebted  to  er  for  value,  in  the  sense  which  gives 
it,— see Oolt W.Brown, 12Gray(Mass.),  him  a  higher  right  than  the  corpora- 
233 ;  Hade  v.  McVay,  31  Ohio  St.  231 ;  tion.  Van  Wasjoaer  v.  Paterson  Gas- 
Van  Wagoner  v.  Paterson  Gaslight  light  Co.,  23  N.  J.  L.  283  (case  of  an 
Co.,  23  N.  J.  L.  283.  insolvent  bank). 

*  See  Smith  v.  Mosby,  9  Heisk.  ^  Ante,  i  6964,  et  seq.  Compare 
(Tenn.)  501.     The   principle  which  ante,  §  3785,  et  seq, 

allows  this  right  of  set-off  is,  that  the 
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Whether  an  ofifset  should  be  allowed  by  the  receiver  will  often 
be  a  matter  of  doubt,  in  respect  of  which  different  advice 
might  be  given  by  competent  lawyers.  When,  therefore,  the 
receiver  finds  himself  in  substantial  doubt,  he  should  seek 
the  instructions  of  the  court.'  The  court  superintending  the 
administration  has  the  power  to  order  the  receiver  to  allow  a 
set-off  in  a  proper  case,  upon  a  summary  application.  This  was 
done  where  the  policy-holder,  who  had  sustained  a  loss,  was 
indebted  to  the  company,  by  bond  and  mortgage,  for  a  loan.^ 

§  7252.  Right  of  Set-o£e  under  Statutes  of  Kew  York.  — It 

has  been  held  in  New  York  that  a  receiver  of  an  insolvent  corpora- 
tion, whether  appointed  under  the  statute  relating  to  insurance  com- 
panies,' or  under  the  provisions  of  the  Kevised  Statutes  relating  to 
proceedings  against  corporations  in  equity,  is  bound,  in  the  admin- 
istration of  the  estate,  to  allow  a  liquidated  debt,  due  to  the  corpora- 
tion, to  be  set  off  against  an  unliquidated  debt  due  from  the  corporation 
to  the  same  person,  in  the  same  manner  as  trustees  of  insolvent 
debtors  are  bound  to  offset  cross-demands  arising  from  mutual 
credits,  as  well  as  from  mutual  debts.  In  such  cases,  the  right  of 
set-off  is  not  confined  to  liquidated  debts,  or  to  such  as  might  have 
been  offset  in  a  suit  at  law  between  the  original  parties,  but  it  ex- 
tends to  all  mutual  credits,  arising  ez  contractu,  between  the  original 
parties.'  In  this  case.  Chancellor  Walworth  proceeded  upon  the 
ground  that  a  party  may  have  a  greater  equitable  right  nf  set-off  iha,n 
that  which  is  accorded  to  him  at  law  by  the  statute  relating  to  this 
subject.  But  he  said  that  "to  entitle  a  party  to  such  equitable 
relief,  in  a  case  not  provided  for  by  the  statute,  he  must  either  have 
an  equity  arising  out  of  the  contracts  or  dealings  between  the  par- 
ties, from  their  connection  with  each  other,  or  his  natural  equity  to 
have  one  unconnected  claim  compensate  or  discharge  another  must 
be  superior  to  any  equitable  claim  which  can  be  urged  in  favor  of 
those  for  whose  benefit  his  claim  to  an  equitable  ofifset  is  resisted. 
The  natural  equity  to  have  mutual  but  unconnected  demands  [set 
ofif],  between  two  parties  who  have  been  dealing  with  each  other, 
is,  as  a  general  rule,  superior  to  the  claim  of  any  other  creditor  who 
has  not  dealt  with  the  insolvent  upon  the  faith  of  the  specific  fund 

■  '  Be  Van  Allen,  37  Barb.  (N.  Y.)  225.  »  New  York  Stat.  Jan.  18,  1836. 

»  Holbrook  v.    Receivers,  6  Paige  *  Holbrook  v.  Eeceivers,  6  Paige 

(N.Y.),  220.  (N.  Y.),  220. 
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against  which  the  right  of  set-off  is  claimed."^  Still  later,  in  the 
same  State,  a  departure  was  taken  from  this  decision,  so  far  as  to 
lay  down  the  doctrine  that  a  set-off  will  be  allowed  against  the  re- 
ceiver of  an  insolvent  insurance  company,  as  its  representative, 
where  it  would  be  allowed  against  the  principal,  b/it  holding,  nev- 
ertheless, that  the  principal  is  the  body  of  creditors,  and  not  the 
company;  that  the  question  of  set-off  is  to  be  tested  by  the  con- 
sideration whether  there  could  be  a  set-off  if  the  action  stood  in 
the  name  of  the  creditors  as  plaintiffs,  against  the  particular  de- 
fendant; so  that  where  he  has  no  claim  against  the  creditors  in 
respect  of  which  he  could  demand  a  set-off,  he  cannot  demand  it 
against  the  receivers.'  At  the  same  time,  it  is  conceded  that  the 
party  demanding  the  right  of  set-off  is  entitled  to  its  allowance  in 
respect  of  any  demand  which  he  had  against  the  corporation  at  the 
time  of  its  dissolution.' 


'  Holbrook  v.  Eeceivers,  6  Paige 
^N.  Y.),  231.  The  value  of  this  de- 
cision as  an  authority  is  extremely 
doubtful.  A  policy-holder  who  had 
sustained  a  loss,  had,  prior  to  the 
loss,  borrowed  from  the  company 
$4,000,  for  which  he  had  given  his 
bond  secured  by  a  mortgage ;  he  had 
also  borrowed  another  $4,000,  for 
which  he  had  given  the  joint  bond  of 
himself  and  another  person,  also  se- 
cured by  a  mortgage.  After  the  loss, 
the  receiver  refused  to  allow  him  to 
have  what  the  company  owed  him 
for  the  loss,  applied  in  liquidation  of 
these  two  debts  owing  by  him  to  the 
company.  Vice- Chancellor  McOoun 
sustained  the  receiver,  and  refused  to 
order  the  set-oft,  on  the  ground  that 
the  loss  was  an  unliquidated  demand, 
and  not  within  the  statute  relating  to 
set-offs,  and  that  he  could  go  no 
further  in  allowing  a  set-off  than  a 
court  of  law  could  go.  But,  in  so  far 
as  he  so  held,  his  decision  was  re- 
versed by  Chancellor  Walworth  on 
appeal,  who  directed  that  the  set-off 
be  allowed  in  respect  of  the  $4,000 
due  by  the  single  bond  and  mortgage 


of  the  policy-holder,  but  that  it  should 
not  be  allowed  in  respect  of  the  $4,000 
due  by  the  joint  bond  of  the  policy- 
holder and  another,  on  the  ground 
that,  in  respect  of  the  latter  indebt- 
edness, there  was  a  want  of  mutual- 
ity. The  infirmity  of  the  decision 
consists  in  the  fact  that  it  does  not 
appear  that  the  debts  secured  by  the 
bond  and  mortgage  were  past  dtte,  at 
the  time  when  the  loss  occurred  and 
prior  to  the  appointment  of  the  re- 
ceiver. But,  even  if  they  had  been 
so  due,  it  would  not  have  made  a 
case  within  the  governing  principle 
already  stated  {ante,  §  7251),  unless 
the  claim  for  the  loss  had  also  been 
adjusted  prior  to  the  appointment  of 
the  receiver;  for  that  principle  is, 
that  the  receiver  cannot  allow  a  set- 
off unless  the  circumstances  were 
such  that  it  was  demandable,  as  be- 
tween the  parties  to  the  contract, 
prior  to  the  time  when  he  took  pos- 
session. 

2  Osgood  V.  Ogden,  4  Keyes  (N.  Y.), 
70. 

'  Ibid,;  following  McLaren  v.  Pen- 
nington, 1  Paige  (N.  Y.),  102. 
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§  7253.  Defenses  to  Such  Actions.  —  It  has  been  held  that 
if,  at  the  time  of  the  making  of  the  contract  of  insurance, 
the  agent  of  the  company,  with  the  authority  of  the  directors, 
represented  that  the  company  was  entirely  solvent  and  able 
to  pay  all  losses,  and  that  it  was  then  worth  a  considerable 
amount,  and  the  insured  relied  upon  those  representations, 
and  was  thereby  induced  to  enter  into  a  contract  of  insurance 
and  to  execute  a  premium  note,  and  such  representations 
were  false,  —  these  facts  will  constitute  a  good  defense  to  an 
action  by  the  receiver  on  the  premium  note.^  He  may  de- 
fend by  setting  up  the  fraudulent  representations  of  the  agent 
appointed  by  the  company  to  procure  insurances  and  premium 
notes;  but  he  must  aver,  in  his  answer,  that  he  has  done  all 
in  his  power  to  restore  to  the  insurance  company  what  he 
has  received  from  it  under  the  contract:  the  principle  being, 
that  a  party  cannot  rescind  a  contract  which  has  been  im- 
posed upon  him  through  the  fraud  of  another,  without  restor- 
ing the  benefits  which  he  has  received  under  it.  It  is  not  a 
good  defense  to  such  an  action  that  the  claims  for  losses  for 
which  the  assessment  was  made  stood  upon  such  a  footing 
that  the  receiver  might  have  resisted  a  recovery  thereon  upon 
strictly  legal  or  technical  grounds.  If  those  claims  are  meri- 
torious, in  an  equitable,  —  that  is  to  say,  in  a  moral,  —  sense, 
the  receiver  is  not  bound  to  insiist  upon  technical  defenses 
against  them;  although  we  have  had  occasion  to  note  a  view 
that  he  cannot  waive  preliminary  proofs  of  loss,'  but  that  such 
proofs  are  made  a  part  of  the  essence  of  the  contract  by  the 
terms  of  the  contract  itself.  But  the  receiver  Tnay  waive  de- 
fenses against  claims,  which  defenses  are  not  meritorious  but 
technical  merely,  just  as  the  company  might  have  done  if  in 
possession  of  its  franchises;  and  his  waiver  will  be  binding 
upon  the  makers  of  the  premium  notes.* 

§  7254.  Priorities  in  Distribution.  —  The  officers  of  insol- 
vent insurance  companies  are  not  entitled  to  have  their  salaries 

'  Bolani  V.  Whitman,  33  Ind.  64;  '  Devendort  ?;.  Beardsley,  supra. 

Devendorf    v.    Beardsley,  23   Barb.  ^  Ante,  §  7225. 

(N.  Y.)  656.  *  Sands  v.  Hill,  42  Barb.  OS.  Y.)  651. 
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paid  in  full,  in  preference  to  other  creditors.  In  respect  of 
unpaid  arrearages  of  their  salaries  which  existed  when  the 
company  went  into  the  hands  of  the  receiver,  they  stand 
merely  on  the  footing  of  general  creditors,  and  must  take  their 
pro  rata  dividends  with  the,  others.^  This  follows  from  the 
doctrine  that  the  officers  of  an  insolvent  corporation,  as,  for 
instance,  the  cashier  of  an  insolvent  bank,  —  have  no  lien  upon 
the  funds  of  the  corporation  for  the  payment  of  any  arrears  of 
their  salaries.^  Where  the  receiver  of  an  insurance  company 
prosecutes  an  action  to  recover  money  which  he  claims  to  be- 
long to  the  fund  of  which  he  is  receiver,  and  fails  to  recover, 
the  defendant  is,  of  course,  entitled  to  his  costs.  The  defend- 
ant is  not  bound  to  await  the  administration  of  the  fund  and 
to  share  as  a  general  creditor,  pro  rata  with  the  other  credit- 
ors, in  respect  of  his  demand  for  costs,  but  is  entitled  to  an 
immediate  order  for  their  payment  out  of  any  funds  in  the 
hands  of  the  receiver.  This  necessarily  follows  from  the 
principle  that  the  costs  of  the  administration  are  a  preferred 
demand.'  If  the  receiver  makes  and  pays  unreasonable  or 
improper  costs,  that  will  be  a  matter  of  exception  on  the 
part  of  creditors  when  his  accounts  are  passed  upon.* 

§  7355.  Receiver  may  Exercise  an  Option  Possessed  by 
the  Company.  —  If  the  company,  under  a  contract,  possessed 
an  option,  which  it  may  exercise  within  a  time  stated,  upon 
giving  notice  in  writing,  and,  before  the  time  has  expired, 
it  passes  into  the  hands  of  a  receiver,  it  is  competent  for  the 
receiver  to  exercise  the  option  and  give  the  notice.  It  was  so 
held  where  certain  securities  were  deposited  as  collateral  by  a 
corporation,  taking  the  following  receipt:  "Received  of  Alex- 
ander  Frear,  secretary  and  treasurer,  the  following  claims, 

1  Ee  Oroton  Ins.  Co.,  3  Barb.  Oh.  policy-holders,  and  where  a  receiver 

(N.  Y.)642.  was  appointed  a  few  days  thereafter 

*  Bruyn  ».  Beceiver,  1  Paige  (N.  and  before  the  loss  was  paid, — seeEe 

Y.),  584.    For  a  case   adjusting  the  Security    Life    Ins.    Co.,    11     Hun 

conflicting  rights  of  policy-holders  in  (N.  Y.),  96. 

a  life  insurance  company  where  the  *  Columbian  Ins.  Co.  v.  Stevens, 

company  was  insolvent  at  the  time  of  37  N.  Y.  536. 

the  notice  of  the  death  of  one  of  the  *  Ibid, 
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notes,  and  bonds,  as  collaterals  on  the  indebtedness  of  the 
New  York  Iron  Company  to  us,  viz.:  [Specifying  them.J 
The  above  securities  are  given  upon  the  following  conditions: 
We  agreeing  to  release  the  New  York  Company  from  all  lia- 
bilities to  us,  either  as  indorsers  or  principals,  provided  the 
secretary  of  the  said  company  wishes  us  to  do  so,  and  giving 
as  notice  to  that  effect  in  writing."  It  was  held  that  this  did 
not  constitute  the  secretary,  in  any  way,  an  arbitrator,  but  the 
option  was  the  option  of  the  company,  which  could  be  legally 
made  either  by  itself  or  by  anyone  acting  as  its  representa- 
tive,-and  consequently  that  it  could  be  made  by  the  receiver 
of  its  assets  after  its  insolvency.* 

§  7266.  Distribution  not  Made  to  Creditors  of  Creditors. 

For  reasons  already  stated,^  after  a  receiver  of  an  insolvent 
insurance  company  has  been  appointed  under  a  statute,  and 
the  company  has  been  enjoined  from  the  further  prosecution 
of  its  business,  its  funds  in  the  hands  of  the  receiver  are  not 
subject  to  garnishment  by  creditors  of  its  creditors,  called 
"  trustee  process  "  in  Massachusetts.^  Such  process  will  not 
run  against  the  corporation,  because  it  has  been  enjoined 
from  paying  its  debts;  nor  against  the  receiver,  because  the 
property  which  he  holds  has  been  intrusted  to  and  deposited 
with  him,  not  by  the  acts  of  the  public,  but  by  authority  of 
law;  and  the  law  allows  no  person,  so  holding  funds,  to  be 
charged  by  such  process,  except  executors,  administrators,  and 
assignees  under  the  insolvent  acts.*  It  was  suggested  that,  if 
the  creditor  of  the  greditor  could,  by  any  form  of  remedy,  have 
the  property  of  the  corporation  applied  to  the  payment  of  the 
debt  due  him  from  one  of  its  creditors,  it  could  only  be  by 
petition  in  equity  in  the  case  in  which  the  receivers  were  ap- 
pointed.*    On  this   suggestion,  such   a   petition   was   subse- 

•  Phoenix  Iron  Co.  v.  New  York  *  Gray,  0.  J.,  in  Columbian  Book 
Wrought  Iron  Railroad  Chair  Co.,  27  Co.  v.  De  Golyer,  supra;  citing  Colby 
N.  J.  L.  484.                                                r.  Coates,  6  Cush.  (Mass.)  558;  Thay- 

"  Ante,  §  6933.  er  v.  Tyler,  5  Allen  (Mass.),  94. 

•  Columbian  Book  Co.  v.  De  Gol-  °  Columbian  Book  Co.  v.  De  Gol- 
yer, 115  Mass.  67.                                     yer,  supra. 
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queatly  preseuted  and  denied.  The  court  reasoned  that  the 
property  of  the  corporation  is  intrusted  to  the  receiver,  by 
the  authority  of  the  law,  for  the  purpose  of  distribution  among 
the  creditors  of  the  corporation,  and  not  among  tlie  creditors 
of  those  creditors;  and  that,  for  the  court  to  undertake  to  de- 
termine, as  incidental  to  the  administration  of  the  estate  of 
the  corporation,  the  validity  and  equity  of  the  claims  of  every 
creditor  of  a  creditor  of  the  corporation,  would  unreasonably 
embarrass  and  delay  the  distribution  of  the  estate,  and  the 
settlement  of  the  accounts  of  the  receivers.^  It  is  believed 
that  these  objections  are  not  sufficient  to  warrant  the  estab- 
lishment of  a  rule  of  exclusion  which  practically  cuts  off  all 
remedy  of  the  creditor  of  the  creditor;  and  there  are  certainly 
many  cases  in  which  they  would  have  no  application  at  all. 


•  Com.  V.  Hide  &  Leather  Ins.  Co., 
119  Mass.  155.  In  a  case  involving 
the  question  of  priorities  in  the  dis- 
tribution of  the  assets  of  an  insolvent 
life  insurance  company  in  the  hands 
of  a  receiver,  a,  number  of  claims 
were  set  up  for  preferences  which 
were  severally  disallowed,  and  the 
court  held  that  the  holders  of  claims 
for  death  losses,  and  the  assignees  of 
such  claims  who  stood  on  the  same 
footing  as  the  original  holders,  were 
entitled  to  be  paid  first,  and  that  the 
balance  remaining  in  the  hands  of 
the  receiver  was  to  be  divided  pro 
rata  among  all  the  other  creditors. 
One  who  had  subscribed  for  stock  on 
the  formation  of  the  company  and  had 
paid  his  subscription,  who  never  had 
received  any  stock,  but  had  allowed 
his  money  to  remain  for  several  years 
in  the  hands  of  the  company,  became 
thereby  a  general  creditor  of  the  com- 


pany, and  was  not  entitled  to  any 
preference.  Those  who  advanced 
money  to  pay  for  losses  incurred  on 
particular  policies,  and  who  appeared 
on  the  books  of  the  company  as  cred- 
ited with  so  much  money  to  be  applied 
toward  the  payment  of  losses  incurred 
on  the  particular  policies,  did  not,  for 
that  reason,  stand  on  a  footing  differ- 
ent from  that  of  general  creditors,  and 
were  hence  not  to  be  preferred.  Judg- 
ment creditors  were  not  to  be  pre- 
ferred over  general  creditors,  for  the 
reason  that  they  had  acquired  no  lien 
upon  the  assets  of  the  company  in  the 
hands  of  the  receiver  by  the  recovery 
of  their  judgments.  But  it  was  not 
held  that,  if  the  lien  of  a  judgment 
had  attached  to  such  assets  before  it 
went  into  the  hands  of  a  receiver,  the 
judgment  would  not  be  preferred. 
Kitchen  v.  Conklin,  51  How.  Pr. 
(N.  Y.)  808. 
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§  7262.  Power  of  Courts  to  Appoint  Kecelvers  of  Na- 
tional Banks.  —  The  act  of  Congress  known  as  the  National 
Banking  Act  provides  for  the  winding  up  of  national  banks 
under  the  direction  of  the  Comptroller  of  the  Currency,  who 
appoints  a  receiver  for  that  purpose.^  The  view  has  been 
frequently  taken  by  the  courts  that  these  provisions  are  not 
exclusive,  and  were  not  intended  to  put  it  out  of  the  power  of 
the  courts  to  appoint  receivers  upon  a  judgment  creditor's 
bill/  or  even  upon  a  bill  filed  by  a  stockholder;'  and  this 
jurisdiction  has  been  exercised  by  State  courts.*     A  creditor's 


»  Rev.  Stat.  U.  S.,  §  5226,  et  seg. 

I  Wright   V.  Merchants'  Bank,   1 
Flipp.  (U.  S.)  568 ;  s.G.l  Nat.  Bank 
Cas.  321;    Irons    v.    Manufacturers' 
Nat.  Bank,  6  Bias.  (U.  S.)  301;  s.  c. 
1  Nat.  Bank  Cas.  303, 


»  Elwood  V.  First  Nat.  Bank,  41 
Kan.  475;  «.  c.  21  Pac.  Rep.  673; 
Merchants'  &c.  Bank  v.  Trustees,  63 
Ga.  549. 

*  Elwood  V.  First  Nat.  Bank,  supra. 
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bill  will  lie,  in  the  Circuit  Court  of  the  United  States,  for  the 
appointment  •  of  a  receiver  for  such  a  bank.'  It  has  been 
held  that,  until  a  Federal  court  acts,  neither  law  nor  comity 
requires  a  State  court  to  suspend  its  equitable  jurisdiction  to 
reach  the  assets  of  such  a  bank  and  to  enforce  its  own  final 
process  against  the  same.  The  pendency  of  a  bill  brought 
by  a  stockholder  in  a  Federal  court  to  which  the  judgment 
creditor  has  not  been  made  a  party,  will  not  therefore  oust 
the  State  court  of  its  power  to  appoint  a  receiver,  nor  make 
the  exercise  of  such  power  a  violation  of  comity.* 

§  7263.  Cases    in  Which  Courts    will   Appoint  Receivers. 

Coming  now  to  cases  in  which  the  courts  will  appoint  a  re- 
ceiver of  a  national  bank,  we  find  that  it  was  held  proper  to 
appoint  a  receiver,  under  a  bill  in  equity  by  a  judgment 
creditor,  which  alleged  that  his  judgment  was  for  moneys 
deposited  with  the  bank;  that  the  bank  had  gone  into  volun- 
tary liquidation;  that  it  had  withdrawn  its  bonds  which  had 
been  deposited  with  the  Treasurer  of  the  United  States;  that 
its  officers  had  fraudulently  applied  the  funds  of  the  bank  to 
the  payment  of  persons  other  than  the  complainant;  and 
that  there  was  no  property  of  the  bank  subject  to  seizure  on 
execution.*  In  another  such  case  the  bill  set  forth,  in  sub- 
stance, that  the  complainant  had  recently  obtained  a  judg- 
ment for  $10,000  against  the  defendant,  a  national  bank,  in  a 
State  court;  that  the  complainant  was  unable  to  obtain  pay- 
ment of  the  same;  that  the  bank  had  closed  its  doors,  discon- 
tinued its  business,  and  was  insolvent;  that,  in  contemplation 
of  insolvency,  it  had  transferred  all  its  assets  to  one  creditor, 
a  correspondent  bank  in  the  city  of  New  York,  which  was 
also  a  large  stockholder  in  the  defendant  national  bank;  that 

*  Wright  V.  Merchants'  Nat.  Bank,  had  no  jurisdiction  to  wind  up  an  in- 

1  Flipp.  {U.  S.)  568;  3  Cent.  L.  J.  solvent  national  bank.      Re    Manu- 

351;  1  Nat.  Bank  Cas.  321.  facturers'  Nat.  Bank,  5  Bias.  (U.  S.) 

»  Merchants'  &c.    Nat.  Bank   v.  499 ;  s.  c.  1  Nat.  Bank  Gas.  192. 
Trustees,  63  Ga.  549;   ».  c.  2   Nat.  '  Irons    v.    Manufacturers'    Nat. 

Bank  Cas.  220.    The  United  States  Bank,  6  Biss.  (U.  S.)  301  j  «.  e.  1  Nat. 

District  Court,  as  a  court  of  bank-  Bank  Gas.  203. 
ruptcy,  under  the  late  bankruptcy  act, 
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this  preferred  creditor  was  appropriating  all  the  assets  to  the 
satisfaction  of  its  own  debt;  and  that  nothing  would  be  left 
for  the  plaintiff,  and  that  nothing  could  then  be  collected  by 
legal  process.  It  was  held  that  this  bill  exhibited  a  proper 
case  for  the  appointment  of  a  receiver,  subject  possibly  to  the 
appointment  being  superseded  by  the  action  of  the  Comp- 
troller of  the  Currency.^  Where  a  judgment  had  been  ren- 
dered in  a  State  court  against  a  national  bank,  and  an  execution 
had  been  returned  nulla  bona  within  the  county  where  the 
bank  was  located,  and  the  bank  had  ceased  to  discharge  its 
functions  as  a  fiscal  agent  of  the  United  States,  and  was  dis- 
posing of  its  assets  among  its  stockholders,  it  was  held  that  a 
State  court  would,  on  a  bill  filed  by  the  judgment  creditor, 
grant  the  usual  injunction  and  appoint  a  receiver.* 

§  7264.  Appointment  of  Kecelver  by  Comptroller  of  the 
Currency  under  Kevised  Statutes  of  the  United  States.  —  Un- 
til the  act  of  1876,  quoted  in  the  next  section,  this  subject  was 
governed  by  the  following  sections  of  the  Revised  Statutes  of 
the  United  States:  "  Whenever  any  national  banking  associa- 
tion fails  to  redeem,  in  the  lawful  money  of  the  United  States, 
any  of  its  circulating  notes,  upon  demand  of  payment  duly 
made  during  the  usual  hours  of  business,  at  the  office  of  such 
association,  or  at  its  designated  place  of  redemption,  the  holder 
may  cause  the  same  to  be  protested,  in  one  package,  by  a 
notary  public,  unless  the  president  or  cashier  of  the  associa- 
tion whose  notes  are  presented  for  payment,  or  the  president 
or  cashier  of  the  association  at  the  place  at  which  they  are 
redeemable,  offers  to  waive  demand  and  notice  of  the  protest, 
and,  in  pursuance  of  such  offer,  makes,  signs,  and  delivers  to 
the  party  making  such  demand,  an  admission  in  writing, 
stating  the  time  of  the  demand,  the  amount  demanded,  and 
the  fact  of  the  non-payment  thereof.  The  notary  public,  on 
making  such  protest,  or  upon  receiving  such  admission,  shall 
forthwith  forward  such  admission  or  notice  of  protest  to  the 

'Wright  ®.  Nat.  Bank,    1   Flip.  "  Merchants' &c.  Bank  r.  Trustees, 

(U.  S.)  583;  s.  c.  3  Cent.  L.  J.  351;  63  Ga.  549;  s.  c.  2  Nat.  Bank  Cas. 
1  Nat.  Bank  Cas.  321,  220. 
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Comptroller  of  the  Currency,  retaining  a  copy  thereof.  If, 
however,  satisfactory  proof  is  produced  to  the  notary  public 
that  the  payment  of  the  notes  demanded  is  restrained  by 
order  of  any  court  of  competent  jurisdiction,  he  shall  not  pro- 
test the  same.  When  the  holder  of  any  notes  causes  more 
than  one  note  or  package  to  be  protested  on  the  same  day,  he 
shall  not  receive  pay  for  more  than  one  protest."^  "  On  receiv- 
ing notice  that  any  national  banking  association  has  failed  to 
redeem  any  of  its  circulating  notes,  as  specified  in  the  pre- 
ceding section,  the  Comptroller  of  the  Currency,  with  the  con- 
currence of  the  Secretary  of  the  Treasury,  may  appoint  a 
special  agent,  of  whose  appointment  immediate  notice  shall 
be  given  to  such  association,  who  shall  immediately  proceed 
to  ascertain  whether  it  has  refused  to  pay  its  circulating  notes 
in  the  lawful  money  of  the  United  States,  when  demanded, 
and  shall  report  to  the  Comptroller  the  fact  so  ascertained. 
If,  from  such  protest,  and  the  report  so  made,  the  Comptroller 
is  satisfied  that  such  association  has  refused  to  pay  its  circu- 
lating notes,  and  is  in  default,  he  shall,  within  thirty  days  after 
be  has  received  notice  of  such  failure,  declare  the  bonds  depos- 
ited by  such  association  forfeited  to  the  United  States,  and 
they  shall  thereupon  be  so  forfeited."^  "After  a  default  on 
the  part  of  an  association  to  pay  any  of  its  circulating  notes 
has  been  ascertained  by  the  Comptroller,  and  notice  [of  for- 
feiture of  the  bonds]  [thereof]  has  been  given  by  him  to  the 
association,  it  shall  not  be  lawful  for  the  association  suffering 
the  same,  to  pay  out  any  of  its  notes,  discount  any  notes  or 
bills,  or  otherwise  prosecute  the  business  of  banking,  except  to 
receive  and  safely  keep  money  belonging  to  it,  and  to  deliver 
special  deposits."'  "On  becoming  satisfied,  as  specified  in 
sections  5226  and  5227,  that  any  association  has  refused  to 

1  Act  Cong.  June  3,  1864,  ch.  106,  Cong.  Feb.  18,  1875,  ch.  80;  18  IT.  S. 

§  46;   13  U.  S.  Stat,  at  Large,  113;  Stat,  at    Large,  p.  320;    Eev.    Stat. 

Hev.  Stat.  U.  S.,  §  5226.  U.  S.,  §  5228.    The  phrase  in  this  sec- 

'  Act.  Cong.  June  3,  1864,  ch.  106,  tion,  "duViver  specialdepo-its,"  implies 

§  47;  13  U.  S.  Stat,  at  Large,  p.  114;  the  power  to  receive  such  deposits. 

Eev.  Stat.  U.  S.,  §  5227.  National  Bank  v.  Graham,  100  TJ.  S. 

»  Act  Cong.  June  3,  1864,  §  46 ;  13  699 ;  s.  c.  2  Nat.  Bank  Cas.  64;  afiBrm- 

U.  S.  Stat,  at  Large,  p.  113;  Act  ing  s.  c.  Thomp.  Nat.  Bank  Cas.  775. 
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pay  its  circulating  notes  as  therein  mentioned,  and  is  in  de- 
fault, the  Comptroller  of  the  Currency  may  forthwith  appoint 
a  receiver,  and  require  of  him  such  bond  and  security  as  he 
deems  proper.  Such  receiver,  under  the  direction  of  the 
Comptroller,  shall  take  possession  of  the  books,  records,  and 
assets,  of  every  description,  of  such  association,  collect  all 
debts,  dues,  and  claims  belonging  to  it,  and,  upon  the  order 
of  a  court  of  record  of  competent  jurisdiction,  may  sell  or 
compound  all  bad  or  doubtful  debts,  and,  on  a  like  order,  may 
sell  all  the  real  and  personal  property  of  such  association,  on 
such  terms  as  the  court  shall  direct;  and  may,  if  necessary  to 
pay  the  debts  of  such  association,  enforce  the  individual  lia- 
bility of  the  stockholders.  Such  receiver  shall  pay  over  all 
money  so  made  to  the  Treasurer  of  the  United  States,  subject 
to  the  order  of  the  Comptroller,  and  also  make  report  to  the 
Comptroller  of  all  his  acts  and  proceedings."  * 

§  7265.  Circumstances  under  Whicli  Comptroller  may  Ap- 
point Receiver  under  Act  of  1876. — This  is  now  determined 
by  the  first  section  of  the  act  of  Congress  of  June  30,  1876, 
which  is  as  follows:  "That  whenever  any  national  banking 
association  shall  be  dissolved,  and  its  rights,  privileges,  and 
franchises  declared  forfeited,  as  prescribed  in  section  5239  of 
the  Ee  vised  Statutes  of  the  United  States ;  or  whenever  any  cred- 
itor of  any  national  banking  association  shall  have  obtained  a 
judgment  against  it  in  any  court  of  record,  and  made  applica- 
tion, accompanied  by  a  certificate  from  the  clerk  of  the  court, 
stating  that  such  judgment  has  been  rendered  and  has  remained 
unpaid  for  the  space  of  thirty  days;  or  whenever  the  Comptrol- 
ler shall  become  satisfied  of  the  insolvency  of  a  national  bank- 
ing association;  —  he  may,  after  due  examination  of  its  affairs, 
in  either  case,  appoint  a  receiver,  who  shall  proceed  to  close 
up  such  association,  and  enforce  the  personal  liability  of  the 
shareholders,  as  provided  in  section  5234  of  said  statutes."  ^ 

1  Act  Cong.  June  3,  1864,  ch.  106,  «  Act  Cong.  June  30,  1876,  §  1 ;  19 

§  50;  Act  Cong.  June   30,   1876,   ch.  TJ.  S.  Stat,  at  Large,  63;  1  Supp.  to 

156,  §§  1,  3;  19  U.  S.  Stat,  at  Large,  Kev.  Stat.  U.  S.  (2d  ed.),  p.  107. 
p.  63;  Eev.  Stat.  U.  S.,  i  5234. 
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§  7266.  Action  of  Comptroller  in  Appointing  Keceiver 
ConclusiTe  upon  Debtors.  —  The  debtors  of  a  national  bank, 
when  sued  by  its  receiver,  appointed  by  the  Comptroller  of  the 
Currency,  cannot  require  the  receiver  to  allege  and  prove  the 
propriety  of  his  appointment.  "  It  is  sufiBcient,  for  the  pur- 
poses of  such  a  suit,  that  he  has  been  appointed  and  is  receiver 
in  fact.  As  to  debtors,  the  action  of  the  Comptroller  in  making 
the  appointment  is  conclusive,  until  set  aside  on  the  applica- 
tion of  the  bank.  The  bank  may  move  in  that  behalf,  but  the 
debtor  cannot.  Section  50^  makes  express  provision  for  aeon- 
test  by  the  bank."^  Another  statute  authorizes  the  Deputy 
Comptroller  of  the  Currency  to  act  in  the  place  of  the  Comp- 
troller in  certain  contingencies  stated;  and  therefore,  it  seems 
that  where  a  deputy  has  acted  in  making  an  appointment,  or 
in  ordering  an  assessment  against  shareholders,  his  action  is 
equally  conclusive  with  that  of  the  Comptroller.' 

§  7267.  Evidence  of  his  Appointment.  —  In  any  action  by 
the  receiver,  where  the  validity  of  his  appointment  is  chal- 
lenged, the  certificate  of  his  appointment  made  by  the  Comp- 
troller of  the  Currency  is  legal  evidence  of  the  fact  that  he 
was  duly  appointed.  The  receiver  is  not  required  to  prove 
the  facts  upon  which  the  Comptroller  based  his  action; 
because  the  statute,*  in  requiring  the  Comptroller  to  make 
the  appointment  on  "  becoming  satisfied,"  etc.,  of  the  facts 
upon  which  the  preceding  sections  authorize  him  to  make 
the  appointment,  was  drawn  with  the  evident  purpose  of 
excluding  the  idea  that  he  was  required  to  be  satisfied  by 
legal  evidence." 

>  Eev.  Stat.  V.  S.,  5  5237,  »  Piatt  v.  Beebe,  57  N.  Y.  339 ;  g.  c. 

»  Cadle  V.  Baker,  20  Wall.  (U.  S.)  1  Nat.  Bank  Oas.  725 ;  Piatt  v.  Craw- 

650;  s.  c.  1  Nat. Bank  Oas.108;  Piatt  ford,  8  Abb.  Pr.  (n.  s.)  (N.  Y.)  297. 

V.  Beebe,  57  N.Y.  839;  «.  c.  1  Nat.  That  the  Comptroller's  certificate  is 

Bank    Cas.  725 ;   alfirming  Piatt  v.  evidence  of  the  due  organization  of  a 

Crawford,  8  Abb.  Pr.  (n.  b.)  (N.  Y.)  national  bank,— see  Thatcher  u.  West 

297;  Young  v.  Wempe,  46  Fed.  Eep.  Eiver  Nat.  Bank,  19  Mich.  196;  s.  c. 

354.  INat.Bank.  Cas.  622;  Tapley  ti.  Mar- 

»  Young w.  Wempe, 46 Fed. Eep. 354.  tin,  116  Mass.  275;  s.c.  1  Nat.  Bank 

♦Rev.  Stat.  U.  S.,  §52:54;  ante,  Cas.  611.  Compare  onfe,  §  219,  et  seg. 
i  7264. 
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§  7268.  Effect  of  Appointment  on  Klghts  of  Action  by 
and  ag-alnst  Bank. —  There  is  nothing  in  the  National  Bank- 
ing Act^  which  goes  to  show  that,  upon  the  appointment  of  a 
receiver  for  any  of  the  reasons  named  therein,  the  corpo- 
ration is  thereby  dissolved.^  On  the  contrary,  it  may  be 
concluded  that  its  corporate  existence  remains  unimpaired, 
although  unable  to  continue  the  exercise  of  its  banking 
powers.  For  example,  it  may  receive  and  keep  all  money 
belonging  to  it,  and  also  re-deliver  special  deposits.  More- 
over, the  fiftieth  section  of  the  act  contains  an  express 
recognition  of  the  right  of  creditors  to  have  their  claims 
adjudicated  by  a  court  of  competent  jurisdiction.  Accord- 
ingly, the  law  is  stated  by  the  Supreme  Court  of  the  United 
States  as  follows:  "  The  association  may  sue  and  be  sued,  com- 
plain and  defend,  in  all  cases  where  it  may  be  necessary  that 
the  corporate  name  of  the  association  shall  be  used  for  that 
purpose  in  closing  its  business  and  winding  up  its  affairs 
under  the  provisions  of  the  act  which  authorized  its  forma- 
tion. Suits  and  proceedings  under  the  act,  in  which  the 
United  States  or  their  officers  or  agents  are  parties,  whether 
commenced  before  or  after  the  appointment  of  a  receiver,  are 
to  be  conducted  by  the  District  Attorney  under  the  direction 
of  the  Solicitor  of  the  Treasury;  and  no  doubt  is  entertained 
that  the  directors,  from  the  time  a  receiver  is  appointed, 
cease  to  have  any  power  in  respect  to  such  matters,  and  that 
the  control  and  supervision  of  the  same  are  vested  in  the 
proper  officers  of  the  United  States." '  So,  a  national  bank 
which  goes  into  voluntary  liquidation  under  the  provisions 
of  the  statute,*  is  not  thereby  dissolved  as  a  corporation,  but 

>  13  TJ.  S,  Stat,  at  Large,  99.  •  Bank  of   Bethel  ti.  Pahquioque 

>  National  &c.  Bank  v.  First  Nat.  Bank,  14  Wall.  (U.  S.)  383,  386,  400, 
Bank,  36  Conn.  325;  s.  c.  4  Am.  Kep.  per  Clifford,  J.  That  an  action  may 
80;  14  Wall.  (U.  S.)  383;  Kennedy  ?;.  be  maintained  against  a  national 
Gibson,  8  Wall.  (U.  S.)  498;  Green  ii.  bank  after  the  appointment  of  a  re- 
Walkill  Nat.  Bank,  7  Hun  (N.  Y.),  63 ;  ceiver  of  its  assets  by  the  Comptroller 
Turner  v.  First  Nat.  Bank,  26  Iowa,  of  the  Currency, — see  Green  v.  Wal- 
562;  National  Bank  «.  Insurance  Co.,  kill  Nat.  Bank,  7  Hun  (N.  Y.),  63; 
104  U.  S.  54.  s.  c.  1  Nat.  Bank  Cas.  786. 

*  Rev.  Stat.  TJ.  S.,  §  5220. 
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may  sue  and  be  sued  by  its  corporate  name,  for  the  purpose 
of  winding  up  its  business.* 

§  7269.  Effect  of  Judgments  against  National  Banks  in 
the  Hands  of  Receivers.  —  If  judgment  is  rendered  against  a 
national  bank  in  the  hands  of  a  receiver,  execution  cannot 
issue  upon  the  judgment;  but,  under  the  operation  of  the 
statute,^  it  is  to  be  paid  by  the  Comptroller  from  the  assets  in 
his  hands,  ratably  with  other  claims.'  For  this  purpose  the 
judgment  should  be  certified  by  the  receiver  to  the  Comp- 
troller.* Where  a  judgment  is  rendered  against  a  receiver  of 
a  national  bank  in  a  Circuit  Court  of  the  United  States,  upon 
a  demand  against  the  bank,  "  it  requires  neither  argument 
nor  authorities  to  show"  that  it  is  competent  for  the  court  to 
make  an  order  upon  the  Comptroller  of  the  Currency  to  pro- 
vide for  its  payment.* 

§  7270.  Kigrht  of  Action  of  Keceiver  in  Federal  Courts.  — 

The  appointment  of  a  receiver  of  a  national  bank,  made  by 
the  Comptroller  of  the  Currency  as  provided  by  the  National 
Bank  Act,  is  presumed  to  be  made  with  the  concurrence  or 
approval  of  the  Secretary  of  the  Treasury,  and  is,  therefore, 
in  theory,  made  by  the  head  of  a  department,  within  the 
meaning  of  section  2  of  article  II.  of  the  constitution  of  the 
United  States.  Such  a  receiver  is  therefore  an  agent  or  offi- 
cer of  the  United  States,  and  an  action  brought  by  him  in  his 
representative  capacity  is  an  action  at  common  law,  brought 
by  an  officer  of  the  United  States,  under  the  authority  of  an 

'  National  Bank  v.  Insurance  Co.,  and  that  Frank  F.  Case,  receiver,  do 

104  TJ.  S.  54.  recognize  the  said  Citizens'  Bank  of 

"  Bev.  Stat.  TJ.  S.,  §  5236.  Louisiana  as  creditor ;    .   .    .   .    and 

'  Eastern  Township  Bank  v.  Ver-  that  he  do  pay  the  same,  or  certify 

montNat.Bank,22Fed.  Eep.186,189*  the  same  to  the  Comptroller,  to  be 

4  Ibid.  paid  in  dne  course  of  administration 

"  Case  V.  Bank,  100  U.  S.  446,  456 and  that  the  Citizens'  Bank  of 

The  judgment  ran  as  follows :  "That  Louisiana  do  receive,  before  further 

the  .Citizens'  Bank  of  Louisiana  do  payment  to  creditors,  its  due  propor- 

have  and  recover  of  the  Crescent  City  tion  of  dividends,  pro  rata  with  those 

National  Bank,  Frank  F.  Case,  re-  already  paid  to  the  creditors  of  the 

ceiver,  $4,000  and  interest,  etc. ; .  .  .  .  Orescent  City  National  Bank." 
5778 


KBCEIVEES    OF   NATIONAL   BANKS.       [6  Thomp.  Corp.  §  7270. 

act  of  Congress,  of  which  action  the  Circuit  Court  of  the 
United  States  has  concurrent  jurisdiction  with  the  District 
Court,  without  regard  to  the  amount  sued  for.^  A  receiver  of 
a  national  bank  might,  accordingly,  sue  either  in  the  Cir- 
cuit or  District  Court  of  the  United  States  within  the  dis- 
trict in  which  the  national  bank  was  situated.^  The  law 
stood  in  this  way  until  it  was  restrained  by  an  act  of  Congress 
passed  July  12,  1882,  by  which  it  was  provided  "  that  the 
jurisdiction  for  suits  hereafter  brought  by  or  against  any  asso- 
ciation established  under  any  law  providing  for  national 
banking  associations,  except  suits  between  them  and  the 
United  States,  or  its  officers  and  agents,  shall  be  the  same  as, 
and  not  other  than,  the  jurisdiction  for  suits  by  or  against 
banks  not  organized  under  any  law  of  the  United  States, 
which  do  or  might  do  banking  business  where  such  national 
banking  association  may  be  doing  business  when  such  suits 
may  be  begun;  and  all  laws  and  parts  of  laws  of  the  United 
States  inconsistent  with  this  proviso  be,  and  the  same  are 
hereby,  repealed."*  The  purpose  of  this  statute  was  to  put 
national  banks  in  the  same  situation  as  State  banks,  for  the 
purposes  of  suing  and  being  sued.  Under  its  operation,  a 
court  of  the  United  States  will  ordinarily  have  no  jurisdiction 
of  an  action  between  a  national  bank  and  a  citizen  of  a  State 
within  which  the  national  bank  is  situated.*  A  receiver  of  a 
national  bank,  for  the  general  purposes  of  his  rights  of  ac- 
tion, stands  on  the  footing  of  the  bank  itself;  and  where  juris- 
diction would  attach  in  case  the  bank  were  suing  or  being 


1  Price  V.  Abbott,  17Fed.Eep.506;  »  Frelingliuysen«.Baldwin,12Fed. 

Armstrong  v.  Ettlesohn,  36  Fed.  Eep.  Eep.  395. 

209 ;Frelinghuysen W.Baldwin,  12 Fed.  =  Act  Oong.  July  12,  1882,  proviso 

Eep.  395.    See  also  Piatt  v.  Beach,  2  to   §   4 ;   22   IT.    S.    Stat,    at   Large, 

Ben.(U.  S.)  303;  s.c.l  Nat.  Bank Cas.  ch.   290,  §4;   Supp.    to  Eev.    Stats. 

182 ; Stanton ?;.Wilkeson,8 Ben. (U.S.)  U.  S.  (.2d  ed.),  p.  354,  §  4,  provuo.    See 

357 ; Kennedys. Gibson, 8Wall.  (U.S.)  the  modfled    statute,   infra,  in  this 

498 ;  s.  c.  1  Nat.  Bank  Gas.  17 ;  Bank  section. 

V.  Kennedy,  17  Wall.  (U.  S.)  19 ;  s.c.l  *  Hendee  v.  Connecticut  &c.  E.  Co., 

Nat.  Bank  Cas.  87;  United  States  v.  26  Fed.  Eep.  677;  s.  c.  23  Blatchf. 

Hartwell,  6  Wall.  (U.  S.)  385;  Arm-  (U.  S.)451. 
strong  V.  Trautman,  36  Fed.  Eep.  275. 
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sued,  the  same  jurisdiction  will  attach  in  case  the  receiver  is 
suing  or  being  sued.*  But  where  Federal  jurisdiction  depends 
upon  citizenship,  the  general  rule  is  that  it  is  governed  by 
the  personal  domicile  of  the  receiver,  and  not  by  that  of  the 
corporation  of  whose  assets  he  is  receiver.*  The  act  of  July 
12,  1882,  was  subsequently  re-enacted,  in  a  modified  form,  as 
follows:  "That  all  national  banking  associations  established 
under  the  laws  of  the  United  States  shall,  for  the  purposes  of 
all  actions  by  or  against  them,  real,  personal,  or  mixed,  and 
all  suits  in  equity,  be  deemed  citizens  of  the  States  in  which 
they  are  respectively  located.  And  in  such  cases  the  Circuit 
and  District  Courts  shall  not  have  jurisdiction  other  than 
such  as  they  would  have  in  cases  between  individual  citizens 
of  the  same  State.  The  provisions  of  this  section  shall  not  be 
held  to  affect  the  jurisdiction  of  the  courts  of  the  United 
States  in  cases  commenced  by  the  United  States  or  by  direc- 
tion of  any  officer  thereof,  or  cases  for  winding  up  the  affairs 
of  any  such  bank."  ° 

§  7271.  Statute  ForMddingr  Transfers  after  Insolvency.  — 

The  National  Bank  Act  provides  that  "all  transfers  of  the 

•  Argument  in  Hendee  v.  Connec-  purely    administrative    proceedings, 

ticut  &c.  R.  Co.,  supra.    That  a  re-  taken  or  to  be  taken  by  the  receiver, 

ceiver  of  a  national  bank  represents  ■who  la  an  officer  of  the  United  States, 

the  rights  of  the  bank  for  tlie  purposes  and  who  proceeds  under  the  laws  o£ 

of  bringing  and  defending  actions,—  the  United  States.    By  more  or  less 

see  Bank  V.  Kennedy,  17  "Wall.  (.U.  S.)  specious  reasoning,  it  was  therefore 

19 ;  «.  c.  1  Nat.  Bank  Gas.  87 ;  Bank  of  held  that  the  receiver  of  a  national 

Bethel  v.  Pahquioque  Bank,  14  Wall,  bank,  in  Vermont,  might  maintain 

(U.  S.)  383 ;   «.  c.  1  Nat.  Bank  Oaa.  an  .action  in  the  Circuit  Court  of  the 

77.  United  States  against  a  railroad  com- 

"  Ante,  §  6985.    It  was  held  by  Mr.  pany,  which  was,  for  the  purposes  of 

District  Judge  Wheeler,  in  1886,  that  Federal  jarisdiction,  a  citizen  of  the 

the  effect  of  the  Act  of  1882,  in  con-  State  of  Vermont,  to  restrain  such 

nection  with  the  other   applicatory  company  from  prosecuting  an  action 

statutes,  as  they  then  stood,  was  to  in  Canada  to  determine  the  title  to 

leave  the  State  courts  with  jurisdic-  certain  bonds  which  had  been  pledged 

tion  arising  out  of  the  ability  of  such  to    the    national    bank.    Hendee    v. 

a  receiver  to  sue  and  be  sued,  where  Connecticut  &c.  E.  Co.,  26  Fed.  Rep. 

the  other  party  to  the  action  was  a  677;  s.  c.  23  Blatchf.  (U.  S.)  451. 
citizen  of  the  same  State  with  thena-  '  Act  of  Cong.  Aug.  13,  1888,  §  4> 

tional  bank,  but  without  power  over  25  U.  S.  Stat,  at  Large,  433, 
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notes,  bonds,  bills  of  exchange,  or  other  evidences  of  debt 
owing  to  any  national  banking  association,  or  of  deposits  to 
its  credits;  all  assignments  of  mortgages,  sureties  on  real 
estate,  or  of  judgments  or  decrees  in  its  favor;  all  deposits  of 
money,  bullion  or  other  valuable  thing  for  its  use,  or  for  the 
use  of  any  of  its  shareholders  or  creditors;  and  all  payments 
of  money  to  either,  made  after  the  commission  of  an  act  of 
insolvency,  or  in  contemplation  thereof,  made  with  a  view  to 
prevent  the  application  of  its  assets  in  the  manner  prescribed 
by  this  chapter,  or  with  a  view  to  the  preference  of  one  cred- 
itor to  another,  except  in  payment  of  its  circulating  notes, — 
shall  be  utterly  null  and  void."*  The  "act  of  insolvency," 
mentioned  in  this  section,  is  an  act  which  would  be  an  act  of 
insolvency  on  the  part  of  an  individual  banker, — that  is,  the 
closing  of  the  doors,  refusing  to  pay  depositors  on  demand, 
refusal  to  go  on  in  the  due  course  of  business,  to  transact  its 
business  as  a  bank  and  discharge  its  liabilities  to  its  creditors.^ 
The  return  of  an  execution  nulla  bona  is  sufficient  evidence  of 
such  insolvency.'  The  word  "  insolvency,"  as  here  used,  is 
synonymous  with  the  same  word  in  the  late  bankrupt  act.  It 
means  present  inability  to  pay  in  the  ordinary  course  of  busi- 
ness.* For  the  purposes  of  this  statute,  it  is  only  necessary 
that  insolvency  should  be  in  the  contemplation  of  the  bank 
making  the  transfer:  the  party  receiving  the  transfer  need  not 
know  of  such  insolvency,  or  contemplate  that  the  transfer  is 
made  with  the  view  of  its  happening.^ 


»  Act  Cong.  June  3,  1864,  ch.  108,  »  Wheelock  v.  Kost,  77  111.  296 ;  «.  c. 

§  52;  13  U.  S.  Stat,  at  Large,  p.  115;  1  Nat.  Bank  Cas.  406. 
Kev.  Stat.  U.  S.,  §  5242.  *  Case  v.  Citizens'  Bank,  2  Woods 

'  Irons    V.    Manufacturers'    Nat.  (U.  S.),  23;    g.  c.  1  Nat.  Bank  Cas. 

Bank,  6  Biss.  (U.  S.)  301;  s.  c.  1  Nat.  276;  Roberts  v.  Hill,  24  Fed.  Eep. 

Bank  Cas.  203,  207,  per  Blodgett,  J.  571 ;   citing  and  following  "Wager  v. 

For  a  case  exhibiting  acts  of  insol-  Hall,  16  Wall.  (U.  S.)  584,  599;  Ven- 

vency  by  a  national  bank  which,  re-  nard  v.  McConnell,  11  Allen  (Mass.), 

quired  the  vacation  of  an  attachment  555 ;  Thompson  v.  Thompson,  4  Cush. 

under   another   clause  of   this   sec-  (Mass.)  127. 

tion,  —  see    Market    Nat.    Bank    v,  *  Case  «.  Citizens'  Bank,  2  Woods 

Pacific  Nat.  Bank,  30  Hun  (N.  Y.),  (17.  S.),  23;  s.  c.  1  Nat.  Bank  Gas. 

50 ;  s.  c.  3  Nat.  Bank  Oas.  672.  273. 
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§  7372.  Fraudulent  Preferences  under  This  Statute.  —  To  ' 

render  a  transfer  void  under  this  section,  it  must  have  been 
made  either  with  a  view  to  prevent  the  application  of  the  as- 
sets in  the  manner  prescribed  by  the  National  Bank  Act,  or 
with  the  view  to  the  preference  of  one  creditor  over  another.' 
The  "preference"  mentioned  in  the  statute  is  a  preference 
given  to  an  existing  creditor  for  a  pre-existing  debt,  and  does 
not  refer  to  a  case  where  one  makes  a  lokn  to  a  bank  and  re- 
ceives a  concurrent  transfer  of  property  as  security  therefor. 
When,  therefore,  a  national  bank,  being  embarrassed,  receives 
a  loan  of  money,  or  other  valuable  material  aid,  from  a  person 
who  knows  its  embarrassed  state,  on  condition  that  the  party 
making  the  loan  or  giving >the  aid  shall  be  secured  therefor, 
and  the  security  is  accordingly  given  by  pledging  a  part  of 
the  assets  of  the  bank,  —  this  is  not  giving  him  a  preference 
over  other  creditors,  within  the  meaning  of  this  section.'^  But 
where  such  a  bank,  being  embarrassed,  received  a  loan  of 
money  upon  depositing  with  a  certain  commercial  firm  a  por- 
tion of  its  assets  as  security,  —  it  was  held  that  the  fact  that 
one  of  the  members  of  the  firm  was  president  of  the  bank  did 
not  render  the  transaction  illegal;  and  that  the  bank  could 
not  escape  liability  for  the  loan  upon  the  ground  that  the 
president  had  no  authority  to  effect  it,  where  it  appeared  that 
it  was  effected  with  the  knowledge  of  the  directors,  and  that 
the  money  was  used  by  the  bank.'  It  has  been  reasoned 
that  if  the  officers  of  such  a  bank  pledge  a  note  to  secure  a 
depositor  who  has  been  allowing  the  bank  to  use  his  money, 

^  Casey  v.  Credit  MoHlier,  2  Woods  '  Ibid.  The  court  held  that  a 
(U.  S.),  77;  «.  c.  1  Nat.  Bank  Cas.  national  bank,  which  enters  into  a 
285.  Substantially  to  the  same  effect,  contract  not  authorized  by  its  char- 
see  Armstrong  v.  Chemical  Nat.  Bank,  ter,  cannot  repudiate  the  contract, 
41  Fed.  Eep.  234.  Analogous  cases  and  at  the  same  time  retain  the  fruits 
under  the  late  bankrupt  law  are:  of  it.  IhiA.  See  ante,  §  6016.  For 
Tiffany  v.  Lucas,  15  Wall.  (U.  S.)  special  instances  of  unlawful  transfers 
410 ;  Cook  V.  TuUis,  18  Wall.  (U.  S.)  under  this  section,  see  Tuttle  v.  Fre- 
332;  Clark  v.  Iselin,  21  Wall,  li^ghuysen,  38  N.  J.  Eq.  12;  a.  c.  3 
(U.  S.)  360.  Nat.  Bank  Cas.  576;  National  Secur- 

"  Caseyi).  Credit  Mobilier,  2  Woods  rity  Bank  v.  Butler,  129  D.  S.  223; 

(IT.  S.),  77;  s.  c.  1  Nat.  Bank  Cas.  s.  c.  3  Nat.  Bank  Cas.  320;  affirming 

285.  s.  c.  22  Fed.  Eep.  697. 
5782 


EECEiVBES  OF  NATIONAL  BANKS.     [6  Thomp.  Corp.  §  7273. 

but  wlio  is  apprehensive  of  losing  it,  and  they,  at  the  time  of 
making  the  pledge  to  the  depositor,  realize  that  the  bank  is 
approaching  failure,  and  make  the  pledge  to  keep  the  note  out 
of  the  assets  to  be  distributed,  the  pledge  will  be  void;  but 
that  if  they  make  it  to  avert  the  threatened  failure,  and 
with  the  expectation  that  it  will  enable  them  to  do  so,  by  re- 
taining the  use  of  the  deposit  to  pay  other  depositors,  the  trans- 
action will  be  valid  under  the  statute.*  The  plain  distinction 
is  between  transferring  assets  in  the  expectation  of  a  failure 
and  to  defeat  the  ratable  distribution  intended  by  the  statute, 
and  the  using  of  the  assets  to  avert  a  threatened  failure.' 
While  this  reasoning  seems  sound,  yet  on  a  rehearing  of  the 
case,  the  conclusion  of  the  court  'was  diflferent,  and  the  trans- 
fer was  held  fraudulent  and  was  set  aside.  On  the  rehearing, 
the  view  was  taken  that  a  transfer  is  presumptively  fraudulent 
when  the  affairs  of  the  bank  reach  such  a  crisis  that  it  be- 
comes reasonably  apparent  to  its  officers  that  it  will  presently 
be  unable  to  meet  its  obligations,  and  will  be  obliged  to  sus- 
pend its  ordinary  operations.*  And  it  was  held  that  the  intent 
to  give  a  preference  is  presumed  when  a  payment  is  made  to  a 
creditor  at  the  time  when  the  officers  of  the  bank  know  of  its 
insolvency,  and  that  it  cannot  pay  all  its  creditors  in  full;  and, 
moreover,  that  the  motive  of  giving  the  preference  is  immate- 
rial, and  that  it  will  be  void  under  the  statute,  even  where  it 
is  made  for  the  mere  purpose  of  postponing  failure,*  —  a  con- 
clusion which  is  believed  to  be  unsound. 


'  Roberts  e.  Hill,  23  Fed.  Eep.  311,  pends  tefore  receiving  the  avails  of 

per  Wheeler,  J.  it,  the    depositor    may   rescind  the 

^  Ibid.  transaction  for  fraud,  and  recover  the 

'  Roberta  v.  Hill,  24  Fed.  Hep.  571.  avails  of  it  from  the  collecting  agent. 

*  Ibid.    Notwithstanding  this  Stat-  Craigie  v.  Smith,  14  Abb.    N.  Cas. 

ute,  it  has  been  held  in  the  Superior  (N.  Y.)  409.     But  this  draws  the  in- 

Gourt  of    Buffalo,   New  York,   that  quiry  away  from  the  statute,  and  into 

where  one  deposits  a  draft  with  a  the  question  of  the  right  to  follow 

national  bank  for  collection,  and  the  trust  funds  deposited  with  a  person  or 

bank  at  the  time  is  insolvent,  and  the  corporation  who  afterwards  becomes 

bank  sends  it  to  an  agent  for  coJlec-  insolvent,  —  a  question  already  con- 

tion,  who  collects  it,  and  the  bank  sus-  sidered :  ante,  §  7084,  et  seg. 
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§  7273.  Further  of  This  Statute.  —  In  determining  the 
question  of  priorities  among  creditors,  the  receiver  should 
proceed  upon  the  principle  that,  after  a  vote  of  the  directors 
to  close  the  bank  and  go  into  liquidation,  any  transfer  of  the 
assets  of  the  bank  to  a  creditor,  whereby  he  secures  a  prefer- 
ence, is  presumed  to  be  fraudulent}  The  receiver  must  also 
proceed  upon  the  principle  that  preferences  given  by  national 
banks  to  particular  creditors  are  presumed  to  be  fraudu- 
lent, when,  at  the  time  of  giving  the  preference,  the  officers 
of  the  bank  knew  that  it  was  insolvent;  and  that,  where 
property  is  transferred  bj'  such  a  bank  to  a  creditor,  to  avoid 
paying  the  amount  due  him,  and  thus  postpone  the  failure  of 
the  bank,  it  is  none  the  less  fraudulent  and  void.^  The  stat- 
ute above  quoted  does  not  extend  so  far  as  to  exclude  the 
right  of  a  bank,  which  is  a  customer  of  a  national  bank,  to 
assert  its  banker's  lien  upon  funds  collected  for  the  national 
bank.  When,  therefore,  a  bank,  holding  paper  deposited  by 
a  national  bank  for  collection,  accepted  a  draft  drawn  on  the 
national  bank,  and  the  national  bank  thereafter  failed  and 
went  into  the  hands  of  a  receiver,  —  it  was  held  that  the  ac- 
cepting bank  might  retain,  for  its  own  reimbursement,  the  pro- 
ceeds of  such  paper  of  the  national  bank,  although  the  moneys 
may  have  been  collected  subsequently  to  the  failure  of  the 
national  bank.  By  accepting  the  draft  drawn  on  the  national 
bank,  the  collecting  bank  made  itself  the  principal  debtor  in 
respect  of  that  draft,  and  this  gave  it  a  lien  upon  the  funds 
and  securities  in  its  hands  belonging  to  the  payee  of  the 
draft,  which  lien  ran  from  the  date  of  the  acceptance.' 


'  National  Security  Bank  v.  Price,  sion  of  an  act  of  bankruptcy,  or  in 

22  Fed.  Eep.  697;  Case  v.  Citizens'  contemplation  of  insolvency,  or  with. 

Bank,  2  Woods  (U.  S.),  23;  s.  c.  af-  a  view  to  a  preference,  or  to  prevent 

firmed,  100  U.  S.  446 ;   2  Nat.  Bank  the  application  of  the  assets  as  pre- 

Oas.  47 ;    Ee  Silverman,  4  Nat.  Bank,  scribed  by  the  statute,  —  see  Price  v. 

Eeg.  523;  s.  c.  1  Sawy.  (U.  S.)  410;  Coleman,  24  Fed.  Eep.  694. 
Sawyer «;.  Turpin,  2  Lowell  (U.  S.),  *  Eoberts  v.   Hill,   24  Fed.   Eep. 

29,  33.     For  a  transfer  which  was  571. 
held  not  to  be  made  after  a  commia-  '  Ee  Armstrong,  41  Fed.  Eep.  381. 
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§  7274.  statute  Prohllbits   Attachments  after  Insolvency. 

Under  this  section  it  has  been  adjudged  that  a  creditor  can- 
not acquire  a  lien  upon  the  property  of  a  national  bank,  after 
it  has  become  insolvent,  by  an  attachment  of  its  property, 
although  no  receiver  of  the  bank  has  been  appointed;  and 
that  such  an  attachment  should  be  vacated  upon  the  ap- 
plication of  a  receiver  subsequently  appointed,  because  it 
would  be  subversive  of  the  policy  of  the  statute  to  permit  the 
attaching  creditor  thus  to  obtain  a  preference  over  other  cred- 
itors.^ 

§  7275.  Further  of  Attachments  agralnst  IN'ational  Banks. 

The  National  Banking  Act,  after  providing  for  suits  against 
national  banking  associations  in  the  courts  of  the  State  and 
of  the  United  States,  contained  a  further  provision  that  "  no 
attachment,  injunction,  or  execution  shall  be  issued  against 
any  such  association  or  its  property,  before  final  judgment  in 
any  such  suit,  action,  or  proceeding,  in  any  State,  county,  or 
municipal  court."  ^  This  proviso  was  held  to  relate  only  to  ac- 
tions against  such  banks  commenced  in  the  venue  where  the 
national  bank  is  situated,  and  not  to  attachments  against  such 
banks  or  their  funds  in  other  States.  In  other  words,  it  did 
not  apply  to  foreign  attachments  against  such  banks.^  This 
construction,  which  was  at  obvious  variance  with  the  policy 
of  the  statute,  seems  to  have  preceded  an  amendment  of  it; 
so  that,  as  it  now  stands  in  the  Revised  Statutes,  the  word 
"such"  before  "attachment"  is  omitted,  and  it  reads  as  fol- 
lows: "No  attachment,  injunction,  or  execution  shall  be  is- 
sued against  such  association    or   its  property,   before  final 

1  National  Bank  v.  Colby,  21  Wall.  "  Act.  Oong.  June  3,  1864,  ch.  106, 

(IT.  S.)  609;  s.  c.  1  Nat.  Bank  Cas.  §  57;  as  amended  by  Act  of  1873,  3d 

109;    Harvey  D.   Allen,   16  Blatchf.  eess.,  ch.  269,  §  2. 
(U.  S.)  29 ;  S.C.2  Nat.  Bank  Cas.  439.  '  Southwick  i).  First  Nat.  Bank,  9 

Funds  held  by  national  bank  as  de-  Hun  (N.  Y.),  96;  «.  c.  1  Nat.  Bank 

positary  of  bankruptcy  court  not  sub-  Cas.  789 ;  Robinson  v.  National  Bank, 

^ect  to  garnishment,  hecBiUsemcustodia  81  N.   Y.   385;    s.   e.    58  How.    Pr. 

legis:  Havens  v.  National  City  Bank,  (N.  Y.)  306 ;  37  Am.  Rep.  508 ;  2  Nat. 

6  Thomp.  &  C.  (N.  Y.)  346;   «.  c.  1  Bank  Cas.  309;  Bowen  v.  First  Nat. 

Nat.  Bank  Cas.  783.  Bank,  2  Nat.  Bank  Cas.  316,  n. 
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judgment  in  any  suit,  action,  or  proceeding  in  any  State, 
county,  or  municipal  court."*  Subsequently  to  the  introduc- 
tion of  this  change  in  the  phraseology  of  the  statute,  it  was 
held  that  an  attachment  will  not  lie  before  final  judgment 
against  the  property  of  a  national  bank  situated  in  a  different 
State  from  that  in  which  the  bank  is  located;  ^  and  that  is  now 
the  settled  meaning  of  the  statute,  irrespective  of  the  question 
whether  or  not  the  bank  is  insolvent.' 

§  7276.  Continued:  Attempted  Distinction  in  Cases  wliere 
Bank  not  Insolvent.  —  The  New  York  Court  of  Appeals  attempted 
the  distinction,  that  the  language  of  the  statute  above  quoted,  even 
after  this  amendment,  was  intended  to  apply  only  in  cases  where 
the  national  bank  was  insolvent,  and  consequently  that  it  did  not 
prohibit  an  attachment  for  the  purpose  of  seizing  its  funds  and  ef- 
fectuating the  remedies  of  a  creditor  in  another  State,  where  it  was 
not  insolvent,  and  where  such  seizure  would  not  operate  to  the  pre- 
judice of  the  right  of  its  general  creditors  to  have  its  assets  ratably 
distributed  among  them.*  But  where  the  national  bank  was  insol- 
vent, the  court  held  that  an  attachment  could  not  be  issued  by  a 

1  Eev.  Stat.  U.  S.,  §  5242.  Due,  39  Minn.  415 ;  s.  c.  40  N.  W.  Rep. 

'  Ehoner  v.  First  Nat.   Bank,  14  367. 
Hun  (N.  y.),  126;    s.  c.  2  Nat.  Bank  *  Eobinson  v.  National  Bank,  81 

CaE.  331.    To  the  same  effect  ii  Oen-  N.  Y.  385;  s.  c.  58  How.  Pr.  (N.  Y.) 

tral   Nat.   Bank    v.    Eichland    Nat.  306;  37  Am.  Eep.  508;  2  Nat.  Bank 

Bank,  52  How.  Pr.  (N.   Y.)  136;  s.  c.  Oas.  309 ;  Eaynori;.  Pacific  Nat.  Bank, 

1  Nat.  Bank  Gas.  801.  93  N.  Y.  371 ;  s.  c.  3  Nat.  Bank  Cas. 

^  Pacific  Nat.  Bank  v.  Mixter,  124  624.    See  also  People's  Bank  v.  Me- 

U.   S.   721 ;  «.  c.   sub  nom,  Butler  v.  chanics'    Nat.    Bank,  62    How.    Pr. 

Coleman,  3  Nat.  Bank  Cas.  291,  dicta  (N.  Y.)  422;  s.  c.  3  Nat.  Bank  Cas. 

of  the  court  per  Waits,  C.  J. ;  Safford  670 ;    Market  Nat.    Bank   v.  Pacific 

V.  First  Nat.  Bank,  61  Vt.  373;  ,s.  c.  Bank,  2  Civ.  Proc.  Eep.  (N.  Y.)  330; 

17  Atl.  Eep.  748 ;  First  Nat.  Bank  v.  s.  c.  30  Hun  (N.  Y.),  50 ;  3  Nat.  Bank 

La  Due,  39  Minn.  415 ;  g.  c.  40  N.  W.  Cas.  672.    Under  this  rule,  it  was  held 

Eep.  367.    See  also  Bank  of  Montreal  that  the  receiver  of  a  national  bank, 

V.  Fidelity  Nat.  Bank,  1  N.  Y.  Supp.  situated  in  another  State,  might  move 

852.    On  the  ground  that  such  an  at-  to  vacate  such  an   attachment,   al- 

tachment  was  merely  void,  the  Su-  though  he  was  not  a  party  to  the  suit, 

preme  Court  of  Minnesota  refused  to  and  that  the  attachment  must  be  va- 

enjoin,  at  the  suit  of  a  national  bank,  cated  on  proof  of  the  insolvency  of  the 

a  party  within  its  jurisdiction,  from  bank.    People's  Bank  v.  Mechanics' 

attaching  its  funds  in  the   State  of  Nat.  Bank,  62  How.  Pr.  (N.  Y.)  422; 

New  York.    First  Nat.  Bank  v.  La  s.  c.  3  Nat.  Bank  Cas.  670. 
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state  court/  Pursuing  this  line  of  thought,  the  same  court  held 
that  where  a  national  bank  had  comnaitted  an  act  of  insolvency,  so 
that  the  attachment  was  prohibited  at  the  time  when  it  was  levied, 
it  was  not  restored  to  validity  by  the  subsequent  acquisition  by  the 
bank  of  further  capital,  especially  where  the  resuscitation  was  of 
short  duration;  and,  although  the  bank,  after  the  issuing  of  the 
attachment,  had  paid  a  large  amount  of  its  debts  in  full,  this  did 
not  estop  it  from  questioning  the  validity  of  the  attachment." 

§  7277.  This  Distinction  Kepudiated.  —  Subsequently  the 
Supreme  Court  of  the  United  States,  in  considering  the  question 
whether  the  statute  operated  to  prohibit  suits  by  attachment  against 
national  banks  in  the  courts  of  the  United  States,  expressed  its 
opinion  that  the  statute  ''  stands  now,  as  it  did  originallyj  as  the 
paramount  law  of  the  land,  that  attachment  shall  not  issue  from 
State  courts  against  national  banks,  and  writes  into  all  State  attach- 
ment laws  an  exception  in  favor  of  national  banks."'  And  the 
court  repudiated  the  doctrine  of  the  Court  of  Appeals  of  New  York, 
in  the  following  language:  "Although  the  provision  was  evidentlj' 
made  to  secure  equality  among  the  general  creditors  in  the  division 
of  the  proceeds  of  the  property  of  an  insolvent  bank,  its  operation 

'  Natisnal  Shoe  &c.  Bank  v.  Me-  business  until  May  22,  1882,  when  it 

chanics'_  &c.  Bank,  89  N.  Y.  467 ;  s.  c.  was  placed  in  the  hands  of  a  receiver ; 

3  Nat.  Bank  Cas.  601.  and  an  aftachment  was  issued  against 

"  Eaynor  v.  Paciflc  Nat.  Bank,  93  it  in  another  State  on  November  19, 

N.  Y.  371;  s.  c.  3  Nat.  Bank  Cas.  624.  1881,  the  day  after  it  first  closed  its 

The  court,  however,  conceded  —  what  doors;  and  it  appeared  that,  at  that 

was  too  obvious  for  doubt  —  that  the  time,  its  assets  would  have  paid  its 

above  provision  of  the  National  Bank  debts  and  liabilities,  exclusive  of  its 

Act  was  not  repealed  by  the  act  of  capital,  but  that  it  had  refused  to  pay 

Congress  of  July  12, 1882  {ante,  §  7270) ,  various  legal  obligations  then  due ;  — 

providing  that  the  jurisdiction  of  suits  it  was  held  that  it  had  committed 

thereafter  brought  against  national  "acts  of  insolvency,"  within  the  pre- 

banks  shall  be  the  same  as  for  suits  vious  portion  of  this  section  of  the 

against  State  banks,  and  repealing  Revised  Statutes  (post,  §  7281),  and 

laws  inconsistent  therewith.     Ibid,  that  the  attachment  should  be  va- 

Where  a  national   bank   closed  its  cated.    Market  Nat.  Bank  v.  Paciflc 

doors  on  November  18,  1881 ;  was  put  Nat.  Bank,  2  Civ.  Proc.  Eep.  (N.  Y.) 

in  charge  of  the  government  bank  ex-  330;  s.  c.  30  Hun  (N.  Y.),  50;  3  Nat. 

aminer    and    thus    continued    until  Bank  Cas.  672. 

March  14,  1882,  when  the  Comptrol-  '  Butler  v.   Coleman,   124   TJ.    S. 

ler  of  the  Currency  allowed  it  to  re-  721,  726;  s.  c.  3  Nat.  Bank  Cas.  291, 

Bume;   and  it  thereafter  transacted  296. 
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is  by  no  means  confined  to  cases  of  actual  or  contemplated  insol- 
vency. The  remedy  is  taken  away  altogether,  and  cannot  be  used 
under  any  circumstances." ' 

§  7278.  Further  of  Such  Attachments.  —  In  like  manner, 
no  court  of  the  United  States  can  issue  an  attachment  against 
an  insolvent  national  bank;  and  therefore  a  bond  given  to 
release  property  from  such  an  attachment  is  void.^  It  fol- 
lowed that,  where  the  assets  of  a  national  bank  had  been  ille- 
gally seized  under  a  writ  of  attachment  issuing  out  of  a  court  of 
the  United  States,  and  a  bond  had  been  given,  with  sureties, 
for  the  purpose  of  dissolving  the  attachment,  and  the  sureties 
had  received  into  their  possession  assets  of  the  bank  to  in- 
demnify them  against  loss,  and  the  bank  had  passed  into  the 
hands  of  a  receiver  appointed  by  the  Comptroller  of  the  Cur- 
rency, a  bill  in  equity  might  be  maintained  by  the  receiver  to 
discharge  the  sureties,  and  to  compel  them  to  transfer  their 
collateral  to  him.'  It  did  not  need  the  aid  of  the  statute  to 
induce  the  conclusion  that  after  a  receiver  has  been  appointed,  a 
levy  of  an  attachment  upon  the  assets  of  the  bank  is  merely 
void,  so  that  a  sale  thereunder  will  pass  no  title  to  the  pur- 
chaser.^ The  constitutionality  of  this  clause  of  the  National 
Bank  Act  was  unsuccessfully  assailed  in  the  Court  of  Appeals 
of  Maryland.* 

§  7279.  Actions  by  Kecelver  to  Collect  Debts.  —  The  re- 
ceiver may  bring  an  ordinary  action  to  collect  a  debt  due  the 
bank,  without  special  instructions  from  the  Comptroller  of  the 
Currency;  *'  The  language  of  the  statute  authorizing  the  ap- 
pointment of  a  receiver  to  act  under  the  direction  of  the  Comp- 
troller, means  no  more  than  that  the  receiver  shall  be  subject  to 
the  direction  of  the  Comptroller.  It  does  not  mean  that  he  shall 

»  Butler  V.  Coleman,  124  TJ.  S.  727;  »  Ibid. 

8  Nat.  Bank  Cas.  297.  *  National  Bank  v.  Colby,  21  Wall. 

'  Pacific  Nat.  Bank  v.  Mixter,  124  (U.  S.)  609;  ante,  §  6931. 
U.  S.  721 ;   s.  c.  eub  nom.  Butler  v.  '  Chesapeake  Bank  v.  First  Nat. 

Coleman,  124  U.  S.  721;  s.  c.  3  Nat.  Bank,  40  Md.  269;  s.  c.  17  Am.  Bep. 

Bank  Cas.  201;    reversing  Price  v.  601;  1  Nat,  Bank  Oas.  531. 
Coleman,  22  Fed.  Rep.  694. 
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do  no  act  without  special  instructions.  His  very  appointment 
makes  it  his  duty  to  collect  the  assets  and  debts  of  the  asso- 
ciation. With  regard  to  ordinary  assets  and  debts,  no  special 
direction  is  needed;  no  unusual  exercise  of  judgment  is  re- 
quired. They  are  to  be  collected  of  course;  that  is  what  the 
receiver  is  appointed  to  do."  *  But  stockholders  are  not  ordi- 
nary debtors  of  the  bank,  and  the  receiver  cannot  enforce 
their  liability  without  the  direction  of  the  Comptroller.^ 

§  7280.  In  whose  Name  Action  Brought  hy  Keceiver.— 

The  receiver  may  sue  either  in  his  own  name  or  in  the  name 
of  the  bank  to  his  own  use.^  Such  actions  are  generally  and 
more   appropriately  prosecuted  by  the  receiver  in  his  own 


§  7281.  Power  of  Keceiver  to  Compromise  Debts.  —  Section 
5234  of  the  Kevised  Statutes  of  the  United  States,  which  pro- 
vides for  the  appointment  of  a  receiver  by  the  Comptroller  of 
the  Currency  and  defines  his  powers  and  duties,'  among  other 
things,  provides  that  he  may,  "upon  the  order  of  a  court  of 
record  of  competent  jurisdiction,  sell  or  compound  all  bad  or 
doubtful  debts,"  etc.  The  act  does  not  state  what  shall  be  a 
court  "  of  competent  jurisdiction,"  and  such  receivers  are  iu 
the  constant  habit  of  applying  to  the  complacent  judges  of  the 
State  courts  for  such  orders,  which,  it  is  believed,  have  been 
often  procured  corruptly.     It  is  perceived  that  the^  only  debts 

'  Bank  v.     Kennedy,     17    Wall.  °  Kennedy    v.     Gibson,    8    Wall. 

(TJ.  S.)  19;  s.  c.  1  Nat.  Bank  Cas.  (U.S.)  498;  s.  c.  1  Nat.  Bank  Caa.  17. 

89,  89.  Compare  ante,  §§  3570,  6970. 

^  J6td.;  Kennedy?;. Gibson, 8 Wall.  *  Stanton  v.  Wilkeson,      8    Ben. 

(U.  S.)  498;  s.  c.  1  Nat.  Bank  Cas.  (U.S.)  357;  «.  c.  2  Nat.  Bank  Cas.  162. 

17.    In  such  an  action,  an  allegation  ^  Ante,  §7261.    It  will  be  perceived 

that,  on  a  day  named,  the  Comptroller  that  this  section  is  a  jumble  on  the 

of  the  Currency  appointed  the  plain-  part  of  'the  draughtsman.     In  the 

tiff  receiver  of  the  bank,  in  accord-  first  part  it  states,  by  reference  to 

ance  with  the  provisions  of  the  act  of  preceding  sections,  the  circumstances 

Congress,  and  the  plaintiff  has  taken  under  which    the  Comptroller  may 

possession  of    the    assets,  including  appoint  a  receiver,  and  then  it  takes 

the  demand  in  sijit,  is  a  sufficient  alle-  up  a  totally  different   subject,    the 

gation  of  appointment.    Piatt  v.  Craw-  powers  which  the  receiver  shall  exer- 

ford,  8  Abb.  Pr.  (n.  s.)  (N.  Y.)  297.  cise,  who  is  so  appointed. 
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which,  the  statute  authorizes  the  receiver  thus  to  compound 
are  "bad  or  doubtful  debts."  It  was  held  by  Mr.  Circuit 
Judge  McKennan,  that  the  personal  liability  of  a  shareholder 
to  be  assessed  to  the  extent  of  the  par  value  of  his  shares,  un- 
der the  statute,  for  the  benefit  of  creditors,  is  not  a  "  bad  or 
doubtful  debt,"  within  the  meaning  of  this  provision;  and 
hence  that  a  compromise  with  such  a  shareholder  under 
the  sanction  of  a  State  court  is  ineffectual,  for  want  of 
power  in  the  court  to  direct  or  sanction  it.^  The  Comptroller 
of  the  Currency  has  no  power  to  compound  or  settle  claims  of 
a  national  bank  against  its  debtors,  since  that  requires  the 
authority  of  a  court  of  competent  jurisdiction,  under  the 
above  statute.^  It  has  been  held  that  a  compromise  of  a  suit 
made  by  such  a  receiver,  with  the  assent  of  his  counsel,  who 
was  also  attorney  for  the  United  States,  will  not  be  opened  af- 
ter a  delay  of  seven  years,  no  fraud  being  shown.'  A  District 
Court  of  the  United  States  is  "  a  court  of  record  of  competent 
jurisdiction,"  within  the  meaning  of  this  statute,  and  may, 
consequently,  authorize  such  a  receiver  to  compromise  bad  or 
doubtful  debts.*  After  such  a  banking  association  has  been 
dissolved  by  the  judgment  of  a  court  of  competent  jurisdic- 
tion, no  action  can  be  prosecuted  against  it.* 

§  72S2.  "Whether  Keceiver  Succeeds  to  Liarger  Rights  of 
Action  than  the  Corporation  Possesses.  —  We  have  already 
considered  thig  question  in  another  relation,  where  it  is  seen 
that  there  is  a  conflict  of  authority  upon  the  question  whether 
a  receiver  stands  as  the  representative  of  creditors  in  such  a 
sense  that  he  may  assert  rights  of  action  which  the  corpora- 
tion itself  would  have  been  estopped  by  its  contract  or  con- 
duct from  asserting."  The  receiver  of  an  insolvent  national 
bank  is  a  statutory  trustee,  and  it  is  nowhere  disputed  that  he 

1  Price  V.  Yates,  19  Alb.  L.  J.  295 ;  *  Petition  of  Piatt,  1  Ben.  (TJ.  S.) 

s.  c.  2  Nat.  Bank  Oas.  204.  634;  s.  c.  1  Nat.  Bank  Cas.  181. 

*  Case  V.  Small,  10  Fed.  Rep.  722;  "  National  Bank  Vi  Colby,  21  "Wall. 

8.  c.  4  Woods  (U.  S.),  78.  (U.  S.)  609;  s.  c.  1  Nat.  Bank  Cas. 

'  Henderson  v.  Meyers,  11  Phila.  109. 

(Pa.)  616;  ^.  c.  2  Nat.  Bank  Cas.  759.  «  Ante,  §§  3562  to  3566,  6945,  et  seq. 
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may  assert  all  th^  rights  of  action  which  the  corporation  itself 
might  have  asserted;  but  whether  he  can  go  further  and  undo 
contracts  into  which  the  corporation  has  been  drawn  through 
the  fraud  of  its  directors  or  managing  ofl&cers,  is  the  question 
now  to  be  considered.  It  was  held  by  Mr.  Circuit  Judge 
Jackson  (afterwards  Mr.  Justice  Jackson)  that  the  receiver  of 
an  insolvent  national  bank  can  assert  no  rights  against  the 
subscribers  to  its  shares  which  the  bank  itself  could  not  have 
asserted.'  The  reason  given  for  this  conclusion  is  that  the 
corporate  management,  while  in  charge  of  its  business,  repre- 
sents all  the  interests  of  creditors  as  well  as  stockholders,  as 
much  as  the  receiver  represents  them  after  his  appointment." 
And  if  the  doctrine  that  the  assets  of  a  corporation  are  a 
trust  fund  for  its  creditors  has  any  substantial  value,  this 
must  be  the  correct  conception.  At  the  same  time,  the  fol- 
lowing concession  is  made:  "In  a  certain  class  of  cases,  a 
receiver  may  assert  rights  which  the  corporation  could  not. 
Thus,  he  may  disaffirm  illegal  and  fraudulent  transfers  of 
corporate  property,  and  may  recover  its  funds  and  securities 
which  have  been  misapplied.  The  governing  officers  of  a 
corporation  cannot,  for  example,  release  a  stockholder  or  a 
subscriber  for  its  stock  from  his  obligation  to  pay,  to  the 
prejudice  of  creditors.  They  cannot  return  to  stockholders 
the  capital  stock  of  the  corporation,  which  constitutes  a  trust 
fund  for  the  benefit  of  creditors,  to  the  injury  of  such  cred- 
itors. They  can  make  no  fraudulent  disposition  of  the  cor- 
porate property  for  their  private  benefit,  or  for  the  benefit  of 
the  stockholders,  leaving  creditors  unprovided  for.  These, 
and  like  transactions  involving  the  misapplication  or  fraudu- 
lent disposition  of  corporate  property,  a  receiver  may  disaffirm, 

1  'Winters  v.  Armstrong,  37  Fed.  rie,  2  Barb.  (N.  Y.)  294;  Webster  v. 

Rep.  508;  citing  Cutting  v.  Damerel,  Upton,  91  U.  S.  65;  and  Pullman  v. 

88  N.  Y.  410.    So  doubtful  is  the  de-  Upton,  96  U.  S.  829.    It  should  also 

cision  in  Cutting  v.  Damerel,  that  no  be  noted  that  in  Cutting  v.  Damerel, 

less  than  five  previous  decisions,  re-  88  N.  Y.  410,  the  Court  of  Appeals  of 

garded  as  authority  in  that  State,  were  New  York  reversed  the  same  case  as 

"distinguished."  These  were  Adderly  reported  in  23  Hun  (N.  Y.),  339. 
V.  Storm,  6 Hill  (N.  Y.),  624;  Eosevelt  ^  Jackson,  J.,  in  Winters  v.  Arm- 

V.  Brown,  11  N.  Y.  148 ;  Mann  v.  Our-  strong,-  supra. 
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and  recover  such  assets  for  the  benefit  of  creditors,  when  the 
corporation  might  not  be  in  a  position  to  do  so."  ^ 

§  7283.  His  Rig-ht  of  Action  ag^ainst  the  I>irectors.  —  The 

effect  of  the  National  Currency  Act  is  to  vest  ia  the  receiver 
all  rights  of  action  which  the  corporation  itself  possessed 
against  any  and  all  persons,  however  the  rights  may  have 
arisen,  for  the  benefit  of  whomsoever  may  be  entitled  to  the 
avails  of  such  actions;  which  rights  of  action  may  be  enforced 
by  him,  by  action  brought  either  in  his  own  name  or  in  the 
name  of  the  national  bank  whose  receiver  he  is,  and  whose 
corporate  existence  is,  in  technical  theory,  continued  for  that 
purpose.  Perhaps  it  is  a  better  way  of  stating  the  same  prin- 
ciple to  say  that  all  rights  of  action  possessed  by  the  bank 
vest  in  the  receiver  for  the  benefit  of  its  creditors  and  stock- 
holders, and  that  the  franchise,  possessed  by  the  bank  as  a 
corporation,  of  suing  as  a  person  to  enforce  its  rights,  passes 
to  the  receiver,  and  may  be  exercised  by  him,  either  in  his 
own  name  or  in  the  name  of  the  corporation,  according  to  the 
course  of  the  court  in  which  the  action  is  brought.^  Such  a 
receiver  may  therefore  bring  an  action  in  a  court  of  the 
United  States,  where  the  other  circumstances  exist  to  give 
jurisdiction,  either  in  his  own  name  or  in  the  name  of  the 
bank,  to  enforce  against  its  directors,  for  the  benefit  of  its 
creditors  and  stockholders,  any  right  or  claim  resting  on  the 
non-performance  or  negligent  performance  of  their  duties, 
which  the  bank  itself  could  have  enforced;^  or  he  may  bring 
such  an  action  in   a  State  court}    Whether  such  an  action 

1  Winters  v.  Armstrong,  37   Fed.  (U,  S.)  498;  «.  c.  1  Nat.  Bank  Cas. 

Eep.  508,  521;  citing  Wood  w.  Dum-  17;    Bank     v.  Kennedy,    17     Wall, 

mer,  3  Mas.    (U.S.)  308;  Curran^  ^;.  (U.  S.)   19;  s.  c.  1  Nat.  Bank  Cas. 

State,  15  How.  (U.  S.)  304;  Burke  ii.  87;  Case  ti.  Terrell,  11  Wall.  (U.S.) 

Smith,  16  Wall.   (U.  S.)   390;    New  199;  s.  c.  1  Nat.  Bank  Cas.  67 ;  Movius 

Albany  i;.  Burke,  11  Wall,  (U.S.)  96;  v.  Lee,   30  Fed.   Eep.  298;  g.   c.   24 

Sawyer  v.  Hoag,  17  Wall.  (U.  S.)  619,  Blatchf.  (U.  S.)  291. 
—  as  illustrations  of  cases  in  which  re-  °  Movius  v.  Lee,  30  Fed.  Eep.  298 ; 

ceivers  may  assert  rights  which  the  s.  c.  24  Blatchf.  (U.  S.)  291. 
corporation  or  corporate  management         *  Brinkerhoff  v.  Bostwick,  88  N.  Y. 

could  not  enforce.  52. 

'  Kennedy    v.    Gibson,    8   Wall. 
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abates  by  the  death  of  the  director  must,  it  has  been  held,  be 
determined  by  the  law  of  the  State  within  which  the  national 
bank  is  situated  and  where  the  director  died.-  Where  the 
national  bank  was  situated  in  Vermont  and  the  director  died 
in  that  State,  it  was  held,  under  the  decisions  in  Vermont, 
that  the  action  abated  by  the  death  of  the  director,  and 
could  not  be  revived  against  his  administrator.'' 

§  7284.  His  Klght  of  Action  against  Shareholders. — The 

receiver  may  bring  an  action  against  shareholders  of  the 
bank  of  which  he  is  receiver,  to  charge  them^  not  only  in 
respect  of  what  may  remain  unpaid  upon  their  share  sub- 
scriptions, but  also  in  respect  of  their  superadded  individual 
liability  imposed  by  the  statute;^  and  formerly  he  alone  could 
bring  such  actions/  But  the  act  of  Congress  of  1876°  pro- 
vides that  the  individual  liability  of  shareholders  of  an  insol- 
vent national  bank  "  may  be  enforced  by  any  creditor  of  such 
association  by  bill  in  equity,  in  the  nature  of  a  creditors'  bill, 
brought  by  such  creditor  on  behalf  of  himself  and  all  the 
other  creditors."  Under  the  operation  of  this  and  other  stat- 
utes, a  mortgage  made  by  the  cashier  of  such  a  bank,  who  is 
also  a  stockholder  therein,  of  all  his  individual  property,  after 

'  Witters  V.  Foster,  26  Fed.  Rep.  Casey  v.  GalU,  94  U.  S.  673;  «.  c.  1 

737 ;    citing   Henshaw   v.  Miller,  17  Nat.  Bank  Cas.  142 ;  Butler  v.  Aapin- 

How.  (17.  S.)  212.  wall,  33  Fed.  Eep.  217 ;  Delano  v.  But- 

2  "Witters  v.  Foster,  supra.    Analo-  ler,  118  IT.  S.  634 ;  Richmond  v.  Irons, 

gous  decisions  in  Vermont  were :  Bar-  121  U.  S.  27 ;  Welles  v.  Larrabee,  36 

rett».  Copeland,  20Vt.  244;  Winhall  Fed.  Kep.  866;  Welles  v.   Stout,   38 

i;.  Sawyer,  45  Vt.  466.  Fed.    Eep.    807;    Case   v.    Small,    4 

'  Eev.  Stat.  U.  S.,  §  5234.    For  ex-  Woods  (TJ.  S.),  78.    Case  where  the 

am  pies  of  such  actions,  see  Witters  action  was  brought  to  restrain  the 

V.  Sowles,  32  Fed.  Eep.  130 ;  «.  c.  32  prosecution,  by  the  receiver,  of  such 

Fed.  Eep.  767;  25  Fed.  Eep.  168;  35  an  action,  and  where  thebiUwas  dis- 

Fed.  Eep.  640;  Hobart  v.  Johnson,  missed,  —  see  Morrison  v.  Price,  23 

8  Fed.   Eep.  493;    g.  c.  19  Blatchf.  Fed.  Eep.  217.    Compare  onie,  §  3549, 

(TJ.  S.)  359 ;  Irons  v.  Manufacturers'  et  seq. 

Nat.  Bank,  17  Fed.  Eep.  308;  s.  c.  36  *  Kennedy    v.  'Gibson,    8    Wall. 

Fed.  Eep.  8-13;  Price  v.  Whitney,  28  (17.  S.)  498;  s.  c.  1  Nat.  Bank  Gas. 

Fed.  Eep.  297 ;  Price  v.  Abbott,  17  Fed.  17. 

Eep.  506 ;  Kennedy  v.  Gibson,  8  Wall.  ^  Act  Cong.  June  30, 1876 ;  19  TJ.  S. 

(T7,  S.)  498;  s.  c.  1  Nat.  Bank  Cas.  17;  Stat,  at  Large,  63. 
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its  suspension,  to  secure  a  depositor,  is  void  as  against  a  judg- 
ment recovered  against  the  cashier  by  the  receiver,  either  in 
the  hands  of  a  receiver  or  of  a  purchaser  from  him  for  value.* 

§  7285.  Necessity  of  Assessment.  —  An  assessment  by  the 
Comptroller  of  the  Currency  is  indispensable,  whenever  the 
personal  liability  of  the  stockholder  is  sought  to  be  enforced, 
and  must  precede  the  institution  of  suit  by  the  receiver;  and 
the  fact  must  be  distinctly  averred  in  all  such  cases,  and,  if  it 
be  put  in  issue,  must  be  proved.* 

§  7286.  Ddtermmation  of  Comptroller  in  Assessing  the 
Shareliolders  Conclusive.  —  The  discretion  of  the  Comptroller 
of  the  Currency,  not  only  in  respect  of  the  propriety  of  ap- 
pointing a  receiver,  but  in  respect  of  the  necessity  of  assess- 
ing the  shareholders,  is  conclusive  upon  the  shareholders,  and 
cannot  be  controverted  by  them  in  an  action  by  the  receiver 
to  enforce  the  assessment.  Upon  this  subject  it  has  been  said 
in  a  leading  case:  "The  receiver  is  the  instrument  of  the 
Comptroller.  He  is  appointed  by  the  Comptroller,  and  the 
power  of  appointment  carries  with  it  the  power  of  removal. 
It  is  for  the  Comptroller  to  decide  when  it  is  necessary  to 
institute  proceedings  against  the  stockholders  to  enforce  their 
personal  liability,  and  whether  the  whole  or  a  part,  and  if  only 
a  part,  how  much  shall  be  collected.  These  questions  are 
referred  to  his  judgment  and  discretion,  and  his  determina- 
tion is  conclusive.  The  stockholders  cannot  controvert  it. 
It  is  not  to  be  questioned  in  the  litigation  that  may  ensue. 
He  may  make  it  at  such  time  as  he  may  deem  proper,  and 
upon  such  data  as  shall  be  satisfactory  to  him.  This  action 
on  his  part  is  indispensable,  whenever  the  personal  liability 
of  the  stockholders  is  sought  to  be  enforced,  and  must  precede 
the  institution  of  suit  by  the  receiver.  The  fact  must  be  dis- 
tinctly averred  in  all  such  cases,  and  if  put  in  issue,  must  be 

"  Gatch  V.  Fitch,  34  Fed.  Rep.  566.  »  Kennedy    v.    Gibson,    8    Wall. 

As  to  the  right  of  set-off  in  such  ac-  (U.  S.)  498;  s.c.  INat.  Bank  Cas.  17, 

tions,  see  ante,  §§  3785,  etseq.,  6965,  et  20.    Compare  ante,  §§  3537,  3752,  et 

seq.;  Welles  v.  Stout,  38  Fed.  Rep.  807.  seq. 
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proved.'"  In  a  subsequent  case  the  court  reaffirmed  the 
principles  thus  stated,  by  stating  that  the  amounts  to  be  paid 
rest  in  the  discretion  and  judgment  of  the  Comptroller;  that 
his  determination  cannot  be  controverted  by  the  stockholders 
in  suits  against  them;  and  that,  when  the  order  is  to  collect 
the  full  amount  of  the  par  of  the  stock,  the  suit  must  be  at 
law.^  It  was  no  defense  to  such  an  action  to  set  up  that  the 
defendant  was  bound  to  contribute  ratably  to  pay  a  large  sum, 
and  that  this  sum  was  not  stated  in  the  declaration,  and  hence 
that  what  would  be  ratable  and  proper  did  not  appear;  nor 
that  the  obligation  of  the  defendant  was  to  pay  into  the  hands 
of  the  Comptroller  of  the  Currency  a  ratable  portion  of  the 
debts  of  the  association,  proved  before  him,  and  that  the 
declaration  did  not  show  that  any  debts  had  been  so  proved.' 
Therefore,  in  an  action  to  enforce  such  an  assessment,  it  is  suffi- 
cient to  allege  that  the  Comptroller  determined  that  the  assess- 
ment was  necessary,  and  levied  it.*  The  collection  of  such  an 
assessment,  by  an  action  at  law,  does  not  deprive  the  stock- 
holders of  their  property  "  without  due  process  of  law."  °  If 
the  assessment  is  made  by  a  Deputy  Comptroller,  his  action  is 
equally  conclusive.' 

§  7287.  Parties  In  Equity.  —  Where  a  contribution  only 
is  sought,  all  the  stockholders  who  can  be  reached  by  the  process 
of  the  court  may  be  joined  in  the  suit,  and  it  will  be  no  objec- 
tion that  there  are  others  beyond  the  jurisdiction  of  the  court 
who  cannot,  for  that  reason,  be  made  co-defendants.' 


1  Kennedy  v.  Gibson,  8  Wall.  Bank  Oas.  172;  National  Bank  v. 
(U.  S.)  498;  s.  c.  1  Nat.  Bank  Caa.  17,  Case,  99  U.  S.  628;  Welles  v.  Stout, 
20;  opinion  of  the  court  by  Mr.  Jus-  38  Fed.  Eep.  67;  Eichmond  v.  Irons, 
ticeSwayne.  121  U.  S.  27;  Young  v.  Wempe,  46 

2  Casey  v.  Galli,  94  U.  S.  673;  8.  c.  Fed.  Rep.  354. 
1  Nat.  Bank  Cas.  142,  144 ;  overruling  '  Ibid. 

Bowden  ?;.  Morris,  1  Hughes  (U.  S.),  *  Young  v.  Wempe,  46  Fed.  Eep. 

378 ;  s.  c.  1  Nat.  Bank  Cas.  930.    Oases  354. 

following  this  doctrine  are  Bailey  v.  ^  Ibid, 

Sawyer,  4  Dill.   (U.   S.)  463;  s.  c.  2  «  Ibid. 

Nat.  Bank  Cas.  154 ;  Strong  v.  South-  '  Kennedy    v.    Gibson,     8    Wall. 

worth,  8  Ben.  (¥.  S.)  331 ;  s.  c.  2  Nat.  (U.  S.)  498 ;  s.c.l  Nat.  Bank  Oas.  17. 
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§  7388.  When  tlie  Action  should  be  at  Law  and  when  in 
Equity.  —  When  the  order  of  the  Comptroller  is  to  collect  the 
full  amount  of  the  par  of  the  stock,  the  suit  must  be  at  law; 
and  it  is  of  course  no  defense  to  such  a  suit  that  the  defend- 
ant is  bound  to  contribute  ratably,  and  that  the  proper  amount 
to  be  contributed  by  him  can  be  ascertained  only  in  equity.^ 
But  where  less  than  the  entire  liability  of  the  stockholder  is 
sought  to  be  enforced,  the  suit  may  be  in  equity,  and  an  inter- 
locutory decree  may  be  taken  for  a  contribution.^ 

§  7389.  Pleading  in  Such  Actions.  —  In  an  action  by  the 
receiver  of  a  national  bank  against  a  shareholder  to  recover 
an  assessment  ordered  by  the  Comptroller,  an  allegation  in  the 
petition  that,  on  a  day  named,  "  the  Comptroller  of  the  Cur- 
rency,  in  order  to  pay  the  liabilities  of"  the  bank,  "  made  an 
assessment  upon  the  said  shares  of  the  capital  stock  of  said 
bank,"  of  one  hundred  per  cent  upon  its  par  value,  "and 
ordered  the  stockholders  to  pay  the  same  on  or  before"  a  day 
named,  is  suflBcient  to  show  that  the  requisite  action  was  had 
by  the  Comptroller,  not  only  as  to  determining  upon  the  neces- 
sity of  an  assessment,  but  also  as  to  the  enforcement  thereof 
by  suit  against  the  delinquent  stockholders.  The  allegation 
following,  "  that,  by  virtue  of  the  premises,  and  of  the  statutes 
in  such  case  made  and  provided,  the  defendant  became  and  is 
indebted  to  your  petitioner  in  the  sum  of,"  etc.,  sufficiently 
shows  that  defendant  had  become  indebted  in  the  sum  named, 
and  also  that  such  indebtedness  still  continued  when  the  peti- 
tion was  filed,  and  is  equivalent  to  an  allegation  of  non- 
payment.' 

§  7390.  Accruing  of  Interest  against  Stockholders.  —  The 

sum  to  be  paid  being  liquidated,  and  due  and  payable  when 

'  Casey  v.  Galli,  94  U.  S.  673;  s.  c.  '  Welles  v.  Stout,  38  Fed.  Eep.  67. 

1  Nat.  Bank  Gas.  142,  144 ;  Kennedy  Pleading  in  an  action  by  such  a  re- 

1).  Gibson,  8  Wall.  (U.  S.)  498;  s.  c.  1  ceiver   to   recover  assets  fraudulently 

Kat.   Bank  Cas.   17.    See  Toung  v.  transferred;  when  two  counts  state  but 

Wempe,  46  Fed.  Eep.  354.  one  cause  of  action:  Brown  v.  Carbon- 

'  Kennedy    v.   Gibson,    8    Wall,  ate  Bank,  34  Fed.  Eep.  776. 
(U.  S.)  498;  g.  c.  1  Nat.  Bank  Oas.  17. 
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the  Comptroller's  order  is  made,  it  follows  that  the  amount 
bears  interest  from  the  date  of  the  order;  otherwise  there 
would  be  no  motive  to  pay  promptly,  and  no  equality  between 
those  who  should  pay  then  and  those  who  should  pay  at  the 
end  of  a  protracted  litigation.^ 

§  7291.  Mode  of  Enforcing  Contribution  and  Securing 
Equality  among  the  Stockholders.  —  In  the  leading  case  on 
this  subject  the  following  suggestions  are  made  by  the  court> 
with  an  evident  intention  that  they  shall  be  regarded  as 
authoritative:  "The  liability  of  the  stockholders  is  several, 
and  not  joint.  The  limit  of  their  liability  is  the  par  of  the 
stock  held  by  each  one.  Where  the  whole  amount  is  sought 
to  be  recovered,  the  proceeding  must  be  at  law.  Where  less 
is  required,  the  proceeding  may  be  in  equity;  and  in  such  case 
an  interlocutory  decree  may  be  taken  for  contribution,  and 
the  case  may  stand  over  for  the  further  action  of  the  court  — 
if  such  action  should  subsequently  prove  to  be  necessary  — 
until  the  full  amount  of  the  liability  is  exhausted.  It  would 
be  attended  with  injurious  consequences  to  forbid  action 
against  the  stockholders  until  the  precise  amount  necessary 
to  be  collected  shall  be  formally  ascertained.  This  would 
greatly  protract  the  final  settlement,  and  might  be  attended 
with  large  losses,  by  insolvency  and  otherwise,  in  the  inter- 
vening time.  The  amount  must  depend  in  part  upon  the 
solvency  of  the  debtors  and  the  validity  of  the  claims.  Time 
will  be  consumed  in  the  application  of  these  tests,  and  the 
results  in  many  cases  cannot  be  foreseen.  The  same  remarks 
apply  to  the  enforced  collections  from  the  stockholders.  A 
speedy  adjustment  is  necessary  to  the  efl&ciency  and  utility  of 
the  law;  the  interests  of  the  creditors  require  it,  and  it  was 
the  obvious  policy  and  purpose  of  Congress  to  give  it.  If  too 
much  be  collected,  it  is  provided  by  the  statute  that  any  sur- 
plus which  may  remain,  after  satisfying  all  demands  against 
the  association,  shall  be  paid  over  to  the  stockholders.  It  is. 
better  they  should  pay  more  than  may  prove  to  be  needed 

1  Casey  v.  Galli,  94  U.  S.  673;  s.  c.  1  Nat.  Bank  Oas.  142,  144. 
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than  that  the  evils  of  delay  should  be  encountered.  When 
contribution  only  is  sought,  all  the  stockholders  who  can  be 
reached  by  the  process  of  the  court  may  be  joined  in  the  suit. 
It  is  no  objection  that  there  are  others  beyond  the  juris- 
diction of  the  court  who  cannot  for  that  reason  be  made 
co-defendants."' 

§  7292.  Creditor's  Bill  to  Enforce  Individual  LiiaWlity  of 
Stockholders. — Prior  to  the  Act  of  June  30, 1876,  the  receiver 
alone  possessed  the  right  of  action  to  enforce  the  individual 
liability  of  stockholders  in  national  banks;  but  by  the  second 
section  of  the  act  of  Congress  of  that  date  it  was  enacted: 
"That  when  any  national  banking  association  shall  have  gone 
into  liquidation  under  the  provisions  of  section  5220  of  said 
statutes,  the  individual  liability  of  the  shareholders,  provided 
for  by  section  5151  of  said  statutes,  may  be  enforced  by  any 
creditor  of  such  association,  by  bill  in  equity,  in  the  nature 
of  a  creditor's  bill,  brought  by  such  creditor  on  behalf  of  him- 
self and  of  all  other  creditors  of  the  association,  against  the 
shareholders  thereof,  in  any  court  of  the  United  States  having 
original  jurisdiction  in  equity  for  the  district  in  which  such 
association  may  have  been  located  or  established."  *  Prior  to 
this  statute,  the  Circuit  Court  of  the  United  States,  in  equity, 
had  jurisdiction  of  a  suit  brought  by  a  judgment  creditor  to 
prevent  or  redress  maladministration  or  fraud  against  creditors 
in  the  voluntary  liquidation  of  a  bank,  whether  such  fraud 
was  contemplated  or  executed;  and  such  a  suit,  though  begun 
by  a  single  creditor,  was  necessarily  prosecuted  for  the  benefit 
of  all.'  And  where  a  bill  of  that  nature  had  been  filed  by  a 
creditor  prior  to  the  enacting  of  this  statute,  the  court  held 
that,  whether  the  statute  be  considered  declaratory  of  the 
existing  law,  or  as  -giving  a  new  remedy,  it  warranted  the 
court  in  retaining  the  bill  and  allowing  it  to  be  amended.* 

'■  Kennedy    v.    Gibson,    8    Wall.  '  Eiclimond  v.  Irons,   121    U.  S. 

(U.  S.)  498;  s.  c.  1  Nat.  Bank  Cas.  27,  49. 

17,  20.  '  Ibid.    See  the  same  case  for  an 

*  Act  Cong.  June  30,  1876,  §  2 ;  19  example  of  an  amendment  of  such  a 

U.  S.   Stat,  at  Large,  63 ;  1  Supp.  to  bill  held  not  materially  to  change  tho 

Eev.  Stats.  IT.  S.  (2d  ed.),  p.  107.  substance  of  the  case  nor  make  the 
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The  expenses  of  a  receivership  of  a  national  bank  appointed  in  a 
creditors'  suit,  such  as  is  authorized  by  this  statute,  contesting 
a  voluntary  liquidation  of  the  bank,  cannot  be  charged  upon 
the  stockholders  as  a  part  of  their  statutory  liability,  but 
must  be  borne  by  the  creditors,  at  whose  instance  the  receiver 
was  appointed.^  No  person  is  entitled  to  share  as  a  creditor 
in  the  distribution  which  takes  place  under  such  a  creditors' 
bill,  who  does  not  come  forward  and  present  his  claim/  The 
bill  n^ed  not,  on  its  face,  purport  to  be  filed  on  behalf  of  other 
creditors,  since  the  law  will  give  it  that  effect  and  the  court 
will  so  treat  it;  but  if  this  is  deemed  necessary,  it  is  within 
the  discretionary  power  of  the  court  to  allow  it  to  be  amended 
by  adding  that  recital.'  The  diligence  of  the  creditor  who 
files  the  bill  will  give  him  no  greater  rights  than  any  other 
creditor,  to  share  in  the  distribution  of  the  assets;  and  hence 
a  prayer  in  the  bill  that  such  creditor  be  given  priorities  over 
other  creditors  will  not  be  granted.'*  Creditors  who  have 
received,  as  collateral  security,  papfer  guaranteed  by  the  bank, 
and  who  have  obtained  judgments  against  the  bank  on  its 
contracts  of  guaranty,  stand  on  the  basis  of  general  creditors 
in  such  distribution,  and  are  to  receive  only  the  amount 
shown  to  be  due  them  by  the  bank  when  it  suspended,  less 
payments  on  the  indebtedness  by  the  principal,  and  amounts 
collected  from  tlie  collaterals,  with  legal  interest  upon  the 
unpaid  balance.*  The  rights  under  the  statutes  of  limitations, 
of  a  creditor  who  becomes  a  party  t  .  such  creditors'  bill,  de- 
pend on  the  date  of  the  filing  of  the  bill,  and  relate  bach  to 
that  date,  and  are  not  to  be  determined  as  of  the  date  of  his 
becoming  a  party  to  the  suit;  in  other  words,  the  filing  of  the 

bill  multifarious,  so  as  to  make  the  al-  in  and  prove  their  claims  under  the 

lovtrance  of  the  amendment  an  im-  bill,  stand  on  an  equal  footing  in  the 

proper  exercise  of   the  discrelion  of  distribution.    Irons ».  Manufacturers' 

the  court,  within  the  rule  laid  down  Nat.  Bank,   27   Fed.  Rep.  591 ;  s.  c. 

in  Hardin  v.  Boyd,  113  U.  S.  756,  761.  3  JSTat.  Bank  Gas.  211. 

1  Richmond  v.  Irons,  121  U.  S.  27.  °  Irons     t;.    Manufacturers'    Nat. 

"  Ibid.  Bank,  27  Fed.  Eep.  591 ;  g.  c.  3  Nat. 

'  Irons  V.  Manufacturers'  Nat.  Bank  Oas.  211.  This  case  was  re- 
Bank,  17  Fed.  Hep.  308.  versed  on  some  of  its  points,  sub  nom. 

*  Ibid.    All  the  creditors  who  come  Richmond  v.  Irons,  121  U.  S.  27. 
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bill  stops  the  running  of  the  statute  upon  all  claims  against 
the  bank  which  are  brought  in  by  creditors  under  the  bill, 
without  reference  to  the  date  when  the  claims  are  brought  in.* 
Where  a  creditor's  bill  has  been  filed  under  this  statute  and  a 
receiver  has  been  appointed  under  the  bill,  the  Comptroller 
of  the  Currency  has  no  power  to  institute  a  separate  wind- 
ing-up proceeding  by  the  appointment  of  a  receiver;  and  if  a 
receiver,  so  appointed,  brings  a  suit  to  enforce  the  liability  of 
a  stockholder,  the  latter  maj  plead  the  pendency  of  a  creditor's 
bill  under  the  statute,  in  (ibatement,  because  he  is  not  to  be 
vexed  with  two  actions  at  the  same  time  for  the  same  cause.* 

§  7299.  Keceiver  Takes  Assets  Cum  Onere.  —  The  rule 
already  considered  as  applicable  to  receivers  generally,  ap- 
plies to  receivers  of  national  banks  appointed  by  the  Comp- 
troller of  the  Currency,  —  that  such  a  receiver  takes  the 
assets  of  the  bank  cum  onere,  —  that  is  to  say,  subject  to  any 
rights  existing  against  them  in  the  nature  of  liens  or  rights  of 
reclamation  which  might  have  been  asserted  at  the  time  when  he 
was  appointed,  or  which  subsequently  matured  under  pre-ex- 
isting contracts.^  And  the  Supreme  Court  of  the  United 
States  have  held  that  he  takes  debts  due  to  the  bank  subject  to 
any  right  of  set-off  which  may  exist  against  them  by  the 
debtors,  though  such  rights  of  set-off  do  not  mature  until 
after  his  appointment.*  On  principles  already  considered,' 
he  takes  trust  funds  subject  to  the  obligation  of  restoring  them 
entire  to  the  cestui  que  trust,  and  is  not  at  liberty  to  remit  the 
cestui  que  trust  to  a  pro  rata  dividend,  on  the  footing  of  the 
general  creditors.  Thus,  if  a  draft  has  been  delivered  to  a 
national  bank  for  collection,  and  the  bank  remits  it  to  a  col- 
lecting agent  and  then  fails,  and  the  collecting  agent  collects 
the  money  and  turns  it  over  to  the  receiver  of  the  bank, 

>  Eichmond  v.  Irons,  121    U.   S.  '  Harvey  v.  Lord,  10    Fed.  Eep. 

27;  reversing  on  some  points  «.  c.  236;  s.  c.  11  Biss.  (U.  S.)  144. 
tub  nom.  Irons  i>.  Manufacturers'  Nat.  °  Ante,  §§  6903,  6917. 

Bank,   17   Fed.   Rep.   308;    Irons  v.  *  Post,    §     7298.     Compare    ante, 

Manufacturers'  Nat.   Bank,  27  Fed.  §  3785,  et  seg.,  and  §  6965,  et  seq. 
Eep.  591 ;  8.  c.  3  Nat.  Bank  Oas.  211.  ■*  Ante,  §  7084,  et  seq. 
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the  receiver  must  account  in  full  to  the  person  depositing  the 
draft  for  collection.  The  reason  is,  that  the  depositor  of  the 
draft  had  the  right  of  reclamation  at  any  time  down  to  the  time 
when  the  bank  with  which  he  deposited  it  had  actually  col- 
lected it  and  mingled  the  amount  with  its  general  funds,  or 
had  credited  the  account  of  the  depositor  of  the  draft  with 
the  amount  of  the  collection;  and  the  receiver  took  the  pro- 
ceeds of  the  draft  subject  to  this  right  of  reclamation.^ 

§  7294.  Must  Kespect  Valid  tiens  and  Pledges.  —  Liens 
upon  the  property  of  a  national  bank,  acquired  without  fraud 
while  the  bank  was  agoing  concern,  will,  however, be  respected 
by  the  receiver.  Thus,  if  the  officers  of  such  a  bank  pledge 
a  note  to  secure  a  creditor  who  has  been  allowing  the  bank  to 
use  his  money  to  prevent  a  failure  of  the  bank,  and  with  the 
expectation  that  a  failure  will  be  prevented  by  retaining  and 
using  the  deposit  to  pay  other  depositors,  —  it  is  a  valid  pledge, 
and  should  be  respected  by  the  receiver.* 

§  7295.  Must  Kestore  Trust  Funds.  —  Trust  funds  which 
come  into  the  hands  of  receivers  of  national  banks  must  be 
restored  to  the  cestui  que  trust,  upon  principles  considered  in 
a  former  chapter.*    This  subject  will  not  be  pursued  in  this 

•  National  Exch.  Bank  v.  Beal,  BO  creditor  in  respect  of  them.     Ante, 

Fed.  Bep.  355;  ante,  ^  7090.    Thecon-  §  7091.    The  coiirt,  in  the  case  under 

elusion  of  the  court  so  holding  will  consideration,  also  held  that  where, 

equally  rest  upon  the  ground  that  in  such  a  case,  there  are  mutual  ac- 

until  the  avails  of  the  draft  had  been  counts  between   the  two  banks,  the 

collected,  by  the  bank  with  which  it  right  of  the  collecting  agent  to  set  off 

was  first  deposited,  prior  to  its  sus-  the  amount  of  the  collection  against 

pension,  and  mingled  with  its  own  the  indebtedness  of  the  insolvent  na- 

funds,  or  passed  to  the  credit  of  the  tional  bank  to  it,  cannot  be  adjudi- 

depositor  of  the  draft,  the  draft,  and  cated  in  a  suit  in  equity  between  the 

consequently  its  proceeds,  continued  owner  of  the  draft  and  the  insolvent 

to  be  a  trust  fund,  and  that  when  the  national  bank,  without  making  the 

proceeds    passed  into  the  hands  of  coUecting    bank    a   party.    National 

the  receiver  after  the  insolvency  of  the  Exch.  Bank  v.  Beal,  supra. 
bank,  they  passed  into  his  hands  as  "  Roberts  v.  Hill,  23  Fed.  Eep.  311. 

atrust  fund,  and  he  was  not  at  liberty  And  see,  as  to  restoring  trust  funds, 

to  deal  with  them  as  a  general  de-  ante,  §  6903. 
posit,  and  remit  the  dej^ositor  of  the  *  Ante,  §  7084,  et  seq. 

draft  to  the  position  of  a   general 
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chapter,  further  than  to  suggest  that  the  receiver  of  a  national 
bank  cannot  impound,  for  the  benefit  of  its  creditors,  property 
which  the  bank  itself  does  not  own.  Under  the  operation  of 
this  principle,  the  proceeds  of  paper  deposited  with  the  bank 
for  collection,  which  were  collected  or  credited  to  the  bank 
prior  to  the  appointment  of  the  receiver,  become  general 
assets  to  be  turned  over  to  the  Comptroller  for  distribution 
among  creditors.^  But  proceeds  of  such  collections  as  are 
made  by  the  receiver,  that  is,  such  as  are  paid  to  the  receiver 
by  the  payor  of  the  paper,  —  are  a  trust  fund,  and  must  be 
restored  in  full  to  the  persons  depositing  the  paper.* 

§  7296.  Must  Kestore  Money  Subscribed  on  Scheme  to 
Increase  Capital  Which  has  Failed.  —  It  has  been  held  that 
where  a  scheme  has  been  set  on  foot  to  increase  the  capital 
stock  of  a  national  bank,  and  the  public  have  been  invited  to 
subscribe  for  shares  under  such  scheme,  and  they  have  sub- 
scribed and  paid  the  amount  of  their  subscriptions  in  full, 
but  the  scheme  is  invalid  under  the  statute  for  the  want  of 
the  consent  of  two-thirds  of  the  stockholders,  and  the  national 
bank  subsequently  fails,  before  any  estoppel  in  favor  of  the 
bank  has  arisen  against  such  subscribers,  —  they  are  entitled 
to  recover  back  the  full  amount  of  their  subscriptions  on  the 
footing  of  its  being  a  trust  fund.''  But  the  true  view  seems  to 
be  that  they  are  general  creditors  merely.* 

§  7297.  Must  Restore  Money  Deposited  to  be  Loaned  to  the 
President  of  the  Bank.  —  In  a  case  depending  rather  upon  facts 
than  law,  it  appeared  that  the  president  of  a  national  bank  wanted 
to  borrow,  for  his  own  purposes,  $50,000  from  a  Canadian  bank,  but 
the  latter  could  not  lend  the  money  without  exceeding  the  limit  of 

^  First  Nat.  Bank  v.  Armstrong,  42  to  be  treated  merely  as  a  debt,  —  see 

Fed.  Eep.  193.  Booth    v.  Welles,  42  Fed.  Eep.  H ; 

'  Ibid.       Circumstances      under  and  compare  Welles  v.  Stout,  38  Fed. 

which,  the  receiver  is  not  required  to  Eep.  807. 

account    for  a  sum  of   money   con-  •  Winters  v.  Armstrong,  37  Fed. 

tributed  by  the  directors  to  restore  Eep.  608.    See  also  Schierenberg  v, 

its  capital,  as  a  special  trust  fund,  Stephens,  32  Mo.  App.  314. 
but  under  which  such  an  amount  is  '  Ante,  §  4466. 
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loans  allowed  to  it,  bnt  agreed  instead  to  deposit  the  required  amount 
at  interest  with  the  bank  of  which  the  applicant  for  the  loan  was 
president.  The  officers  and  the  majority  of  the  directors  of  the  bank 
receiving  the  deposit,  approved  the  transaction,  and  part  of  it  was 
actually  reloaned  to  its  president.  Subsequently  the  bank  receiving 
the  deposit  failed.  It  was  held  error  for  its  receiver  to  reject  the 
claim  of  the  Canadian  bank  for  the  amount  thus  deposited,  on  the 
theory  that  it  was  not  really  a  transaction  with  the  bank  of  which 
he  was  receiver,  but,  in  substance  and  intent,  a  personal  loan  to  the 
president  of  the  bank.  The  court  laid  stress  upon  the  fact  that 
there  had  been  a  complete  ratification  and  adoption  of  the  trans- 
action by  the  officers  of  the  bank  receiving  the  deposit,  such  as 
made  it  the  act  of  the  bank,  and  such  as  made  the  bank  responsible 
for  it.' 

§  7298.  What  Kiglits  of  Set-off  Exist  against  Receiver.  — 

We  have  already  considered  the  question  of  the  right  of  set- 
off in  cases  where  insolvent  estates  are  being  wound  up  in 
the  hands  of  receivers,  with  the  conclusion  that,  under  the 
principles  of  equity,  no  such  right  exists,  except  in  those 
cases  where  it  existed  at  the  time  when  the  corporation  ceased 
to  be  a  going  concern.^  We  have  already  noticed  that  the 
reason  which  excludes  the  right  of  set-off  in  other  cases  is 
that  the  effect  of  it  is  to  give  a  preference  to  the  creditor  seek- 
ing the  right  of  set-off,  over  the  other  creditors,  and  substan- 
tially to  pay  a  part  of  his  debt  out  of  their  money.  Dealing 
now  with  the  question  with  particular  reference  to  the  admin- 
istration of  the  assets  of  insolvent  national  banks  in  the  hands 
of  receivers,  we  discover  a  difference  of  opinion  upon  it.  But 
it  has  been  lately  settled,  so  far  as  the  present  phase  of  it  is 
concerned,  by  a  decision  of  the  Supreme  Court  of  the  United 
States.  The  question  came  before  that  court  in  1892  in  two 
cases:  one  a  writ  of  error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio,  and  the  other  a  cer- 
tificate from  the  United  States  Court  of  Appeals  for  the  Sixth 
Circuit.      In  answer  to  a  question  certified   by  the   United 

'  Eastern  Township  Bank  v.  Ver-  »  Ante,  §  3786.    Compare  ante,  § 

mont  Nat.  Bank,  22  Fed.  Eep.  186;      6964,  e(  «eg. 
s.  c.  22  Blatchf.  (U.  S.)  498. 
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States  Court  of  Appeals,  the  Supreme  Court  hold  that  where 
a  national  bank  becomes  insolvent  and  its  assets  pass  into 
the  hands  of  a  receiver  appointed  by  the  Comptroller  of  the 
Currency,  a  debtor  of  the  bank  can  set  off  against  his  indebt- 
edness the  amount  of  a  claim  which  he  holds  against  the 
bank,  although  the  debt  due  to  him  from  the  bank  was  pay- 
able at  the  time  of  its  suspension,  while  the  debt  due  by  him 
to  the  bank  was  payable  at  a  subsequent  time.^  But  the  court 
also  hold  that  this  right  of  set-off  is  an  equitable,  and  not  a  legal, 
right,  and  therefore  that  the  Circuit  Court  of  the  United  States 
cannot,  in  an  action  by  the  receiver  of  the  insolvent  national 
bank  against  its  debtor,  accord  to  the  defendant  such  right  of 
set-off;  but  that  it  must  be  sought  by  the  defendant  by  an 
affirmative  proceeding  in  equity.^  Some  previous  decisions 
of  the  court,  when  dealing  with  the  question  of  the  right  of  set- 
off in  other  relations,  had  prepared  the  way  for  the  conclusion 
that  insolvency,  on  the  one  hand,  justifies  the  set-off  of  a  debt 
owing  to  the  insolvent,  on  the  other,  although  such  debt  is 
not  due  at  the  time  of  the  suspension.* 

§  7299.  The  Question  how  Viewed  on  Principle.  — Profes- 
sional opinion  will  not  concur  in  the  propriety  of  the  conclu- 
sion of  the  court  that  "natural  justice  would  seem  to  require 
that  where  the  transaction  is  such  as  to  raise  the  presumption 
of  an  agreement  for  a  set-off,  it  should  be  held  that  the  equity 
that  this  should  be  done  is  superior  to  any  subsequent  equity, 
not  arising  out  of  a  purchase  for  value  without  notice."  *  Nor 
will  the  profession  concur,  without  dissent,  in  the  following 
observations  of  the  court:  "  In  the  case  at  bar,  the  credits 
between  the  banks  were  reciprocal,  and  were  parts  of  the  same 
transaction,  in  which  each  gave  credit  to  the  other  on  the 
faith  of  the  simultaneous  credit,  and  the  principle  applicable 

>  Scott  V.  Armstrong,  146  U,  S.  362;  Blount  v.  "Windley,  supra,  sim- 
499,  502,  513.  ply  administered  a  statute  of  North 

>  Jbid.  Carolina. 

'  Blount  V.  Windley,  95  U.  S.  173,  «  Scott  v.  Armstrong,  146   U.  S. 

177 ;  Carr  v.  Hamilton,  129  U.  S.  252,      499,  508. 
262;  Scammon  v.  Kimball,  92  U.  S. 
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to  mutual  credits  applied."  Stripped  of  unnecessary  detail, 
the  case  was  nakedly  the  case  where  the  customer  of  a  national 
bank  tenders  to  the  bank  his  note  for  discount,  and  the  note 
is  discounted,  and  the  proceeds  are  passed  to  his  credit,  the 
same  as  an  ordinary  deposit,  and  subject  to  his  check  for 
whatever  purposes  he  may  desire.  By  the  transaction,  under 
well-settled  rules  relating  to  the  subject  of  bank  deposits,  the 
national  bank  becomes  indebted  to  the  customer  to  the 
amount  of  the  proceeds  of  the  discounted  note  placed  to  his 
credit,  which  debt  is  payable  upon  his  demand.  On  the  other 
hand,  he  becomes  indebted  to  the  national  bank  to  the  full 
amount  of  his  note  which  the  bank  has  discounted,  but  his 
debt  to  the  bank  is  payable  at  a  future  day.  Before  his 
debt  to  the  bank  matures  and  becomes  payable,  the  bank  fails, 
and  the  Comptroller  of  the  Currency  puts  it  in  the  hands  of  a 
receiver  for  the  purpose  of  winding  it  up  and  distributing  its 
assets,  first  among  its  creditors,  and  next  among  its  stock- 
holders. While  the  fact  of  putting  its  assets  in  the  hands  of 
a  receiver  does  not  work  a  technical  dissolution  of  the  bank, 
such  as  suspends  the  prosecution  of  actions  against  it,'  it  does 
work  what  has  often  been  called  a  de  facto  dissolution.  It  puts 
an  end  to  the  bank  for  every  future  purpose  of  conducting  its 
business  as  a  going  concern,  unless  it  shall,  by  proceeding 
under  another  section  of  the  National  Bank  Act,*  enjoin  the 
Comptroller  and  receiver  from  so  holding  its  assets,  or  unless 
it  shall  restore  the  deficiency  of  its  assets,  or  otherwise  satisfy 
the  Comptroller  of  its  ability  to  resume  its  business.  It  is 
thus,  in  substance  and  essence,  dissolved,  and  ought  to  pass 
out  of  view  as  a  factor  in  determining  the  question.  But  if 
the  mental  processes  of  the  judges  who  have  taken  this  view 
were  analyzed,  it  would  be  found  that  the  infirmity  of  their 
view  has  been  brought  about  by  their  inability  to  look  upon 
the  question  except  as  a  question  standing  between  the  two 
contracting  parties,  and  their  failure  to  note  that  one  of  the 
contracting  parties  has  substantially  ceased  to  exist,  and  that 
those  who  claim  in  his  right  are  other  creditors  who  ought  to 

»  Ante,  §§  6894,  7268.  «  Post,  §  7316. 
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stand  on  an  equal  footing  with  the  customer  claiming  the  set- 
off. If  his  right  of  set-off  is  conceded,  it  operates  to  that  ex- 
tent as  a  payment  by  the  bank  of  his  debt  in  full,  and  this, 
too,  out  of  money  which  the  bank  has  loaned  to  him,  which 
money  was,  in  part  at  least,  the  money  of  other  depositors; 
and  thus  he  is  paid  out  of  the  pockets  of  other  creditors  of 
the  bank.  Now,  in  what  respect  does  he  stand  in  a  better 
position  than  the  other  creditors,  out  of  whose  deposits  he  is 
thus  paid?  He  does  not  stand  on  as  good  a  footing.  They 
have  put  their  money  into  the  bank  —  the  very  money  out  of 
which  he  is  paid  in  preference  to  them;  whereas  he  has  bor- 
roiued  their  money  from  the  bank.  That  is  the  very  substance 
of  the  transaction  in  every  case  where  the  capital  of  the  bank 
is  entirely  exhausted  at  the  time  of  the  transaction,  and  it  is 
measurably  the  substance  of  the  case  where  the  capital  of  the 
bank  is  in  part  exhausted  at  that  time.  To  make  the  question 
more  bald  and  palpable,  let  us  suppose  that  to-day  a  customer 
of  a  national  bank  procures  it  to  discount  his  note  for  $10,000, 
and  to  place  the  proceeds  to  his  general  credit,  and  that,  to-mor- 
roiv,  and  before  he  has  checked  at  all  against  the  proceeds,  and 
before  his  note  has  matured,  the  bank  fails  by  reason  of  its 
insolvency,  and  that  the  result  of  its  liquidation  shows  that, 
at  the  time  of  the  discount,  its  capital  was  exhausted  and  that 
its  assets  are  sufBcieut  to  pay  no  more  than  ten  cents  on  the 
dollar  to  its  depositors.  The  particular  effect  of  this  rule  is 
to  rescind  the  transaction  by  which  the  borrower  procures 
the  bank  to  discount  his  note;  whereas  no  rescission  is  ac- 
corded to  the  depositors  who  have  handed  over  to  the  bank 
their  own  money,  but  they  are  put  off  with  a  dividend  of  ten 
cents  on  the  dollar.  It  is  idle  to  characterize  a  rule  which 
permits  this  to  be  done  "  as  natural  justice."  The  legal  pro- 
fession will  never  concur  in  such  a  conclusion.  The  whole 
tenor  of  the  National  Bank  Act  is  opposed  to  such  a  conclu- 
sion. By  one  of  its  provisions,  "  the  Comptroller  shall  make 
a  ratable  dividend,"  ^  and  by  another,  all  preferences  avoided, 
and  attachments  (which  would  lead  to  preferences)  are  pro- 

'  Rev.  Stats.  U.  S.,  §  5236, 
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hibited.*  The  reasoning  of  the  Supreme  Court  of  the  United 
States,  by  which  they  endeavor  to  establish  the  right  of  set- 
off in  the  face  of  these  statutory  provisions, possesses  some  de- 
gree of  plausibility,  but  overlooks  the  substantial  reason  and 
justice  of  the  question.* 


»  Rev.  Stata.  U.  S.,  §  5234. 

'  That  reasoning,  in  its  opinion, 
written  by  Mr.  Chief  Justice  Fuller, 
is  as  follows :  "  The  argument  is  that 
these  sections,  by  implication,  forbid 
this  set-off,  because  they  require  that 
after  the  redemption  of  the  circulat- 
ing notes  has  been  fully  provided  for, 
the  assets  shall  be  ratably  distributed 
among  the  creditors,  and  that  no 
preferences  given  or  suffered,  in  con- 
templation of,  or  after  committing  the 
act  of  insolvency,  shall  stand.  And 
it  is  insisted  that  the  assets  of  the 
bank,  existing  at  the  time  of  the  act 
of  insolvency,  include  all  its  property 
without  regard  to  any  existing  liens 
thereon  or  set-offs  thereto.  We  do  not 
regard  this  position  as  tenable.  Un- 
doubtedly, any  disposition  by  a  na- 
tional bank,  being  insolvent  or  in 
contemplation  of  insolvency,  of  its 
choses  in  action,  securities,  or  other 
assets,  made  to  prevent  their  appli- 
cation to  the  payment  of  its  circulat- 
ing notes,  or  to  prefer  one  creditor 
to  another,  is  forbidden;  but  liens, 
equities,  or  rights  arising  by  express 
agreement,  or  implied  from  the  nature 
of  the  dealings  between  the  parties, 
or  by  operation  of  law,  prior  to  insol- 
vency and  not  in  contemplation 
thereof,  are  not  invalidated.  The 
provisions  of  the  act  are  not  directed 
against  all  liens,  securities,  pledges, 
or  equities,  whereby  one  creditor  may 
obtain  a  greater  payment  than  an- 
other, but  against  those  given  or  aris- 
ing after  or  in  contemplation  of 
insolvency.  Where  a  set-off  is  other- 
wise valid,  it  is  not  perceived  how  its 


allowance  can  be  considered  a  prefer- 
ence ;  and  it  is  clear  that  it  is  only  the 
balance,  if  any,  after  the  set-off  is  de- 
ducted which  can  justly  be  held  to 
form  part  of  the  assets  of  the  insol- 
vent. The  requirement,  as  to  ratable 
dividends,  is  to  make  them  from 
what  belongs  to  the  bank,  and  that 
which,  at  the  time  of  the  insolvency, 
belongs  of  right  to  the  debtor,  does 
not  belong  to  the  bank."  Scott  v. 
Armstrong,  146  U.  S.  499,  510.  Anal- 
ogous decisions  in  the  English  Court 
of  Chancery,  under  an  early  bank- 
ruptcy law  of  that  country,  to  which 
the  court  appealed  for  support  of  its 
Conclusion,  are  antiquated.  Anony- 
mous, 1  Mod.  215;  Curson  v.  African 
Co.,  1  Vern.  121;  Chapman  v.  Derjy, 
2  Vern.  117.  They  are  two  hundred 
years  old ;  they  are  relics  of  a  period 
when  the  system  of  equity  was  in  a 
very  crude  condition,  and  when  the 
conceptions  of  justice  upon  which  the 
English  Court  of  Chancery  proceeded 
were  far  less  enlightened  than  those 
upon  which  courts  proceed  at  the 
present  day.  Decisions  of  inferior 
Federal  courts,  tending  to  the  same 
conclusion,  were  also  cited  by  the  Su- 
preme Court;  Snyders'  Sons  Co.  v. 
Armstrong,  37  Fed.  Bep.  18 ;  Yardley 
V.  Clothier,  49  Fed.  Rep.  337;  Arm- 
strong V.  Warner,  21  Week.  Law  Bull. 
(Ohio)  136;  s.  c.  27  Weekly  Law 
Bull.  (Ohio)  100.  The  case  of  Louis 
Snyders'  Sons  Co.,  supra,  is  not  in 
point,  because  in  that  case  the  re- 
ceiver had  allowed  the  set-off,  and  the 
question  for  decision  was  whether  the 
court  would  subsequently  set  it  aside 
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§  7300.  The  Question  how  Viewed  by  Other   Courts. —  It 

has  been  held  by  the  Supreme  Court  of  Ohio  that  the  receiver  of  a 
nati'onal  bank  holds,  in  respect  of  the  bank  and  its  creditors,  the 
substantial  relation  of  a  statutory  assignee,  and  that  "  a  right  of  set- 
off, perfect  and  available  against  the  bank  at  the  time  of  his  appoint- 
ment as  receiver,  is  not  affected  by  the  bank's  insolvency,"  —  the 
reason  being  that  he  succeeds  only  to  the  rights  of  the  bank  existing 
at  the  time  when  it  goes  into  liquidation.'  A  Federal  district  judge. 
Bitting  in  the  Circuit  Court  of  the  United  States  in  the  same  State, 
has,  however,  held  that,  under  the  provision  of  the  national  banking 
law  ''  (and  other  provisions  of  the  same  act)  prescribing  the  duties  of 
the  receiver  in  winding  up  such  insolvent  banks, —  all  unsecured 
creditors  are  placed  on  the  same  footing  of  equality.'  The  court 
accordingly  held  that  funds  received  by  a  creditor  of  a  national 
bank,  upon  the  discounting  of  his  note  by  the  bank,  which  were 
deposited  with  the  bank  subject  to  his  check,  and  which  had  been 
drawn  upon  by  him,  but  which  were  intended  to  meet  the  note  when 
due,  could  not  be  pleaded  as  a  set-off  in  an  action  on  the  note 
brought  by  the  receiver  into  whose  hands  the  note  had  come  before 
maturity;  and  that  this  conclusion  was  not  affected  by  the  provision 
of  the  Code  of  Civil  Procedure  of  Ohio,  to  the  effect  that  a  cross- 
demand,  which  may  be  pleaded  as  a  counter-claim  or  set-off,  shall 
not  be  extinguished  as  such  by  the  assignment  or  death  of  either 
party.*  The  conclusion  is  perfectly  plain,  and  is  consistent  with 
the  doctrine  of  the  Supreme  Court  of  Ohio,  above  referred  to;  for  the 
reason  that  no  right  of  set-off  existed  at  the  time  when  the  receiver 
was  appointed,  because  the  note  of  the  customer  in  the  hands  of  the 
bank  had  not  then  matured.  It  is  respectfully  submitted  that  there 
is  nothing  in  the  language  of  the  Eevised  Statutes  of  the  United 
States  which  indicates  a  purpose  on  the  part  of  Congress  to  establish 
any  rule  different  from  that  which  obtains  under  the  principles  of 
equity,  and  from  that  prescribed  by  the  Ohio  statute,  in  regard 
to  this  right  of  set-off;  and  that  the  statute  ought  not  to  be  so  con- 


on  the  theory  of  money  paid  under  the  weight  of  modern  judicial  opinion 

"  a  mutual  mistake."    But  Yardley  may  be  easily  made  to  appear. 
V.  Clothier,  supra,  is  directly  in  point,  '  Hade  v.  McVay,  31  Ohio  St.  231 ; 

and  contains  a  learned  opinion  by  e.  c.  2  Nat.  Bank  Cas.  353. 
Butler,  J.    There  are  State  decisions  '  Eev.  Stats.  U.  S.,  (j  5242. 

belonging  to  the  same  category ;  but  '  Armstrong  v.  Scott,  36  Fed.  Eep. 

that  they  are  not  in  accordance  with  63.  *  H,id 
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Btrued  as  to  destroy  a  right  of  set-off  existing  at  the  time  when  the 
receiver  was  appointed,  since  that  would  give  it  a  construction  which 
would  make  it  operate  to  destroy  vested  rights.  Under  any  theory 
of  the  subject  which  the  courts  have  adopted,  the  principle  obtains 
which  has  been  elsewhere  noted,^  that  a  debtor  to  the  bank  cannot, 
by  purchasing  claims  against  it  subsequently  to  the  appointment  of 
a  receiver,  acquire  a  right  of  set-off  as  against  the  receiver.'  One 
test  by  which  to  determine  whether  there  is  a  right  of  set-off  is  to 
consider  whether  the  claim  sought  to  be  used  as  an  offset  is  of  such 
a  nature  that  the  creditor  demanding  the  right  of  set-ofE  would  be 
entitled  to  stand  as  a  preferred  creditor  in  respect  of  such  claim.' 

§  7301.  The  Same  Subject  Continued.  —  Cases  are  found 
which  concede  this  right  of  set-off  where  the  debt  of  the 
depositor  to  the  national  bank  did  not  mature  until  after  the 
appointment  of  the  receiver;  but  they  are  not  in  accordance 
with  sound  principle,  because  they  operate  to  give  the  depos- 
itor a  preference  over  other  creditors  of  the  bank,  and  to  con- 
vert his  simple  deposit  into  something  in  the  nature  of  a 
trust  fund.*     Of  course,  a  depositor  who  has  no  right  of  set- 

*  Ante,  §§  3797,  6967.  where  the  plaintiff,  as  receiver,  took 

*  To  illustrate  this,  take  a  Penn-  possession  of  the  bank  on  September 
sylvania  case  where  A.  owed  a  national  5,  1867,  and  the  defendant  had  on 
bank  $35,000,  and  where  B.  had  in  deposit  to  his  credit  at  that  date, 
the  bank  a  deposit  of  $44,000  at  the  $571.21,  but  the  bank  at  that  date 
time  when  the  bank  stopped  payment  held  his  note  for  $800,  to  become  due 
by  reason  of  insolvency,  and  where  on  the  5th  of  November,  1867, — two 
on  the  next  day  B.  assigned  his  de-  months  after  the  receiver,  in  fact, 
posit  to  A.  Here  it  was  held  that  A.  took  possession.  The  depositor  paid 
could  not  set  off  the  deposit  as  against  the  amount  of  hia  deposit,  and  the 
his  indebtedness  to  the  bank,  as  it  receiver  sued  for  the  balance,  and  it 
would  operate  to  give  a  preference  to  was  held  that  he  could  not  recover, 
one  creditor  over  the  others  in  contra-  as  the  depositor  had  a  right  to  have 
vention  of  the  act  of  Congress  (Yen-  his  deposit  set  off  against  the  note, 
ango  Nat.  Bank  v.  Taylor,  56  Pa.  St.  The  court  proceeded  upon  the  view 
14)  —  a  conclusion  which  is  perfectly  that  such  was  the  statute  law  of  New 
plain.  York,  and  that  there  was  nothing  in 

»  "Welles  V.  Stout,  38  Fed.  Eep.  807.  the  National  Bank  Act  making  a  dif- 

*  Among  these  cases  is  Piatt  v.  ferent  rule.  See,  to  the  same  effect, 
Bentley,  determined  in  one  of  the  de-  New  Amsterdam  Sav.  Bank  v.  Garter, 
partments  of  the  Supreme  Court  of  54  How.  Pr.  (N.  Y.)  385.  But  the 
New  York  (11  Am.  Law  Eeg.  (n.  s.)  Supreme  Court  of  Errors  of  Oonnec- 
171;   8.  0.  1  Nat.  Bank   Cas.  758),  ticut,    proceeding   upon   the    sound 
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off  at  the  time  when  the  bank  passes  into  the  hands  of  the 
receiver,  cannot  create  such  a  right  by  assigning  his  deposit 
to  a  debtor  of  the  bank;  and  this,  on  the  principle  that  one 
cannot,  by  buying  up  claims  of  an  insolvent  person  or  cor- 
poration, after  it  has  ceased  to  be  a  going  concern,  acquire  a 
right  of  set-off,  such  as  will  give  him  a  preference  over  its 
other  creditors.^  A  demand  which  the  debtor  of  such  a  bank 
may  have  against  it  for  the  repayment  of  usurious  interest 
which  he  may  have  paid  to  it,  cannot  be  availed  of  by  him  in 
an  action  against  him  by  its  receiver,  to  secure  a  set-off.^ 
Indeed,  such  a  set-off  is  not  available  against  the  bank  while 
it  continues  to  be  a  going  concern."  The  reason  is  that,  the 
statute  having  prescribed  as  a  penalty  for  the  taking  of  usuri- 
ous interest  by  a  national  bank  that  the  person  paying  unlaw- 
ful interest,  or  his  legal  representative,  may,  in  any  action  of 
debt  against  the  bank,  recover  back  twice  the  amount  so  paid, 
—  the  remedy  to  recover  the  penalty  is  exclusive,  and  he  can 
resort  to  no  other  mode  or  form  of  procedure  to  right  him- 
self.* The  case  refers  itself  to  the  well-known  principle  that 
where  a  statute  creates  a  new  right  or  offense  and  prescribes 
a  specific  remedy  or  punishment,  such  remedy  or  punishment 
is  alone  applicable,  and  to  that  extent  the  statute  is  exclu- 


§  7302.  Continued. — Where  the  action  of  the  receiver  is 
against  a  stockholder  to  collect  an  assessment,  or  to  enforce  his 
individual  liability  under  the  National  Banking  Act,  and  the 
stockholder  is  also  a  creditor  of  the  bank,  he  cannot  use  his 


view,  held  that,  upon  the  insolvency  v,  Byrne,  43  Conn.  155 ;  ».  o,  21  Am. 

of  a  savings  bank,  a  depositor  cannot  Eep.  641. 

set  off  his  deposit  against  the  debt  '  Venango  Nat.  Bank  v.  Taylor,  66 

due  from  him  to  the  bank,  unless  Pa.  St.  14;   s.  c.  1   Nat.  Bank  Cas. 

possibly,  in  the  case  where  the  de-  842;  ante,  §§  8797,  6901,  6967. 
posit  was  made  for  the  purpose  of  be-  '  Hade  v.  McVay,  31  Ohio  St.  231 ; 

ing  applied  on  the  indebtedness,  and  8.  c,  2  Nat.  Bank  Oas.  353. 
the  bank  officer  knew  the  fact.    And  "  Barnet  j;.  National  Bank,  98  U.  S. 

this  would  seem  clear ;  for,  in  such  a  555.  *  Ibid. 

case,  the  set-off  would  be  executed  by  "  Farmers'  &c.  Nat.  Bank  v.  Dear- 

the  agreement  of  the  parties.    Osborn  ing,  91  U.  S.  29. 
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credit  by  way  of  set-off,^  under  prijaciples  already  fully  dis- 
cussed.'' In  like  manner,  where  the  action  is  brought  by  the 
receiver  against  an  indorser  of  a  note  maturing  after  his  ap- 
pointment, the  indorser  cannot  set  off  his  deposit  in  the 
bank;'  and  this  in  accordance  with  the  best  opinion  on  the 
subject  of  the  right  of  set-off  as  against  a  receiver,  assignee, 
or  other  representative  of  insolvents,  under  statutes  provid- 
ing for  a  ratable  distribution  of  their  property  among  their 
creditors.  Thus,  in  New  York,  one  cannot  set  off  a  demand 
due  him  from  an  insolvent  bank  against  a  liability  that  has 
become  fixed  since  the  appointment  of  the  receiver;*  for, 
while  the  receiver  succeeds  to  the  rights  of  the  insolvent,  he 
succeeds  only  to  such  rights  as  existed  and  were  fixed  at  the 
time  when  he  took  possession.®  But  no  new  or  higher  rights 
can  arise  against  the  creditors  of  the  insolvent  after  his  assets 
are  impounded  for  ratable  distribution  among  them.®  No  sub- 
sequent lien  can  be  created,  or  right  of  preference  obtained, 
in  respect  of  any  such  assets,  or  property,  after  the  appoint- 
ment of  the  receiver;^  but  the  rights  of  the  parties  must  be 
adjusted  with  reference  to  the  condition  of  things  which 
existed  when  the  receiver  took  charge  of  the  assets.  If  a 
note  held  by  the  bank  was  not  then  due,  a  deposit  held  by  it 
cannot  be  availed  of  by  the  depositor  as  a  set-off  against  the 
receiver,  under  principles  which  have  been  often  acted  upon 
by  the  courts.*  In  an  action  by  a  receiver  against  a  stock- 
holder, the  latter  cannot  establish  a  set-off  upon  evidence  that 
the  property  was  delivered  by  him  to  the  bank  upon  an 
understanding  that  it  should  be  applied  upon  his  assessment 

»  Hobart  V.  Gould,  8  Fed.  Eep.  57 ;  *  See  Fry  v.  Evans,  8  Wend.  (N.  Y.) 

Sawyer  v.  Hoag,  17  Wall.  (U.  S.)  610.  530;  Merritt  v.  Seaman,  6  N.  Y.  163. 

»  Ante,  ^  3786,  et  seg.  '  Balch  v.  Wilson,  25  Minn.  299 ; 

'  Stephens  v.  Schucliniann,  32  Mo.  s.  c.  33  Am.  Rep.  467 ;   ante,  §§  3797, 

App.  333;  s.  c.  3  Nat.  Bank  Cas.  540.  6967. 

*  Jordan ».  National  Shoe  &c.  Bank,  *  United     States     Trust     Co.     v. 

74  N.  Y.  467 ;  s.  c.  30  Am.  Eep.  319.  Harris,  2  Bosw.  (N.  Y.)  75,  76 ;  Clark 

'  American  Bank  ■v.  Wall,  56  Me.  v.  Brockway,  3  Keyes  (X.  Y.),   13; 

167;  Miller  W.Franklin  Bank,  1  Paige  Ee  Middle  District   Bank,   1    Paige 

(N.  Y.),  444;  Colt  v.  Brown,  12  Gray  (N.  Y.),  585;  «.  c.  19  Am.  Dec.  452; 

(Mass.),  233.  Clarke  v.  Hawkins,  5  E.  I.  219. 
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if  the  bank  should  fail.*  The  obvious  reason  is,  that  the 
individual  liability  of  the  stockholders  of  such  a  bank  is  in 
the  nature  of  a  statutory  guaranty  in  favor  of  the  creditors 
of  the  bank,  which  guaranty  cannot  be  frittered  away  by  ar- 
rangements between  the  bank  and  the  stockholder. 
• 
§  7303.  Waiver  of  Eight  of  Set-off.  —  The  voluntary  pay- 
ment  by  the  maker  of  a  promissory  note,  with  full  knowledge 
of  all  the  facts,  operates  as  an  abandonment  or  waiver  of  all 
right  to  set  off  cross-demands  or  independent  debts;  and  a 
bill  in  equity  disclosing  such  facts  presents  no  case  for  equi- 
table relief  by  way  of  an  equitable  set-off.^ 

§  7304.  Voluntary  Liquidation  of  Ifational  Banks.  —  The 

National  Bank  Act  provides  that  "any  association  may  go 
into  liquidation  and  be  closed  by  the  vote  of  its  shareholders 
owning  two-thirds  of  its  stock."'  A  national  bank  in  volun- 
tary liquidation  does  not  lose  the  faculty  of  suing  and  being 
sued  in  its  corporate  name  for  the  purpose  of  closing  its  busi- 
ness; and  a  creditor  may  maintain  a  suit  against  it  while  so 
in  liquidation,  upon  a  disputed  claim,  although  he  has  filed  a 
bill,  under  an  amendatory  act  already  set  out,*  to  enforce  the 
individual  liability  of  the  stockholders."  If  the  bank  is  reor- 
ganized by  a  majority  of  the  stockholders  under  a  new  name,, 
and  the  assets  of  the  bank  in  liquidation  are  sold  to  the  new 

*  Witters  V.  S&wles,  32  Fed.  Eep.  montha  of  the  resolve  to  close,  the- 

130.  bank  must  deposit  with  the  United 

'  United  States  Bung  Man.  Co.  v.  States  Treasurer  lawful  money  of  the 

Armstrong,  34  Fed.  Eep.  94,  per  Jack-  United  States  sufficient  to  redeem  its 

son,  J.  outstanding  circulation,  which  goes  to 

'  Eev.  Stats.  U,  S.,   5  5220.    The  the  credit  of  the  bank  on  redemptiou 

succeeding  five  sections   {5§  5221  to  account.     By  section  5223,   this  de- 

5225)  prescribe-the  details  of  the  liqui-  posit  is  not  required  from  a  bank  con- 

dation.     Section  6221  provides  that  solidating  with  another.    As  to  vohtn~ 

notice  of  the  intent  to  dissolve  must  tary  liquidations  by  other  corporations, 

be  given  under  the  seal  of  the  bank  see  ante,  §  6692,  et  seq.;  with  which 

by  the   president  or    cashier,  to  the  compare  ante,  §5  4443  and  4538,  et  seq. 

Comptroller,  and  published  for   two  *  Act  Oong.  June  30, 1876,  §  2 ;  ante, 

months  in  a  newspaper,  etc.,  notify-  §  7268. 

ing    all    creditors    to    present   their  °  National  Bank  v.  Insurance  Oo.,. 

claims.    By  section  6222,  within  six  104  U.  S.64j  s.  c.  3  Nat.  Bank  Cas.  20. 
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corporation,  a  stockholder,  who  receives  dividends  in  liquida- 
tion, will  be  estopped  to  claim  a  right  to  share  in  the  earnings 
of  the  new  bank.'  The  rights  of  stockholders  cannot  be 
affected  by  contracts  made  by  the  president  of  the  bank  after 
it  has  gone  into  voluntary  liquidation  under  this  statute;^  and 
where  the  acting  president  had  made,  while  the  bank  was  in 
liquidation,  a  contract  with  one  of  its  creditors,  by  which  the 
bank  had  been  released  as  a  guarantor  on  certain  notes,  and 
at  the  same  time  the  president  had  attempted  so  to  frame  the 
contract  as  to  retain  the  liability  of  the  stockholders  of  the 
bank,  it  was  held  that  the  release  of  the  bank  released  the  lia- 
bility of  the  stockholders.*  The  fact  that  a  national  bank  has 
gone  into  voluntary  liquidation  does  not  prevent  the  prosecu- 
tion of  actions  against  it.* 

§  7305.  When    Stockholders    may    Elect   Agrent  to  Wind 

up.  —  The  third  section  of  the  act  of  Congress,  June  30,  1876, 
enacts:  "  That  whenever  any  association  shall  have  been  or 
shall  be  placed  in  the  hands  of  a  receiver,  as  provided  in  sec- 
tion 5234  and  other  sections  of  said  statutes;  and  when,  as 
provided  in  section  5236  thereof,  the  Comptroller  shall  have 
paid  to  each  and  every  creditor  of  such  association,  not 
including  shareholders  who  are  creditors  of  such  association, 
whose  claim  or  claims  as  such  creditor  shall  have  been  proved 
or  allowed  as  therein  prescribed,  the  full  amount  of  such 
claims  and  all  expenses  of  the  receivership,  and  the  redemp- 
tion of  the  circulating  notes  of  such  association  shall  have 
been  provided  for  by  depositing  lawful  money  of  the  United 
States  with  the  Treasurer  of  the  United  States,  —  the  Comp- 
troller of  the  Currency  shall  call  a  meeting  of  the  share- 
holders of  such  association,  by  giving  notice  thereof  for 
thirty  days  in  a  newspaper  published  in  the  town,  city,  or 
county  where  the  business  of  such  association  was  carried 

»  First  Nat.  Bank  v.  Marshall,  26  »  Ibid. 

HI.  App.  440;  s.  c.  3  Nat.  Bank  Cas.  *  Ordway  v.  Central  Nat.  Bank,  47 

401.  Md.  217;  «.  c.  28  Am.  Kep.  455;  1 

'  Schrader  v.  Manufacturers'  Nat.  Nat.  Bank  Cas.  569. 
Bank,  133  U.  S.  67. 
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on,  or  if  no  newspaper  is  there  published,  in  the  newspaper 
published  nearest  thereto;  at  which  meeting  the  shareholders 
shall  elect  an  agent,  voting  by  ballot,  in  person  or  by  proxy, 
each  share  of  stock  entitling  the  holder  to  one  vote.  And 
when  such  agent  shall  have  received  votes  representing  at 
least  a  majority  of  the  stock  in  value  and  number  of  shares, 
and  when  any  of  the  shareholders  of  the  association  shall 
have  executed  and  filed  a  bond  to  the  satisfaction  of  the 
Comptroller  of  the  Currency,  conditioned  for  the  payment 
and  discharge  in  full  of  any  and  every  claim  that  may  here- 
after be  proved  and  allowed  against  such  association  by  and 
before  a  competent  court,  and  for  the  faithful  performance 
and  discharge  of  all  and  singular  the  duties  of  such  trust, — 
the  Comptroller  and  the  receiver  shall  thereupon  transfer  and 
deliver  to  such  agent  all  the  undivided  or  uncollected  or  other 
assets  and  property  of  such  association  then  remaining  in 
th6  hands  or  subject  to  the  order  or  control  of  said  Comp- 
troller and  said  receiver,  or  either  of  them.  And  for  this 
purpose,  said  Comptroller  and  said  receiver  are  hereby  sev- 
erally empowered  to  execute  any  deed,  assignment,  transfer, 
or  other  instrument  in  writing  that  may  be  necessary  and 
proper;  whereupon  the  said  Comptroller  and  the  said  receiver 
shall,  by  virtue  of  this  act,  be  discharged  and  released  from 
any  and  all  liabilities  to  such  association,  and  to  each  and  all 
of  the  creditors  and  shareholders  thereof.  And  such  agent  is 
hereby  authorized  to  sell,  compromise,  or  compound  the  debts 
due  to  such  association  upon  the  order  of  a  competent  court 
of  record,  or  of  the  United  States  Circuit  Court  for  the  dis- 
trict where  the  business  of  the  association  was  carried  on. 
Such  agent  shall  hold,  control,  and  dispose  of  the  assets  and 
property  of  any  association  which  he  may  receive  as  herein- 
before provided,  for  the  benefit  of  the  shareholders  of  such 
association  as  they,  er  a  majority  of  them  in  value  or  number 
of  shares,  may  direct,  distributing  such  assets  and  property 
among  such  shareholders  in  proportion  to  the  shares  held  by 
each;  and  he  may,  in  his  own  name  or  in  the  name  of  such 
association,  sue  and  be  sued,  and  do  all  other  lawful  acts  and 
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things  necessary  to  finally  settle  and  distribute  the  assets  and 
property  in  his  hands.  In  selecting  an  agent  as  hereinbefore 
provided,  administrators  or  executors  of  deceased  shareholders 
may  act  and  sign  as  the  decedent  might  have  done  if  living, 
and  guardians  may  so  act  and  sign  for  their  ward  or  wards."  ^ 
It  has  been' held  that  the  courts  of  the  United  States  have  the 
same  jurisdiction  of  suits  by  and  against  the  "  agent "  of 
national  banks,  appointed  under  this  statute,  which  they 
have  of  suits  by  and  against  receivers  of  such  banks,  —  each 
being  in  the  same  sense  officers  of  the  United  States,  and  each 
representing  in  the  same  relation  the  bank  in  its  corporate 
capacity;  and  that  this  jurisdiction  attaches  without  regard 
to  diversity  of  citizenship  or  amount  involved.^  If  an  action 
has  been  commenced  by  the  receiver  of  such  a  bank,  and, 
pending  the  action,  -the  receiver  is  displaced  by  an  "  agent " 
under  the  provisions  of  the  statute,  the  agent  may  be  sub- 
stituted upon  motion  as  plaintiff  of  record  in  place  of  the 
receiver.* 

§  7306.  Keceiver  Authorized  to  Purchase  Property  in 
Which  Bank  has  Equities.  —  By  the  act  of  Congress  of 
March  29,  1886,*  the  receiver  of  national  banks  is  authorized, 
subject  to  the  approval  of  the  Comptroller  of  the  Currency, 
to  purchase  property  in  which  the  bank  has  equities.  The 
statute  confers  upon  the  receiver  the  power,  under  the  super- 
iutendency  of  the  Comptroller,  to  redeem  property  which  has 
been  mortgaged,  pledged,  or  otherwise  assigned  by  the  bank 
whenever  the  redemption  of  such  property  would  be  to  the 
advantage  of  the  trust.  It  is  not  thought  necessary  to  set  out 
the  statute  in  terms. 

§  7307,    Notice    to    Present   Claims    to    Receiver.  —  The 

National  Bank  Act  provides:  "The  Comptroller  shall,  upon  ap- 
pointing a  receiver,  cause  notice  to  be  given,  by  advertisement 

1  Act  Oong.  June  30,  1876,  §  3;  19  »  Ibid. 

U.  S.  Stats,  at  Large,  63;  Supp.  to  *  24  TJ.  S.   Stats,  at  Large,  8;   1 

Eev.  Stats.  U.  S.  (2d  ed.),  p.  107.  Supp.  to  Kev.  Stats.  U.  S.  (2d  ed.),  p. 

"  McConville  v.  Gilmour,  36  Fed.      488. 
Rep.  277. 
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in  such  newspapers  as  he  maj'  direct,  for  three  consecutive 
months,  calling  on  all  persons  who  may  have  claims  against 
such  association  to  present  the  same,  and  to  make  legal  proof 
thereof."* 

§  7308.  Proof  of  Claims  by  Creditors.  —  "The  claims 
of  creditors  may  be  proved  before  the  Comptroller,  or  estab- 
lished by  suit  against  the  association.  Creditors  must  seek 
their  remedy  through  the  Comptroller  in  the  mode  prescribed 
by  the  statute;  they  could  not,  prior  to  the  act  of  1876,  pro- 
ceed directly  in  their  own  names  against  the  stockholders  or 
debtors  of  the  bank."* 

§  7309.  Dividends  by  Comptroller  in  Liquidation, — The 

National  Bank  Act  also  provides  that:  "From  time  to  time, 
after  full  provision  has  been  first  made  for  refunding  to  the 
United  States  any  deficiency  in  redeeming  the  notes  of  such 
association,  the  Comptroller  shall  make  a  ratable  dividend  of 
the  money,  so  paid  over  to  him  by  such  receiver,  on  all  such 
claims  as  may  have  been  proved  to  his  satisfaction,  or  adjudi- 
cated in  a  court  of  competent  jurisdiction,  and,  as  the  pro- 
ceeds of  the  assets  of  'such  association  are  paid  over  to  him, 
shall  make  further  dividends  on  all  claims  previously  proved 
or  adjudicated;  and  the  remainder  of  the  proceeds,  if  any, 
shall  be  paid  over  to  the  shareholders  of  such  association,  or 
their  legal  representatives,  in  proportion  to  the  stock  by  them 
respectively  held."* 

§  7310.  What  Claims  Entitled  to  Distribution. — This  distri- 
bution by  the  Comptroller  is  to  include  all  legal  liabilities  of 
the  bank,  whether  such  liabilities  are  debts,  technically  so 
called,  or  result  from  the  non-feasance  or  malfeasance  of  its 
ofiicers  acting  in  its  behalf,  —  e.  g.,  from  their  embezzlement  of 

1  Act  Cong.  June  3, 1864,  ch,  106,  '  Act,  Cong.  June  8,  1864,  ch.  106, 

§  50;  13  TJ.  S.  Stats,  at  Large,  p.  114;  §  60;  13  TJ.  S.  Stats,  at   Large,  114; 

Eev.  Stats.  U.  S.,  §  5235.  June  30,  1876,  ch.  156,  §  3 ;  19  U.  S, 

"  Kennedy  iJ.Gibson,  8  Wall.CU.S.)  Stats.  atLarge,p.  63;  Eev.  Stats.U.S., 

498 ;  8.  c.  1  Nat.  Bank  Oas.  17,  21.  §.  5236. 
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bonds  committed  to  the  bank  for  safe-keeping.^  As  hereafter 
stated,*  the  claims  of  depositors  and  other  creditors  draw  inter- 
est, because  they  are  in  equity  entitled  to  interest  before  any 
surplus  of  the  proceeds  in  the  hands  of  the  Comptroller  for 
distribution  are  handed  over  to  the  stockholders.*  Where  the 
claimant  had  brought  an  action  to  establish  his  claim,  and, 
several  years  after  the  appointment  of  the  receiver,  had  re- 
covered a  judgment,  and,  in  the  mean  time,  the  receiver  had 
paid  several  dividends  in  liquidation, — it  was  held  that  this 
claimant  was  not  entitled  to  receive  the  face  of  his  judgment, 
but  that  the  receiver  was  right  in  calculating  the  amount  due 
him  according  to  the  judgment,  as  of  the  date  of  the  failure, 
and  in  paying  him  but  sixty-five  per  cent  upon  the  amount 
of  the  judgment.  The  reason  was  that  the  dividends  to  the 
other  creditors  had  been  calculated  in  that  way,  and  that  all 
the  judgment  creditor  was  entitled  to  was  a  share  in  the  pro- 
ceeds of  the  assets  equal  to  what  had  been  distributed  to 
others  during  the  pendency  of  his  litigation.  In  other  words, 
it  was  the  duty  of  the  Comptroller,  in  paying  dividends  upon 
this  judgment,  to  take  its  value  at  the  date  of  the  appoint- 
ment of  the  receiver  as  the  basis  of  the  distribution,  because 
he  had  taken  the  value  of  the  claims  of  the  other  creditors  as 
of  that  date  as  the  basis  of  the  dividends  which  he  had  pre- 
viously made;  and  if  interest  was  to  be  added  upon  one  claim 
after  that  date,  before  the  percentage  of  dividends  was  calcu- 
lated, it  should  be  upon  all,  otherwise  the  distribution  would 
be  according  to  different  rules,  and  not  ratable,  as  the  law 
requires.  Stated  in  another  way,  the  dividends  are  to  be 
paid  on  the  adjudicated  claim,  and  not  upon  the  amount 
due  upon  the  claim  when  adjudicated.  "  The  judgment 
established  the  claim,  as  a  claim  against  the  bank  at  the 
time  of  the  insolvency,  and  the  amount  due  when  the  judg- 
ment was  rendered.  Thus,  the  claim  was  adjudicated,  and 
the  amount  due  at  the  date  of  the  judgment  ascertained;  but 

*  Turner  v.  First  Nat.  Bank,  26  ^  Compare  ante,  §  3132,  et  seg.,  and 

Iowa,  562;  «.  c.  1  Nat.  Bank  Cas.  454,      §  7270. 
"  Post,  §  7314. 

5817 


6  Thomp,  Corp.  §  7312.]     eeceivers  ov  corpokations. 

for  the  Comptroller  to  pay  the  relator  on  the  amount  due  him 
at  that  time,  and  the  other  creditors  on  the  amount  due  them 
eight  years  before,  when  the  insolvency  occurred,  would  cer- 
tainly not  be  making  ratable  dividends  from  the  assets  on  all 
claims  against  the  bank."  ^ 

§  7311.  Priorities  among'  Creditors  in  Such  Distribution. 

The  claims  of  depositors,  when  proved  to  the  satisfaction  of 
the  Comptroller  under  the  statute  quoted  in  the  preceding 
section,  stand  on  the  same  footing  as  though  they  had  been 
reduced  to  judgment.^  Under  this  statute,  claims  presented 
by  creditors  may  be  proved  before  the  receiver,  or  they  may 
be  put  in  suit  in  any  court  of  competent  jurisdiction,  as  a 
means  of  establishing  their  validity,  and  of  determining  the 
amount  owed  by  the  bank;  but  the  judgment,  when  recovered, 
will  not  give  the  creditor  any  lien  on  the  property  of  the 
bank,  nor  secure  to  the  judgment  creditor  any  preference  over 
other  creditors  whose  claims  are  proven  before  the  receiver. 
All  alike  must  await  the  action  of  the  Comptroller,  and  be 
content  with  a  just  and  legal  distribution  of  the  proceeds  of 
the  assets  collected  by  the  receiver  and  liquidated  by  the 
Comptroller  according  to  the  statute.'  After  a  national  bank 
has  been  dissolved  by  the  judgment  of  a  court  of  competent 
jurisdiction,  a  creditor  cannot,  by  attaching  its  assets,  secure 
priority  over  other  creditors,  but  his  attachment  must  yield 
to  the  demand  of  a  receiver  subsequently  appointed.* 

§  7313.  When  United  States  not  a  Preferred  Creditor. — 

It  has  been  held  that,  in  the  winding  up  of  a  national  bank 

'  United  States  v.  Knox,  111  U.  S.  '  Natiopal  Bank  t).  Mechanics'  Nat. 

784,  787;  s.  c.  3  Nat.  Bank  Oas.  128.  Bank,  94  U.  S.  437;  s.  c.  1  Nat.  Bank 

The  act  of  June  30, 1876,  §  3,  which  we  Cas.  133. 

have  already  set  out  {ante,  §  7305),  •  Bank  of  Bethel  v.  Pahquioque 

provides  in  detail  for  the  return  by  the  Bank,  14  Wall.  (U.S.)  383;  ».  c.  1 

Comptroller  of  any  surplus  after  the  Nat.  Bank  Cas.  77. 
payment  of  all  claims,  to  an  agent  to  be  *  National  Bank  v.  Colby,  21  Wall, 

elected  by  the  shareholders,  who  shall  (U.  S.)  609 ;  s.  c.  1  Nat.  Bank  Caa. 

have  power  to  close  up  the  affairs  of  109 ;  ante,  §  7274,  et  seq. 
the  bank  and  distribute  such  surplus. 
5818 


RECEIVERS  OF  NATIONAL  BANKS.     [6  Thomp.  Corp.  §  7314. 

and  iruthe  distribution  of  its  assets,  the  United  States  is  not  a 
preferred  creditor,  under  the  general  act  of  Congress  which 
gives  the  United  States  a  first  preference  in  the  distribution 
of  insolvent  estates/  for  the  reason  that  the  question  is  gov- 
erned by  a  special  statute,  namely,  the  National  Bank  Act, 
and  the  special  statute  creates  no  such  preference.*  Nor  can 
the  United  States  take  to  itself  a  preference  by  claiming  pay- 
ment  of  its  demand  out  of  the  surplus  moneys  remaining  in 
its  treasury  accruing  from  proceeds  of  the  bonds  deposited  as 
security  for  the  circulating  notes  of  the  bank.* 

§  7313.  Fees  and  Expenses  of  the  Winding  up  and  Re- 
ceivership.— The  National  Bank  Act  also  provides  as  follows: 
"All  fees  for  protesting  the  notes  issued  by  any  national  bank- 
ing association  shall  be  paid  by  the  person  procuring  the  pro- 
test to  be  made,  and  such  association  shall  be  liable  therefor; 
but  no  part  of  the  bonds  deposited  by  such  association  shall 
be  applied  to  the  payment  of  such  fees.  All  expenses  of  any 
preliminary  or  other  examinations  into  the  condition  of  any 
association  shall  be  paid  by  such  association.  All  expenses 
of  any  receivership  shall  be  paid  out  of  the  assets  of  such 
association  before  distribution  of  the  proceeds  thereof."* 

§  7314.  Creditors  Entitled  to  Interest. —  The  Comptrol- 
ler, in  making  the  distribution,  should  allow  interest  on  the 
claims  of  creditors  during  the  period  of  the  administration 
before  appropriating  the  surplus  to  the  stockholders.*  Where 
a  national  bank  held  deposits,  refusing  to  pay  the  same  on 
demand,  and  thereafter  a  receiver  was  appointed,  it  was  held 
that  a  depositor  was  entitled  to  interest  from  the  date  of  his 
demand.* 


1  Eev.  Stats.  TT.  S.,  §  3466.  106,  §  61;  13  TJ.  S.  Stats,  at  Large,  p. 

»  Cook  County  Nat.  Bank ».  United  115;  Eev.  Stats.  TJ.  S.,  §  5238. 
States,  107  U.  S.  445;  reversing  s.  c.  25  '  Chemical  Nat.  Bank  v.  Bailey,  12 

Int.  Eev.  Eec.  266 ;  2  Nat.  Bank  Cas.  Blatchf .  (U.  S.)  480. 
128;  9  Bias.  (TJ.  S.)  55.  "National    Bank    v.    Mechanics' 

•  Ibid.  Nat.  Bank,  94  U.  S.  437;  «.  c.  1  Nat. 

*  Act  of  Cong.  June  3,  1864,  eh.  Bank  Cas.  133. 
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§  7315.  Bedemption  of  Circulating  Notes.  —  The  If  ational 
Bank  Act  provides:  "  Immediately  upon  declaring  the  bonds 
of  an  association  forfeited  for  non-payment  of  its  notes,  the 
Comptroller  shall  give  notice,  in  such  manner  as  the  Secretary 
of  the  Treasury  shall,  by  general  rules  or  otherwise,  direct,  to 
the  holders  of  the  circulating  potes  of  such  association, 
to  present  them  for  payment  at  the  treasury  of  the  United 
States;  and  the  same  shall  be  paid  as  presented  in  lawful 
money  of  the  United  States;  whereupon  the  Comptroller  may, 
in  his  discretion,  cancel  an  amount  of  bonds  pledged  by  such 
association  equal  at  current  market  rates,  not  exceeding  par, 
to  the  notes  paid.'"' 

§  7316.  Enjoiningr  Proceedings  by  ComptroUer  and  Re- 
ceiver.—  The  National  Bank  Act  provides:  "Whenever  an 
association  against  which  proceedings  have  been  instituted, 
on  account  of  any  alleged  refusal  to  redeem  its  circulating 
notes  as  aforesaid,  denies  having  failed  to  do  so,  it  may,  at  any 
time  within  ten  days  after  it  has  been  notified  of  the  appoint- 
ment of  an  agent,  as  provided  in  section  5227,  apply  to  the 
nearest  Circuit,  or  District,  or  Territorial  court  of  the  United 
States,  to  enjoin  further  proceedings  in  the  premises;  and  such 
court,  after  citing  the  Comptroller  of  the  Currency  to  show 

•  Act  Cong.  June  3,  1864,  ch.  106,  By  section  5231  it  is  provided  that 

{  47;  13U.S.  Stats,  at  Large,  p.  114;  the  Comptroller  may  sell  the  bonds 

Kev.  Stats.  U.  S.,  §  5229.    By  section  instead  at  private  sale,  receiving  in 

5230  it  is   provided   that  when  the  exchange  therefor,  either  mooey  or 

Comptroller  becomes  satisfied,  under  the  circulating  notes  of  the  bank,  but 

section  5226,  or  section  5227,  of   the  not  for  less  than  par  nor  the  market 

bank's  failure  as  there  stated,  he  may,  value,  and  that  no  Bale,  either  public 

instead  of  canceling  its  bonds,   sell  or  private,  shall  be  complete  until  the 

the  necessary  amount  of  them  at  auc-  bonds  are    transferred  according  to 

tion  in  New  York  City  upon  thirty  the  provisions  of  sections  5162,  5163, 

days'  notice  to  the  bank;  and  that,  and 5164.    By  section  5232,  the Secre- 

for  any  deficiency  in  reimbursing  the  tary  of   the  Treasury   may  regulate 

United  States  for  redeeming  its  cir-  the  disposition,  after  presentation,  of 

culation,  the   United    States   has  a  the  circulating  notes  presented  at  the 

paramount  lien  upon  all  its  assets.  Treasury  for  payment ;  and  by  section 

As    to    this    paramount   lien,    see  5233  all  such  notes  must  be  canceled 

Schmidt  v.  First  Nat.  Bank,  22  La.  upon  being  paid. 
ATI.  314;  «.  c.  1  Nat.  Bank  Cas.  505. 
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cause  -why  further  proceedings  should  not  be  enjoined,  and 
after  the  decision  of  the  court  or  finding  of  a  jury  that  such 
association  has  not  refused  to  redeem  its  circulating  notes, 
when  legally  presented,  in  the  lawful  money  of  the  United 
States,  shall  make  an  order  enjoining  the  Comptroller,  and 
any  receiver  acting  under  his  direction,  from  all  further  pro- 
ceedings on  account  of  such  alleged  refusal."* 

§  7317.  Actions  agrainst  iXational  Banks  after  Commence- 
ment of  liiquidation.  —  An  action  may  be  maintained  against 
a  national  bank  after  the  appointment  of  a  receiver  by  the 
Comptroller  of  the  Currency.^  So,  an  action  may  be  prose- 
cuted against  a  national  bank,  although  it  has  resolved  to  go 
into  liquidation,  and  has  provided  for  its  circulating  notes 
under  a  statute  already  set  out.^  And  where,  after  the  sus- 
pension of  a  national  bank  and  the  appointment  of  a  receiver, 
an  action  is  brought  against  it  in  a  State  court,  the  receiver 
may  be  joined  as  a  party  defendant.* 

§  7318.  Defenses  Available  to  the  Receiver  against  Ac- 
tions.—  Where  a  creditor  of  a  national  bank  brings  an 
action  against  the  bank  and  its  receiver,  upon  a  note  upon 
which  the  bank  is  liable,  it  is  not  competent  for  the  defendants 
to  set  up,  by  way  of  defense,  that  the  note  was  void  under  the 
section  of  the  National  Bank  Act,'  which  provides  that  "  no 
association  shall  at  any  time  be  indebted,  or  in  any  way  liable, 
to  an  amount  exceeding  the  amount  of  its  capital  stock,  at  such 
time  actually  paid  in  and  remaining  undiminished  by  losses 
or  otherwise,  except  on  account  of  demands  of  the  nature  fol- 
lowing,"— the  demand  which  gave  rise  to  the  indebtedness  on 
the  note  not  being  within  any  of  the  exceptions.* 

^  Act  Cong.  June  3,  1864,  ch.  106,  »  Ordway  v.  Central  Nat.  Bank,  47 

§  50;  13  TJ.   S.  Stats,  at  Large,  114;  Md.  217;  s.  c.  28  Am.   Eep.   455;  2 

Eev.  Stats.  TJ.  S.,  §  5237,  Nat.  Bank  Oas.  559;  ante,  §  7268. 

*  Bank  of    Bethel  v.  Pahquioque  ^  Turner  v.  First  Nat.  Bank,   26 

Bank,  14  Wall.  (U.  S.)  383,  386,  400;  Iowa,  562;  «.  c.  1  Nat.  Bank  Cas.  454. 

Green  v.  Walkill  Nat.  Bank,  7  Hun  »  Eev.  Stats.  U.  S.,  §  5202. 

(N.  Y.),  63;  8.  c.  1  Nat.  Bank  Cas.  '  Weber  v.  Spokane  Nat.  Bank,  64 

786.  Fed.  Eep.  208;  reversing  s.  c.  60  Fed. 
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I  7319.  State  Courts  Ifo  Control  over  Receiver.  —  Since, 
by  the  terms  of  the  governing  statute,  the  receiver  is  to  pay 
over  all  money  which  had  come  into  his  hands,  to  the  Treas- 
urer of  the  United  States,  subject  to  the  order  of  the  Comp- 
troller, and  also  to  make  report  to  the  Comptroller  of  all  his 
acts  and  proceedings,'  and  as  the  dividends  to  creditors  are 
to  be  made  by  the  Comptroller  of  the  Currency,  and  not  by 
the  receiver,^ — it  is  plain  that  a  State  court  has  no  power  to 
order  a  receiver  appointed  by  the  Comptroller  of  the  Currency, 
to  pay  a  judgment  recovered  against  the  bank  before  his 
appointment." 

§  7320.  Jurisdiction  of  State  Courts  of  Actions  by  and 
against  Such  Receivers. —  Under  the  general  principles  of 
American  constitutional  law  touching  the  duality  of  our  gen- 
eral and  State  governments  and  the  concurrency  of  the  juris- 


Eep.  735.  The  indebtedness  was  in- 
curred for  furniture  to  be  used  in 
the  bank,  and  was  evidenced  by  three 
promissory  notes  made  by  one  Hus- 
sey,  and  indorsed  by  the  bank  before 
delivery,  and  the  sale  was  in  fact 
made  to  Hussey,  and  the  furniture  did 
not  pass  into  the  hands  of  the  receiver 
as  assets  of  the  bank.  The  court 
below  proceeded  upon  the  doctrine 
that  "  contracts  of  corporations  creat- 
ing debts  in  excess  of  limitations  fixed 
by  their  charters,  are  void,  and  such 
debts *are  not  collectible  by  law"; 
citing  Crampton  v.  Zabriskie,  101 U. 
S.  601 ;  Daviess  Co.  v.  Dickinson,  117 
U.  S.  657 ;  Litchfield  v.  Ballou,  114 
U.  S.  190 ;  7  Am.  &  Eng.  Corp.  Cas. 
378.  Hanford,  J.,  added:  "Business 
men  are  presumed  to  know  the  finan- 
cial condition  of  corporations  to  whom 
they  give  credit,  and  if  one  volunta- 
rily becomes  a  creditor  for  an  addi- 
tional amount,  after  a  statutory  limit 
has  been  reached,  his  position  in  a 
court  of  law  is  no  better  than  that  of 
one  who  knowingly  becomes  a  party 
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to  an  illegal  contract."  It  may  be 
added,  by  way  of  comment  upon  this, 
that  most  business  men  would  be  very 
glad  if  they  could  know  the  financial 
condition  of  corporations,  and  espe- 
cially banking  corporations,  to  which 
they  give  credit ;  and  many  business 
men  would  be  obliged  to  judges  who 
propound  such  doctrines,  if  they 
would  inform  them  in  what  manner 
they  can  make  themselves  acquainted 
with  the  financial  condition  of  such 
corporations ;  and  it  is  very  little  con- 
solation to  them,  when  they  reflect 
upon  the  fact  that  their  ignorance  is, 
in  most  cases,  absolutely  unavoidable, 
that  the  law  makes  it,  in  a  sense, 
criminal.  The  opinion  of  the  Circuit 
Court  of  Appeals,  by  Gilbert,  J.,  very 
clearly  shows  the  inapplicability  of 
the  above  decisions,  which  related  to 
municipal  corporations. 

1  Rev.  Stats.  U.  S.,  §  5234. 

» Ibid.,  i  5236. 

'  Ocean  Nat.  Bank  v.  Carll,  6  Hun 
(N.  Y.),  237;  «,  c.  1  Nat.  Bank  Cas. 
792. 
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diction  of  the  courts  of  both  governments,  to  administer  the 
'statute  law  enacted  by  the  legislature  of  either  government,  the 
courts  of  the  States  have  jurisdiction  of  actions  by  and  against 
national  banks  and  their  receivers,  in  all  cases  where  such 
jurisdiction  is  not  excluded  by  the  governing  act  of  Congress, 
in  express  terms  or  by  necessary  implication.  This  conclusion 
results  from  the  principles  touching  such  jurisdiction  which 
were  laid  down  in  the  Supreme  Court  of  the  United  States  in 
the  following  language,  in  its  opinion  by  Mr.  Justice  Bradley: 
"  The  laws  of  the  United  States  are  laws  in  the  several  States, 
and  just  as  much  binding  on  the  citizens  and  courts  thereof 
as  the  State  laws  are.  The  United  States  is  not  a  foreign  sov- 
ereignty as  regards  the  several  States,  but  is  a  concurrent,  and, 
within  its  jurisdiction,  paramount  sovereignty.  Every  citizen 
of  a  State  is  a  subject  of  two  distinct  sovereignties,  having  con- 
current jurisdiction  in  the  State, —  concurrent  as  to  place  and 
persons,  though  distinct  as  to  subject-matter.  Legal  or  equitable 
rights,  acquired  under  either  system  of  laws,  may  be  enforced  in 
any  court  of  either  sovereignty  competent  to  hear  and  determine 
such  kind  of  rights,  and  not  restrained  by  its  constitution  in 
the  exercise  of  such  jurisdiction.  Thus,  a  legal  or  equitable 
right  acquired  under  State  laws  may  be  prosecuted  in  the 
State  courts,  and  also,  if  the  parties  reside  in  different  States, 
in  the  Federal  courts.  So  rights,  whether  legal  or  equi- 
table, acquired  under  the  laws  of  the  United  States,  may  be 
prosecuted  in  the  United  States  courts,  or  in  the  State  courts, 
competent  to  decide  rights  of  the  like  character  and  class;  sub- 
ject, however,  to  this  qualification,  that  where  a  right  arises 
under  a  law  of  the  United  States,  Congress  may,  if  it  see  fit, 
give  to  the  Federal  courts  exclusive  jurisdiction."^   The  juris- 

1  Claflin  «. Houseman, 93 U.  S.  130,  observations:  "This  jurisdiction  is 
136;  citing  observations  of  Mr,  Jus-  sometimes  exclusive  by  express  en- 
tice Field  in  The  Moses  Taylor,  4  Wall,  actment,  and  sometimes  by  implioa- 
(U.  B.)  411,  429;  those  of  Mr.  Justice  tion.  If  an  act  of  Congress  gives  a 
Story  in  Martin  v.  Hunter,  1  Wheat,  penalty  to  a  party  aggrieved,  without 
(U.  S.)  304,  334;  and  those  of  Mr.  specifying  a  remedy  for  its  enforce- 
Justice  Swayne  in  Ex  parte  McMel,  ment,  there  is  no  reason  why  it  should 
13  Wall.  (U.  S.)  236.  Mr.  Justice  not  be  enforced,  if  not  provided  other- 
Bradley  added  the  following  judicious  wise  by  some  act  of  Congress,  by  a 
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diction  of  the  State  courts  in  the  cases  under  consideration,  is 
impliedly  conferred  by  the  statute  of  1882,  already  considered/' 
limiting  and  restraining  the  j  urisdiction  of  courts  of  the  United 
States  in  these  cases.  For  instance,  a  State  court  has  juris- 
diction of  an  action  founded  on  a  contract  brought  by  a  resi- 
dent of  the  State  of  the  forum  against  a  national  bank  located 
in  another  State,  provided,  of  course,  that  service  of  process 
can  be  procured.''  There  is  a  Federal  holding  to  the  effect  that 
a  creditor  of  a  national  bank  has  no  right  of  action  against  the 
receiver.  Said  the  court:  "  The  receiver  has  no  control  over 
the  assets,  except  to  pay  their  proceeds  to  the  Treasurer  of 
the  United  States,  and  would  therefore  not  be  liable  to  the 
plaintiff  in  any  form  of  action."*  The  creditor's  right  of 
action  was  against  the  bank  only.* 

§  7321.  No  Relief  against  the  United   States  in  Actions 
against  the  Comptroller  or  Keceiver.  —  When  it  is  consid- 


proper  action  in  a  State  court.  The 
fact  that  a  State  court  derives  its  ex- 
istence and  functions  from  the  State 
laws,  is  no  reason  why  it  should  not 
afford  relief ;  because  it  is  subject  also 
to  the  laws  of  the  United  States,  and 
is  just  as  much  bound  to  recognize 
these  as  operative  within  the  State  aa 
it  is  to  recognize  the  State  laws.  The 
two  together  form  one  system  of  juris- 
prudence, which  constitutes  the  law 
of  the  land  for  the  State;  and  the 
courts  of  the  two  jurisdictions  are  not 
foreign  to  each  other,  nor  to  be  treated 
by  each  other  as  such,  but  aa  courts 
of  the  same  country,  having  jurisdic- 
tion partly  different  and  partly  con- 
current. The  disposition  to  regard 
the  laws  of  the  United  States  as  ema- 
nating from  a  foreign  jurisdiction  ia 
founded  on  erroneous  views  of  the  na- 
ture and  relations  of  the  State  and 
Federal  governmenta.  It  ia  often  the 
cause  or  the  consequence  of  an  unjus- 
tifiable jealousy  of  the  United  States 
government,  which  has  been  the  occa- 
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sion  of  disastrous  evils  to  the  coun- 
try." Olaflin  V.  Houseman,  93  U.  S. 
130,  137.  In  the  particular  case  the 
court  held  that,  under  the  late  bank- 
ruptcy law,  an  assignee  in  bankruptcy 
might  sue  in  a  State  court  to  recover 
assets  of  the  bankrupt,  no  exclusive 
jurisdiction  having  been  given  to  the 
courts  of  the  United  States. 

1  Ante,  §  7270. 

'  Robinson  v.  National  Bank,  68 
How.  Pr.  (N.  Y.)  806.  This  was  an 
action  in  the  Supreme  Court  of  New 
York  against  a  national  bank,  located 
in  North  Carolina.  The  action  was 
commenced  by  attachment;  and  a  valid 
attachment  was,  of  course,  necessary 
to  support  the  jurisdiction.  But  it  has 
been  seen  that  such  an  attachment 
is  prohibited  by  the  language  of  the 
National  Banking  Act:  ante,  §  7274. 

'  Chemical  Nat.  Bank  v.  Bailey,  12 
Blatchf.  (U.S.)  480;  «.c.l  Nat.  Bank 
Cas.  260,  262,  per  Wallace,  J. 

^  Ibid. 
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ered  that  the  United  States,  in  their  political  character,  are 
sovereign,  and  hence  cannot  be  sued  without  their  consent, 
and  then  only  in  the  forum,  and  for  the  cause,  and  under  the 
conditions  expressed  in  that  consent,' — it  must  follow  that, 
in  the  winding  up  of  an  insolvent  national  bank,  the  United 
States  cannot  be  drawn  into  the  litigation  in  any  form  of  pro- 
ceeding  without  its  consent,  ^  the  Court  of  Claims  being  the 
only  tribunal  which  is  authorized  to  adjudicate  and  establish 
demands  against  the  United  States.  It  would  scarcely  be 
thought  necessary  to  make  these  suggestions,  if  it  were  not 
for  the  fact  that  the  Supreme  Court  of  the  United  States 
found  itself  obliged  so  to  hold,  in  a  case  appealed  to  it  from 
the  Circuit  Court  of  the  United  States  for  the  District  of 
Louisiana.  Certain  creditors  filed  a  bill  against  the  receiver 
of  a  national  bank,  the  Comptroller  of  the  Currency  of  the 
United  States,  and  two  citizens  of  Louisiana,  praying,  among 
other  things,  that  certain  debts  due  to  the  United  States  from 
the  bank  be  ascertained;  that  the  United  States  be.  charged 
with  certain  sums,  and  required  to  account  for  them;  and 
that  a  writ  of  injunction  issue,  restraining  the  Comptroller 
from  making  a  dividend  of  the  funds  of  the  bank  until  the 
account  be  adjusted.  The  receiver  and  Comptroller  appeared 
and  answered  the  bill,  and  the  receiver  stated  in  his  answer 
that  "he  submits,  on  behalf  of  the  United  States,  to  the  deci- 
sion of  the  court,  the  claims  of  the  United  States  to  priority 
of  payment  over  the  allowed  claims  of  the  creditors  of  said 
bank  that  are  not  disputed."  The  only  substantial  relief  was 
a  decree  against  the  United  States,  in  favor  of  the  creditors  of 
the  bank,  for  the  sum  of  over  $200,000,  which  decree  directed 
that  no  claim  of  the  United  States  should  have  any  priority 
in  the  distribution  of  the  funds  of  the  bank,  except  as  to  the 
bonds  pledged  to  secure  its  circulation.  On  the  appeal  of 
the  Comptroller  and  receiver,  this  decree  was  reversed.     The 


'  That  actions  do  not  lie  against  (■U.S.)484;  The  Siren, 7  Wall.  (U.S.) 
the  United  States,  see  De  Groot  v.  152;  The  Davis,  10  Wall.  (U.  S.)  15; 
United  States,  5  Wall.  (U.  S.)  419;  Case  v.  Terrell,  11  Wall.  (U.  S.)  199; 
United   States  v.  Eckford,  6  Wall.      «.  c.  1  Nat.  Bank  Oas.  67. 
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court  held  that  neither  the  Comptroller  nor  the  receiver,  by 
appearing  and  answering  such  a  bill,  could  draw  the  United 
States  into  the  controversy,  since  neither  of  them  represented 
the  United  States  for  the  purpose  of  subjecting  it  to  the  juris- 
diction of  the  court.  The  receiver  represented  the  bank,  its 
creditors  and  stockholders,  and  did  not  in  any  sense  represent 
the  government;  nor  could  such  authority  be  conceded  to  the 
Comptroller  of  the  Currency.  If  the  government  was  liable 
and  its  liability  was  denied  by  its  proper  accounting  oificer, 
or  payment  refused,  the  Court  of  Claims  had  jurisdiction,  and 
no  other  court  had.* 

§  7322.  What  Actions  Lie  ag'arnst  the  Comptroller.  —  An 

ordinary  action  at  law,  by  a  creditor  of  the  bank,  will  not 
lie  against  the  Comptroller  of  the  Currency.  It  was  said  that 
if  an  action  could  be  maintained  against  him,  it  would  be  one 
to  enforce  a  proper  distribution  of  the  fund;  and  it  was  accord- 
ingly held  that  an  action  of  assumpsit  would  not  lie  against 
him,  for  it  was  not  an  appropriate  remedy  for  that  purpose.* 

§  7323.  Eflfect  of  Receiver  heing-  Substituted  as  Defend- 
ant.—  Where  an  action  is  brought  in  a  State  court  against  a 
national  bank,  and  a  receiver  of  the  bank  is  appointed  by  the 
Comptroller  of  the  Currency,  and  the  receiver,  on  his  own 
application,  is  substituted  as  defendant,  —  this  does  not  estop 
him  from  questioning  the  jurisdiction  of  the  State  court.* 

§  7324.  Payment  of  State  Taxes.  —  The  status  of  taxes 
assessed  by  the  State  against  national  banks  upon  the  prop- 
erty of  such  banks  in  the  hands  of  a  receiver,  will  depend 
upon  considerations  adverted  to  in  another  connection.*  If, 
under  the  taxing  laws  of  the  State,  not  in  conflict  with  the 
constitution  or  any  of  the  statute  laws  of  the  United  States, 
the  tax  had  become,  a  lien  upon  the  specific  property  of  the 

»  Case  V.  Terrell,  11  Wall.  (U.  S.)  199 ;  s.o.l  Nat.  Bank  Oas,  67. 
»  Chemical  Nat.   Bank  v.  Bailey,  »  Cadletj.  Tracy,  11  Blatchf.  (XJ.  S.) 

12  Blatchf.  (U.  S.)  480;  8.  c.  1  Nat.     101;  s.  c.  1  Nat.  Bank  Oas.  230. 
Bank  Gas.  260.  '  Ante,  §  2854,  et  seq. 
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bank,  prior  to  its  passing  into  the  hands  of  the  receiver,  such 
lien  will,  it  may  be  assumed,  attend  the  property  in  the  hands 
of  the  receiver,  and  the  Comptroller  of  the  Currency  will  be 
obliged  to  respect  it  in  making  distribution.  But  where,  un- 
der the  taxing  laws  of  the  State,  a  tax,  not  having  been  levied 
upon  specific  property  of  the  bank  at  the  time  when  it  passed 
into  the  hands  of  the  receiver,  was  merely  a  debt  due  to  the 
State,  it  stood  on  the  footing  of  any  other  debt,  and  was  not 
entitled  to  priority  of  distribution;  nor  could  the  taxing  offi- 
cer of  the  State  lawfully  seize  property  belonging  to  the  bank 
to  satisfy  such  a  tax;  and  where  such  seizure  was  made,  it 
was  held  that  the  receiver  was  entitled  to  an  injunction  to 
restrain  the  same.*  The  personal  assets  of  an  insolvent  na- 
tional bank  should,  in  the  hands  of  such  a  receiver,  be  exempt 
from  taxation,  to  the  same  extent  to  which  they  were  exempt 
in  the  hands  of  the  bank  before  his  appointment," 

§  7325.  Actions  ag'ainst  Keceiver  for  Taxes. — We  have 
already  had  occasion  to  notice  a  scheme  of  taxation  adopted 
by  many  of  the  States,  under  an  enabling  act  of  Congress,  by 
which  they  lay  taxes  upon  the  shares  of  the  capital  stock  of 
national  banks,  as  distinguished  from  the  capital  itself.*  The 
only  theory  which  justifies  this  mode  of  collection  is,  that 
the  corporation  is  in  privity  with  its  shareholders,  and  is,  in 
fact,  their  trustee  for  the  protection  of  their  rights  as  share- 
holders,* and  hence,  that  the  corporation  may  easily  reimburse 
itself  from  its  shareholders,  by  withholding  dividends  from 
them,  or  by  asserting  a  lien  against  their  shares.  But  this 
scheme  of  taxation  can  only  be  justified  on  the  assumption 
that  the  shares  have  some  value,  out  of  which  the  corporation 
can  recoup  itself  in  respect  of  what  it  has  disbursed  in  pay- 
ment of  the  tax.     Construing  such  a  statute,*  it  was  held  that 

^  Woodward  v.  Ellsworth,  4  Colo.  *  That  this  is  the  relation  of  a  cor- 

580;  «.  c.  2  Nat.  Bank  Gas.  216.  poration  to  its  shareholders,  see  ante, 

2  Rosenblatt  v.  Johnston,  104  U.  S.  §  2486,  et  seq. 

462;  g.  c.  3  Nat.  Bank  Oas.  32.  ^  The  statute  was  Pub.  Stat.  Mass., 

*  Ante,  §§  2813,  2854,  et  seq.,  and  ch.  13,  §5  8,  9,  and  10,  which  provided 

2913.  that  shares  of  stock  in  all  banks.  State 
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no  suit  for  such  a  tax  could  be  maintained  against  the  re- 
ceiver of  an  insolvent  national  bank,  where  the  property 
represented  by  the  shares  had  disappeared;  and  this,  for  the 
reason  that  nothing  was  left  out  of  which  the  funds  in  the 
hands  of  the  receiver  could  be  reimbursed,  —  for  which  reason, 
the  tax,  if  paid,  would  fall  upon  the  assets  of  the  bank,  which 
belonged  to  its  creditors,  so  that  the  payment  of  it  would  violate 
the  rule  that  a  State  cannot  tax  the  capital  stock  of  a  national 
bank.^ 

§  7326.  Sales  by  Such  Keceivers. — It  will  be  recalled  that 
the  section  of  the  National  Bank  Act  which  defines  the 
powers  and  duties  of  such  receivers,  recites  that  "such  re- 
ceiver, ....  upon  the  order  of  a  court  of  record  of  com- 
petent jurisdiction,  may  sell  or  compound  all  bad  or  doubtful 
debts,  and,  on  a  like  order,  may  sell  all  the  real  and  personal 
property  of  such  association,  on  such  terms  as  the  court  shall 
direct,"  etc.^  Where  the  receiver  presented  a  petition  to  the 
United  States  District  Court,  and  obtained  from  the  court  an 
order  permitting  him  "  to  sell  each  and  every  item  of  personal 
property  and  real  estate  mentioned  and  described  in  said 
schedule  B,  attached  to  his  petition,  on  such  terms  and  in 
such  manner  as,  in  his  judgment,  may  be  for  the  best  inter- 
ests of  the  creditors,  and  all  interested  in  said  bank  and  its 
assets," — it  was  held  that  this  gave  him  no  power  to  ex- 
change, barter,  or  trade  the  assets.'  Therefore,  the  failure  of 
the  receiver  to  comply  with  the  terms  of  such  a  contract  of 
barter  or  exchange,  will  not  support  an  action  to  charge  the 
assets  of  the  bank  in  his  hands.*  A  sale  by  such  a  receiver 
is. &  judicial  sale,  SLnd  remains,  it  seems,  under  the  superin- 

and  national,  should  be  taxed  to  the  the  capital  stock  of  a  national  bank, 

owners  thereof,  to  be  paid  in  the  first  see  ante,  §  2857. 

instance  by  the  bank  itself,  which,  '  Eev.  Stats.  U.  S.,  §5234;   ante, 

for  its  reimbursement,  should  have  a  §  7264. 

lien  on  the  shares,  and  all  the  rights  »  Ellis  v.  Little,  27  Kan.  707;  «.  c. 

of  the  shareholders  in  the  bank  prop-  41  Am.  Eep.  434 ;  3  Nat.  Bank  ©as. 

erty.  440. 

1  Boston  V.  Beal,  51  Fed.  Rep.  306.  *  Ibid. 

For  the  rule  that  a  State  cannot  tax 
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tendence  of  the  court  from  which  the  receiver  procured  the 
order  of  sale;  and,  although  the  rights  of  the  purchaser  at 
such  a  sale  are  subject  to  the  action  of  the  court,  yet  it  has 
been  justly  said  that  such  action  must  depend  upon  the 
general  principles  and  usages  of  law.  But  where  the  re- 
ceiver, having  made  a  sale,  petitioned  the  court  for  an  order 
to  set  it  aside  after  it  had  been  confirmed,  and  showed  to  the 
court  that  he  had  received  a  subsequent  offer  of  an  advance 
over  the  bid  of  the  owner  to  whom  it  had  been  struck  off, 
and  a  previous  sale  had  been  set  aside  for  inadequacy  of 
price,  —  it  was  held  that  the  court  ought  not  to  set  the  sale 
aside.-' 

§  7327.  Replevin  of  Property  In  Custody  of  Receiver. — 

The  party  claiming  title  to  property  in  possession  of  a  receiver 
of  an  insolvent  national  bank,  which  has  come  into  the  posses- 
sion of  such  receiver,  with  other  property  of  the  bank,  may,  on 
the  relusal  of  the  receiver  to  deliver  the  same,  maintain  an 
action  of  replevin  to  determine  his  title  and  right  of  possession 
thereto.  Such  an  action  is  not  prohibited  by  section  5242  of 
the  Revised  Statutes  of  the  United  States,^  because  the  word 
"attachment,"  as  everywhere  used,  implies  that  the  title  is 
in  the  person  against  whom  the  suit  by  attachment  proceeds. 
But  the  action  of  replevin  is  exactly  the  reverse.     It  proceeds 

*  Ee  Third  Nat.  Bank,  4  Fed.  Eep.  ties  come  forward  with  an  assurance 

775.    In  giving  his  advice  to  the  Dis-  that,  if  they  bid  in  good  faith  for 

trict  Judge  against  setting  the  sale  property  oi^ered  at  a  judicial  sale, 

aside,  Mr.-  Circuit  Judge  Drummond  they  will  be  protected  in  their  rights ; 

said:  "Let  us  see  in  what  position  nor  will  it  cause   property  to.  bring 

this    places    the   court.      After   the  what  it  is  actually  worth.    The  very 

court  has  ordered  a  sale,  and  it  is  fact  that  people  believe  that  a  sale 

made,  and  the  purchaser  asks  that  it  amounts    to   nothing,    or   that    the 

shall  be  confirmed,  and  the  court  has  court  will,  of    course,   set  it  aside, 

decided  that  a  certain  advance  is  not  prevents  property  from  bringing  its 

sufficient,  they  then  bid  upon  the  true  value ;  and  nothing,  it  seems  to 

action  of  the  court.    In  other  words,  me,  can  more  effectually  destroy  the 

it  becomes  a  sort  of  auction  in  the  sanctity,   so  to  speak,  of  a  judicial 

court  as  to  the  price  at  which  the  sale — nothing  more  injuriously   af- 

property  should  sell.    I  do  not  think  fects  such  a  sale — than  to  allow  a 

this  is  a  proper  way  to  make  judicial  practice  of  this  kind." 
sales:  nor  will  it  teud  to  make  par-  ^  Ante,  &  7271. 
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apon  an  assertion  of  the  fact  that  the  title  is  in  the  plaintiff 
in  the  action,  and  not  in  the  defendant  who  holds  possession 
of  the  property.  Such  an  action  is  not  a  disturbance  of  the 
rightful  custody  of  the  receiver,  because  he  has  no  rightful 
custody  of  property  except  such  as  belonged  to  the  bank,  and 
"no  law  makes  him  the  inevitable  stake-holder,  pending  the 
litigation."^ 

§  7328.  Sffect  of  Appointment  upon  the  Statute  of  Lim- 
itations.—  The  appointment  of  a  receiver  does  not  start  the 
running  of  the  statute  of  limitations  against  the  claim  of  one 
who  holds  a  certificate  of  deposit  of  the  bank.''  The  reason  is 
that  a  certificate  of  deposit,  from  its  very  nature,  being  pay- 
able to  the  order  of  the  depositor,  on  its  return  to  the  bank,  is 
not  due  or  suable  until  demand  made  on  the  bank  and  refusal 
to  comply  with  the  same.^  Besides,  there  was  a  statute  Of 
Pennsylvania  excluding  insolvent  corporations  from  the  oper- 
ation of  the  statute  of  limitations.  * 

'  Corn   Exch.  Bank  v.  Blye,  101  of  a  certificate  of  deposit  until  a  de~ 

N.  Y.  303;  s.  c.  3  Nat.  Bank  Cas.  634;  mand  has  been  made,  —  see  Smiley  «. 

affirming  s.  c.  37  Hun  (N.  Y.),  473.  Fry,  100  N.  Y.  262;  s.  c.  3  N.  E.  Eep. 

2  Kiddle  v.  First   Nat.  Bank,  27  186;   Branch  v.  Dawson,   33    Minn. 

Fed.  Eep.  503.  399;  s.  c.  23  N.  W.  Rep.  552.    Oom- 

'  See  McGough  v.  Jamison,  107  Pa.  pare  Tripp  v.  Curtenius,  36  Micli.  494 ; 

St.  336.    That  the  statute  of  limita-  e.  c.  24  Am.  Eep.  610. 
tions  does  not  run  against  the  holder  *  2  Purd.  Pa.  Stat.  1067,  pi.  24. 
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CHAPTER  CLXXVI. 

FOEEIGN  REOEIVERS. 


Section 

7334.  Receivers  have  no  extra-terri- 

torial power. 

7335.  Cannot  sue  in  a  foreign  juris- 

diction except  by  comity. 

7336.  This    comity    generally    recog- 

nized except  as  against  do- 
mestic citizens. 

7337.  This  comity  does  not  extend  to 

the  prejudice  of  the  State's 
own  citizens. 

7338.  Foreign    judicial     assignments 

invalid  as  against  domestic 
creditors. 

Actions  permitted  when  not  in 
derogation  of  domestic  rights. 

For  what  purposes  non-resident 
receivers  permitted  to  sue. 
7341.  May  sue  to  repossess  himself  of 
property  removed   into   the 
domestic  jurisdiction. 

Illustrations  of  this  principle. 

Eeal  property  situate  in  the  for- 
eign jurisdiction  does  not  vest 
in  receiver. 


7339. 


7340. 


7342. 
7843. 


Section 

7344.  Cases  refusing  to  extend  this 

comity. 

7345.  Foreign  receivers  preferred  in 

contest  with  the  debtor  and 
his  privies. 

7346.  Foreign    receiver   preferred  in 

contest  with  foreign  creditor. 

7347.  Distinction  between  voluntary 

assignments  and  assignments 
in  invitum  by  operation  of  law. 

7348.  Where  the  receiver  adopts  and 

carries  out  the  contract  of  the 
corporation. 

7349.  Not  chargeable  as  garnishee  or 

with  trustee  process. 

7350.  Attachment  in  foreign  jurisdic- 

tion a  contempt  of  court. 

7351.  Appointing  a  receiver  of  prop- 

erty situated  in  a  foreign  ju- 
risdiction. 

7352.  Auxiliary  receivers    appointed 

as  a  matter  of  comity. 

7353.  Eeceiver  cannot  transfer  juris- 

diction to  foreign  court. 


§  7334.  Receivers  have  N"o   Extra-territorial  Power.  —  A 

receiver  "has  no  extra-territorial  power  of  official  action; 
none  which  the  court  appointing  him  can  confer,  with  author- 
ity to  enable  him  to  go  into  a  foreign  jurisdiction  to  take  pos- 
session of  the  debtor's  property;  none  which  can  give  him, 
upon  the  principle  of  comity,  a  privilege  to  sue  in  a  foreign 
court  or  another  jurisdiction,  as  the  judgment  creditor  him- 
self might  have  done,  where  his  debtor  may  be  amenable 
to  the   tribunal  which   the  creditor   may  seek."*      Another 


1  Booth  V.  Clark,  17  How.  (U.  S.)  322,  338. 
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court  has  said  that  "  a  receiver  is  but  an  officer  of  the  court 
which  appoints  him,  and  it  would  follow  upon  principle,  and 
which  is  abundantly  sustained  by  authority,  that  he  cannot 
act  in  his  official  capacity  outside  the  jurisdiction  of  the  court 
by  which  he  was  appointed."  ^ 

§  7335.  Cannot  Sue  in  a  Foreign  Jurisdiction  except  Iby 
Comity.  —  It  follows  that  "  outside  of  the  jurisdiction  which 
appoints  him,  a  receiver  is  not  ordinarily  entitled  to  maintain 
suits  except  by  comity."  " 

§  7336.  This  Comity  Generally  Kecog-nized  except  as 
aganist  Domestic  Citizens.  —  Most  of  the  American  courts  ex- 
tend this  comity  so  far  as  to  give  validity  to  foreign  assignments 
and  to  foreign  transfers  of  property,  in  invitum,  in  judicial 
proceedings,  especially  where  the  assignment  or  transfer  takes 
place  in  another  State  of  the  American  Union,  when  to  do 
so  will  not  operate  to  the  prejudice  of  any  rights  secured 
by  the  local  law  to  their  own  citizens.* 

§  7337.  This  Comity  does  not  Extend  to  the  Prejudice 
of  the  State's  Own  Citizens.  —  This  comity  does  not  extend 

1  Moseby  v.  Burrow,  52  Tex.  396,  Olney  v.  Tanner,  21  Blatchf.  (U.  S.) 

403.    Other  cases  affirming  this  doc-  540 ;    Brigham    v.    Luddington,    12 

trine  are :  —  Farmers'  &c.  Ins.  Oo.  v.  Blatchf.  (U.  S.)  237 ;  Warren  v.  Union 

Needles,  52  Mo.  17;  Tully  «.  Herrin,  National  Bank,  7  Phila.   (Pa.)   156; 

44  Miss.  626;   Oatlini;.  Wilcox  Silver-  Hope  &c.  Ins.  Oo.  v.  Taylor,  2  Rob. 

Plate  Oo.,  123  Ind.  477;  a.  c.  18  Am.  (N.   Y.)  278;  Willitts  v.  Waite,   25 

St.  Eep.  338 ;  Sercomb  v.  Catlin,  128  N.  Y.  577 ;  Kronberg  v.  Elder,  18  Kan. 

111.  656;  s.  c.   15  Am.  St.  Rep.  147;  150,  152;  Bartlott  v.  Wilbur,  53  Md. 

Hunt  V.  Columbian  Ins.  Oo.,  55  Me.  485;  Day  ji.  Postal  Telegraph  Oo.,  66 

290 ;  8.  c.  92  Am.  Dec.  592 ;  Ohicago  &o.  Md.  354. 

R.  Co.  V.  Keokuk  &c.  Packet  Co.,  108  »  Olney  v.  Tanner,  10  Fed.  Rep. 

111.  317 ;  s.  c.  48  Am.  Rep.  557 ;  Wilkin-  101, 104 ;  Humphreys  v,  Hopkins,  81 

son  V.   Culver,  23    Blatchf.  (U.   S.)  Oal.  551;  «.  c.  15  Am.  St.  Rep.   76; 

416;  Reynolds  v.  Stockton,  43  N.  J.  Sercomb  ij.  Catlin,  128  111.  556;  s.  c. 

Eq.  211;  s.  c.  3  Am.   St.  Rep.  305;  15  Am.  St.  Rep.  147 ;  Hunt  «.  Oolum- 

Statet).Jacksonville&c.R.Co.,15Fla.  bian  Ins.  Co.,  55Me.  290;  s.  c.92  Am. 

201;  Holmes  v-  Sherwood,  3  McCrary  Dec.  592;  Hoytv.  Thompson,  5  N.  Y. 

(U.  S.),  405 ;  Kain  v.  Smith,  80  N.  Y.  320 ;  s.  c.  19  N.  Y.  207. 
458;  8.  e.  8  Abb.  N.  Oas.  (N.  Y.)  426;  "  Mowry  v.  Crocker,  6  Wis.  326; 

Kilmeri).Hobart,58How.  Pr.  (N.  Y.)  Cook   „.  Van    Horn,    81    Wis.   291; 

452 ;  Moseby  v.  Burrow,  52  Tex.  396 ;  Iglehart  v.  Bierce,  36  111.  133. 
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so  far  as  to  require  one  State  to  give  effect  to  the  laws  and 
judicial  proceedings  of  another  State,  when  to  do  so  will  con- 
travene its  own  public  policy  or  its  own  laws,  or  be  in  dero- 
gation of  the  rights  of  its  own  citizens  vested  thereunder.' 
This  principle  is  constantly  applied  in  deterihining  whether 
a  foreign  receiver  will  be  permitted  to  bring  actions,  or  other- 
wise to  possess  hiniself  of,  or  deal  with,  the  property  of  the 
debtor  situated  within  the  domestic  jurisdiction.  At  an  early 
period  of  our  American  jurisprudence,  when  the  tribal  theory 
—  the  theory  of  a  mere  league  of  independent  sovereign 
States,  — '  was  uppermost  in  the  minds  of  judges  as  the  theory 
of  the  relation  of  the  American  States  inter  sese,  —  it  was 
seldom,  if  ever,  that  a  receiver  appointed  in  one  State  was 
permitted  to  maintain  an  action  in  the  courts  of  another 
State.  In  a  leading  case  upon  this  subject,  the  court  say: 
"  Our  industry  has  been  tasked  unsuccessfully  to  find  a  case 
in  which  a  receiver  has  been  permitted  to  sue  in  a  foreign 
jurisdiction  for  the  property  of  the  debtor.  So  far  as  we  can 
find,  it  has  not  been  allowed  in  an  English  tribunal.'"^  But,  it 
having  been  settled  amid  the  thunder  of  cannon,  —  so  far  as 
force  can  settle  any  legal  proposition  or  question  of  interpreta- 
tion,—  that  the  American  States,  in  their  relations  among 
themselves,  do  not  constitute  a  mere  league  of  independent 
sovereignties,  but  rather  present  the  case  of  a  collection  of 
quasi-sovereign  communities  in  a  close  political  union,  —  the 

1  McLean  v.  Hardin,  3  Jones  Eq.  Bush  (Ky.),  149;  Saunders  v.  Will- 

(N.   0.)  294;  s.  c.  69  Am.  Dec.  740;  iams,  5N.  H.  213;  Bagby  v.  Atlantic 

Mahorner  v.  Hove,  9  Smedes  &  M.  &c.  R.  Co.,  86  Pa.  St.  291 ;  Pierce  v. 

(Miss.)/  247;  g.  c.  48  Am.  Dec.   706;  O'Brien,  129  Mass.  314,  315;  Taylor  ». 

Humphreys  w.  Hopkins,  81  Gal.  551;  Columbian  Ins.  Co.,  14  Allen  (Mass.), 

8.  c.  15  Am.   St.  Eep.  76;  Wells  v.  353;  Boulware  v.  Davis,  90  Ala.  207; 

"Wells,  35  Miss.  638;  Smith  i;.  Godfrey,  Chandler  v.  Siddle,   3  Dill.   (U.  S.) 

28N.  H.  379;  s.  c.  61  Am.  Dec.  617;  477;    Pugh    v.    Hurtt,52  How.  Pr. 

Kanaga  D.  Taylor,  7  Ohio  St.  134 ;«.  c.  (N.  Y.)  22;  Thurston?;.  Eosenfield, 

70  Am.  Dec.  62;.Banki;.  McLeod,  38  42  Mo.   474;  Bunk  v.   St.   John,   29 

Ohio  St.  174,  180;  Walters  v.  Whit-  Barb.   (N.   Y.)   585,   587;  Palmer  v. 

lock,  9Fla.86;  «.  c.  76  Am.  Dec.  607;  Mason,  42  Mich.  146,  152;  Booth  v. 

Eoche  V.  Washington,  19  Ind.  53 ;  s.  c.  Clark,  17  How.  (U.  S.)  322. 

81  Am.  Dec.  376;  Hurd  v.  Elizabeth.  "  Booth  v.  Clark,  17  How.  (U.  S.,^ 

41  N.  J.  L.  1 ;  Johnson  v.  Parker,  4  322,  334. 
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tendency  is  more  and  more  to  respect  each  other's  laws  and 
judicial  proceedings,  and  to  enlarge  the  principle  of  comity, 
which  gives  effect  to  them.  A  most  conspicuous  modern 
illustration,  or  class  of  illustrations,  of  the  extension  of  this 
principle  of  comity,  is  found  in  the  so-called  Glenn  cases, 
where  a  trustee,  —  in  substance  a  receiver,  —  of  an  insolvent 
corporation,  appointed  by  a  court  in  Virginia,  successfully 
maintained  actions  to  recover  assessments  from  its  stockhold- 
ers, both  in  the  Federal  and  State  courts,  in  many  other 
States  of  the  Union,  and  where  the  propriety  of  so  doing  was 
upheld  by  the  Supreme  Court  of  the  United  States.^ 

§  7338.  Foreig'n  Judicial  Asslgrnments  Invalid  as  ag'alnst 
Domestic  Creditors.  —  In  conformity  with  this  principle,  the 
rule  now  universally  admitted  and  acted  upon  is,  that  assign- 
ments of  the  property  of  an  insolvent,  made,  in  invitum,  by 
a  court  in  a  foreign  jurisdiction,  for  the  purposes  of  judi- 
cial administration,  to  a  receiver,  assignee,  trustee,  or  other 
functionary,  by  whatever  name  called,  are  not  permitted  so 
to  operate  as  to  deprive  domestic  creditors  of  any  remedy 
given  them  by  the  domestic  law.*  The  principle  has  been 
stated  with  great  clearness  by  Mr.  Justice  Gray  in  the  fol- 
lowing language:  "  This  question  is  conclusively  settled  by 
authority.  The  effect  of  foreign  laws  beyond  their  own  juris- 
diction depends  wholly  upon  the  comity  of  the  State  in 
which  their  application  is  invoked.  The  general  rule  is  ev- 
erywhere admitted  that  the  transfer  of  personal  property, 
wherever  situated,  is  to  be  governed  by  the  law  of  the  domicile 
of  the  owner.  But  the  exception  is  equally  well  established 
in  this  country  that  when,  upon  the  insolvency  of  a  debtor, 
the  law  of  the  State  in  which  he  resides  assumes  to  take  his 

»  AnU,  §  3570,  last  note.  25  N.  Y.  577 ;  Catlin  v.  Wilcox  Silver- 

»  Booth  V.  Clark,  17  How.  (U.  S.)  Plate  Co.,  123  Ind.  .477;  s.  c.  18  Am. 

322,  336;  Biake  i;.  Williams,  6  Pick.  St.  Rep.  338;  24    N.   E.  Eep.  250; 

(Mass.)  286;  s.  c.  17  Am.  Dec.  372;  Pugh  v.  Hurtt,  52  How.  Pr.  (N.  Y.) 

May  V.  Breed,  7  Oush.  (Mass.)  15,  41,  22;  Humphreys  v.  Hopkins,  81  Cal. 

42 ;  Taylor  v.  Columbian  Ins.  Co. ,  14  551 ;  8.  c.  15  Am.  St.  Rep.  76. 

Allen  (Mass.),  353;  Willitts  w.Waite, 
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property  out  of  bis  control,  and  to  assign  it,  by  judicial  pro- 
ceedings, witbout  bis  assent,  to  trustees  for  distribution  among 
his  creditors,  sucb  an  assignment  will  not  be  allowed  by  tbe 
courts  of  anotlier  State  to  prevail  against  any  remedy  wbich 
tbe  laws  of  the  latter  afford  to  its  own  citizens  against  property 
within  its  jurisdiction.  It  can  make  no  difference  whetber 
tbe  persons  to  whom  tbe  involuntary  assignment  is  made  are 
called  assignees,  trustees,  or  receivers,  or  whetber  tbe  debtor 
is  an  individual  or  a  corporation,  provided  either  remains  in 
existence  and  liable  to  be  sued.  An  assignment  under  the 
laws  of  another  State  of  the  Union  stands  upon  tbe  same 
ground  as  one  made  under  tbe  laws  of  a  foreign  country;  for 
the  States  are  in  this  respect  independent  of  one  another,  and 
subject  to  no  common  control,  so  long  as  there  is  no  national 
bankrupt  law."  "■ 

§  7339.  Actions  Permitted  when  not  in  Derogation  of 
Domestic  Rights. — As  between  sister  States  of  tbe  American 
Union,  the  principle  now  generally  acted  upon  is,  that  a  re- 
ceiver, appointed  in  another  State,  will  be  permitted,  on  tbe 
principle  of  comity,  to  bring  an  action  in  tbe  domestic  forum, 
for  tbe  purpose  of  collecting  tbe  assets  of  tbe  insolvent,  for 
distribution  in  accordance  witb  tbe  law  of  tbe  foreign  juris- 
diction, when  so  to  do  will  not  contravene  tbe  rights  of  citi- 
zens of  the  domestic  State.''     This  principle  applies,  not  only 

*  Taylor  v.  Columbian  Ins.  Co.,  14  Lycoming  Fire  Ins.  Co.  v.  Langley, 

Allen  (Mass.),  353,  354,  355.  62  Md.  196;    Boulware  v.  Davis,   90 

'  Metzner  v.  Bauer,  98  Ind.  425 ;  Ala.  207 ;  Lycoming  Fire  Ins.  Co.  v. 
Eunk  V.  St.  John,  29  Barb.  (N.  Y.)  Wright,  55  Vt.  526;  Chicago  &o.  B. 
685;  Hoyt  v.  Thompson,  5  N.  Y.  320;  Co.  v.  Keokuk  &c.  Co.,  108  111.  317; 
Bagby  i;.  Atlantic  &c.  E.  Co.,  86  Pa.  s.  c.  48  Am.  Eep.  557;  Graydon  v. 
St.  291;  Hurd  v.  Elizabeth,  41  N.  J.  Church,  7  Mich.  36;  Pugh  v.  Hurtt, 
L.  1;  Bidlack  v.  Mason,  26  N.  J.  Eq.  52  How.  Pr.  (N.  Y.)  22;  Iglehart  v. 
230;  Bankv.  McLeod,  38  Ohio  St.  174;  Bierce,  36111. 133;  Exparte  Norwood, 
Toronto  General  Trust  Co.  D.  Chicago  3  Biss.  (TJ.  S.)  504;  National  Trust 
&c.  E.  Co.,  123  N.  Y.  37  (trustee  ap-  Co.  v.  Miller,  33  N.  J.  Eq.  155;  Para- 
pointed  in  Canada) ;  Ee  Waite,  99  dise  v.  Farmers'  &c.  Bank,  5  La.  An. 
N.  Y.  433;  McAlpin  v.  Jones,  10  La.  710;  Oagill  v.  Wooldridge,  8  Baxt. 
An.  552;  Comstock  v.  Frederickson,  (Tenn.)  580,  583;  s.  c.  35  Am.  Eep. 
51  Minn.  350 ;  ».  c.  53  N.  W.  Eep.  713 ;  716. 
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in  the  case  of  receivers,  but  in  the  case  of  every  other  kind  of 
statutory  assignee  or  trustee,  acquirihg,  by  operation  of  the  law 
of  the  State  or  country  wherein  he  is  appointed,  dominion 
over  the  property  of  an  insolvent,  for  the  purpose  of  adminis- 
tration for  the  benefit  of  his  creditors,  —  as  distinguished  from 
a  voluntary  assignee  who  holds  the  legal  title,  which  carries 
with  it  a  right  of  action  ex  propria  vigore} 


'  As  to  the  distinction,  in  this  re- 
spect, between  voluntary  and  involun- 
tary assignments,  see  post,  §  7347. 
With  reference  to  the  question,  so 
far  as  it  relates  to  the  right  of  action 
of  the  assignees  of  bankrupts  ap- 
pointed by  a  foreign  tribunal,  it  may 
be  worth  while  to  note  that  the  liberal 
genius  of  Chancellor  Kent  conceded 
to  such  trustees  an  unqualified  right 
of  action  in  the  courts  of  New  York. 
In  Bu-d  V.  Oaritat,  2  Johns.  (N.  Y.) 
342,  s.  c.  3  Am.  Dec.  433,  it  was  held 
that  a  suit  could  be  brought  in  that 
State,  in  the  name  of  a  foreign  bank- 
rupt, by  his  assignees,  for  their  ben- 
efit aa  such,  using  the  name  of  the 
bankrupt  according  to  the  principles 
of  common-law  pleading,  since  abro- 
gated in  the  code  States.  "  This," 
said  he,  "  is  more  a  question  concern- 
ing form  than  substance;  for  there 
can  be  no  doubt  of  the  right  of  the 
assignees  to  collect  the  debts  due  to 
the  bankrupt,  either  by  a  suit  directly 
in  their  own  names,  or  as  trustees, 
using  the  name  of  the  bankrupt.  It 
is  a  principle  of  general  practice 
among  nations  to  admit  and  give  ef- 
fect to  the  title  of  foreign  assignees. 
This  is  done  on  the  ground  that  the 
conveyance,  under  the  bankrupt  laws 
of  the  country  where  the  owner  is 
domiciled,  is  equivalent  to  a  voluntary 
convey c.nce  by  the  bankrupt."  In 
Holmes  o.  Eemsen,  4  Johns.  Ch. 
(N.  Y.)  460,  s.  c.  8  Am.  Dec.  581, 
Chancellor  Kent  wrote  an  elaborate 
opinion,  holding  that  foreign  assign- 
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eea  in  bankruptcy  took  title  to  all  the 
property  of  the  bankrupt  wherever 
situated,  with  the  same  force  and  ef- 
fect as  if  the  bankrupt  had  made  a 
voluntary  assignment  of  his  property, 
and  that  such  a  title  was  good,  even 
against  subsequent  attaching  credit- 
ors, in  a  country  other  than  that 
where  the  bankruptcy  adjudication 
had  taken  place,  and  where  the  stat- 
utory transfer  had  been  made.  He 
said:  "It  is  admitted  in  every  case, 
that  foreign  assignees,  duly  appointed 
under  foreign  ordinances,  are  entitled, 
as  such,  to  sue  for  debts  due  to  the 
bankrupt's  estate."  Ibid.  485.  In 
Raymond  v.  Johnson,  11  Johns. 
(N.  Y.)  488,  it  was  held  that,  al- 
though the  court  would  recognize  and 
protect  the  rights  of  an  assignee, 
under  the  insolvent  laws  of  another 
State,  yet  an  action  brought  in  New 
York  must  be  in  the  name  of  the  in- 
solvent. But  that  rule  of  pleading  is 
now  abolished  by  the  code,  which  re- 
quires every  action  to  be  brought  in 
the  name  of  the  real  party  in  intei> 
est.  Another  controversy  came  before 
the  courts  of  New  York  between 
Holmes  and  Eemsen  (Holmes  v.  Eem- 
sen, 20  Johns.  (N.  Y.)  229;  s.  c.  11 
Am.  Dec.  269),  where  Piatt,  J.,  ex- 
pressed views  upon  the  question 
somewhat  different  from  those  of 
Chancellor  Kent.  In  an  opinion  of 
exceptional  learning  and  strength, 
he,  in  substance,  annexed  to  those 
views  the  following  qualification, 
which  is  quoted  from  the  conclud- 
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§  7340.  For  What  Purposes  Won-resident  Kecelver  Per- 
mitted to  Sue.  —  Giving  effect  to  this  principle  of  comity,  it 
has  been  held  that  a  non-resident  receiver  will  be  permitted 
to  sue  in  a  domestic  tribunal,  or  to  move  therein  to  set  aside 
a  judgment  on  the  ground  of  its  being  fraudulent  as  against 
the  creditors  represented  by  him,  when  there  are  no  domestic 


ing  argument  of  Mr.  Caines  for.  the 
attaching  creditors,  and  which  is 
now  generally  accepted  by  all  Amer- 
ican tribunals:  " We  admit  that  the 
bankrupt  assignment  passes  all  the 
property  of  the  bankrupt,  here  and 
everywhere,  providedalwayB  that  there 
are  no  creditors  here  having  claims 
on  that  property.  We  admit  the  right 
of  the  assignees  of  the  bankrupt  to 
collect  his  property  here  and  take  it 
to  England,  if  there  are  no  creditors 
of  the  bankrupt  here,  but  not  other- 
wise. If  there  are  creditors  attaching 
here,  there  is  a  conflictus  legum,  and 
the  foreign  law  must  yield."  Ibid. 
254.  Subsequently  it  was  held  by 
Chancellor  Walworth  that  an  assign- 
ment in  bankruptcy,  made  in  Eng- 
land, was  good  to  pass  personal  prox)- 
erty  situated  in  New  York,  as  against 
the  bankrupt  himself  and  his  creditors 
residing  in  England  (Plestoro  v.  Abra- 
ham, 1  Paige  (N.  Y.),  236) ;  and  such, 
we  shall  see,  is  the  generally  conceded 
law :  Post,  k  7345.  In  1885  the  Court 
of  Appeals  of  New  York,  in  a  learned 
and  laborious  opinion  by  Earl,  J., 
went  over  the  decisions  of  that  State 
relating  to  this  question,  and  analyzed 
them  with  care,  and  the  court  an- 
nounced the  following  doctrine :  "  1. 
The  statutes  of  foreign  States  can,  in 
no  case,  have  any  force  or  effect  in 
this  State,  ex  propria  vigore;  and  hence 
the  statutory  title  of  foreign  assignees 
in  bankruptcy  can  have  no  recogni- 
tion here  solely  by  virtue  of  the  for- 
eign statute.  2.  But  the  comity  of 
nations,  which  Judge  Denio,  in  Peter- 


sen V.  Chemical  Bank,  32  N.  Y.  21, 
s.  c.  88  Am.  Dec.  298,  said  is  a  part  of 
the  common  law,  —  allows  a  certain 
effect  here  to  titles  derived  under,  and 
power  created  by  the  laws  of  other 
countries ;  and  from  such  comity  the 
titles  of  foreign  statutory  assignees  are 
recognized  and  enforced  here,  when 
they  can  be  without  injustice  to  our 
own«itizens,  and  without  prejudice  to 
the  rights  of  creditors  pursuing  their 
remedies  here,  under  our  statutes; 
provided  also,  that  such  titles  are  not 
in  conflict  with  the  laws  or  the  public 
policy  of  our  State.  8.  Such  foreign 
assignees  can  appear,  and,  subject 
to  the  conditions  above  naentioned, 
maintain  suits  in  our  courts  against 
debtors  of  the  bankrupt  whom  they 
represent,  and  against  others  who 
have  interfered  with,  or  withhold 
the  property  of  the  bankrupt.''  Re 
Waite,  99  N.  Y.  433,  448.  The  court 
regard  these  propositions  as  a  legit- 
imate deduction  from  the  follow- 
ing decisions:  Petersen  v.  Chemical 
Bank,  32  N.  Y.  21 ;  s.  e.  88  Am.  Dec. 
298;  Kelly  v.  Orapo,  45  N.  Y.  86; 
«.  c.  6  Am.  Eep.  35;  Osgood  v.  Ma- 
guire,  61  N.  Y.  524 ;  Hibernia  Nat. 
Bank  v.  Lacombe,  84  N.  Y.  367 ;  s.  c. 
38  Am.  Eep.  518 ;  Re  Bristol,  16  Abb. 
Pr.  (N.  Y.)  184;  Runk  v.  St.  John,  29 
Barb.  (N.  Y.)  585;  Barclay  v.  Quick- 
silver Min.  Co.,  6  Lans.  (N.  Y.)  25; 
Hooper  v.  Tuckerman,  3  Sandf .  (N.  Y.) 
311;  Olyphant  v.  Atwood,  4  Bosw. 
(N.  Y.)  459;  Hunt  v.  Jackson,  5 
Blatchf.  (U.  S.)  349. 
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creditors  whose  rights, — that  is  to  say,  whose  preferences, —  are 
to  be  protected.^     So,  where,  on  the  dissolution  of  an  insur- 
ance company  domiciled  in  Pennsylvania,  a  receiver  was  ap- 
pointed in  that  State,  under  a  statute  thereof,  which  clothed 
him  "  with  power  to  prosecute  and  defend  suits  in  the  name 
of  the  corporation,"  —  it  was  held  that  an  action  might  be 
maintained  by  him  in  Maryland  in  the  name  of  the  corpora- 
tion, for  his  use,  against  a  policy-holder,  to  recover  assess- 
ments due  by  him.^     So,  it  has  been  held  that  the  courts  of 
Alabama  may  properly  take  jurisdiction  of  an  action  by  the 
receiver  of  an  insolvent  foreign  corporation,  brought  for  the 
purpose  of  gathering  in  its  assets  for  an  equal  distribution 
amongst  its  creditors,  where  only  the  parties  litigant  appear 
to  be  interested,  and  where  no  domestic  creditor  appears  to 
assert  rights  adverse   to  those  of  the   receiver,  —  and   this, 
although  eight  years  have  elapsed  since  the  appointment  of  a 
receiver.'     So,  it  has  been  held  in  Vermont  that  a  foreign  re- 
ceiver of  an  insolvent  insurance  company  may  sustain   an 
action  to  recover  assessments  on  premium  notes,  no  creditor 
having  intervened  to  prevent  the  prosecution  of  the  suit.* 
Where  a  receiver  had  been  appointed  under  a  creditors'  bill 
by  a  court  in  New  York,  and  the  debtor,  in  pursuance  of  the 
order  of  the  court,  made  a  general  deed  of  assignment  of  all  his 
property  to  the  receiver,  reciting  therein  the  proceedings  had 
in  the  cause,  which  assignment  was  in  due  form  to  transfer 
his  interest  in  land  under  the  statutes  of  Michigan,  —  it  was 
held  that  the  receiver  might  file  a  bill  in  chancery  in  Michi- 
gan to  foreclose  the  mortgage  interest,  or  to  enforce  the  right 
of  redemption  held  by  the  debtor  at  the  time  of  the  assign- 
ment, in  lands  in  Michigan.     The  court  proceeded  upon  a 
view  elsewhere  explained,*  that  the  receiver  in  such  a  case 

'■  Comstook    V.    Frederickson,   51  s.  c.  9  L.  K.  A.  601 ;  8  Eail.  &  Corp. 

Minn.  350;  8.  c.  53  N.  W.  Eep.  713,  L.  J.  412;  20  Ins.  L.  J.  83;  8  South. 

To  the  same  effect,  Bidlack  v.  Mason,  Eep.  84 ;  32  Am.  &  Eng.  Corp.  Cas. 

2b  N.  J.  Eq.  230.  526.    Compare  ante,  §  3774. 

"  Lycoming  Fire  Ins.  Co.  v.  Lang-  *  Lycoming  Fire  Ins.  Co. «;.  Wright, 

ley,  62  Md.  196.  55  Vt.  526. 

8  Boulware  v.  Davis,  90  Ala.  207;  "  Ante,  §  7339;  post,  §7347. 
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does  not  sue  strictly  in  his  official  character,  by  virtue  of  his 
appointment  by  the  foreign  tribunal,  but  as  a  voluntary  as- 
signee, holding  legal  title  by  virtue  of  the  assignment  of  the 
debtor.^  It  is  not  necessary,  in  such  a  case,  for  the  receiver 
to  go  behind  the  recitals  in  the  deed  of  assignment,  and  prove 
the  prior  proceedings  of  the  court.  The  recitals  of  those  pro- 
ceedings in  the  deed  are  to  be  taken  as  true,  so  far  as  they 
may  become  material;  and  the  courts  of  Michigan  will  notice 
and  act  upon  them,  so  far  as  to  recognize  the  complainant 
substantially  as  a  trustee  for  the  creditors  of  the  insolvent,  in 
whose  behalf  the  assignment  was  made,  and  will  assist  him  to 
collect  and  render  the  property  available  for  the  purposes  of 
his  trust;  but  will  not  concern  themselves  with  any  question 
relating  to  the  disposition  of  the  proceeds  as  between  him  and 
the  creditors  of  the  insolvent,  nor  interfere  between  him  and 
the  court  by  whose  appointment  he  acts.  It  is  for  that  court 
to  hold  him  to  his  accountability  for  the  trust  property,  espe- 
cially where  all  parties  reside  in  that  State,  and  the  creditors 
have  not  appealed  to  the  Michigan  court  for  any  such  pur- 
pose.* 

§  7341.  May  Sue  to  Repossess  Himself  of  Property  Ke- 
moved  into  the  Domestic  Jurisdiction.  —  A  notable  exception 
to  the  general  rule  that  a  receiver  can  maintain  no  action  out- 
side of  the  State  appointing  him,  has  been  admitted  in  the 
case  where  he  has  once  acquired  title  and  possession  of  property, 
for  the  purposes  of  his  trust,  and  that  property  has  found  its 
way  into  another  State,  and  is  there  unlawfully  or  unjustly  de- 
tained from  him.  In  such  a  case  it  has  been  held  that  he  may 
maintain  an  action  in  such  other  State  to  recover  it.  This  ex- 
ception to  the  rule  does  not  rest  upon  the  principle  of  comity, 
but  rather  upon  the  principle  that  where  the  legal  title  to  per- 
sonal property  has  once  passed  and  become  vested  in  accordance 
with  the  laws  of  the  State  where  it  is  situated,  the  validity  of 
such  title  will  be  recognized  everywhere.*    Under  this  rule,  it 

»  Graydon  v.  Ohurph,  7  Mich.  36.        &c.  Packet  Co.,  108  111.  317,  324;  s.  c. 
'  Ibid.  48  Am.  Rep.  557.    That  such  is  the 

"  Chicago  &c.  E.  Co.  v.  Keokuk     rule  in  regard  to  title  to  property,  the 
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has  been  held  that,  where  a  receiver  has  once  obtained  right- 
ful possession  of  personal  property  situated  within  the  ju- 
risdiction of  his  appointment,  which  he  was  appointed  to 
take  charge  of,  he  will  not  be  deprived  of  its  possession, 
though  he  take  it,  in  the  performance  of  his  duty,  into  a  for- 
eign jurisdiction;  and  that,  while  there,  it  cannot  be  taken 
from  his  possession  by  creditors  of  the  insolvent  debtor,  who 
reside  within  that  jurisdiction.^  In  such  a  case  it  was  pointed 
out  that  it  was  not  the  case  of  an  officer  of  a  foreign  court 
seeking,  as  against  the  claims  of  resident  creditors,  to  remove 
from  the  State  the  assets  of  the  debtor  situated  there  at  the 
time  of  the  officer's  appointment,  and  ever  since,  of  which  he 
had  never  had  possession.  It  was  rather  the  case  where  a 
non-resident  had  acquired  a  special  property  in,  and  right  to 
the  possession  of,  certain  chattels,  which  had  found  their  way 
into  the  domestic  State,  in  which  case  he  was  entitled  to  re- 
claim the  chattels  as  their  owner,  and  the  trust  upon  which 
he  held  title  to  them  was  a  question  not  to  be  considered.* 


court  cite :  —  Cammell  v.  Sewell,  5 
Hurlst.  &  N.  728;  Olark  v.  Connecti- 
cut Peat  Co.,  35  Conn.  303 ;  Taylor  v. 
Boardman,  25  Vt.  581 ;  Crapo  v.  Kelly, 
16  Wall.  (U.  S.)  610;  "Waters  t..  Bar- 
ton, 1  Coldw.  (Tenn.)  450. 

1  Chicago  &c.  R.  Co.  v.  Keokuk  &c. 
Packet  Co.,  108  lU.  317,  325;  s.  c.  48 
Am.  Eep.  557. 

'  Ibid.  That  a,  special  property  in 
chattels  will  support  a  possessory  ac- 
tion for  their  recovery,  see  CagUl  v. 
Wooldridge,  8  Baxt.  (Tenn.)  580 ;  s.  e. 
35  Am.  Eep.  716;  Pond  v.  Cooke,  45 
Conn.  126;  a.  c.  29  Am.  Rep.  668; 
McAlpin  0.  Jones,  10  La.  An.  552; 
Hurd  V.  Elizabeth,  41  N.  J.  L.  1. 
The  Supreme  Court  o£  California  has, 
by  a  divided  court,  Thornton  and 
McFarland,  JJ.,  dissenting,  reached 
the  opposite  conclusion,  even  in  re- 
spect of  the  right  of  a  receiver  ap- 
pointed in  a  court  of  the  United 
States  in  another  State,  to  reclaim 
property  by  replevin  in  California 
5840 


which  has  been  in  the  possession  of 
the  receiver  in  the  State  of  his  ap- 
pointment, and  which  has  been  lev- 
ied upon  by  a  creditor  of  the  insolvent 
corporation  in  California.  The  case 
was  that  a  receiver  of  the  Wabash 
railway  system  had  been  appointed 
by  the  Circuit  Court  of  the  United 
States  at  St.  Louis,  in  Missouri,  and 
that  a  freight  car  had  come  into  the 
possession  of  the  receiver  within  the 
jurisdiction  of  his  appointment  and 
had  been  sent  to  California,  in  the 
usual  course  of  business  of  the  re- 
ceiver in  operating  the  railroad,  and 
transferring  freight  over  other  lines, 
and  was  attached  in  California  by 
creditors  of  the  railroad  company; 
and  the  court  held  that  the  receiver 
could  not  recover  it  in  an  action  of 
replevin  in  California.  Humphreys 
V.  Hopkins,  81  Cal.  551;  s.  c.  15  Am. 
St.  Rep.  76.  The  opinion  of  the  ma- 
jority, though  written  by  a  judge  of 
more   than  usual   ability,  is  weak, 
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§  7342.  Illustrations  of  This  Principle.  —  Where  a  manu- 
facturing corporation,  domiciled  in  New  Jersey,  had  contracted  to 
build  a  bridge  in  Connecticut,  and  had  become  insolvent,  and  a 
receiver  of  its  assets  had  been  appointed  in  New  Jersey,  who,  with 
the  funds  of  the  estate,  purchased  iron  in  New  Jersey  and  sent  it  to 
Connecticut  to  be  there  used  in  completing  the  bridge,  — it  was  held 
that  the  iron  could  not  be  attached  in  Connecticut  by  a  Connecticut 
creditor  of  the  New  Jersey  corporation.*  The  Connecticut  court 
admitted  that  there  would  be  force  in  the  claim  of  the  attaching 
creditor,  if  the  property  had  been  in  Connecticut  at  the  time  of  the 
appointment  of  the  receiver  in  New  Jersey,  and  if  the  receiver  had 
never  taken  possession  of  it  prior  to  the  levy  of  the  plaintiff's  attach- 


and  the  conclusion  of  the  court  is 
barbarous.  In  republishing  a  re- 
port of  the  case  in  the  American 
State  Eeports,  Mr.  Freeman,  the 
learned  editor  of  that  series,  adds 
a  note,  in  which  he  criticises  the 
decision  forcibly,  and  upholds  the 
view  taken  by  the  dissenting  judges, 
and  also  that  taken  by  the  Supreme 
Court  of  Illinois  in  the  case  pre- 
viously above  cited.  At  the  close  of 
his  note,  Mr.  Freeman  points  out  the 
disastrous  effect  upon  railway  re- 
ceiverships, of  the  decision  of  the 
California  court,  in  the  following  lan- 
guage :  "  It  will  be  observed  that  the 
legitimate  consequence  of  the  applica- 
tion of  the  rule  supported  by  the  pre- 
vailing opinion  in  the  principal  case 
is  the  substantial  denial  of  the  right 
of  the  courts  to  appoint  receivers  of 
the  property  of  railways  and  of  other 
property,  which,  in  its  ordinary  use, 
must  necessarily  cross  State  lines ;  for 
the  right  to  appoint  a  receiver  of  such 
property  is  fruitless  if  the  property 
may  not  be  used  in  its  ordinary  way 
without  exposing  the  receiver  to  its 
loss  at  the  instance  of  creditors  resid- 
ing in  another  State  into  which  it 
may  be  taken.  If  receivers  of  such 
property  are  to  be  appointed  at  all, 
the  courts  of  different  States  must 


necessarily,  in  the  exercise  of  that 
comity  which  they  would  like  to  have 
conceded  to  their  own  judicial  pro- 
ceedings, protect  the  possession  of 
receivers  bringing  property  within 
States  other  than  that  wherein  they 
were  appointed.  If  the  receiver  of  a 
railway  may  not  use  its  cars  in  trans- 
porting freight  into  other  States  with- 
out forfeiting  his  special  property 
therein,  then  his  receivership  is  a 
substantial  condemnation  to  idleness 
and  decay  of  the  property  which  was 
intrusted  to  his  care  in  the  hope 
that,  through  his  agency,  it  might 
continue  to  answer  the  public  and 
private  purposes  for  which  it  was 
originally  acquired,  and  at  the  same 
time  realize  just  profits  for  those 
owning  or  having  liens  upon  it."  15 
Am.  St.  Rep.  82.  That  a  maritime 
lien  for  supplies  furnished  a  vessel 
operated  by  a  receiver  appointed  by 
a  court  of  another  staXe  than  that  of 
the  residence  of  the  lienor  will  hold 
the  vessel,  see  The  Willamette  Valley, 
66  Fed.  Eep.  565;  affirming  «.  c,  62 
Fed.  Eep.  293. 

*  Pond  V.  Cooke,  45  Conn.  126 ;  «.  c. 
29  Am.  Eep.  668.  See  also  Cooke  «. 
Orange,  48  Conn.  401,  a  case  growing 
out  of  the  same  transaction. 
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ment.  In  that  case,  the  court  said,  "  the  local  law  of  New  Jersey- 
could  not  vest  property  in  the  receiver  which  was  located  in  Con- 
necticut.'" "  But,"  said  the  court,  "  when  property  has  once  vested 
in  a  trustee,  assignee,  or  receiver,  by  the  law  of  the  State  where  the 
property  is  situated,  it  makes  no  difference  whether  it  is  done  under 
the  local  law  of  the  State  or  under  the  common  law.  The  law  of 
another  State  will  not  divest  the  trustee,  assignee,  or  receiver  of  his 
right  to  the  property,  should  he  take  it  into  such  State  in  the  per- 
formance of  his  duty.  The  courts  of  such  State  will  inquire  whether 
he  has  such  right  to  the  property  when  it  comes  into  the  State,  as 
between  himself  and  their  own  citizens;  but  when  the  fact  that  he 
has  such  right  is  ascertained,  they  will  not  regard  it  as  important 
by  what  mode  the  right  was  acquired." '  On  the  same  principle, 
where  personal  property  on  the  high  seas,  belonging  to  a  citizen  of 
Massachusetts,  had  been  transferred  to  an  assignee,  by  proceedings 
under  the  insolvent  laws  of  that  State,  and  the  property  afterwards 
found  its  way  into  the  State  of  New  York,  and  was  attached  by  a 
creditor  of  the  Massachusetts  insolvent  residing  in  New  York,  —  it 
was  held  that  the  assignee  in  Massachusetts  had  the  prior  right  to 
the  property.'    On  like  grounds,  where  a  receiver,  appointed  by  a 


1  Citing  Upton  v.  Hubbard,  28 
Oonn.  274;  s.  c.  73  Am.  Dec.  670; 
Paine  v.  Lester,  44  Conn.  196 ;  g.  c.  26 
Am.  Rep.  442;  Taylor  o.  Columbian 
Ins.  Co.,  14  Allen  (Mass.),  353;  Wil- 
litts  V.  Waite,  25  N.  Y.  577. 

»  Pond  «.  Cooke,  45  Conn.  126, 132; 
t.  c.  29  Am.  Kep.  668,  672;  opinion 
by  Park,  0.  J. 

»  Crapo  V.  Kelly,  16  Wall.  (U.  S.) 
610.  The  court  held  that,  for  the  pur- 
poses of  the  suit,  the  ship,  though  on 
the  high  seas,  was  a  portion  of  the 
territory  of  Massachusetts,  since  it  be- 
longed to  a  citizen  of  Massachusetts ; 
and  that  the  assignment,  by  the  insol- 
vent laws  of  Massachusetts,  passed 
title  to  the  ship,  in  the  same  manner 
and  with  the  like  effect  as  if  it  had 
been  physically  within  the  bounds  of 
that  State  when  the  assignment  was 
executed.  Ibid.  This  decision  was 
rendered  upon  a  writ  of  error  to  the 
Supreme   Court  of   New   York.    It 
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seems  that  an  appeal  was  taken  in  the 
same  case  to  the  Court  of  Appeals  of 
New  York;  for  the  case  of  Kelly  v. 
Crapo,  is  found  reported  in  45  N.  Y. 
86,  in  which,  on  the  same  state  of 
facts,  the  New  York  Court  of  Appeals 
holds,  contrary  to  the  decision  of  the 
Supreme  Court  of  the  United  States, 
that  the  title  of  the  attaching  creditor 
in  New  York  was  paramount.  The 
New  York  decision  was,  however,  ren- 
dered in  1871,  while  the  decision  of 
the  Supreme  Court  of  the  United 
States  was  rendered  in  1872.  The  de- 
cision of  the  New  York  court  proceeds 
on  the  ground  that  the  legal  fiction  of 
the  extension  of  national  territory  to 
its  vessels  on  the  high  seas,  does  not 
apply  to  a  State  of  the  American 
Union ;  and  this  was,  evidently,  the 
ground  of  deflection  between  the  op- 
posing conclusions  reached  by  the  two 
courts.  In  the  decision  in  16  Wallace, 
the  judges  were  considerably  divided. 
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chancery  court  in  Mississippi,  brought  an  action  in  Louisiana  to 
recover  four  negroes,  which,  he  averred,  had  been  stolen  from  his 
possession  as  receiver,  —  it  was  held,  on  exceptions  to  his  petition, 
which  admitted  the  truth  of  the  facts  alleged,  —  that  he  was  entitled 
to  recover.  SpoflTord,  J.,  said:  "Property  under  the  control  of  the 
courts  of  our  sister  States,  when  feloniously  or  fraudulently  removed 
from  their  jurisdiction,  and  brought  within  ours,  must,  on  proof  of 
the  facts,  be  instantly  remitted,  by  the  order  of  our  courts;  and  the 
person  who,  under  the  law  of  the  foreign  forum,  is  the  custodian  of 
the  property,  is  the  proper  person  to  sue  for  it  here." ' 

§  7343.  Keal  Property  Situate  in  the  Foreign  Jurisdic- 
tion does  not  Vest  in  Receiver.  —  It  has  been  held  that  the 
real  property  of  a  corporation,  situated  wholly  within  a  foreign 
juri  sdiction,  does  not  vest  in  a  receiver  of  its  assets,  and  that  the 
appointment  of  such  receiver  does  not  disable  the  corporation 
from  dealing  with  it  in  the  jurisdiction  in  which  it  is  situ- 
ated.^   But  where  the  insolvent,  in  compliance  with  an  order 


Mr.  Justice  Hunt  read  the  opinion  of 
the  court ;  Mr.  Justice  Clifford  read 
an  opinion,  concurring  in  the  judg- 
ment for  special  reasons ;  and  Justices 
Bradley  and  Field  dissented. 

'  McAlpin  V.  Jones,  10  La.  An. 
652 ;  citing  Johnson  v.  Imboden,  4  La. 
An.  178;  Myers  «.  Myers,  8  La.  An. 
369;  g.c.  58  Am.  Dec.  689;  Wingate  «. 
Wheat,  6  La.  An.  238, 241 ;  Paradise  v. 
Farmers'  &c.  Bank,  5  La.  An.  711 ; 
Planters'  Bank  v.  Bass,  2  La.  An.  430, 
436 ;  M'Grew  ».  Browder,  2  Mart,  (n.s.) 
(La.)  17.  A  decision  somewhat  analo- 
gous to  the  foregoing  was  rendered 
in  Massachusetts  at  an  early  date,  in  a 
case  where  a  citizen  of  New  York  ex- 
ecuted in  New  York  an  assignment  of 
his  goods  there  situated,  to  a  citizen  of 
Massachusetts,  in  trust  for  the  pay- 
ment of  his  creditors,  the  most  of 
whom  lived  in  New  York.  The  as- 
signment was  valid,  and  vested  title 
in  the  assignee  for  the  purposes  of  the 
trust,  under  the  laws  of  New  York. 
It  was  held  that  the  assignee  was  not 


liable  to  be  charged  in  Massachusetts 
by  trustee  process,  — that  is  to  say, 
by  garnishment, — in  respect  of  the 
goods  by  a  creditor  of  the  assignor  re- 
siding in  Massachusetts.  Shaw,  0.  J., 
said :  "  The  trustee  took  the  goods  for 
a  lawful  purpose,  and  by  a  title  inde- 
feasible where  the  transaction  took 
place,  and  under  the  laws  of  New 
York,  to  which  he  was  amenable.  He 
was  bound,  as  well  in  conscience  as  by 
law,  to  execute  the  trust  according  to 
the  terms  of  the  conveyance  under 
which  he  took  the  property.  His  com.- 
ing  into  this  Commonwealth  ought 
not  to  defeat  such  a  conveyance  and 
discharge  him  from  his  legal  and  con- 
scientious obligations,  even  though  it 
should  be  held  that,  if  such  an  assign- 
ment had  been  made  here,  it  could 
not  hold  against  attaching  creditors, 
—  a  point  which  it  is  not  necessary  to 
decide."  Wales  v.  Alden,  22  Pick. 
(Mass.)  245,  247. 

'  Simpkins  v.  Smith  &c.  Gold  Oc, 
50How.Pr.  (N.  Y.)56. 
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of  the  court  appointing  the  receiver,  has  executed  a  deed  of  as- 
signment, transferring  all  his  property  to  the  receiver,  and  the 
deed  of  assignment  is  so  executed  as  to  be  otherwise  valid  and 
operative  to  transfer  title  to  his  real  estate  situated  in  another 
State,  the  courts  of  such  other  State  will  give  effect  to  it,  upon 
the  ground  that  it  has  operated  to  transfer  the  legal  title  to  the 
receiver,  but  not  on  the  ground  of  any  authority  possessed  by 
the  receiver  in  virtue  of  his  office,  beyond  the  limits  of  his 
own  State.* 

§  7344.  Cases  Refusing  to  Extend  This  Comity.  —  Cases 
are  now  rarely  met  with  where  the  courts  of  a  State  have 
refused  to  extend  this  comity  so  as  to  entertain  actions  brought 
by  foreign  receivers  to  collect  the  assets  due  to  the  foreign 
insolvent,  whether  individual  or  corporate,  where  it  does  not 
appear  that  the  removal  of  the  assets  will  prejudice  the  rights 
of  domestic  creditors,  —  that  is  to  say,  will  prevent  them  from 
getting  a  preference  over  the  creditors  domiciled  in  the  State  of 
the  receiver.  One  recent  case  is  found,  where  it  was  held  that 
a  trustee  appointed  in  the  State  of  Indiana,  to  wind  up  an 
insolvent  corporation  there  domiciled,  was  properly  repelled 
by  a  court  of  the  State  of  Iowa,  in  which  he  had  brought  an 
action  to  recover  the  balance  of  an  account  due  by  a  contract 
for  work  and  labor  done  and  material  furnished  to  residents 
of  the  State  of  Iowa  by  the  corporation,  prior  to  its  insolvency, 
and  where  it  did  not  appear  that  any  creditors  of  the  corpo- 
ration resided  in  the  State  of  Iowa,  or  that  any  citizen  of  Iowa 
would  be  prejudiced  in  any  manner  by  allowing  the  receiver 
to  recover.  The  case  nakedly  holds  that  the  comity  of  the 
State  ought  not  to  be  exercised,  so  as  to  allow  a  receiver, 
a,ppointed  in  another  State,  to  sue  for  the  purpose  of  collect- 
ing an  honest  debt,  although  it  does  not  appear  that  any 
domestic  creditor  of  the  insolvent,  in  the  domestic  State, 
desires  to  impound  the  debt.*  The  reading  of  such  a  de- 
cision makes  one's  blood  tingle,  and  almost  forces  the  wish 

• 

*  Graydonii.  Church,  7  Mich.  36;  '  Ayres*.  Siebel,82Iowa,347;  «.  c. 

post,  §  7349.  47  N.  W.  Eep.  989. 
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that  the  Civil  War  had  resulted  in  sponging  out  State  lines 
and  abolishing  the  tribal  theory  of  our  government  entirely. 
It  is  worthy  of  note  that  if  a  receiver,  appointed  in  Iowa,  had 
brought  an  action  upon  a  like  demand  in  Indiana,  the  decision 
would  have  been  exactly  the  other  way.^  But  later  the  Supreme 
Court  of  Indiana  threw  away  one-half  of  the  comity  which 
courts  generally  exercise  on  this  question,  by  holding  that  a 
receiver  of  a  partnership  firm,  appointed  in  Illinois,  could  not 
hold  a  debt  due  to  the  firm  by  citizens  of  Indiana,  as  against 
creditors  of  the  firm  in  Connecticut,  who  had  attached  by  gar- 
nishment a  debt  owing  by  the  citizens  of  Indiana.  No  better 
reason  for  this  wretched  decision  was  given  than  is  found  in 
the  following  clause  of  the  opinion  of  the  court:  "Although 
non-residents,  the  attaching  creditors  are  properly  in  our 
courts,  pursuing  a  remedy  which  the  State  confers  upon 
foreign  as  well  as  domestic  creditors."* 

§  7345.  Foreign  Keceivers  Preferred  in  Contests  with  the 
Debtor  and  his  Privies.  —  On  the  principle  of  the  preceding 
section,  a  judicial  transfer,  in  invitum,  of  the  property  of  an 
insolvent  debtor,  such  as  will  estop  him  in  the  jurisdiction 


•  Metzner  v.  Bauer,  98  Ind.  425.  Ehawn  v.  Pearce,  110  111.  350;  ».  o. 

'  Oatlin  ».  Wilcox  Silver-Plate  Co.,  51  Am.  Eep.  691;  Warner  v.  Jaffray, 
123  Ind.  477;  s.  c.  18  Am.  St.  Eep.  96  N.  Y.  248;  «.  c.  48  Am.  Eep.  616; 
338.  Mitchell,  C.  J.,  who  wrote  the  Paine  v.  Lester,  44  Conn.  196;  s.  e. 
opinion  of  the  court,  concluded  thus:  26  Am.  Eep.  442.  This  specious  rea- 
"The  rule' which  commends  itself  to  soning  overlooks  the  plain  fact  that, 
our  judgment  is  thus  declared :  '  Once  while  advancing  to  citizens  of  Con- 
properly  in  court  and  accepted  as  a  necticnt  remedies  possessed  by  citi- 
suitor,  neither  the  law  nor  the  court  zena  of  Indiana,  the  court  denies  to 
administering  the  law,  will  admit  any  creditors  in  Illinois,  represented  by 
distinction  between  the  citizen  of  its  the  receiver,  as  they  alone  can  be 
own  State  and  that  of  another.  Be-  represented,  the  remedies  given  by 
fore  the  law  and  in  its  tribunals  there  the  laws  of  Illinois,  and  pays  the 
can  be  no  preference  of  one  over  the  Connecticut  creditor  in  full  out  of  the 
other.' "  Catlin «. Wilcox  Silver-Plate  pockets  of  the  Illinois  creditors.  This 
Co.,  123  Ind.  477;  ».  c.  18  Am.  St.  Eep.  is  narrow  and  semi-barbarous  tech- 
338,  344,— citing  the  following  cases:  nicality,  and  not  that  reciprocal  jus- 
Hibemia  Nat.  Bank  v.  Lacombe,  84  tice  which  should  prevail  among  the 
N.  Y.  367;  «.  c.  38  Am.  Eep.  518;  courts  of  our  American  communities. 
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where  the  proceeding  takes  place,  will  estop  him  everywhere,' 
Thus,  an  assignment  under  the  English  bankrupt  law  was 
held  to  estop  the  bankrupt  in  respect  of  personal  property  situ- 
ated in  New  York,^  though  emphasis  was  laid  on  the  fact  that 
the  bankrupt  had  appeared  in  England  and  'voluntarily  as- 
sented to  the  proceedings.  So,  it  has  been  held  in  the  Chan- 
cery Court  of  New  Jersey,  that  that  court  will,  on  principles 
of  comity,  extend  its  aid  to  a  receiver  of  a  foreign  corpora- 
tion seeking  to  obtain  the  possession  of  the  property  of  the 
corporation  situated  in  New  Jersey,  as  against  the  officers  of 
the  corporation,  who  are  endeavoring,  by  fraud  or  subterfuge, 
to  withhold  the  possession  of  such  property  from  the  receiver, 
no  claims  of  domestic  creditors  being  involved;  and  that,  to 
that  end,  it  will  set  aside  a  judgment  at  law  rendered  in  a  court 
of  New  Jersey,  fraudulently  and  collusively  concocted  by  such 
officers,  for  the  purpose  of  protecting  them  in  the  possession 
of  the  property  as  against  the  receiver,  the  creditors,  and  the 
stockholders,  of  the  foreign  corporation.' 

§  7346.  Foreign  Receiver  Preferred  in  Contest  with  For- 
eign Creditor.  —  That  the  refusal  of  the  comity  of  allowing  a 
foreign  receiver  to  maintain  an  action  to  recover  and  with- 
draw assets  belonging  to  the  corporation  or  other  insolvent 
debtor,  rests  on  the  principle  of  protecting  domestic  creditors, 
is  strikingly  illustrated  by  a  series  of  cases,  applied  alike  to 
foreign  receivers  and  foreign  assignees  for  creditors,  which 
hold  that,  as  between  a  foreign  receiver,  assignee,  or  other 
representative  of  creditors,  suing  in  his  representative  char- 
acter, and  a  particular  creditor  of  the  same  State  as  the  foreign 
receiver  or  assignee,  the  domestic  tribunals  will  give  prefer- 
ence to  the  foreign  receiver  or  assignee.  In  other  words,  as 
between  two  citizens  of  the  same  foreign  State,  one  of  them 
entitled  to  the  assets  under  the  laws  of  that  State,  and  another 
citizen  of  the  same  State,  struggling  to  get  a  preference  not 

1  Hoyt  V.  Thompson,  5  N.  Y.  820;  "  Bidlack  v.  Mason,  20  N.  J.  Eq. 

Plestoro  V.  Abraham,  1  Paige  (N.  Y.),  230;  cited  with  approval  in  National 

236.  Trust  Co.  i;.  MUler,  33  N.  J.  Eq.  155. 

»  Matter  of  Waite,  99  N.  Y.  433.  159. 
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allowed  by  the  laws  of  that  State,  the  domestic  tribunal  will 
extend  its  comity  so  far  as  to  give  effect  to  the  laws  of  that 
State.^  One  of  the  theories  which  support  this  conclusion  is 
that  an  assignment  made  by  operation  of  law,  in  invitum,  of 
the  property  of  an  insolvent  debtor,  operates  as  an  estoppel 
upon  the  citizens  of  the  State  wherein  the  assignment  has  been 
made.  Thus,  it  has  been  held  that  a  creditor,  who  is  a  citizen 
and  resident  of  the  same  State  with  his  debtor,  against  whom 
insolvent  proceedings  have  been  instituted  in  such  State,  is 
bound  by  the  assignment  of  his  debtor's  property  made  in 
such  proceedings;  and  that,  if  he  attempts  to  attach  or  seize 
the  personal  property  of  his  debtor  situated  in  another  State, 
and  embraced  in  the  assignment,  he  may  be  restrained  by 
injunction  by  the  courts  of  the  State  in  which  he  and  his 
debtor  reside;  and  that  such  an  injunction  is  not  a  violation 
of  that  provision  of  the  constitution  of  the  United  States 
which  requires  that  full  faith  and  credit  shall  be  given  in 
each  State  to  the  judicial  proceedings  of  every  other  State.^ 
Upon  the  same  ground,  where  a  receiver  of  a  corporation  had 
been  appointed  by  a  court  of  competent  jurisdiction  in  Vir- 
ginia, a  creditor  of  the  corporation,  residing  in  Virginia, 
could  not,  by  a  subsequent  attachment-execution,  recover  as- 
sets of  the  corporation  situated  in  Pennsylvania,  and  claimed 
by  the  receiver  appointed  in  Virginia.  The  reason  was  thus 
stated  by  Agnew,  J.:  "  Now,  it  is  clear  that,  as  to  these  plain- 
tiffs, who  were  citizens  of  Virginia,  the  appointment  of  a  re- 
ceiver was  not  extra-territorial,  but  was  an  act  binding  on 
them,  which  the  Virginia  court  would  enforce  as  to  them,  had 
their  action  been  brought  in  Virginia.  Then  certainly  they 
have  no  right,  after  the  appointment  of  a  receiver  by  a  court 
within  their  own  State,  binding  on  them  there,  to  attempt  to 
avoid  its  effect  by  escaping  from  its  jurisdiction  and  coming 
here  to  ask  us  to  infringe  the  comity  we  owe  to  the  acts  of 

1  Gilman  v.  Ketcham,  84  Wis.  60 ;  v.  Atlantic  &c.  E.  Co.,  86  Pa.  St.  291 ; 

s.  c.  36  Am.  St.  Eep.  899;  54  N.  W.  Bacon  v.  Home.  123  Pa.  St.  452. 
Eep.  395 ;  Cole  v.  Cunningham,  133  *  Cole  v.  Cunningham,  133  U.  S. 

U.  S.  107 ;  Eeynolds  v.  Adden,  136  U.  S.  107. 
348,  353  (doctrine  recognized) ;  Bagby 
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their  own  courts  within  their  jurisdiction.  Instead  of  comity, 
this  would  be  unfriendliness;  for  they  ask  us  to  aid  them  in  a 
violation  of  their  own  law.  Our  own  citizens  would  be  pro- 
tected against  the  extra-territorial  act,  in  a  proper  case,  be- 
cause they  are  not  bound  by  it,  and  our  assistance  given  to 
the  extra-territorial  act,  resting  only  in  comity,  would  not  be 
given  at  the  expense  of  injustice  to  them.  The  case  does  not 
fall  within  the  first  clause,  second  section,  of  the  fourth  article 
of  the  constitution  of  the  United  States,  that  *  the  citizens  of 
each  State  shall  be  entitled  to  all  privileges  and  immunities 
of  citizen  g  of  the  several  States.'  As  to  a  citizen  of  Virginia, 
the  appointment  of  a  receiver  in  Virginia,  binding  on  him 
there,  is  not  set  aside  by  this  clause  of  the  constitution.  The 
equitable  transfer  of  the  debt  there  is  binding  on  him  here."  * 
So,  it  has  been  lately  held  in  Wisconsin  that  where,  under 
voluntary  proceedings  for  the  dissolution  ©f  a  corporation  in 
another  State,  a  receiver  is  appointed  by  a  court  of  that  State, 
and  the  creditors  are  enjoined  from  prosecuting  actions  against 
the  corporation,  —  the  courts  of  Wisconsin  will  recognize  the 
right  of  the  receiver  to  collect  debts  due  to  the  corporation  by 
residents  of  Wisconsin,  in  preference  to  creditors  of  the  cor- 
poration residing  in  the  same  State  as  the  State  of  the  receiver, 
who  are  seeking,  in  Wisconsin,  to  get  a  preference  over  other 
creditors.  The  court  reasoned,  as  in  the  preceding  case,  that 
while  the  judicial  transfer  of  the  property  of  the  corporation 
to  the  receiver  in  a  foreign  State,  was  not  binding  upon  the 
citizens  of  Wisconsin,  yet  it  was  binding  upon  the  citizens  of 
the  foreign  State.  "  The  question,"  said  the  court,  "  is  one 
wholly  between  parties  residing  in  New  York,  and  bound  by 
the  proceedings  in  question,  neither  of  whom  is  in  any  posi- 
tion to  invoke  the  assistance  of  the  courts  of  this  State  to 
defeat  or  deny  full  effect  to  the  proceeding  in  New  York,  or 
the  title  resulting  from  it.  It  is  clear  that  the  adjudication  of 
dissolution  and  the  appointment  of  the  receiver  vesting  in  him 
the  title  to  the  chose  in  action  in  question,  were  binding  on 
these  parties,  and  the  courts  of  New  York  would  have  en- 

»  Bagby  v.  Atlantic  &c.  R.  Co.,  86  Pa.  St,  291,  294. 
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forced  the  receiver's  title  had  this  controversy  originated 
there.  The  plaintiff  asks  us  to  aid  him  in  violating  the  law 
of  his  own  State  and  evading  the  process  of  its  courts."* 

§  7347.  Distmction  between  Voluntary  Assigrnments  and 
Assigments  In  Invitum  by  Operation  of  Law.  —  In  respect 
of  the  question  under  consideration,  a  distinction  is  fre- 
quently taken  between  assignments  made  by  the  voluntary 
act  of  a  foreign  insolvent  for  the  benefit  of  his  creditors,  and 
assignments  made  by  operation  of  the  law  of  the  foreign  juris- 
diction, against  his  will.  According  to  the  best  opinion,  the 
voluntary  assignment,  if  good  by  the  law  of  the  State  or  coun- 
try where  it  is  made,  and  if  made  in  conformity  with  the  law 
of  the  State  or  country  within  which  the  property  is  situated, 
is  valid  in  the  latter  State  or  country,  not  on  a  principle  of 
comity,  but  ex  propria  vigore?  It  has  even  been  held  that  a 
deed  of  assignment  of  real  property,  intended  for  the  benefit 
of  creditors,  made  and  recorded  according  to  the  law  of  the. 
State  in  which  the  property  is  situated,  is  good  as  against  sub- 
sequently attaching  creditors  of  the  assignor,  although  the 
assignment  may  have  been  set  aside  by  the  courts  of  the  State 
of  his  domicile.  The  question  was  regarded  as  not  a  question 
of  comity,  but  of  right.  The  court  said:  "  It  depends  for  its 
solution  upon  the  principle  that  the  jus  disponendi  is  essential 
to  the  very  idea  of  property.  It  concerns  the  right  of  every 
person,  whether  a  citizen  of  this  State  or  of  another  State, 
owning  property  in  this  State,  freely  to  dispose  of  that  prop- 
erty for  a  just  and  lawful  purpose;  and  when  such  property  is 
owned  by  an  insolvent  debtor,  there  can  be  no  more  just  or 
lawful  purpose  than  a  disposition  of  it  for  the  equal  benefit  of 
his  creditors."*  But  a  judicial  assignment  of  property  does 
not  operate  ex  proprio  vigore  beyond  the  lines  of  the  State 
within  which  the  assignment  takes  place,  but  operates  in 
other  States  and  countries  ex  comitate,  and  then  only  so  far  as 

>  Gaman  v.  Ketcham,  84  Wis.  60;  •  Smith's  Appeal,  117  Pa.  St.  30; 

s.  c.  36  Am.  St.  Kep.  899;  54  N.  W.     «.  c.  104  Pa.  St.  881,  387. 
Rep.395.  »  First  Nat.  Bank  v.  Hughes,  10 

Mo.  App.  7,  23. 
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not  opposed  to  the  laws  and  public  policy  of  such  State,  or  to 
the  rights  of  its  own  citizens.^  The  distinction  above  taken 
is  brought  out  very  clearly  by  Mr.  Justice  Story,  thus:  "It  is 
therefore  admitted  that  a  voluntary  assignment,  by  a  party, 
made  according  to  the  law  of  his  domicile,  will  pass  the  per- 
sonal estate,  whatever  may  be  its  locality,  abroad  as  well  as  at 
home.  The  law  distinguishes  that  which  results  from  the 
exercise  of  power  under  the  law,  from  that  which  comes  from 
the  free  will  of  the  party:  the  former  is  limited  in  its  effect  to 
the  country  where  the  law  is  in  force,  whilst  the  latter  is  given 
universal  and  general  operation,  under  the  comity  of  nations."^ 

§  7348.  Where  the  Receiver  Adopts  and  Carries  out  the 
Contract  of  the  Corporation.  —  Where  a  foreign  corporation 
has,  at  the  time  of  passing  into  the  hands  of  a  receiver,  an 
wicompleted  contract  for  the  doing  of  work  or  the  furnishing  of 
materials,  and  the  receiver,  under  the  direction  of  the  court 
appointing  him,  adopts  and  carries  out  the  contract  and 
agrees  with  the  other  contracting  party  so  to  do,  —  he  is  enti- 
tled to  maintain  an  action  against  such  contracting  party  to 
recover  any  unpaid  balance  of  the  agreed  price;  and  it  will  be 
no  defense  that  he  is  a  receiver  appointed  by  a  court  of  a  for- 
eign jurisdiction,  or  that  the  defendant  has  been  compelled  to 
pay  over  such  balance  to  a  local  creditor  by  process  of  gar- 
nishment, without  having  received  notice  from  the  receiver 
not  to  pay  it.  The  reason  is  that,  by  the  agreement  between 
the  receiver  and  the  defendant,  under  which  he  went  on  and 
completed  the  contract,  there  had  been  a  novation,  and  he  had 
the  same  right  to  sue  for  the  enforcement  of  the  contract  that 
any  other  foreign  obligee  in  a  contract  has,  and  the  trusts 
upon  which  he  acted  in  the  jurisdiction  appointing  him  re- 
ceiver were  immaterial.* 

»  Ante,  i  7388.  Am.  Dec.  495 ;  Speed  v.  May,  17  Pa.  St. 

'  Story's  Conflict  of  Laws,  ?  111.  91;  s.c.  65  Am.  Deo.  640;  Dundas  v. 

The  distinction  is  also  clearly  stated  Bowler,  3  McLean  (U.  S.),  397 ;  Liver- 

in  Smith's  Appeal,  104  Pa.  St.  381,  more  v.  Jenckes,  21  How.  (TT.  S.)  126. 
389,  where  the   above   language   is         •  Cooke  v.  Orange,  48  Conn.  401; 

quoted.    See  also  Lowry  v.  Hall,  2  Blake  Crusher  Oo.  v.  New  Haven,  46 

Watts  &  S.  (Pa.)  129,  131;  a.  c.  37  Conn.  473. 
6850 


FOREIGN  RECEIVERS.     [6  Thomp.  Corp.  §  7350. 

§  7349.  Not  Chargeable  as  Garnishee  or  with  Trustee 
Process.  —  It  may  be  assumed  that,  if  a  receiver  is  so  ven- 
turesome as  to  go  out  of  the  State  in  which  he  is  appointed, 
he  will  not  become  chargeable,  as  garnishee,  or  under  what  is 
called  in  some  of  the  New  England  States  "  trustee  process,"  at 
the  suit  of  creditors  of  the  estate,  in  order  to  get  payment  in 
full,  instead  of  presenting  their  claims  for  adjudication  in  the 
court  whose  officer  he  is,  having  them  there  allowed,  and 
taking  their  pro  rata  share.  Such  was  the  law  declared  in 
Massachusetts  in  regard  to  an  assignee,  where  a  citizen  of 
another  State  had  executed  therein  an  assignment  of  his 
goods  there  situated,  to  a  citizen  of  Massachusets,  in  trust  for 
the  payment  of  his  creditors,  most  of  whom  lived  in  such 
other  State,  to  which  assignment  the  creditors  were  not  par- 
ties, but  which  nevertheless,  by  the  law  of  the  other  State, 
was  a  valid  assignment,  and  the  goods  were  never  brought 
into  the  State  of  Massachusetts.  Here  it  was  held  that  the 
assignee  was  not  liable  to  be  charged  in  Massachusetts,  for 
the  goods  on  a  trustee  process  sued  out  by  one  of  the  credit- 
ors who  was  a  citizen  of  Massachusetts.* 

§  7350.  Attachment  in  Foreign  Jurisdiction  a  Contempt 
of  Court.  —  Where  a  receiver  has  been  appointed,  if  a  cred- 
itor of  the  jurisdiction  in  which  he  has  been  appointed,  in 
violation  of  an  injunction  which  accompanies  his  appoint- 
ment, attaches  property  or  funds  in  another  State,  of  which 
the  receiver  would  be  entitled  to  possession  under  the  principles 
of  comity,  there  being  no  creditor  in  such  other  State, — he  will 
be  guilty  of  a  contempt  of  the  court  appointing  the  receiver, 

1  Wales  V.  Alden,  22  Pick.  (Mass.)  property.      His    coming    into    this 

245.    It  was  said :  "  The  trustee  took  Commonwealth  ought  not  to  defeat 

the  goods  for  a  lawful  purpose,  and  such  a  conveyance  and  discharge  him 

by   a   title   indefeasible  where   the  from  his  legal  and  conscientious  obli- 

transaction  took  place,  and  under  the  gations,  even  though  it  should  be  held 

laws  of  New  York,  to  which  he  was  that,  if  such  an  assignment  had  been 

amenable.    He  was  bound,  as  well  made  here,  it  could  not  hold  against 

in  conscience  as  by  law,  to  execute  attaching  creditors, — a  point  which 

the  trust  according  to  the  terms  of  the  it  is  not  necessary  to  decide."    Ibid. 

conveyance  under  which  he  took  the  247,  opinion  by  Shaw,  0.  J. 
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and  punishable  as  such;  and  this  principle  has  been  applied 
where  the  receiver  was  appointed  in  the  State  of  Illinois,  and 
the  attaching  creditor  was  a  corporation  domiciled  in  the 
State  of  Connecticut,  but  which  had  a  branch  office  in 
the  State  of  Illinois,  and  the  attachment  was  sued  out  by  the 
manager  of  this  branch  office,  in  the  District  of  Columbia, 
against  property  situated  there,  which  had  never  been  in  the 
possession  of  the  receiver,  but  to  which  he  claimed  the  right 
of  possession.  It  made  no  difference,  in  the  opinion  of  the 
Illinois  court,  that  the  attachment  suit  was  really  prosecuted 
by  the  foreign  corporation  as  plaintiff;  since,  under  the  laws 
of  Illinois,  the  court  had  jurisdiction  of  actions  against  that 
corporation  by  service  of  process  upon  its  resident  agent. 
Nor  was  it  a  good  objection  that  a  foreign  corporation  could 
not  be  punished  for  contempt;  since  corporations  can  only  be 
punished  for  contempt  through  their  officers,  or  through 
those  acting  in  aid  of  them.  Nor  was  it  necessary  that  the 
corporation  itself,  eo  nomine,  should  have  been  made  a  party 
to  the  proceeding,  because  the  manager  of  its  branch  office 
was  the  real  actor.' 

§  7351.  Appointing:  a  Keceiver  of  Property  Situated  in  a 
Foreign  Jurisdiction. — It  has  been  said  that  where  parties  to 
an  action  both  reside  in  one  State,  a  court  in  that  State  has 
power  to  appoint  a  receiver  to  take  possession  of  the  property 
of  a  defendant  in  another  State,  and  that  the  court  will  compel 
the  defendant,  by  process  in  personam,  to  put  the  receiver  in 
possession  of  the  property;  but  it  is  conceded  that  the  court 
would  have  no  power  to  remove,  or  cause  to  be  removed,  other 
than  by  the  method  stated,  personal  property  situated  in 
another  State,  so  as  to  bring  it  within  the  jurisdiction  of  the 

1  Sercomb  ».  Catlin,  128  111.  556;  Muscatine,  2  Iowa,  69;  Eapalje  on 

8.  c.  15  Am.   St.  Eep.   147.    That  a  Contempts,  §§  1,  48.    See  also,  aa  to 

corporation   can   only  be    punished  the  punishment  of  a  corporation  for 

for  contemjit  through  its  officers  or  contempt,   Golden  Gate  &c.  Co.  v. 

through  those  aiding  and  abetting  it,  Superior    Court,  65  Cal.  187  j    ante, 

— see  First  Congregational  Church  v.  i  6448,  et  seq. 
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State  in  which  the  court  sits  which   has  appointed  the  re- 
ceiver/ 

§  7352.  Auxiliary  Receivers  Appointed  as  a  Matter  of 
Comity.  —  In  the  same  spirit  of  comity  and  independently  of 
statute,  a  court  possessing  in  one  State  the  power  to  appoint 
a  receiver  may  extend  its  aid  to  a  receiver  of  a  corporation 
appointed  in  another  State,  for  the  purpose  of  enabling  him 
to  get  possession  of  property  which  should,  in  equity,  be 
applied  in  payment  of  the  debts  of  the  corporation;  and  to 
this  end  may  appoint  a  receiver  of  any  property  within  the 
State  of  such  foreign  corporation,  and  may  confer  upon  him 
the  same  powers  which  it  would  confer  upon  a  receiver  of  a 
domestic  corporation,  so  far  as  they  may  be  necessary  to  the 
recovery  and  collection  of  the  assets  of  the  foreign  corporation; 
and  will  give  the  receiver  so  appointed  the  same  remedies, 
and  the  same  aid  in  the  collection  of  the  assets  of  the  foreign 
corporation,  which  it  would  give  to  the  receivers  of  the  do- 
mestic corporation.* 

I  7363.  Keceiver  cannot  Transfer  Jurisdiction  to  Foreign 
Court.  —  A  receiver  cannot  transfer  the  jurisdiction  of  making 
distribution  of  the  assets  in  his  hands  to  a  foreign  tribunal, 
by  appearing  and  answering  in  a  suit  instituted  in  the  for- 
eign country.  He  cannot  thus  deprive  the  court  which  has 
appointed  him  of  its  authority  over  him  and  over  the  fund 
which  he  holds  as  its  officer.  Within  the  meaning  of  this 
rule,  a  neighboring  State  is  a  foreign  country,  as  much  as  the 
republic  of  Mexico,  or  the  empire  of  China.* 

'  Straughan  v.  Hallwood,  30  W.  Va.  nor  appoint  a  receiver  to  bring  back 
274;  s.  e.  8  Am.  St.  Rep.  29.    That  such  property,  —  see  the  same  case, 
equity  will  not  compel  an  insolvent  '  National  Trust  Company  v.  Mil- 
defendant,  in  an  action  of  detinue  ler,  33  N.  J.  Eq.  165. 
instituted  in  West  Virginia,  to  return  '  Reynolds  v.  Stockton,  43  N,  J. 
to  that  State  property  pledged  in  good  Eq.  211 ;  (.  c.  3  Am.  St.  Rep.  305. 


faith  to  a  resident  in  another  State, 
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CHAPTEK    CLXXYII. 

POWER  TO   SUE  AND  BE  SUED. 

Aet.  I.    In  General.     §§  7360-7375. 

II.    Actions  by  Corpokations.     §§  7380-7388. 
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Article  I.    In  General. 


Section 

7360.  Common-law  power  of  corpora- 

tions to  sue  and  be  sued. 

7361.  Power  to  sue  coextensive  with 

the  power  to  make  contracts. 

7362.  Exception  as   to   liability  for 

breach  of  corporate  duties, 

7363.  This  power  conferred  by  stat- 

ute and  constitutional  pro- 
visions. 

7364.  By  what  statutes. 

7365.  By    what    statutes    not    con- 

ferred. 

7366.  Corporations     deemed     "  per- 

sons" for  remedial  purposes. 

7367.  Suable  in  what  manner. 


Section 

7368.  Power  how  affected  by  want  of 
organization. 

Be  facto  corporations. 

Power  how  affected  by  dissolu- 
tion. 

What  if  the  State  is  a  member. 
7372.  Sovereign  States  may  sue   as 
corporations. 

Corporation  cannot  sue  as  a 
common  informer. 

Power  to  sue  exercised  by  di- 
rectors. 

Corporation  may  maintain  an 
action  against  its  own  mem- 
bers. 


7369. 
7370. 

7371. 


7378. 


7374. 


7375. 


§  7360.  Common-law  Power  of  Corporations  to  Sue  and  be 
Sued.  —  The  creation  by  the  legislature  of  a  body  corporate, 
for  any  purpose,  impliedly  confers  upon  it  the  power  to  sue 
and  be  sued,  so  far  as  may  be  necessary  to  maintain  its  cor- 
porate  rights  and  to  enforce  its  corporate  duties.     In  general, 
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it  may  be  said  that  the  power  to  sue  and  be  sued  is,  by  the 
principles  of  the  common  law,  an  incident  of  every  corpora- 
tion.' 

§  7361.  This  Power  to  Sue  Coextensive  with  the  Power  to 
Make  Contracts.  —  It  may  be  laid  down,  as  a  universal  proposi- 
tion, that  the  capacity  of  a  corporation  to  sue  and  be  sued  is 
coextensive  with  its  capacity  to  make  and  take  contracts;  since 
the  power  to  make  a  contract,  whereby  an  obligation  might 
accrue  to  it,  would  be  nugatory,  unless  it  could  apply  the 
ordinary  legal  remedies  to  enforce  that  obligation;  and  "it 
surely  would  be  a  flagrant  departure  from  all  principle  to  hold 
that  such  contracts  could  not  be  enforced  against  them."*  It 
is  upon  these  grounds  that  counties  are  held  liable  in  actions 
ex  contractu,'  though  in  many  States  they  cannot  be  sued  ex 
delicto.  It  follows,  as  a  necessary  consequence,  that  where  the 
power  is  conferred  upon  any  collective  body  of  men  to  make 
and  take  contracts  in  their  aggregate  capacity,  they  have  the 


'  Ante,  §  1,  et  seq.;  Libbey  v.  Hodg- 
don,  9  N.  H.  394,  396,  opinion  by 
Wilcox,  J. ;  Breene  v.  Merchants'  &c. 
Bank,  11  Colo.  97 ;  s.  e.  20  Am.  &  Eng. 
Corp.  Cas.  532;  17  Pac.  Eep.  280; 
Grant  County  v.  Lake  County,  17  Or. 
453;  s.  c.  21  Pac.  Kep.  447;  Planters' 
&c.  Bank  v.  Andrews,  8  Port.  (Ala.) 
404,  425.  See,  also,  Berford  v.  New 
York  Iron  Mine,  56  N.  Y.  Super.  236. 
Compare  ante,  §  5.  It  is  scarcely 
necessary  to  cite  precedents  of  cases 
where  this  power  has  been  ascribed 
to  railroad  companies  —  Baltimore  &c. 
E.  Co.  V.  Gallahue,  12  Gratt.  (Va.) 
655 ;  s.  c.  65  Am.  Dec.  254  —  to  turnpike 
companies  —  Dunningtons  v.  North 
Western  Turnp.  Eoad,  6  Gratt.  (Va.) 
160  —  or  indeed  to  any  particular  kind 
of  corporation ;  because  we  shall  see, 
from  an  examination  of  each  case, 
that  the  question  was  whether  the 
party  suing  or  being  sued  as  a  corpo- 
ration was  indeed  a  body  corporate. 
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This,  for  instance,  was  the  question 
where  an  action  had  been  brought 
against  the  State  Sinking  Fund  of 
Kentucky,  and  where  the  court  held 
that  it  was  liable  to  be  sued,  because 
it  was  a  body  corporate,  although  in 
its  interests  and  functions  closely  con- 
nected with  the  State,  against  which 
no  action  could  be  brought.  Sinking 
Fund  Commissioners  v.  Northern 
Bank,  1  Met.  (Ky.)  174.  Such,  also, 
was  the  question  where  the  right  to 
bring  an  action  for  an  injury  result- 
ing from  negligence  against  the  Met- 
ropolitan Fire  Department  of  New 
York,  was  challenged,  the  court  hold- 
ing it  liable  to  be  sued  as  a  corpora- 
tion. Olarissy  v.  Metropolitan  Fire 
Department,  7  Abb.  Pr.  (n.  b.)  (N.  Y.) 
352. 

»  McLoud  V.  Selby,  10  Conn.  390; 
8.  c.  27  Am.  Dec.  689. 

=  Ward  V.  Hartford  Co.,  12  Conn. 
404,  407. 
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right  to  sue,  and  are  liable  to  be  sued,  in  respect  to  such  con- 
tracts in  such  aggregate  capacity.  The  conferring  of  such  a 
power  places  them  in  the  category  of  what  are  termed  quasi- 
corporations,  and  it  is  not  necessary,  in  order  to  support  a  right 
of  action  against  them  in  respect  of  a  contract  which  they 
have  made  when  acting  within  their  statutory  powers,  that 
such  a  right  of  action  should  be  given  by  any  statute  in  express 
terms.* 

§  7362.  Exception  as  to  liiaWlity  for  Breach  of  Corpo- 
rate Duties.  —  A  class  of  cases  mark  a  clear  exception  to  this 
rule;  and  these  cases  are  those  which  hold  that  quasi-corpora- 
tions, such  as  counties,  are  not  liable  to  be  sued  for  a  violation  or 
neglect  of  a  corporate  duty,  as  they  are  not  corporations  in  the  full 
sense  of  the  term,  but  are  rather  to  be  regarded  as  geograph- 
ical subdivisions  of  the  State.  It  cannot  be  said  that  they  have 
any  corporate  duties  to  perform.  At  least  this  is  the  narrow 
ground  upon  which  certain  courts  have  proceeded  in  reach- 
ing the  conclusion  that  counties,  which  are  termed  quasi-cor- 
porations, are  not  liable  at  common  law  for  the  mere  neglect 
of  a  corporate  duty} 

'  McLoud  V.  Selby,  10  Conn.  390 ;  not  these  contracts  be  enforced?  Let 
«.  e.  27  Am.  Dec.  689;  Ward  ».  Hart-  it  once  be  admitted  (as  indeed  it 
ford  County,  12  Conn.  404, 407.  Thus,  must  be  admitted)  that  these  corpora- 
school  districts  in  New  England  are  tions  have  the  power  to  make  con- 
regarded  as  quasi-corporations  in  tracts,  and  there  is  an  end  of  the 
respect  of  this  capacity,  and  the  question.  For  it  surely  would  be  a 
ground  on  which  they  are  so  regarded  flagrant  departure  from  all  principle 
was  thus  well  stated  by  Bissell,  J. :  to  hold  that  such  contracts  could  not 
"  That  these  corporations  are  capable  be  enforced  against  them.  A  me- 
of  suing  and  being  sued,  would  seem  chanic  builds  a  school-house,  in  pur- 
to  be  strongly  inferable  from  the  suance  of  a  contract  entered  into  with 
powers  and  privileges  conferred  upon  the  school  district.  Could  it  be  en- 
the'm  by  the  statute.  They  have  dured  that  he  might  not  sue  on  that 
power  to  erect  school-houses,  to  pur-  contract  because  an  action  was  not 
chase  lands  on  which  to  erect  them,  given  by  statute?  "  McLoud  v.  Selby, 
to  levy  and  collect  taxes,  to  appoint  10  Conn.  390;  s.  c.  27  Am.  Dec.  689. 
treasurers  and  collectors,  and  to  do  *  Eussell  v.  Men  of  Devon,  2  T.  B. 
all  necessary  acts  for  the  purpose  667;  s.  c.  1  Thomp.  Neg.  575.  This 
of  sustaining  and  regulating  schools,  distinction  is  recognized  in  Riddle  v. 
They  may,  therefore,  possess  property  Proprietors,  7  Mass.  169;  s.  c.  5  Am. 
and  may  make  contracts ;  and  may  Dec.  35.    It  appears  to  be  recognized 
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§  7363.  This  Power  Conferred  by  Statute  and  Constitu- 
tional Provisions.  —  The  power  to  "  sue  and  be  sued,  plead 
and  be  impleaded,  answer  and  be  answered,  defend  and  be 
defended,  in  courts  of  record,  or  any  other  place  whatsoever," 
if  not  an  incident  to  a  corporation,  is  conferred  in  every 
incorporating  act,^  —  as,  for  instance,  by  the  act  of  Congress 
incorporating  the  Union  Pacific  Eailroad  Company.*  Consti- 
tutional provisions  exist  in  many  States,  providing,  in  distinct 
terms,  that  all  corporations  may  sue  or  be  sued  in  all  courts, 
in  like  manner  as  natural  persons.' 

§  7364.  By  What  Statutes. —  Under  a  grant  of  "all  such 
rights,  privileges,  and  immunities  as  by  law  are  incident  or 


in  the  Kew  England  decisions  in  re- 
spect of  the  liability  of  towns  for  the 
repair  of  highways,  those  courts  plac- 
ing that  liability  upon  statutes,  and 
not  upon  any  obligation  arising  at 
common  law  to  perform  a  corporate 
duty :  See  Mower  v.  Leicester,  9  Mass. 
247;  g.  c.  6  Am.  Dec.  63.  The  dis- 
tinction is  recognized  in  Illinois,  and 
is  well  stated  by  Breese,  J.,  in  Wal- 
tham  V.  Kemper,  55  111.  346 ;  g.  c.  8  Am. 
Rep.  652.  The  most  authoritative  Am- 
erican case  upon  the  subject,  where 
a  very  great  number  of  decisions  are 
referred  to  by  Gray,  O.  J.,  in  his 
usual  exhaustive  manner,  is  Hill  v. 
Boston,  122  Mass.  344;  g.  c.  23  Am. 
Eep.  332 ;  2  Thomp.  Neg.  698,— where 
a  municipal  corporation  is  placed,  in 
this  regard,  on  the  footing  of  a  county, 
and  is  held  not  liable  to  an  acton 
for  an  injury  suffered  by  reason  of  the 
unsafe  condition  of  a  staircase  in  a 
school-house  by  which  a  child  is  hurt 
while  attending  school.  That  coun- 
ties are  not  liable  to  actions  for  failing 
to  keep  in  repair  their  highways  and 
bridges  has  been  held  in  the  follow- 
ing (among  many  other)  cases :  Lar- 
kin  V.  Saginaw  County,  11  Midi.  88; 
*.  c.  82  Am.  Dec.  63;  Hedges  v.  Madi- 
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son  County,  6  111.  567;  Huffman  v. 
San  Joaquin  County,  21  Cal.  426; 
Keardon  v.  St.  Louis  County,  36  Mo. 
655;  Swineford  v.  Franklin  County, 
6  Cent.  L.  J.  434 ;  Brabham  v.  Hinds 
County,  54  Miss.  363;  g.  c.  28  Am. 
Eep.  352;  Covington  County*.  Kin- 
ney, 45  Ala.  176;  Sims  v.  Butler 
County,  49  Ala.  110.  Exceptions  to 
this  rule  have  been  conceded  in  vari- 
ous States,  upon  grounds  which  it 
will  not  be  in  place  here  to  state. 
See  1  Thomp.  Neg.  616,  et  seq. 

*  Bank  v.  Deveaux,  5  Cranch 
(U.  S.),  61,  85. 

'  Smith  V.  Union  Pac.  B.  Co.,  2 
Dill.  (U.  S.)  279.  See  also  Land  v. 
Coffman,  50  Mo.  243;  Lathrop  v. 
Union  Pac.  E.  Co.,  1  MacArthur 
(U.  S.),  234. 

'  With  some  variation  of  lan- 
guage, this  provision  is  found  in  the 
following  constitutions,  and  doubtless 
in  many  others:  Ala.  Const.  1875, 
art.  13,  ^  12;  Cal.  Const.  1879,  art. 
12,  M;  Kan.  Const.  1869,  art.  12, 
§  6;  Mich.  Const.  1850,  art.  15,  §  11; 
Minn.  Const.  1857,  art.  10,  ^1 ;  Neb. 
Const.  1875,  art.  11,  §  3;  Nev.  Const. 
1864,  art.  8,  §  5 ;  N.  C.  Const.,  Amend, 
ol  1876,  art.  8,  §  8. 
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necessary  to  corporations,  and  what  may  be  necessary  to  the 
oorporations  herein  constituted,"  it  is  held  that  the  right  to 
sue  exists.*  As  elsewhere  seen,^  statutes  relating  to  actions 
and  to  jurisdiction,  which  use  such  general  words  as  "  per- 
son,"' "debtor,"*  "creditor,"^  and  even" citizen," °  are  held  to 
include  corporations.' 

§  7365.  By  What  Statutes  not  Conferred. — A  statute  in- 
corporating the  members  of  a  voluntary  association,  to  whom 
moneys  were  due,  and  conferring  upon  the  corporation  the 
power  to  receive  all  those  moneys  to  its  use,  and  to  give  re- 
■ceipts  to  the  debtors  which  would  be  evidence  in  any  action 
to  recover  such  moneys,  was  held  not  to  empower  the  corpo- 
Tation  to  maintain  an  action  at  law  in  its  own  name  to  collect 
the  same, — though  it  might  give  effectual  discharges  to  the 
•debtors  on  receiving  payment.'  The  decision  seems  unsound. 
Since  the  body  became  incorporated  with  power  to  receive  the 
moneys,  the  right  of  action  accrued  to  it  by  implication  of 
law,  under  the  principles  above  considered.  A  statute  pro- 
Tiding  for  an  appeal  from  an  award  of  arbitrators,  upon  the 
■defendants  entering  into  a  recognizance  with  one  or  more 
sureties  in  the  nature  of  special  bail  to  make  certain  pay- 
ments, or  in  default  thereof  to  surrender  the  defendant  or 
-defendants  to  the  jail  of  the  proper  county,  has  no  application 
to  corporations;  since  these  bodies,  being  political,  can  neither 
be  surrendered  nor  imprisoned.  A  corporation,  therefore, 
might  have  its  appeal  without  entering  into  a  recognizance,' 

§  7366.  Corporations  Deemed  "Persons"  for  Kemedial 
JPurposes.  —  The  word  "person"  in  a  statute  is  interpreted 

'  Marsh  v.  Astoria  Lodge,  27  111.  ings,  choose  officers,  levy  taxes,  and 

421.  repair  their  meeting-house,  has  been 

'  Ante,  §  5689.  held  to  give  a  right  to  sue  for  the 

'  Ante,  §§  11,  5689;  pott,  }{  7366,  destruction  of    such    meeting-house 

7790,  7804,  7900,  8059.  after  it  is  repaired.    Tilden  v.  Met- 

«  Ante,  §  6468.  calf,  2  Day  (Conn.),  259. 

•  Pos«,.  §  7790.  »  Scots  Charitable  Soc.  v.  Shaw,  8 

«  Ante,  §  12 ;  post,  §?  7448,  7900.  Mass.  532. 

'  A  resofee  of  the  legislature,  author-  °  Carpentier  v.  Delaware  Ins.  Co., 

izing  a  part  of  a  society  to  hold  meet-  2  Binn.  (Pa.)  264. 
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as  including  corporations  aggregate,  when  the  circumstances 
in  which  such  corporations  are  placed  are  identical  with  those 
of  natural  persons  who  are  expressly  included  in  the  stat- 
ute/ unless  there  is  something  in  the  statute  showing  a  legis- 
lative intention  to  restrict  its  application  to  natural  persons. 

§  7367.  Suable  In  What  Manner.  —  A  private  corporation 
is  a  creature  of  the  State,  and  must  be  sued  in  such  manner  as 
the  legislature  provides;  *  but  if  there  is  no  statute  prescribing^ 
the  mode,  the  ordinary  legal  remedies  applicable  in  the  case 
of  natural  persons  will  be  equally  applicable  in  the  case  of 
corporations,  except  in  so  far  as  the  differences  which  exist 
between  artificial  and  natural  bodies  prevent  them  from  being 
applied. 

§  7368.  Power  how  Affected  by  Want  of  Organization.  — 

In  strictness,  a  body  of  adventurers,  not  having  a  valid  char- 
ter, or  not  duly  organized  as  a  corporation,  cannot  maintain 
an  action  in  that  character;*  though,  as  elsewhere  seen,^  the 
defendant  may  be  estopped  by  his  conduct  from  setting  up  that 
they  are  not  a  corporation.  On  the  other  hand,  if  a  body  of 
adventurers,  assuming  to  act  as  a  corporation,  but  who  have 
not  been  legally  organized  as  such,  threaten  an  injury  to  a 

^  Ante,    §§    11,    5689,    7366;    post,  "Thisexteudsaa  well  to  persons,  poli- 

§§  7790,  7804,  8059 ;  Gaskell  v.  Beard,  ticke  and  incorporate,  as  to  naturall 

33  N.  Y.  St.  Eep.  852;  s.  c.  11  N.  Y.  persons  whatsoever."   2  Co.  Inst.  VliO. 

Supp.  399.  See  also  Bank  v.  Merchants'  Bank,  I 

2  Crafford  v.  Warwick  Co.,  87  Va.  Rob.  (Va.)  573.     A  corporation  lias 
110 ;  s.  c.  12  S.  E.  Eep.  147 ;  10  L.  R.  been  held  to  be  an  "  inhabitant ' '  under 
A.  129.    See  also  Jeffries  Neck  Pas-  a  statute  providing  for  the  reparation, 
ture  V.  Ipswich,  153  Mass.  42;  s.  c.  26  of  bridges  (2  Co.  Inst.  703),  and  an 
N.  E.  Eep.  239.    Therefore,  by  statute  "inhabitant  and  occupier,"  and  there- 
in Massachusetts  (Pub.  Stats.  Mass.,  fore  liable  as  such  to  pay  poor  rates.- 
ch.    3,    cl.    16),  a   corporation   may  Eex  i;.  Gardner,  Cowp.  79,  83. 
in  that   State   maintain   a    petition  '  Holgate  v.  Oregon  &c.  E.  Co.,  le^ 
to  quiet  title  to  lands.    Jeffries  Neck  Or.  123 ;  8.  c.  17  Pac.  Eep.  859. 
Pasture  v.  Ipswich,  supra.    Lord  Coke  *  Doboy  &c.  Tel.  Co.  v.  De  Maga- 
in  commenting  upon  the  statute  of  31  thias,  25  Fed.  Eep.  697 ;   Working- 
Elizabeth,  chapter  7,  respecting  the  men's  Accommodation  Bank  v.  Con- 
erection  of  cottages,  where  the  Ian-  verse,  29  La.  An.  369. 
guage  is  "no  person  shall,"  etc.,  says:  "  -Ante,  ^  1853;  post,  §  7647,  et  seq. 
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third  person,  he  may,  it  has  been  held,  maintain  a  preventive 
action  against  them  in  their  assumed  corporate  name.^  We 
have  already  seen  that  an  action  is  not  maintainable  against 
a  corporation  for  obligations  contracted  in  its  behalf,  prior 
to  its  organization,  in  the  absence  of  some  act  of  ratification 
or  adoption.^  But  this  does  not  concern  the  capacity  of  a 
corporation  to  be  sued,  as  much  as  the  causes  for  which  it 
may  or  may  not  be  sued. 

§  7369.  De  Facto  Corporations.  — If,  under  principles 
already  considered,'  the  corporation  exists  de  facto,  it  may 
exercise  the  power  lo  sue,  and  the  question  of  its  having  the 
right  to  exercise  it  will  be  deemed  one  which  can  only  be 
raised  by  the  State,*  except  in  those  cases  where  it  is  proceed- 
ing to  assert  rights  which,  from  their  nature,  can  only  exist 
in  a  corporation,  e.  g.,  to  condemn  land  for  the  purposes  of  a 
railroad,  under  a  statute  granting  such  a  power  to  corpora- 
tions.* A  body  which  might  have  been  properly  organized 
as  a  corporation  under  an  enabling  statute,  and  which  has 
attempted,  though  possibly  without  complying  with  the  requi- 
site formalities,  so  to  organize  itself,  and  which  has  acted  as 
a  corporation,  executing  deeds  and  releases  in  its  corporate 

^  Newton  County  Drainmg  Co.  v.  are  filed,  a  certified  copy  of  such  ar- 

Nofsinger,  43  Ind.  566.    This  case  pre-  tides,   and   prohibits  a  corporation 

sents  the  incongruity  of  an  injunction  failing  to  comply  with  this  provision 

being  procured  against  a  threatened  from  maintaining  or  defending  any 

trespass  by  a  defendant,  impleaded  action  or  proceeding  in  relation  to 

as  a  corporation,  on  the  ground  that  such  property,  its  rents,  issues,  or 

it  had  never  been  legally  organized  profits,  until  it  does  so  comply.    This, 

as  such;  and  because  of  this  absurd-  it  has  been  held,  does  not  prevent 

ity,   Pettit,    J.,   dissented.     Statutes  it  from  defending  an  action  brought 

exist,   imposing  limitations  on    the  against  it  to  recover  for  work  and 

power  of  corporations   to  sue,  until  labor  alleged  to  have  been  performed 

they  have  complied  with  certain  for-  upon  its  property.    Weeks  v.  Gari- 

malities.    For  instance,  section  299  of  baldi  &c.  Min.  Co.,  73  Cal.  599;  s.  c. 

the  Civil  Code  of  California  provides  15  Pac.  Eep.  302. 

that  every  corporation  must  file  in  '  Ante,  §  480;   Franklin   &c.   Ins. 

the  office  of  the  clerk  of  every  county  Co.  v.  Hart,  31  Md.  59. 

in  the  State  in  which  it  holds  any  ^  Ante,  §  495,  et  seq. 

property,  except  in  the  county  where  *  Post,  §  7670. 

its  original  articles  of  incorporation  '  Post,  §  7660. 
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name,  and  which  in  that  name  has  recovered  judgment  in  a 
former  action  against  the  defendant  now  impleaded,  will,  on 
the  principle  of  being  a  corporation  de  facto,  if  not  de  jure, 
be  allowed  to  sustain  an  action  for  damages  for  a  nuisance.^ 
As  to  what  will  be  evidence  of  the  existence  of  a  corporation,  we 
may  recur  to  what  has  preceded,  and  refer  to  what  will  follow; 
with  the  statement,  for  our  present  purposes,  that  general  repu- 
tation that  the  plaintiffs  have  been  conducting  business  as  a 
corporation,  coupled  with  the  fact  that  the  obligation  sued  on 
was  payable  to  them  in  their  corporate  name,  will  be  sufficient 
to  prevent  a  dismissal  of  their  complaint  on  the  ground  that 
formal  proof  of  their  organization  as  a  corporation  has  not 
been  made.^ 

§  7370.  Power,  how  Affected  Iby  Dissolution.  —  So,  after  a 
corporation  becomes  dissolved,  it  can  neither  sue  nor  be  sued, 
unless  the  faculty  of  suing  or  being  sued  is  prolonged  by  stat- 
ute for  the  purpose  of  winding  up  its  affairs.*  But  the  mere 
insolvency  of  a  corporation  does  not  of  itself  determine  this 
power,  nor  cut  off  any  remedy  which  its  creditors  might  other- 
wise have  against  it;*  unless  the  governing  statute  otherwise 

'  1  Baltimore  Ac.  E.  Oo.  v.  Fifth  (N.  Y.)568;  ante,  §  661 ;  post,  $  7647. 
Baptist  Church,  108  U.  S.  317.  Oor-  Thus,  it  has  been  held  that  the  fact 
porationa  formed  by  the  legislatures  that  the  clerk  of  a  corporation  has 
of  certain  States,  while  in  armed  re-  not  been  sworn  and  has  not  filed,  in 
hellion  against  the  United  States,  had  the  office  of  the  register  of  deeds,  the 
power,  after  the  suppression  of  the  certificate  of  his  appointment  re- 
rebellion,  to  sue  in  the  Federal  courts,  quired  by  law  (South  Bay  Meadow 
if  their  acts  of  incorporation  had  no  Dam  Oo.  v.  Gray,  80  Me.  547),  or  the 
relation  to  anything  else  than  the  fact  that  the  amount  of  the  capital 
domestic  concerns  of  the  State,  and  stock  of  the  corporation  has  not 
were,  neither  in  their  apparent  pur-  been  fixed  pursuant  to  the  governing 
'  pose  nor  in  their  operation,  hostile  to  statute  (City  Hotel  v.  Dickinson,  6 
the  Union,  nor  in  conflict  with  the  Gray  (Mass.),  586),  —  does  not  disable 
constitution,  but  were  mere  ordinary  it  from  maintaining  actions  in  its  cor- 
legislation,  such  as  might  have  been  porate  name. 

had  if  there  had  been  no  war  or  no  '  ^rate,  §§6720, 6721;  Building  Asso. 
attempted  secession,  and  such  as  is  of  v,  Anderson,  7  Phila.  (Pa.)  106. 
yearly  occurrence  in  all  the  States.  *  Van  Pelt  v.  United  States  Metal- 
United  States  V.  Insurance  Oompa-  lie  Spring  &c.  Co.,  13  Abb.  Pr.  (N.  s.) 
Hies,  22  Wall.  (U.  S.)  99.  (N.  Y.)  325. 
»  Holmes    v.  Gilliland,  41   Barb. 
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provides,  as  is  frequently  the  case,  notably  in  the  case  of 
national  banks,^  where  the  policy  of  the  statute  is  to  have  a 
ratable  judicial  administraUon  of  all  its  assets  for  the  benefit 
of  its  creditors.  The  deplorable  consequences  of  a  corporate 
dissolution  at  common  law,  when  not  provided  against  by  a 
provision  of  the  charter  or  by  some  general  statute,^  might 
be  avoided  by  making  an  assignment  in  trust  of  all  assets  of 
the  corporation  to  trustees  for  the  purpose  of  winding  up  its 
affairs.  This  was  the  course  pursued  previous  to  the  expira- 
tion of  the  charter  of  the  bank  of  the  United  States.'  In  one 
case  where  this  course  was  pursued,  and,  pending  an  appeal, 
the  charter  of  the  corporation  expired,  it  was  held  that  the 
court  might  inquire  as  to  the  fact  of  the  assignment,  and, 
upon  being  satisfied  of  the  fact,  might  permit  the  case  to  pro- 
ceed, without  noticing  on  the  record  the  dissolution  of  the 
corporation.* 

§  7371.  "What  if  the  State  Is  a  Member. — Although  an 
action  cannot  be  brought  against  a  sovereign  State  without  its  own 
consent,  yet  if  it  chooses  so  far  to  cast  off  its  sovereignty  as  to 
become  a  member  of  a  private  corporation,  in  that  character 
it  may  be  sued.°  It  follows  that  the  fact  that  the  State  is  a 
member  of  a  corporation,  otherwise  liable  to  suit,*  or  even 
that  it  is  the  sole  proprietor,^  does  not  prevent  the  corpora- 
tion from  being  sued;  and  such  a  corporation  may  be  sued 
in  a  court  of  the  United  States, where  the  requisite  jurisdic- 
tional grounds  exist.* 

§  7372.  Sovereign  States   may  Sue   as    Corporations.  —  A 

State,  being  a  corporation,  may  sue  to  enforce  a  contract  in 

^Ante,  §§  7268,  7269.-  *  Bank  of  United  States  v.  Plant- 

2  Ante,  §  6718,  et  seq.  era'  Bank,  9  Wheat.  (U.  S.)  904. 

'Bank  of    United    States*  i;.   Mo-  «  Moore  ti.  Wabash  Canal,  7  Ind.  462. 

Laughlin,  2  Cranch  C.  0.  (U.  S.)  20.  '  Western  &c.  E.  Co.  v.  Taylor,  6 

*  Bank  of  Alexandria    v.    Patton,  Heisk.   (Tenn.)   408 ;    Hutchiason  v. 
1  Bob.  (Va.)  499.     See  also  May  v.  Taylor,  6  Heisk.  (Tenn.)  634. 
State  Bank,  2  Bob.  (Va.)  56;  s.  c.  40  ^  Bank  of  United  States  v.  Plant- 
Am.  Dec.  726.  ers'  Bank,  9  Wheat.  (U.  S.)  904. 
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the  courts  of  another  State  of  the  American  Union.'  A  for- 
eign government  may  sue  in  the  courts  of  one  of  the  Ameri- 
can States.* 

§  7373.  Corporation  cannot  Sue  as  a  Common  Informer. 

It  has  been  held,  under  a  statute,'  giving  an  action  for  a  pen- 
alty to  any  person  or  persona,  that  a  corporation  cannot  sue 
as  a  common  informer} 

§  7374.  Power  to  Sue  Sxercised  by  Directors.  —  The  power 
of  private  corporations  is,  under  nearly  all  charters  and 
schemes  of  incorporation  which  we  have  examined,  committed 
to  a  board  of  directors  or  trustees.  Where  the  governing  stat- 
ute provides  that  the  corporate  powers  shall  be  exercised  by  a 
board  of  directors,  the  corporation  can  obtain  redress  of  inju- 
ries done  to  it  only  through  the  action  of  its  hoard  of  directors, 
and  if  they  are  unable  or  unwilling  to  act,  the  artificial  entity 
is  incapable  of  obtaining  a  remedy;*  though,  on  principles 
elsewhere  considered,'  the  refusal  of  the  corporate  officers  to 
proceed  to  obtain  redress  of  a  corporate  grievance,  by  the  ap. 
propriate  action,  may  of  itself  open  a  remedy  to  the  stock- 
holders in  equity.  But  it  is  not  necessary,  in  order  to  make 
it  appear  that  an  action  is  rightfully  brought  by  the  corpora- 
tion, that  a  resolution  of  the  board  of  directors,  authorizing 
or  directing  the  bringing  of  the  action,  should  be  produced; 
though  it  has  been  said  that  it  would  be  otherwise  if  the  suit 
were  brought  in  the  name  of  the  corporation  solely  for  the  use 
of  somebody  else.  In  that  case  it  might  be  necessary,  if  such 
an  action  could  be  maintained  at  all,  to  show  that  there  was 
authority  for  permitting  the  third  party  to  use  the  name  of 
the  corporation.'     On  the  other  hand,  it  is  not  necessary  to 

1  Indiana  v.  Woram,  6  Hill  (N.  Y.),  Farmers'  Loan  &c.  Co.,  13  Colo.  587 ; 

33;  s.  c.  40  Am.  Dec.  378.  «.  c.  22  Pac.  Bep.  954, 

^  Mexico  V.  Arrangois,  11  How.  Pr.  •  Ante,  §  4479,  et  seg. 

(N.  Y.)  1,  6.  '  Kenton  &o.  Man.  Co.  v.  McAIpin, 

'  7  Geo.  II.,  ch.  7.  5  Fed.  Eep.  737,  per  Swing,  D.  J.    But 

*  Weaver's  Company  v.  Forrest,  2  this  is  doubtful.    If,  for  instance,  a 

Strange,  1241.  corporation  has  made  an  assignment 

"  Arkansas  River  Land  &e.  Co.  v,  oj  a  non-negotiable  instrument,  it  would 
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produce  a  resolution  of  the  board  of  directors  in  order  to  prove 
that  the  withdrawal  of  a  suit,  brought  by  a  corporation,  has 
been  made  by  the  proper  authority;  but  if  the  act  be  done  by 
its  agent  or  attorney,  no  other  proof  of  authority  will  be  re- 
quired.^ 

§  7375.  Corporation  may  Maintain  an  Action  agrainst  its 
Own  Members. — As  already  seen,''  a  corporation  may  contract 
with  and  sue  one  of  its  own  stockholders,  officers,  or  corpo- 
rators, in  his  individual  capacity.* 

Article  II.     Actions  by  Cokpobations. 


Section 

7380.  Corporationa  entitled  to  what 

remedies. 

7381.  May  maintain    actions   of  as- 


7382.  May  sue  in  trespass. 

7383.  May  maintain  actions  sounding 

in  damages. 

7384.  May  have  summary  remedies. 


Section 

7385.  Special  statutory  remedies  in 

favor  of  corporations. 

7386.  Remedies  on  commercial  paper. 

7387.  Action  by  corporation  on  prom- 

ise made  to  its  officer. 

7388.  Demand  in  actions  by  corpo- 

rations. 


§  7380.  Corporations  E^ntitled  to  What  Remedies.  —  Gen- 
erally speaking,  corporations  have  the  same  remedies  at  com- 
mon law,  in  equity,  and  under  statutes,  which  are  accorded 


be  necessary,  under  the  common-law 
systeid  of  pleading,  for  the  assignee 
to  bring  an  action  upon  it  in  the  name 
of  the  corporation  to  his  use.  The 
corporation  would  not  be  responsible 
for  costs,  and  hence  could  not  refuse 
the  use  of  its  name.  The  fact  of  the 
assignment  would,  of  itself,  be  a  con- 
sent to  that  use.  Nor  could  it  pre- 
vent the  use  of  its  name  by  a  receiver 
(.ante,  §§  6979,  6980),  or  by  its  assignee 
for  creditors. 

'  Union  Man.  Co.  v.  Pitkin,  14 
Gonn.  174.  The  power  of  the  board 
of  directors  to  authorize  the  institu- 
tion of  an  action,  the  very  nature  of 
which  is  to  destroy  the  corporation 
itself, — as  for  instance  to  direct  the 
filing  of  a  petition  to  have  the  corpo- 


ration adjudged  a  bankrupt,  has  been 
denied.  Ee  Lady  Bryan  Min.  Co.,  2 
Abb.  (U.  S.)  527.  But,  as  the  direct- 
ors clearly  have  the  power  to  direct 
the  maJcing  of  an  assignment  of  all  the 
assets  of  a  corporation  for  the  benefit 
of  its  creditors  (.ante,  §  6473),  it  is  dif- 
ficult to  see  how  this  holding  can  be 
maintained. 

"  Ante,  §§  1075,  et  seg.;  4462. 

•  Wauaau  Boom  Co.  v.  Plumer,  35 
Wis.  274.  The  trustees  q/  schools 
and  school  lands,  in  Mississippi,  are 
corporate  bodies,  and,  as  such,  may 
maintain  an  action  against  a  mem- 
ber of  their  own  bodies.  Connell  v. 
Woodward,  5  How.  (Miss.)  665;  s.  c. 
37  Am.  Dec.  173. 
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to  individuals  under  like  circumstances.  This  is  seen  by  what 
follows  in  this  article.' 

§  7381.  May   Maintain  Actions  of  Assumpsit. — The  old 

idea  was  that  a  corporation  could  not  maintain  an  action  of 
assumpsit,  because  it  could  only  contract  by  its  common  seal, 
and  hence  could  sue  only  in  covenant.  But  this  idea  is  ex- 
ploded, and  the  settled  law  is  that  a  corporation  can  sue  in 
assumpsit  whenever  an  individual  can."  Thus,  an  incorpo- 
rated bridge  company  may  maintain  assumpsit  for  the  use  and 
occupation  of  premises  held  by  its  tenant.'  As  already  seen,* 
assumpsit  may  be  maintained  by  a  corporation  against  a 
shareholder  upon  his  express  promise  to  pay  his  proportion 
of  the  legal  assessments  upon  stock  issued  to  him.* 

§  7382.  May  Sue  in  Trespass.  —  Although  the  old  concep- 
tion was  that  a  corporation  could  only  act  by  its  seal,  still  it 
did  not  follow  that  it  could  not  be  acted  upon  except  by  its 
seal.  It  could  own  property,  and  if  a  trespass  were  committed 
thereon,  it  could  maintain  an  action  of  trespass  to  recover 
damages  therefor.* 


••■&'- 


§  7383.  May  Maintain  Actions  Sounding  in  Damages. — 

Corporations,  like  individuals,  constantly  maintain  actions, 

^  That  a  corporation  cannot  have  &c.  Turnp.  Co.  v.  Gould,  6  Mass.  40; 
equitable  relief  in  behalf  of  its  stock-  s.  c.  4  Am.  Dec.  80 ;  Goshen  &c.  Turnp. 
AoWers,  when  they  are  without  equity,  Co.  v.  Hurtin,  9  Johns.  (N.  Y.)  217; 
see  Arkansas  Eiver  Land  &c.  Co.  v.  «.  c.  6  Am.  Dec.  273;  Dutchess  Cot- 
Farmers'  Loan  &c.  Co.,  13  Colo.  587;  ton  Manufactory  v.  Davis,  14  Johns. 
8.  c.  22  Pac.  Eep.  954.  That  a  corpo-  (N.  Y.)  238;  «.  c.  7  Am.  Dec.  459. 
ration  may  follow  its  property  as  a  Under  the  common-law  system  of 
trust  fund  when  an  individual  might,  pleading,  a  corporation  may  maintain 
—  see  Erie  E.  Co.  v,  Vanderbilt,  5  assumpsit  upon  a  contract  to  take  its 
Hun  (N.  Y.),  128.  stock  at  a  specific  price,  or  it  may 

'  London    Gas   Light  &c.   Co.   v,  declare  on  a  contract  to  take  stock 

Nicholls,    2  Oar.  &    P.    365;     ante,  agreeably  to  the  provisions    of    its 

^  5046.  charter ;   and  to  such  a  declaration 

'  Southwark  Bridge  Co.  v.  Sills,  2  the  common  counts  may  be  added. 

Car.  &  P.  371.  Beene  v.  Cahawba  &c.  R.  Co.,  3  Ala. 

*  Ante,  (,  1823.  660. 

»  Worcester  Turnp.  Co.  v.  Willard,  "  Greenville  &c.  R.  Co.  v,  Partlow, 

6  Mass.  80;  s.  c.  4  Am.  Dec.  39;  Gil-  14  Rich.  (S.  0.)  237;  Second  Cong, 

more  v.  Pope,  5  Mass.  491 ;  Andover  See.  v.  Waring,  24  Pick,  (Mass.)  304. 
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the  object  of  which  is  the  recovery  of  damages  for  wrongs  done 
to  them,  —  as,  for  instance,  where  a  stockholder  and  officer 
of  a  corporation,  and  a  third  person,  conspire  to  cripple  the 
corporation  by  a  manipulation  of  its  shares,  and  the  conspir- 
acy is  successful.'  For  example,  a  corporation  may  maintain 
an  action  for  libel,  upon  averment  and  proof  of  special  dam- 
ages} This  would  clearly  be  true  in  respect  of  a  slander  of  its 
goods  or  property. 

§  73S4.  May  have  Summary  Kemedies. — It  has  been  held 
not  unconstitutional  for  the  legislature  to  give  a  summary 
remedy  for  the  collection  of  its  debts  to  a  corporation  created 
for  the  public  benefit} 

§  7385.  Special  Statutory  Bemedies  in  Favor  of  Corpora- 
tions. —  When  it  was  the  fashion  to  create  corporations  by 
special  acts  of  the  legislature,  special  remedies  were  often  ac- 
corded to  them;  but  the  decisions  relating  to  such  remedies 
may,  for  the  most  part,  be  regarded  as  obsolete.^ 

§  7386.  Kemedies  on  Commercial  Paper.  —  Some  of  the 
cases  take  this  distinction,  —  that  where  a  corporation  has  no 
power  to  acquire  commercial  paper,  yet,  if  it  does  acquire  it,  it 
cannot  maintain  an  action  thereon,  but  may  maintain  an 
action  for  money  had  and  received  to  recover  what  it  gave  for 
the  paper.^  That  is  to  say,  while  it  cannot  maintain  an- action 
on  the  instrument  which  it  had  no  power  to  take,  it  can  main- 

'  Ilion  Bank  v.  Carver,  31  Barb,  indorser,  applied  to  banka    of   other 

(N.  Y.)  230.  States,  — Bee  Lewis  v.  Bank  of  Ken- 

'  Knickerbocker   &c.    Ins.   Co.  «.  tucky,  12  Ohio,  132;  «.  c.  40  Am.  Dec. 

Ecclesine,  11  Abb.  Pr.  (n.  s.)  (N.  Y.)  469.     Construction  of  O'lio  statute  of 

385;  g.  c.  42  How.  Pr.  (N.  Y.)  201.  1824  relating  to  puits  where  banks 

'  Bank  of  Newbern  v.  Taylor,  2  are  parties:    Goo'lenow  v.   DufReld, 

Murph.  (N.  C.)  266.  Wright   (Ohio),   455.    That    a   bank 

*  That  the  Ohio  statute  of  1844,  could  not  ask  the  aid  of  a  court  of 

regulating  practice  in  the  courts,  did  equity  against  a  party  to  a  joint  and 

not  apply  to   suits  of   incorporated  several   contract    before    exhausting 

banks, — see  Clinton   Bank  v.  Hart,  legal  remedies, — see  Bank  of  Chilli- 

19  Ohio,  372.    That  the  statute  of  the  cothe  v.  Yoe,  4  Ohio,  125. 
same   State,  authorizing  a  joint  ac-  '  Ante,  §§  5714,  5744,  5748. 

tion  by  a  bank  against  a  drawer  and 
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tain  an  action  to  recover  its  money  which  it  had  no  pow^r  to 
pay  out,  and  which  it  ©ught  not  to  have  parted  with.*  In 
other  words,  it  has  a  right  to  rescind  the  ultra  vires  contract, 
and  to  recover  what  it  has  lost  under  it.  But  the  better  doc- 
trine is  that  it  can  do  this  only  where  the  other  party  has 
successfully  avoided  his  obligation  under  the  contract  on  the 
ground  of  its  being  ultra  vires? 

§  7387.  Action  by  Corporation  on  Promise  Made  to  its 
Officer.  —  Elsewhere  we  have  seen  that  a  deed  conveying 
land  to  the  trustees  of  a  corporation  is  a  deed  to  the  corporation 
itself.*  An  analogous  rule  is  that  a  promise  made  to  the  offi- 
cers of  a  corporation  for  its  benefit,  and  upon  a  consideration 
proceeding  from  it,  is  enforceable  in  the  form  of  an  action 
by  the  corporation,  —  as,  for  instance,  an  agreement  to  pay,  to 
the  directors  of  a  corporation,  money  due  to  the  corporation 
itself.* 

§  7388.  Demand  in  Actions  by  Corporations.  —  A  corpora- 
tion must  make  demand  where  an  individual  must,  and  need  not 
make  demand  where  an  individual  need  not,  prior  to  bring- 
ing and  maintaining  an  action.  Demand  is  generally  neces- 
sary only  where  there  is  a  bailment  and  a  custody  originally 
rightful,  and  where  the  bailee  may  justly  assume  that  it  is 
the  pleasure  of  the  bailor  that  his  custody  of  the  thing  bailed 
should  continue  until  the  contrary  is  made  known  to  him. 
It  would  be  justly  regarded  as  a  grievance  to  him  if  his  bailor 
could  make  a  demand  of  the  return  of  the  subject  of  the  bail- 
ment in  the  first  instance  by  bringing  an  action  to  recover  it, 
or  to  recover  damages  for  its  detention.  But  where  the  bailee 
has  asserted  rights  adverse  to  those  of  the  bailor,  this  obviously 
excuses  demand.  Thus,  if  the  treasurer  of  a  corporation 
receives  money  belonging  to  it,  and  asserts  rights  thereto 

*  Waddill  V.  Alabama  &c.  E.  Co.,  °  Ante,    ^  5113.     Compare    ante, 

35  Ala.  323.     Compare  Phelps  v.  Mas^  §  6038. 

terton  &c.  Stone  Dressing  Co.,  3  Eob.  *  Thompson  v.  Marion  &c.  Gravel 

(N.  y.)  517.  Eoad  Co.,  98  Ind.  449. 

«  Ante,  §  6004. 
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inconsistent  with  the  right  of  the  corporation  to  demand  the 
same,  and  makes  charges  in  the  corporate  books  in  extin- 
guishment of  his  obligation  to  pay  over  the  money  to  the  cor- 
poration, a  demand  is  not  necessary  before  suit  brought  by  the 
corporation  to  recover  the  money .^ 

Article  III.    What  Actions  Lib  against  Corporations. 

Section  Section 

7391.  What  actions  will  lie  against     7406.  Actions  for  violations  of  public 

corporations.  duties. 

7392.  When  assumpsit  will  lie  against     7407.  Specific  performance. 

corporations.  7408.  Mode   of  compelling  perform- 

7393.  When  not.  ance  of  agreement  to  arbi- 

7394.  Trespass.  trate. 

7395.  Case.  7499.  Bills  in  equity  for  discovery. 

7396.  Trover.  7410.  Mode  of  procedure  to  compel 

7397.  Eeplevin.  discovery  in  equity. 

7398.  Ejectment.  7411.  Further  of  this  subject. 

7399.  Forcible  entry  and  detainer.  7412.  Statutory  substitutes  for   dis- 

7400.  Slander  —  Libel  —  Slander    of  covery. 

goods.  7413.  Bill  of  interpleader  by  agent  of 

7401.  Book  account.  corporation. 

7402.  Account  stated.  7414.  Actions    to  recover    payments 

7403.  Use  and  occupation.  voluntarily  made. 

7404.  Actions  on  clauses  of  charter,  7415.  Demand  in  actions  against  cor- 

7405.  Actions  on  by-laws.  ,         porations. 

§  7391.  "What    Actions   will  Lie  against   Corporations. — 

Without  going  into  the  ancient  history  of  this  subject,  it  may 
be  said  here  that  it  is  settled  that  where  the  law  imposes  an 
obligation  upon  a  corporation,  which  it  fails  or  refuses  to  dis- 
charge, it  may  be  held  civilly  liable  therefor,  at  law  or  in 
equity,  in  any  appropriate  form  of  action  where  the  system  of 
common-law  pleading  prevails,  and  on  appropriate  allegations 
and  proofs,  under  the  system  of  equity  and  under  the  codes.^ 

§   7392.  When  Assumpsit  •will  lile  ag-ainst  Corporations, — 

Thus,  although  there  are  some  ancient  and  untenable  hold- 

'  East  New  York  &c.   E.    Co.  v.      tion  to  an  action  by  one  sustaining 
Elmore,  5  Hun  (N.  Y.),  214.  damage  in  consequence  of  its  failure  to 

^  For  a  general  statement  of  the     discharge  a  duty  imposed  by  law, — see 
doctrine  of  the  liability  of  a  corpora-      Seagravea  v,  Alton,  13  111.  366. 
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ings  to  the  contrary/  a  corporation  may  now  be  sued  in 
assumpsit  on  express  or  implied  promises,  in  the  same  man- 
ner as  an  individual.*  This  action  will  lie  against  it  for  refus- 
ing to  permit  a  transfer  of  its  shares  upon  its  books,  at  the  suit 
of  a  person  lawfully  entitled  to  demand  the  same;*  or  upon  a 
refusal  of  the  corporation  to  permit  a  stockholder  to  subscribe 
for  additional  stock  to  which  he  is  entitled,*  So,  if  a  railroad 
corporation  occupies  land  after  its  agent  has  been  notified  by 
the  owner  that  rent  will  be  charged,  it  is  liable  in  assumpsit 
for  use  and  occupation.^ 

§  7393.  When  not.  —  Covenant,  and  not  assumpsit,  being 
the  form  of  aetion  at  common  law  upon  a  sealed  instrument, 


•  Breckbill  v.  Lancaster  Turnp, 
Co.,  3  Dall.  (U.  S.)  496;  Frankfort 
Bank  v.  Anderson,  3  A.  E.  Marsh. 
(Ky.)  1.  An  exception  to  this  rule 
was  admitted  where  a  local  act 
authorized  a  corporation  to  make 
promissory  notes:  Slark  v.  Highgate 
Archway  Co.,  5  Taunt.  792.  But  all 
American  corporations  have  this 
power,  unless  it  is  prohibited  to 
them :  Ante,  §  5730. 

'  Eex  V.  Bank  of  England,  1  Doug. 
524;  DavisD.  Georgetown  Bridge  Co., 
1  Cranch  C.  0.  (U.  S.)  147;  Gray  v. 
Portland  Bank,  3  Mass.  364,  382 ;  g.  c. 
3  Am.  Dec.  156;  Worcester  Turnp. 
Co. «.  Willard,  5  Mass.  80;  s.  c.  4  Am. 
Dec.  39 ;  Mechanics'  Bank  v.  Bank  of 
Columbia,  5  Wheat.  (U.  S.)  326;  Bank 
of  Metropolis  v.  Guttschlick,  14  Pet. 
(U.  S.)  19;  Kortright  v.  Buffalo  Com- 
mercial Bank,  20  Wend.  (N.  Y.)  91; 
8.  c.  22  Wend.  (N.  Y.)  348;  34  Am. 
Dec.  317;  Foster  v.  Essex  Bank,  17 
Mass.  479,  503;  s.  c.  9  Am.  Dec.  168; 
Sargent  v.  Franklin  Ins.  Co.,  8  Pick. 
(Mass.)  90,  98 ;  s.  c.  19  Am.  Dec.  306; 
Poultney  ».  Wells,  1  Aiken  (Vt.),  180; 
Gassett  v.  Andover,  21  Vt.  342 ;  Stone 
V.  Congregational  Society,  14  Vt.  86 ; 
Antipoeda  Baptist  Church  v.  Mulford, 
8  N.  J.  L.  182;  North  Whitehall  ». 
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South  Whitehall,  8  Serg.  &  E.  (Pa.) 
117;  Chestnut  Hill  Turnpike  v.  But- 
ter, 4  Serg.  &  E.  (Pa.)  6, 16;  s.  c.  8 
Am.  Dec.  675 ;  Dunn  v.  St.  Andrew's 
Church,  14  Johns.  (N.  Y.)  118;  Dan- 
forth  V.  Scoharie  &c.  Turnp.  Eoad,  12 
Johns.  (N.  Y.)  227,  231;  Bank  of  Co- 
lumbia V.  Patterson,  7  Cranch  (U.  S.), 
299;  Waring  v.  Catawaba  Co.,  2  Bay 
(S.  C),  109;  Hayden  v.  Middlesex 
Turnp.  Corp.,  10  Mass.  397;  s.  c.  6 
Am.  Dec.  143 ;  Proctor  v.  Webber,  1 
D.  Chip.  (Vt.)  371,  456,  note;  Chesa- 
peake &c.  Canal  Co.  v.  Knapp,  9  Pet. 
(U.  S.)  541 ;  Hunt  v.  San  Francisco, 
11  Cal.  250;  Cape  Sable  Co.'s  Case,  3 
Bland  (Md.),  606;  Seagraves  v.  Alton, 
13  111.  366. 

'  Eex  V.  Bank  of  England,  1  Doug. 
508,  524;  Kortright  v.  Buffalo  Com- 
mercial Bank,  20  Wend.  (N.  Y.)  91; 
«.  c.  affirmed,  22  Wend.  (N.  Y.)  348; 
84  Am.  Dec.  317;  Sargent  v.  Franklin 
Ins.  Co.,  8  Pick.  (Mass.)  90;  s.  c.  19 
Am.  Dec.  306 ;  ante,  i  2462. 

*  Gray  v.  Portland  Bank,  3  Mass. 
364;  s.  c.  3  Am.  Dec.  156. 

*  Illinois  Cent.  E.  Co.  t).  Thompson, 
116  111.  159.  That  a  corporation  must 
first  be  put  in  default  bel'ore  it  will  be 
liable  upon  an  implied  contract, — see 
Seagraves  v.  Alton,  13  111.  366. 
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assumpsit  cannot  be  maintained  against  a  corporation  upon  a 
written  agreement  to  which  the  agent  of  the  corporation  has 
put  a  seal,  though  not  the  common  seal  of  the  corporation. 
Such  an  instrument  is  nevertheless  the  deed  of  the  corpora- 
tion.- But  the  scroll  or  private  seal  of  the  chief  engineer  of  a 
railroad  corporation  affixed  to  a  contract  is  not  the  seal  of  the 
company,  and  will  not  make  the  contract  a  specialty,  so  as  to 
prevent  assvmhpsit  against  the  company  for  its  breach.* 

§  7394.  Trespass. —  It  being  settled  in  the  modern  law, 
contrary  to  earlier  opinion,'  that  a  corporation  can  commit 
trespass*  both  upon  person  and  property,  through  its  agents 
acting  in  its  behalf,  —  it  follows  that  where  the  common-law 
system  of  pleading  prevails,  an  action  of  trespass  will  lie 
against  a  corporation  for  a  direct  injury  done  within  the  gen- 
eral scope  of  its  corporate  powers."  The  doctrine  applies 
equally  to  municipal  corporations,^  and,  in  Illinois,  to  towns 
organized  under  the  township  law;'  but  with  this  limitation, 
that  the  act  complained  of  must  have  been  such  as  might 
have  been  lawfully  accomplished  had  the  municipal  authori- 
ties  proceeded  according  to  law;  since  where  the  act  com- 
plained of  lies  wholly  outside  of  the  general  or  special  powers 
of  the  municipal  corporation,  it  can  in  no  event  be  liable.* 


1  Porter  p.  Androscoggin  &c.  R.  M'Cready  v.  Guardians  of  the  Poor, 
Co.,  37  Me.  349.  9  Serg.  &  R.  (Pa.)  94;  s.  c.  11  Am. 

2  Saxton  V.  Texas  &c.  R.  Co.,  4  Dec.  667.  That  an  action  of  trespass, 
N.  M.  201 ;  8.  c.  16  Pac.  Rep.  851.  for  assault  and  battery,  will  lie  against 
Compare  ante,  §  5053.  a  railroad  company,  —  see  St.  Louis 

»  Anie,  §  6802.  &c.  E.  Co.  v.  Dalby,  19  III.  352 ;  ante, 

*  Ante,  ^  6303.  §§  6304,  6306. 

'  Lyman  v.  White  River  Bridge  °  Allen  v.  Decatur,  23  111.  332 ;  s.  c. 

Co.,  2  Aiken  ( Vt.),  255 ;  s.  c.  16  Am.  76  Am.  Dec.  692 ;  Chicago  v.  McGraw, 

Dec.  705 ;  Whiteman  ■».  Wilmington  75  111.  566,  570 ;  Sheldon  v.  Kalama- 

&c.  R.   Co.,  2  Harr.  (Del.)  514;  s.  c,  zoo,  25  Mich.  387 ;  Chicago  v.  Turner, 

33  Am.  Dec.  411 ;  Underwood  v.  New-  80  111.  419,  420. 

port  Lyceum,  5  B.  Mon.  (Ky.)  129;  '  Wolf  v.  Boettcher,  64  HI.  316, 

.«.  c.  41  Am.  Dec.  260;    Hopkins  v.  321. 

Atlantic  &c.  Railroad,  36  N.  H.  9;  *  Chicago   v.  Turner,  80  111.  419, 

s.  c.  72  Am.  Dec.  287,  292 ;  Crawf ords-  420. 
ville  &c.  E.  Co. »;.  Wright,  5  Ind.  252; 

368  ^873 


6  Thomp.  Corp.  §  7398.]    actions  by  and  against. 

§  7395.  Case.  —  An  action  of  trespass  on  the  case,  for  mal- 
feasance, will  lie  against  a  corporation  aggregate.*  This  form 
of  action  may,  for  instance,  be  maintained  by  a  purchaser  of 
the  shares  of  stock  of  an  incorporated  bank  against  the  cor- 
poration for  its  refusal  to  transfer  the  shares  to  him  on  its 
books.* 

§  7396.  Trover.  —  As  a  corporation  may,  through  its  agents, 
have  the  custody  of  personal  property,  and  as  it  may  sometimes 
have  that  custody  wrongfully,  it  follows  that  it  is  liable  in  the 
common-law  action  of  trover,  where  the  common-law. system 
of  pleading  prevails,  or  in  an  action  of  a  similar  nature  under 
the  modern  codes  of  procedure,  by  the  owner  of  goods  and 
chattels,  for  the  conversion  of  them  to  its  own  use.' 

§  7397.  Replevin.  —  For  the  same  reason,  an  action  of 
replevin  will  lie  against  a  corporation,  —  the  object  of  this 
action  being  to  recover,  if  possible,  the  specific  goods  or  chat- 
tels and  damages  for  their  detention,  and  if  it  is  not  possible 
to  recover  them,  then  to  recover  their  value,  and  also  damages 
for  their  detention.* 

§  7398.  Ejectment.  —  The  ancient  notion  that  trespass 
could  not  be  maintained  against  a  corporation  prevented,  of 
course,  corporations  being  made  defendants  in  suits  of  eject- 
ment.    But  this  principle  was  early  abandoned,  and  it  has 

'  New  York  v.  Bailey,  2  Denio  subject  of  an  action  of  replevin  or 
(N.  y.),  433;  Harlem  v.  Emmert,  41  other  possessory  action;  and  an  in- 
Ill.  319.  stance  of  such  an  action  is  foijnd  in 

^  Presbyterian  Congregation  «.Oar-  Louisiana,  where  it  was  held  that  an 

lisle  Bank,  5  Pa.  St.  345;  ante,  §  2463.  alternative  judgment  for  $40,000,  in 

'  Yarborough  v.  Bank  of  England,  case  of  default  in  obeying  the  order  of 
16  East,  6;  Sherman  v.  Commercial  the  court  to  deliver  the  list,  was  in- 
Printing  Co.,  29  Mo.  App.  31.  That  valid,  the  subscriptions  being  on  cred- 
trover  lies,  by  a  shareholder,  against  it  and  the  judgment  not  recognizing 
the  corporation  for  the  conversion  of  or  reserving  defendant's  right  to  re- 
ins sharss,  —  see  ante,  §  2455.  ceive  a  corresponding  amount  of  stock. 

*  It  has  been  held  that  a  stock  sub-  People's  Brewing  Co,  v.  Boebinger, 

Bcription  list,  like  a  promissory  note  or  40  La.  An.  277 ;  a.  c.  21  Am.  &  Eng. 

other  written  obligation,  may  be  the  Corp.  Cas.  383;  4  South.  Kep.  82. 
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long  been  regarded  as  the  established  law  that  the  method  of 
trying  the  title  of  land  by  ejectment  extends  to  corporations 
of  every  kind,  whether  in  the  character  of  plaintiffs  or  de- 
fendants.^ 

§  7399.  Forcible  Entry  and  Detainer.  —  The  same  prin- 
ciple will  support  the  statutory  action  of  forcible  entry  and 
detainer  against  a  corporation  aggregate.^ 

§  7400.  Slander — Libel  —  Slander  of  Goods. — A  corpora- 
tion may  maintain  an  action  for  a  libel;^  and  one  corporation 
may  maintain  an  action  against  another  which  slanders  its 
business  and  represents  its  product  to  be  of  inferior  quality.* 

§  7401.  Book  Account. —  An  action  of  "book  account" 
may  be  maintained  either  by  or  against  a  corporation.* 

§  7402.  Account  Stated. — An  action  maybe  maintained 
against  a  corporation  to  recover  upon  an  account  stated,  in  like 
manner  as  against  an  individual, —  the  same  presumption 
existing  that  if  the  account,  when  rendered,  is  not  correct, 
the  alleged  debtor  will  make  objection  to  it  within  a  reason- 
able time.     The  presumption  would,  no  doubt,  have  the  same 

1  1  Kyd  on  Corp.  187.  See  Den  v.  tain  &c.  E.  Co.  v.  Johnson,  119  U.  S. 
Fen,  10  N.  J.  L.  237.  608.    This  action  is  a  species  of  statu- 

2  It  has  been  held  that  a  statute  tory  bill  of  peace,  and  proceeds  on  the 
declaring  any  person  who  shall  "  en-  principle  that  the  law  will  not  sanc- 
ter  into  or  upon  any  lands,  tene-  tion  the  obtaining  by  violence  of  the 
ments,  or  other  possessions,  and  de-  possession  of  real  estate,  but,  without 
tain  or  hold  the  same  with  force  entering  into  an  inquiry  as  to  title  or 
and  strong  hand,  or  with  weapons,"  right  of  possession,  will  compel  the 
etc.,  guilty  of  a  forcible  entry  and  party,  who  has  made  a  forcible  entry, 
detainer  (Mansf.  Ark.  Dig.,  §  3347),  is  to  surrender  the  possession,  and  liti- 
applicable  to  the  possession  by  a  railr  gate  his  right  to  possession  in  the 
road  company  of  a  railroad,  or  part  of  courts. 

a  railroad,  there  being  no  reason  in  '  Ante,  §  7383. 

the  nature  of  a  possession  of  a  section  *  Buffalo  Lubricating    Oil   Co.   v. 

of  a  railroad  line  which  takes  it  out  of  Standard  Oil  Co.,  42  Hun   (N.  Y.), 

the  language  of  such  a  statute,  or  out  153 ;  ante,  §  6316. 

of  the  general  principle  which  lies  at  *  Vermont  Mut.  Fire  Ins.  Co.  v. 

the  foundation  of  all  actions  of  forci-  Cummings,   11  Vt.  503 ;  Hunneman 

ble  entry  and  detainer.    Iron  Moun-  v.  Fire  District,  37  Vt.  40. 
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force  in  the  case  of  a  commercial  corporation  as  in  that  of  a 
commercial  partnership;  but  in  the  case  of  other  corporations, 
which  act  more  slowly,  it  is  conceived  that  it  might  be  some- 
what relaxed.* 

§  7403.  Use  and  Occupation.  — While  an  action  of  assump- 
sit will  lie  against  a  corporation  for  the  use  and  occupation  of 
land,  the  plaintiff  waiving  the  tort  and  suing  upon  an  implied 
contract,^  yet  it  has  been  held  that  a  statutory  "  action  of  con- 
tract "  for  the  use  of  a  railroad,  cannot  be  maintained  by  the 
owner  against  persons  who  did  not  recognize  his  title,  but 
used  the  railroad  adversely  to  him,  under  a  bona  fide  claim  of 
right,  by  virtue  of  a  lease  from  another  person.* 

§  7404.  Actions  on  Clauses  of  Charter.  —  Where  a  clause  in 
the  charter  of  a  corporation  provides  that  any  trustee  or  man- 
ager shall  have  a  claim  and  lien  upon  the  proceeds  of  the  sales 
of  the  company's  property,  for  expenses  or  debts  incurred  by 
him  for  its  benefit,  this  gives  a  remedy  at  law  against  the 
company  to  recover  such  expenses  and  debts.* 

§  7405.  Actions  on  By-laws.  —  Where  a  right  arises  under 
the  provisions  of  a  by-law,  an  action,  generally  an  action  of 
debt  at  common  law,  will  lie  to  enforce  that  right,  —  a  subject 
already  considered.* 

*  Where  resolutions  were  adopted  to  make  a  record  of  the  vote  of  its 

by  the  trustees  of  a  religious  society,  board  of  trustees  upon  the  resolutions, 

acknowledging  the  justness  of  a  claim  and  that  the  plaintiff  could  recover 

made  by  the  plaintiff  against  the  cor-  upon  the  promise  contained  in  the 

poration,  fixing  the  amount  thereof,  resolutions,  under  a  count  upon  an 

and  agreeing  to  pay  the  same  in  a  account  stated.    St.  Mary's  Church  v. 

specified  time,  and  were  duly  certified  Cagger,  6  Barb.  (N.  Y.)  576. 
by  the  secretary  of  the  board  of  trus-  "  Ante,  §  7392. 

tees,  and  transmitted  to  the  plaintiff,  »  Kittredge    v.    Peaslee,    3   Allen 

who  thereupon  assented  to  the  propo-  (Mass.),  235. 

sition  contained  in  the  resolutions,  *  Stephens  v.  Green  Hill  Cemetery 

and  agreed  to  accept  the  sum  offered  Co.,  1  Houst.  (Del.)  26. 
by  the  trustees,  —  it  was  held  that  an  '  Ante,    §    949.     See    Watson    v. 

action  would  lie  against  the  corpora-  Gierke,  Carth.  76 :  g.  c.  Comb.  138. 
tion,  notwithstanding  it  had  omitted 
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§  7406.  Actions  for  Violations  of  Public  Duties.  —  In  re- 
spect of  the  right  of  action  against  corporations,  a  distinc- 
tion must  be  taken  and  constantly  borne  in  mind,  between 
the  violation  of  a  duty  which  the  corporation  owes  to  the  pub- 
lic distributively,  and  the  violation  of  a  duty  which  it  owes  to 
the  public  in  its  aggregate  capacity, — that  is  to  say,  to  the  State. 
In  respect  of  its  liability  for  a  violation  of  a  duty  of  the  for- 
mer kind,  the  corporation  may  be  sued  by  the  person  to  whom 
it  owed  the  duty,  and  who  was  injured  and  damnified  by  its 
violation.  In  respect  of  a  violation  of  a  duty  of  the  latter 
kind,  the  corporation  can  only  be  proceeded  against  by  the 
State  itself.  A  number  of  decisions  will  be  found  which 
really  rest  upon  this  distinction  and  conform  to  it,  but  in 
which  the  distinction  itself  is  not  clearly  expressed.  When 
a  private  person  brings  an  action  against  a  corporation  in 
respect  of  the  violation  of  some  general  public  duty,  it  is  some- 
times loosely  said  that  the  liability  of  the  corporation  for  the 
violation  of  such  a  duty  cannot  be  raised  in  this  collateral 
way,  and  that  the  only  exception  to  the  rule  which  prohibits 
collateral  inquiry  by  a  private  citizen  into  the  supposed  illegal 
acts  of  a  corporation,  is  where  express  legislative  permission 
is  granted  therefor.^  This  language  does  not  lead  the  mind 
to  a  clear  understanding  of  any  principle;  though  the  result 
of  the  decisions  is  that  where  the  duty  is  undertaken  by  the 
corporation  towards  the  members  of  the  public  distributivelyi 
—  as  where  a  railroad  company  undertakes  to  carry  a  passen- 
ger safely,  or  where  a  telegraph  company  undertakes  to  trans- 
mit a  message  properly,  or  where  a  canal  company  undertakes 
to  keep  its  canal  in  a  navigable  condition  for  the  use  of  its 
patrons,  or  where  a  municipal  corporation  undertakes  to  open 
a  highway  and  keep  it  in  repair, — the  corporation  is  liable  in 
an  action  to  any  individual  damaged  by  its  failure  to  perform 
the  particular  duty  assumed.^     But  where  the  duty  is  one  that 


*  Martindale  v.  Kansas  City  &c.  bers  v.  St.  Louis,  29  Mo.  543,  576; 

R.  Co.,  60  Mo.  508,  510.  North  Missouri  Pac.  E.  Co.  v.  Wiuk- 

'  Shewalter  v.  Pirner,  65  Mo.  218 ;  ler,  33  Mo.  354 ;  Christian  University 

Land  v.  Coffman,  50  Mo.  243;  Cham-  v.  Jordan,  29  Mo.  68,  71. 
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is  assumed  towards  the  public  generally,  or  towards  a  con- 
siderable portion  of  the  public  in  the  aggregate, — as  where  a 
railway  company  fails  to  complete  its  road  according  to  its 
charter,  establishes  it  on  a  route  not  permitted  by  its  charter, 
or  establishes  a  depot  at  a  place  not  permitted,  or  prohibited 
by  law,  or  abandons  some  portion  of  its  route  and  leaves  the 
inhabitants  of  that  vicinity  without  adequate  service, —  the 
injury  is  of  that  public  nature  which,  unless  the  legislature 
has  expressly  given  a  private  action  to  an  individual,  can  only 
be  redressed  by  a  proceeding  on  the  part  of  the  State.*  The 
principle  here  laid  down  is  somewhat  analogous  to  the  right 
of  action  for  a  nuisance.  If  the  injury  flowing  therefrom  is 
one  sustained  by  the  public,  or  by  a  neighborhood  generally, 
and  is  not  special  or  peculiar  to  the  plaintiff,  he  has  no  right 
of  action;  the  injury  is  to  the  public,  and  it  must  be  redressed 
by  a  public  prosecution  by  indictment^  or  information,  or 
sometimes  by  an  information  in  equity  brought  by  the  Attor- 
ney-General.' 

§  7407.  Specific  Performance.  —  Courts  of  equity  powers 
will  compel  the  specific  performance  of  their  contracts  by  cor- 
porations, where  they  would  exert  the  same  power  against 
individuals.*  The  question  of  the  power  of  a  court  of  chan- 
cery, by  exerting  its  process  in  personam  against  parties  before 
it,  to  compel  them  to  perform  acts  relating  to  real  property  in 

I  Kinealy  v.  St.  Louis  &c.  E.  Co.,  S94;  g.  e.  18  Am.  Eep.  556;  Proprie- 

69  Mo.  658 ;    Martindale  v.   Kansas  tors  v.  Nashua  &c.  R.   Co.,  10  Gush. 

City  &c.  E.  Co.,   60  Mo.  608,  510;  (Mass.)  385;  Kinealyp.  St.  Louis  &c. 

Brainardi).  Eailroad  Co.,  48  Vt.  107;  E.  Co.,   69  Mo.   658,   663.    Compare 

Brooklyn    Park    Comm'rs    v.    Arm-  Jackson  v.  Jackson,  16  Ohio  St.  163, 

strong,  45  N.Y.  234;  «.  c.  6Am.  Rep.  168;  Little  Miami  Co.  v.  Naylor,   2 

70;  Field  on  Damages,  ^  39;  Mills  on  Ohio  St.  235;  s.  c.  59  Am.  Dec.  667; 

Eminent  Domain,  §  317.  Eailroad    Company    v.   Compton,  2 

*  Holman  v.  Townsend,  13  Met.  Gill  (Md.),  20;   Attorney-General  v. 

(Mass.)   297;    Stetson  v.  Faxon,   19  West  Wisconsin  E.  Co.,  36  Wis.  466. 
Pick.  (Mass.)  147;  s.  c.  31  Am.  Dec.  »  Post,  ii  7774,  7782. 

123 ;   Quincy  Canal  v,  Newcomb,   7  *  Montclair  Township  v.  New  York 

Met.  (Mass.)  276;  s.  c.  39  Am.  Dec.  &c.  R.  Co.,  45  N.  J.  Eq,  436;  e.  c.  18 

778 ;  Smith  v.  Boston,  7 Cush.  (Mass.)  Atl.  Eep.  242. 
264;  Stone  v.  Fairbury  E.  Co.,  68  111. 
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another  jurisdiction,  is  a  disputable  on^.  It  has  been  held  that 
a  court  of  chancery  in  one  State  has  no  jurisdiction  to  com- 
pel a  domestic  corporation  to  go  into  another  State  and  spe- 
cifically execute  a  contract  to  make  improvements  on  lands, 
and,  on  its  default,  to  enforce  the  decree  by  attachment  and 
sequestration  of  its  property  in  the  home  State.^ 

§  7408.  Mode  of  Compellingr  Performance  of  Agreement 
to  Arbitrate. — It  is  generally  agreed  that  a  court  of  equity 
will  not  compel  the  specific  performance  of  an  agreement  to 
arbitrate.*  Suppose,  then,  that  there  is  a  provision  in  the  char- 
ter of  a  corporation  requiring  it  to  sell  its  property  and 
business  to  the  public  at  the  expiration  of  a  certain  period,  at 
a  price  and  upon  terms  to  be  fixed  by  arbitrators,  and,  when 
the  period  arrives,  the  corporation  refuses  to  join  in  the  ap- 
pointment of  arbitrators  as  required  by  the  charter, — what  is 
the  remedy?  It  is  held  that,  while  the  duty  to  appoint  arbi- 
trators will  not  be  specifically  enforced  in  equity,  yet  the  cor- 
poration may  be  compelled  to  do  so  by  mandamus;  or  the 
State  may  proceed  in  quo  warranto  to  forfeit  its  charter,  by 
reason  of  its  willful  refusal  to  perform  one  of  the  conditions 
on  which  it  accepted  it,  and  thus  take  back  to  itself  the  fran- 
chise and  confer  it  upon  the  proper  body  for  the  benefit  of 
the  public* 

§  7409.  Bills  in  Equity  for  Discovery. — The  object  of  a 
bill  of  discovery  in  equity  is  to  enable  one  party  to  search  the 
conscience  of  his  antagonist,  and  to  compel  him  to  make  dis- 

'  Port  Eoyal  E.  Co.  v.  Hammond,  476 ;  Greason  v.  Keteltas,  17  N.  Y. 

58  Ga.  523.  491 ;    Tscheider   v.    Biddle,    4    Dill. 

2  Milnes    v.    Gery,    14  Ves.    400;  (U.  S.)  55;  Hug  v.  Van  Burkleo,  58 

Blundell  v.  Brettargh,  17  Ves.  232,  Mo.  202;   Biddle  v.  Eamsey,  52  Mo. 

241;  Street  i;.  Eigby,  6  Ves.  815,  817;  153,  158;    King  v.  Howard,  27  Mo. 

Agar  V.  Macklew,  2  Sim.  &  Stu.  418;  21,  25. 

Wilkes  V.  Davis,  3  Mar.  507 ;  Gourlay  '  St.  Louis  v.  St.  Louis  Gas  Light 

V.  Somerset,  19  Ves.  429 ;  Tobey  v.  Co.,  70  Mo.  69, 114 ;  citing  Union  Pao. 

Bristol,    3    Story,    800;    Norfleet    v.  E.  Co.  ■;;.  Hall,  91  IT.  S.  343;  People 

Southall,  3  Murph.  (N.  C.)  189,  190;  v.  Manhattan  Gas  Works,  45  Barb. 

Providence  v.   St.    John's    Lodge.   2  (N.  Y.)  136;  United  States  «.  Union 

E.  L  46 ;  Hopkins  v.  Gilman,  22  Wis.  Pac.  E.  Co.,  3  Dill.  (U.  S.)  524. 
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closures  upon  oath,  of  facts  necessary  to  the  preservation  of 
the  rights  of  the  former,  which  he  otherwise  might  not  be 
able  to  prove.  The  remedy  has  lost  most  of  its  efficacy  since 
the  adoption  of  modern  statutes  removing  the  exemption 
of  parties  from  being  witnesses  in  civil  cases.  Corporations 
could  answer  only  under  their  common  seal;  whereas  natural 
persons  (peers  excepted)  are  bound  to  answer  under  oath.' 
Therefore,  in  order  to  prevent  a  failure  of  justice  arising  from 
the  circumstance  that  a  corporation  cannot  take  an  oath  and 
cannot  be  indicted  for  perjury  for  making  an  answer  willfully 
false,  the  practice  has  long  been  settled  to  join  the  officers  of 
the  corporation,  such  as  its  secretary,  book-keeper,  or  other 
officer,  and  even  its  members,  as  defendants  in  bills  in  chan- 
cery for  the  purpose  of  compelling  them  to  make  discovery 
for  it.*     On  the  one  hand,  when  discovery  is  sought  of  an 


1  Mitf.  on  Plead.  10. 

»Wych  V.  Meal,  3  P.  Wms.  310; 
Anon.,  1  Vernon,  117;  Moodalay  v. 
Morton,  IBro.  0.0. 469;  Dummer  v. 
Ohippenham,  14  Vesey,  245;  Brumly 
V.  Westchester  Oo.  Man.  Society,  1 
Johns.  Oh.  (N.  Y.)  366.  "  It  seems 
to  be  settled  that  a  bill  will  lie  against 
a  corporation  and  its  officers,  to  compel 
a  discovery  from  the  officers,  to  aid  a 
plaintiff  or  a  defendant  in  maintain- 
ing or  defending  a  suit  brought  against 
or  by  the  corporation  alone."  Field, 
J.,  in  Post  V.  Toledo  &c.  E.  Co.,  144 
Mass,  341;  s.  c.  59  Am.  Eep.  86,  92: 
citing  McComb  v.  Ohicago  &c.  E.  Oo., 
19  Blatohf.  (U.  S.)  69;  Oosta  Eica  v. 
Erlanger,  1  Oh.  Div.  171;  Glasscott 
V.  Copper  Miners'  Oo.,  11  Sim.  305; 
Moodalay  v.  Morton,  1  Bro.  0.  0.  469. 
See,  on  the  subject  of  discovery,  Col- 
gate V.  Oompagnie  Franjaise,  23  Fed. 
Eep.  82 ;  MacGregor  v.  East  India  Co., 
2  Sim.  452;  Bolton  v.  Liverpool,  1 
Myl.  &  K.  88.  It  is  said  that  in  suits 
against  a  corporation,  as  it  answered 
under  its  common  seal  and  not  under 
oath,  the  practice  ^as  early  estab- 
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lished  in  Massachusetts  of  making 
one  or  more  of  its  officers  or  members 
co-defendants,  and  of  compelling  them 
to  make  disclosure  of  such  facts  within 
their  knowledge  as  the  corporation, 
if  a  natural  person,  could  have  been 
compelled  to  disclose,  although  their 
answers  could  not  be  used  as  evidence 
against  the  corporation.  Their  an- 
swers enabled  the  plaintiff  to  ascer- 
tain, in  advance  of  a  trial,  what  the 
facts  within  their  knowledge  were, 
and  to  propound  proper  interrogato- 
ries to  them  or  to  other  persons  as 
witnesses.  Field,  J.,  in  Post  v.  Tole- 
do &c.  E.  Co.,  144  Mass.  341;  s.  c. 
59  Am.  Eep.  86,  90;  citing  Wright 
I).  Dame,  1  Met.  (Mass.)  237.  The 
practice  of  joining  an  officer  of  the 
corporation  in  a  bill  against  it  for  a 
discovery,  where  the  plaintiff  is  enti- 
tled to  a  discovery,  is  explained  in 
McComb  V.  Chicago  E.  Co.,  19  Blatchf. 
(U.  S.)  69.  The  reason  of  the  rule  is 
stated  by  Lord  Chancellor  Talbot  in 
the  leading  case  of  Wych  v.  Meal,  3 
P.  Wms.  310,  which  seems  to  have 
finally  established  the  practice,  to  be 
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officer  of  a  corporation  impleaded  as  a  defendant  in  equity, 
the. officer  must  be  made  a  party  for  that  purpose,  although 
no  substantial  relief  is  sought  against  him/     On  the  other 


that  the  "plaintiff  ought  to  have  dis- 
covery, and  though  the  corporation 
might  answer  under  its  common  seal, 
it  would  not  be  responsible  tor  perjury. 
It  is  an  exception  to  the  general  rule 
that  a  witness  cannot  be  joined  for 
purposes  of  discovery.  A  limitation 
of  the  rule  is  that  the  officer  cannot 
be  joined  as  a  party  for  the  discovery 
of  what  he  did  not  learn  as  an  officer, 
or  of  the  facta  which  he  knew  before 
he  became  an  officer.  It  has  also 
been  held  that  the  plaintiff  may  join 
a  member  of  the  corporation  for  the 
purposes  of  discovery,  although  the 
latter  is  not  an  officer  or  agent  of 
the  corporation  (Wright  v.  Dame,  1 
Met.  (Mass.)  237);  and  it  has  been 
held  in  the  English  Court  of  Chancery 
that  members  of  the  corporation  may 
be  joined  with  an  officer  in  such  a 
bill.  Glasscott  v.  Copper  Miners' 
Co.,  11  Sim.  305.  But,  outside  of  the 
rule  above  stated,  a  bill  for  a  discov- 
ery, in  aid  of  a  defense  to  an  action, 
cannot  be  maintained  against  one 
who  is  not  a  party  to  the  record  at 
law,  though  he  may  be  interested  in 
the  subject  of  the  action,  — Lord  Cot- 
tenham  saying :  "  The  cases  of  officers 
of  corporations  stand  on  principles 
entirely  peculiar  to  themselves,  and 
have  obviously  no  application  to  the 
present  case."  Queen  of  Portugal  v. 
Glyn,  7  Clark  &  Fin.  466.  It  is  scarcely 
necessary  to  add  that  the  plaintiff 
may  waive  his  right  to  have  an  officer 
of  the  corporation  joined  who  can 
answer  under  oath  and  be  responsible 
for  the  penalties  of  perjury ;  and  that 
he  may  therefore  maintain  a  bill  for 
a  discovery  against  the  corporation 
alone  in  aid  of  an  action  against  it  at 
law,  although  it   does   not   answer 


under  oath.  Colgate  v.  Compagnie 
Franjaise,  23  Fed.  Kep.  82.  In  the 
case  of  Costa  Eica  v.  Erlanger,  1  Oh. 
Div.  171,  there  was  a  cross-bill  for  a 
discovery  against  the  plaintiff  and 
the  president  of  the  plaintiff  Repub- 
lic. The  only  questions  were  as  to 
staying  the  original  action  till  answer, 
and  as  to  the  right  to  choose  the 
officer  of  the  plaintiff  Republic  who 
should  make  the  discovery.  One  of 
the  leading  cases  on  this  subject  was 
that  of  a  "  bill  against  a  corporation 
to  discover  writings.  The  def  endantB 
answered  under  their  common  seal, 
and  so,  being  not  sworn,  will  answer 
nothing  in  their  own  prejudice.  Or- 
dered that  the  clerk  of  the  company, 
and  such  member  or  members  as  the 
plaintiff  shall  think  fit,  answer  on 
oath,  and  that  the  master  settle  the 
oath."  Anon.,  1  Vern.  117,  Anno 
1682.  So,  in  a  case  against  the  East 
India  Company  an  officer  of  the  com- 
pany was  made  defendant  in  a  bill 
for  discovery  of  orders  and  entries  in 
the  books  of  the  company,  and  a  de- 
murrer to  the  bill  was  overruled. 
Wych  V.  East  India  Co.,  3  P.  Wms. 
S09,  Anno  1734.  In  like  manner,  a 
demurrer  to  a  bill  against  the  East 
India  Company  and  their  secretary, 
praying  for  a  general  examination 
of  witnesses  in  India,  and  that  the 
defendants  might  discover  by  what 
authority  the  plaintiff  was  dispos- 
sessed of  a  lease  for  supplying  Madras 
with  tobacco  (the  plaintiffs  intending 
to  bring  an  action),  was  overruled. 
Moodalay  v.  Morton,  1  Bro.  C.  0. 
469,  Anno  1785. 

1  Virginia  &c.  Man.  Co.  v.  Hale,  93 
Ala.  542;  g.  c.  9  South.  Rep.  256. 
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hand,  if  no  substantial  relief  is  sought  against  him,  and  if  no 
discovery  is  demanded  from  him  in  the  bill,  he  is  not  prop- 
erly joined  as  a  party,  especially  where  the  bill  waives  answer 
under  oath.'  Moreover,  it  is  a  principle  that  mere  witnesses, 
who  are  shown  to  be  cognizant  of  the  alleged  facts,  cannot  be 
joined  for  a  discovery.*  Upon  this  principle,  it  is  held  that 
where  a  bill  in  equity  is  filed  by  a  creditor  against  a  corpora- 
tion, and  also  against  its  directors  and  officers,  but  no  relief  is 
prayed  except  as  against  the  corporation,  and  no  fraud,  con- 
spiracy, or  breach  of  trust  is  charged  against  the  directors 
and  officers,  they  cannot  be  joined  as  defendants  for  the  sole 
purpose  of  discovery.'  It  is  of  the  essence  of  a  discovery  that 
it  should  be  under  oath,  and  a  party  is  impleaded  as  defendant 
for  the  purposes  of  discovery  in  order  to  compel  him  to  answer 
under  oath.  When,  therefore,  the  bill  does  not  require  an 
answer  under  oath,  the  officers  of  the  corporation  are  improp- 
erly joined  for  discovery.*  Even  though  the  answers  of  the 
corporation  to  the  demand  of  the  bill  for  a  discovery  cannot 
be  read  as  evidence  against  the  corporation,  yet  they  may  be 
of  use  in  directing  the  plaintiff  how  to  draw  his  interrogatories 
for  the  purpose  of  obtaining  a  better  discovery.*  The  former, 
as  well  as  the  present,  officers  of  a  corporation  can  be  made 
parties  to  a  suit  against  it,  for  the  purpose  of  compelling  them 
to  make  discovery  of  facts  within  their  official  knowledge.* 

§  7410.  Mode  of  Procedure  to  Compel  Discovery  in  Eq- 
uity.— The  practice  is  where  the  complainant  desires  a  discov- 
ery in  a  suit  in  equity  against  a  corporation,  to  join  with  the 

*  Colonial  &c.  Mort.  Co.  v.  Hutch-  398.  Compare  Zelnicker  v.  Brigham 
inson  Mort.  Co.,  44  Fed.  Rep.  219.  &c.  Co.,  74  Ala.  598 ;  Watts  v.  Eufaula 

2  Howe  V.  Best,  5  Madd.,19,-  Story  Nat.  Bank,  76  Ala.  474.    For  a  bill 

Eq.  Plead.,  §  235,  note  2;  Norwood  not  alleging  facts  entitling  the  plain- 

V.  Memphis  &c.  E.  Co.,  72  Ala.  563.  tiff  to  a  discovery  from  the  directors, 

'  Norwood  V.  Memphis  &c.  E.  Co.,  see  Camp  v,  Taylor  (N.  J.),  1^  Atl. 

72  Ala.  563;  Tutweiler  v.  Tuscaloosa  Eep.  968. 

Coal  &c.   Co.,  89  Ala.   391 ;   s.  c.   7  '  Wych  v.  Meal,  3  P.  Wms.  310. 

South.  Eep.  398.  •  Fulton    Bank  v.  Sharon    Canal 

*  Tutweiler  v.  Tuscaloosa  &c.  Coal  Co.,  1  Paige  (N.  Y.),  219. 
Co.,  89  Ala.  391 ;  s.  c.  7  South.  Eep. 
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corporation  as  defendant,  any  director,  officer,  agent,  or  indivi- 
dual member  from  whom  he  seeks  such  discovery.*  This  is 
regarded  as  an  exception  to  t];ie  general  rule  of  chancery  prac- 
tice that  one  who  may  be  a  witness  cannot  be  made  a  defendant 
to  a  bill  for  discovery."  The  officers  of  a  corporation  will,  in 
many  cases,  be  made  parties  for  the  mere  purpose  of  compel- 
ling them  to  make  discovery  of  doings  of  the  corporation, 
where  no  relief  is  sought  against  them  as  individuals.' 
Although  no  relief  is  sought  against  the  officers  or  agents,  but 
merely  a  discovery,  yet  this  discovery  cannot  be  had  from 
them  unless  they  be  joined  with  the  corporation  as  defendants 
in  the  action;  but  the  answer  in  such  a  case  will  be  under  the 
seal  of  the  corporation,  according  to  the  knowledge  and  infor- 
mation and  belief  of  its  officers,  ascertained  from  all  proper 
sources  of  information.* 

§  7411.  Further  of  This  Subject.  —  Where  the  officers  of 
a  corporation  are  thus  joined  for  the  purpose  of  discovery,  the 
discovery  is  limited  to  matters  coming  to  their  knowledge  in 

1  Wych  V.  Meal,  3  P.  Wms.  310;  Man.  Soc,  1  Johns.  Ch.  (N.  Y.)  366. 

Dummer  v.  Chippenham,  14  Ves.  245;  Also  it  has  been  said  that  a  bill  for  a 

Moodalay  v.  Morton,  1  Bro.  0.  C.  469 ;  discovery  will  lie  against  the  mem- 

Le  Texier  v.  Anspach,  15  Ves.  159^  bers  of  a  corporation  without  joining 

164;  Gibbons  II.  Waterloo  Bridge  Co.  the  corporation  where  the  members 

5  Price,  491,  493 ;  Glasscott  v.  Copper  are  personally  liable  for    its  debts. 

Miners'  Co.,  11  Sim.  305;  Many  v.  Middletown.  Bank  v.  Buss,  3  Conn. 

Beekraan  Iron  Co.,  9  Paige  (N.  Y.),  135,139;  s.  c.  8  Am.  Dec.  164.    Where 

188;  Bronson  v.  La  Crosse  &c.  R.  Co.,  the  officers  or  members  of  the  corpo- 

2  Wall.  (U.  S.)283,  303,  per  Nelson,  J.;  ration  are  joined  with  the  corporation 

Fulton  Bank  v.  New  York  &c.  Canal  for  purposes  of  discovery  only,  and 

Co.,  1  Paige  (N.  Y.),  311,  per  Wal-  the  complainant,  by  mistake,  inserts 

worth ,  Oh .  a  prayer  for  relief  against  such  officers, 

'  Le  Texier  v.  Anspach,  15  Ves.  as  well  as  against  the  company,  the 

159,  164 ;  Gibbons  v.  Waterloo  Bridge  officers  can  not  demur  to  the  discov- 

Co.,  5  Price,  491,  493;  Many  ti.  Beek-  ery  and  relief  generally.    They  should 

man  Iron  Co.,  9  Paige  (N.  Y.),  188;  make  the  discovery  sought,  and  c?«m«r 

Story  Eq.  PI.,  §  234.  to  the  relief;  or  should  answer  the  bill 

°  Dummer  ti.  Chippenham,  14  Ves.  generally,  and    then  object,   at  the 

245,  252.  hearing,  that  they  have  been  improp- 

*  French «;.  First  Nat.  Bank,  7  Ben.  erly  made  parties  to  the  suit,  for  re- 

(TJ.  S.)  488;  s.  c.  11  Nat.  Bank.  Eeg.  lief  as  well  as  for  discovery.    Many  v. 

189;    Brumley    v.    Westchester    Co.  BeekmaQlronCo.,9Paige(N.Y.),  188 
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the  course  of  their  service  as  officers,  and  cannot  be  extended 
to  other  matters.*  The  objection  that  a  discovery  may  subject 
the  company  to  a  forfeiture  of  its  charter,  is  not  sufficient  to 
support  a  general  demurrer  to  a  bill  for  discovery  and  relief^ 
even  if  it  would  have  authorized  a  demurrer  to  the  discovery 
of-  particular  facts.'  Where  a  corporation,  being  a  party  to  a 
suit,  is  directed  by  an  order  of  court  to  do  a  speciiic  thing  to 
effectuate  certain  relief  to  which  the  other  party  is  entitled, 
an  officer  of  the  corporation  may,  in  aid  of  such  relief,  be 
compelled,  by  a  Subpoena  duces  tecum  on  the  order  of  a  master, 
to  produce  certain  specified  books  and  documents  of  the  cor- 
poration.* 

§  7412.  Statutory  Substitutes  for  Discovery.  — The  sub- 
ject of  discovery  in  equity  has  lost  most  of  its  importance,  by 
reason  of  the  fact  that  statutory  substitutes  for  this  remedy 
have  been  enacted  generally  in  England  *  and  America.*    The 


'  "No  case  has  gone  so  far  as  to 
join  an  officer  of  a  corporation  for  the 
purpose  of  discovery  of  matters  which 
were  not  within  his  knowledge  as 
such  officer,  or  learned  by  him  while 
in  the  service,  or  as  a  member  of  the 
corporation ;  nor,  as  in  this  case,  mat- 
ters which  took  place  before  the  cor- 
poration was  formed,  or  in  which  it 
had  no  part;  though  it  appears  that 
by  and  through  other  sources  of 
information  the  officer  happens  to 
have  obtained  such  knowledge."  Per 
Choate,  D.  J.,  in  McComb  v.  Chicago 
&c.  B.  Co.,  7  Fed.  Rep.  426;  s.  c.  11 
Eeporter,  422. 

2  Eobinson-1).  Smith,  3  Paige  (N. 
Y.),  222;  s.  c.  24  Am.  Dec.  212. 

»  Erie  R.  Co.  v.  Heath,  8  Blatchf. 
(U.  S.)  413. 

'  In  England  it  is  no  longer  the 
practice,  nor  even  proper,  to  make 
an  officer  or  member  of  a  corpora- 
tion a  party  to  a  bill  against  it  for 
purposes  of  discovery.  In  accord- 
ance with  the  fifty-flrst  section  of 
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the  Common  Law  Procedure  Act  of 
1854,  it  has  been  provided,  by  the 
rules  of  court,  that  "  if  any  party  to 
an  action  be  a  body  corporate  or  a 
joint-stock  company,  whether  incor- 
porated or  not,  or  any  other  body  of 
persons,  empowered  by  law  to  Fue  or 
be  sued,  whether  in  its  own  name  or 
in  the  name  of  any  officer  or  other 
person,  any  opposite  party  may  ap- 
ply at  chambers  for  an  order  allow- 
ing him  to  deliver  interrogatories  to 
any  member  or  officer  of  such  corpo- 
ration, company,  or  body,  and  an 
order  may  be  made  accordingly." 
Rules  of  Court  1875,  Order  XXXI., 
Rule  4.  See  Wilson  v.  Church,  9  Ch. 
Div.  552.  Doubtless  the  more  recent 
court  rales  deal  with  the  subject  in  a 
similar  way. 

"  These  statutes  and  their  inter- 
pretation are  considered  at  length  in 
1  Thomp.  Trials,  §  731,  et  seq.  For 
the  construction  of  the  New  York 
statute,  see  Ibid.,  §  743,  et  seq. 
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necessity  of  this  species  of  relief  has  been  almost  obliterated 
by  statutes  which  have  been  generally  enacted  in  the  United 
States,  under  which  parties  may  be  compelled  to  testify  as  wit- 
nesses, subject  to  the  constitutional  immunity  against  self- 
incrimination.  Therefore,  although  the  directors  and  other 
managing  officers  of  the  defendant  corporation  may  be  joined 
for  the  purpose  of  relief  against  them,  yet  they  can  be  ex- 
amined as  witnesses,  and  the  court  will  consider  their  adver- 
sary character  to  the  plaintiff,  and  will  accordingly  allow 
them  to  be  examined  by  means  of  leading  questions?  A  statu- 
tory provision  to  the  effect  that  any  party  to  an  action  may  be 
examined  as  a  witness  at  the  instance  of  any  adverse  party 
or  parties,  after  issue  joined  in  said  action  and  before  trial 
thereof,  is  a  statutory  substitute  for  the  bill  of  discovery  in 
equity.*  Accordingly,  where  a  corporation  is  a  party  to  the 
record,  it  does  not  follow  that  its  officers  are  parties  to  the 
action.  As  stated  by  the  court  in  one  case:  "A  corporation 
has  a  distinct  legal  existence  as  a  person,  or  party  capable 
of  suing  and  being  sued,  and  process  against  it  brings  only 
such  artificial  body  into  the  court.  By  statute,  process  may 
be  served  on  some  designated  officers  of  the  corporation,  but 
such  service  brings  the  corporation,  and  not  the  individual 
served,  into  court."' 

§  7413.  Bill  of  Interpleader  by  Agent  of  Corporation.  — 

It  is  said  that  the  grounds  upon  which  the  right  to  prefer  a 
bill  of  interpleader  rests,  and  consequently  the  appropriate 
allegations  in  such  bill,  are:  1.  That  two  or  more  persons 
have  preferred  a  claim  against  the  complainant.  2.  That  they 
claim  the  same  thing.  3.  That  the  complainant  has  no  bene- 
ficial interest  in  the  thing  claimed.  4.  That  he  cannot  deter- 
mine, without  hazard  to  himself,  to  which  of  the  defendants 
the  thing  of  right  belongs,^    It  ia  a  settled  rule,  both  at  law 

'  1  Thomp.  Trials,  §  359. 

'  Apperson  v.  Mutual  Benefit  Life  '  Atkinson   v.    Manka,    1      Cow. 

Ins.  Co.,  38  N.  J.  L.  272;  Wilson  v.  (N.  Y.)  691,  703;  Gibson  v.  Gold- 
Webber,  2  Gray  (Mass.),  558.  thwaite,  7  Ala.  281 ;  «.  c.  42  Am.  Dec. 

'  Apperson  v.  Mutual  Benefit  Life      fc92. 
Ins.  Co.,  38  N.  J.  L.  272,  278. 
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and  in  equity,  that  an  agent  shall  not  be  heard  to  dispute  the 
title  of  his  principal  to  property  which  the  agent  has  received 
from,  or  for  the  use  of,  such  principal;  neither  will  he  be 
heard  to  say  that  he  will  hold  such  property  for  the  benefit  of 
a  stranger.'  So,  it  has  been  held  that,  where  one  person 
receives  money  for  another  as  his  agent,  and  the  money  is 
claimed  by  a  third  person,  who  gives  notice  of  his  claim,  a 
bill  of  interpleader  will  not  lie;  for  a  mere  agent  receiving 
money  for  the  use  of  another  cannot,  by  notice,  be  converted 
into  an  implied  trustee.  His  possession  is  the  possession  of 
his  principal.*  But  it  seems  that  where  the  adverse  claim- 
ants of  the  fund  in  the  hands  of  the  agent  both  clairii  to 
derive  their  title  from  his  principal,  by  assignment  or  other- 
wise, the  principle  which  forbids  the  agent  to  bring  a  bill  of 
interpleader  does  not  apply;  for,  by  preferring  such  a  bill,  he 
does  not  deny  or  question  the  title  of  his  principal.  Accord- 
ingly, it  has  been  held  that  such  a  bill  might  be  maintained, 
upon  the  following  facts:  The  bill  alleged  that  several  defend- 
ants (naming  them)  had  set  up  claims  to  money  collected  by 
the  complainant  on  notes  and  bills  which  had  been  placed  in 
his  hands  for  collection  by  the  Tombigbee  Railroad  Com- 
pany; that  two  of  the  defendants  had  brought  suits  at  law  for 
its  recovery;  that  two  of  them  claimed  the  entire  sum  as 
assignees  of  the  corporation;  and  that  the  other  defendant 
claimed  a  part  thereof  under  an  order  of  transfer  by  one  of 
the  assignees;  that  the  complainant  had  no  interest  in  the 
sum  collected  by  him  (at  least  beyond  his  commission,  which 
it  was  competent  for  him  to  retain);  but  that  he  held  the  sum 
for  the  use  of  the  party  entitled  thereto;  and  that  he  could 
not  determine,  without  hazard  to  himself,  which  of  the  de- 
fendants was  entitled  to  the  money,  and  thereupon  offered 
to  bring  the  same  into  court.^  In  such  a  case  it  has  been 
held  that  the  corporation  is  not  a  necessary  party  to  the  bill, 
because,  having  made  an  assignment  of  the  thing  or  fund  in 

'  Gibson  v.  Goldthwaite,  supra.  Morley  v.  Thompson,  3  Madd.  564, 

'  Gibson   v.   Goldthwaite,    supra;  note  in  index, 
citing  Bowyer  v.  Pritchard,  11  Price,  '  Gibson  v.  Goldtliwaite,   7    Ala. 

115;    Lowe  v.  Blank,   3  Madd.  277;  281;  «.  c.  42  Am.  Dec.  592.  597. 
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controversy,  it  has  parted  with  its  title,  and  consequently 
with  its  interest  in  the  controversy.^ 

§  7414.  Actions  to  Recover  Payments  Voluntarily  Made. — 

The  rule  that  a  payment  voluntarily  made  under  a  mistake  of 
law,  but  with  a  full  knowledge  of  the  facts,  cannot  be  recov- 
ered back,  rests  upon  general  principles  of  public  convenience, 
and  applies  to  a  corporation  as  well  as  to  a  natural  person.^ 

§  7415.  Demand  in  Actions  against  Corporations.  —  It  is 

conceived  that  no  demand  is  necessary  in  order  to  maintain  an 
action  against  a  corporation,  except  where  it  would  be  neces- 
sary in  the  case  of  an  individual.  But  before  a  stockholder 
can  bring  an  action  to  prevent  or  redress  breaches  of  trust  com- 
mitted by  the  officers  of  the  corporation  in  the  management 
of  its  affairs,  he  must  make  a  demand  on  the  directors  to  sue 
in  the  name  of  the  corporation,  absurd  as  this,  in  some  cases, 
may  be;*  though  some  courts  have  held  that  no  such  demand 
is  necessary  where  it  must  be  made  upon  the  persons  who 
themselves  are  guilty  of  the  wrong.*  A  demand  against  a  cor- 
poration must,  of  course,  be  made  upon  an  agent  authorized 
to  represent  it  in  respect  of  the  matter  of  the  demand.* 

^  Gibson  v.  Goldthwaite,  7   Ala.  &   M.   (Miss.)    649.     How   demand 

281 ;  s.  c.  42  Am.  Dec.  592,  597.  made  upon  the  corporation  to  lay  a 

'  Railway  Company  v.  Iron  Com-  foundation  for  an  action  to  enforce  a 

pany,  48  Ohio  St.  44;  s.  c.  sub  nom.  stockholder's  individual   liability, — 

Valley  E.  Co.  v.  Lake  Erie  Iron  Co.,  see  Haynes  v.  Brown,  36  N.  H.  545; 

1  L.  R.  A.  412;  ».  c.  18  N.  E.  Bep.  Harvey  «.  Chase,  38  N.  H.  272.    Thus, 

486.  a  demand  made  by  n  passenger,  or  by 

^  Ante,  §§  4499,  4500,  et  seq.;  also  his  assignee,  for  his  baggage  where 

(/  4521.  his  check  has  been  lost,  is  a  good 

*  Wickeraham    v.  Crittenden,   93  demand  if  made  upon  the  baggage- 

Cal.  17;  s.  c.  28  Pac.  Rep.  788.  master    of     the    railroad    company. 

^  Langworthy  v.  New  York  &c.  R.  Cass  v.  New  York  &c.  R.  Co.,  1  E.  D. 

Co.,  2  E.  D.  Smith  (N.  Y.),  195 ;  Com-  Smith  (N.  Y.),  522. 
mercial  Bank  v.  Bonner,  13  Smedes 
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CHAPTEK  CLXXVIIl. 

JURISDICTION  AS  DEPENDING  UPON  EESIDENOE  AND  CITIZEN- 
SHIP. 

Akt.    I.     Of  State  Courts.     §§  7421-7440. 

II.     Federal   Jurisdiction  as   Dependent   upon   Di- 
verse Citizenship.     §§  7447-7458. 

III.  Removal  op   Such  Actions  from  the  State  to 

THE  Federal  Courts.     §§  7462-7478. 

IV.  "Inhabitancy"  of  Corporations  eok  the   Pur- 

poses OF  Federal  Jurisdiction.    §§  7484-7489. 


Article  I.     Of  State  Courts. 


Section 

7421.  Residence  of   corporations  for 

the  purpose  of   State  juris- 
diction. 

7422.  Influence  on  State  decisions  of 

the  change  in  Federal  doc- 
trine. 

7423.  Corporation  resides  at  its  prin- 

cipal office. 

7424.  Theory  that  it  resides  wherever 

it  exercises  its  franchises. 

7425.  Further  of  this  theory. 

7426.  Suable  in  any  county  in  the 

State. 

7427.  Venue  the  same  as  in  the  case 

of  natural  persons. 

7428.  In  the  county  where  the  con- 

tract was  broken  or  the  in- 
jury occurred. 

7429.  The  same  subject  continued. 

7430.  Where  the  cause  of  action  ac- 

crues. 


Section: 

7431.  Validity  of  statutes  making 
corporations  suable  in  any 
county. 

Local  actions. 

Trajisitory  actions. 

Changing  the  venue. 
7485.  Residence  of  a  corporation  the 
residence  of  its  president. 

National  banks  are  State  cor- 
porations for  jurisdictional 
purposes. 

Jurisdiction  and  venue  in  re- 
spect of  corporations  char- 
tered by  the  United  States 
other  than  national  banks. 

7438.  State  jurisdiction  in  the  case  of 

interstate  corporations. 

7439.  Actions  against  branches  of  cor- 

porations. 

7440.  Actions  in  the  county  in  which 

the   agent   with   whom   the 
contract  was  made  resides. 


7432, 
7433 
7434, 


.  7436. 


7437. 


§  7421.  Kesidence    of   Corporations    for   the   Purposes  of 
State  Jurisdiction.  —  A  considerable  disposition  has  mani- 
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fested  itself  among  the  State  courts  to  follow  the  Federal 
courts  in  dealing  with  the  subject  of  the  residence  of  corpora- 
tions for  the  purposes  of  jurisdiction.  At  an  early  period  of 
American  jurisprudence,  when  it  was  the  doctrine  of  the  Fed- 
eral courts  that  they  would  look  behind  the  corporate  entity 
to  discover  the  residence  of  the  individuals  composing  it,  for 
the  purpose  of  settling  the  question  of  jurisdiction  as  depend- 
ent upon  diverse  State  citizenship,^  some  of  the  State  courts 
applied  the  same  principle  in  respect  of  their  own  jurisdiction.^ 

§  7422.  Influence  on  State  Decisions  of  tfie  Change  in 
Federal  Doctrine.  —  But  with  the  change  in  the  Federal  doc- 
trine on  this  subject,  under  which  the  Federal  courts  conclu- 
sively presume  that  a  corporation  created  under  the  laws  of 
a  particular  State  is  a  citizen  of  that  State  for  the  purposes  of 
their  jurisdiction,  the  State  courts  have  entirely  abandoned 
the  conception  of  looking  behind  the  intangible  person,  to 
discover  the  residence  of  the  members  composing  it  for  any 
purpose  connected  with  their  jurisdiction.  No  such  idea  is 
discoverable  in  any  of  the  modern  books  of  reports.  On  the 
other  hand,  the  State,  as  well  as  the  Federal  doctrine,  now  is, 
that  a  corporation  has^.no  individuality,  except  in  its  corpo- 
rate capacity;  that  its  local  status  is  not  dependent  upon  the 
citizenship  of  the  individuals  composing  it;  that  an  action  by 

^  Bank  of   United   States  v.  De-  individualize   the    character    of   the 

veaux,  5  Cranch  (TJ.  S.),  61,  87;  Hope  members,  and  to  state  in  some  part 

Ins.    Co.    V,    Boardman,    5    Cranch  of  the  record  that  they  were  citizens 

(U.  S.),  57.  of  Kentucky;  but  his  failure  to  do  so 

"  Wood  V.  Hartford  Fire  Ins.  Co.,  was  regarded  as  a  mere  defect  in  the 
13  Conn.  202;  s.  e.  33  Am.  Dec.  395.  declaration,  and  not  in  the  writ,  and 
Thus,  it  being  a  principle  of  the  juris-  was  amendable.  Lexington  Man.  Co. 
prudence  of  Kentucky,  seemingly  en-  v.  Dorr,  2  Litt.  (Ky.)  256.  So,  in 
acted  by  statute,  that  actions  could  Connecticut,  the  court,  for  the  pur- 
not  be  brought  in  the  courts  of  that  pose  of  determining  the  residence  of 
State  by  non-residents  against  non-  a  corporation  with  reference  to  the 
residents,  but  that  if  the  plaintiff  question  of  jurisdiction,  regarded  the 
were  a  non-resident,  the  defendant  stockholders  as  the  real  parties  de- 
must  be  a  citizen,  —  if  a  citizen  of  fendant,  and  settled  the  question 
Ehode  Island  brought  an  action  in  according  to  their  residence.  Wood 
Kentucky  against  a  Kentucky  corpo-  v.  Hartford  Fire  Ins.  Co.,  13  Conn, 
ration,  it  was  necessary  for  him  to  202;  s.  c.  33  Am.  Dec.  395. 
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a  corporation  in  its  corporate  name  is  conclusively  i3resumed 
to  be  brought  by  the  citizens  of  the  State  under  whose  laws 
the  corporation  is  created;  and  that  no  averment  or  evidence 
to  the  contrary  is  admissible  to  defeat  the  jurisdiction  of  the 
court  in  which  the  action  is  brought.'  This  doctrine  is  based 
upon  the  theory  that  a  corporation,  from  the  necessity  of  the 
case,  can  have  but  one  domicile,  and  that  it  cannot  migrate, 
but  must  dwell  in  the  place  of  its  creation.''  But  this  concep- 
tion, in  so  far  as  it  relates  to  State  jurisdiction,  is  now  greatly 
modified,  because  even  those  courts  which  reiterate  it,  sustain 
actions  against  foreign  corporations  in  their  own  jurisdic- 
tions.' But  it  remains  that  the  courts  of  a  State  do  not  lose 
jurisdiction  over  corporations  created  by  their  own  legisla- 
tures or  under  their  own  laws,  from  the  mere  fact  that  such  a 
corporation  may  make  a,  de  facto  migration  into  another  State, 
by  establishing  its  principal  office  and  the  residence  of  its 
chief  officers  there.*     The  jurisdiction  of  a  State  court  over 


*  Educational  Society  v.  Varney, 
54  N.  H.  376.  That  a  State  court  will 
not  look  behind  the  corporate  entity 
to  scrutinize  its  membership  for  the 
purpose  of  determining  a  question  of 
jurisdiction  or  venue,  was  held  in 
Connecticut  &c.  K.  Co.  v.  Cooper,  30 
Vt.  476 ;  s.  c.  73  Am.  Dec.  819.    See 

■  also  Moxie  Nerve  Food  Co.  v.  Baum- 
bach,  32  Fed.  Rep.  205.  That  the 
question  of  jurisdiction  is  determined 
by  the  state  of  facts  existing  at  the 
commencement  of  the  action,  and  is  not 
affected  by  a  subsequent  assignment 
of  the  cause  of  action,  — see  Erwin  v. 
Oregon  K.  &c.  Co.,  28  Hun  (N.  Y.), 
269. 

2  See  a  note  on  this  doctrine  to 
Young  V.  South  Tredegar  Iron  Co.,  4 
Am.  St.  Rep.  760. 

*  As  was  done  in  Educational  So- 
ciety V.  Varney,  54  N.  H.  376.  So  in 
Newport  &c.  Bridge  Co.  v.  WooUey, 
78  Ky.  523,  where  a  company  organ- 
ized to  construct  a  bridge  across  the 
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Ohio  River  between  Cincinnati  and 
Newport,  had  been  incorporated  un- 
der the  laws  of  Kentucky,  it  was  held 
that  it  could  not  have  two  domiciles, 
and  that  its  domicile  was  in  Ohio,  and 
yet  an  action  was  sustained  against  it 
in  Kentucky.  Ante,  §  47.  But,  as 
already  pointed  out  (ante,  §§  47,  319, 
320,  688),  an  interstate  corporation 
created  by  the  concurrent  legislation 
of  both  States,  is  not  a  non-resident 
of  one  of  such  States,  because  the  in- 
corporators had  previously  obtained 
a  charter  in  another  State  and  ef- 
fected an  organization  there,  and  still 
carries  on  business  there.  Railroad 
Co.  V.  Barnhill,  91  Tenn.  395 ;  s.  c.  30 
Am.  St.  Rep.  889 ;  19  S.  W.  Rep.  21 
(distinguishing  Memphis  &c.  R.  Co. 
V.  Alabama,  107  U.  S.  581).  See  also 
post,  §§  7438,  7452,  7472,  7490,  7499, 
7817,  7891,  8012,  8020,  8028. 

*  Baltimore  &c.  R.  Co.  v.  Gallahue, 
12Gratt.  (Va.)  655;  «.  c.  65  Am.  Dec, 
254. 
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corporations  of  the  State,  in  respect  of  their  doings  in  other 
States,  when  those  doings  relate  to  land,  or  other  fixed  property 
in  such  other  States,  by  proceedings  in  personam,  rests  rather 
upon  the  consideration  of  the  power  of  a  court  of  equity  in 
one  State  to  compel  its  own  citizens  to  do  acts  affecting  the 
title  to  or  status  of  land  in  another  State.* 

§  7423.  Corporation  Besides  at   its  Principal  Offlce.  —  In 

the  absence  of  special  statutes,  such  as  those  providing  that 
actions  may  be  brought  against  a  railroad  company  in  any 
county  through  which  its  road  passes,  and  that  service  may 
be  had  upon  any  station  agent,  etc.,  many  decisions  concur  in 
the  proposition  that,  for  the  purposes  of  jurisdiction,  the  resi- 
dence of  a  corporation  is  the  place  where  its  principal  busi- 
ness  is  carried  on.*    What  the  principal  ofiSce  or  place  of 


1  Under  the  doctrine  of  the  Eng- 
lish Court  of  Chancery,  the  power 
exists,  and  it  is  frequently  exercised 
in  this  country, — in  one  case  under 
the  notice  of  the  writer,  by  removing 
a  domestic  corporation  from  the  office 
of  trustee' ot  property  situated  in  an- 
other State,  and  by  enjoining  it  from 
proceeding  further  in  an  action  there 
pending  in  relation  to  such  property, 
at  the  suit  of  persons  interested  in 
such  property,  some  of  w^hom  were 
residents  of  the  domestic  State.  Gib- 
son V.  American  Loan  &c.  Co.,  58  Hun 
(N.  Y.),  443;  s.  c.  35  N.  Y.  St.  Eep. 
192;  12  N.  Y.  Supp.  444. 

'  Chicago  &c.  R.  Co.  v.  Bank  of 
Korth  America,  82  111.  493;  Jenkins 
r.  California  Stage  Co.,  22  Cal.  537; 
Holgate  V.  Oregon  Pac.  R.  Co.,  16 
Or.  123 ;  s.  c.  17  Pac.  Rep.  859  (or  in 
the  county  in  which  the  cause  of  ac- 
tion arose) ;  Caldwell  v.  Vicksburg 
&c.  R.  Co.,  40  La.  An.  753;  s.  c.  5 
South.  Eep.  17  (holding  that  a  rail- 
road corporation  must  be  sued  at  its 
domicile  for  damages  arising  from  a 
passive  breach  of  its  obligations,  such 


as  negligence  or  non-feasance);  Mont- 
gomery V.  Louisiana  Levee  Co.,  30 
La.  An.,  pt.  L,  607  (holding  the  same 
doctrine) ;  Western  Union  Tel.  Co.  v. 
Conant,  11  Colo.  Ill;  s.  c.  17  Pac. 
Rep.  107  (subject  to  statutory  ex- 
ceptions) ;  Southwestern  li.  Co.  v. 
Paulk,  24  Ga.  356  (subject  to  special 
statutory  exceptions) ;  Wallace  v. 
Thomas,  34  Ga.  543  (subject  to  the 
same  exceptions) ;  Clark  v.  Chap- 
man, 45  Ga.  486  (subject  to  the  same 
exceptions) ;  Speer  ij.  Atlanta  &c. 
Railroad,  30  Ga.  135  (subject  to  the 
same  exceptions) ;  Edwards  v.  Union 
Bank,  1  Fla.  136;  Cape  Sable  Co.'s 
Case,  3  Bland  (Md.),606;  Thorn  v. 
Central  R.  Co.,  26  N.  J.  L.  121.  This 
is  so  under  section  395  of  the  Civil 
Code  of  California.  Cohn  v.  Central 
&c.  R.  Co.,  71  Cal.  488;  s.  c.  12  Pac. 
Rep.  498;  Jenkins  v.  California  Stage 
Co.,  22  Cal.  5.7.  Contra,  reasoning 
of  Thornton,  J.,  in  California  South. 
K.  Co.  V.  Southern  Pac.  R.  Co.,  65 
Cal.  394.  It  is  so  under  section  948 
of  the  Code  of  Civil  Procedure  of  New 
York,  even  where  the  corporation 
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business  of  a  corporation  is,  for  the  purposes  of  jurisdiction, 
will  be  a  question  of  fact,  upon  whicli  question  it  is  plain  that 
the  recitals  in  its  certificate  of  incorporation,  or  in  its  articles 
of  association,  are  not  conclusive.^ 


may  conduct  a  large  part  of  its  busi- 
ness elsewhere.  Eossie  Iron  Works 
V.  Westbrook,  13  N.  Y.  Supp.  141.  So, 
in  Vermont,  the  residence  of  a  railway 
company,  for  the  purpose  of  actions 
in  its  favor,  is  the  county  or  town 
upon  the  line  of  its  road  where  its 
principal  office  and  the  center  of  its 
business  operations  are  situated,  the 
same  being  its  legally  defined  route, 
without  reference  to  the  residence  of 
its  members.  Connecticut  &c.  R.  Co. 
V.  Cooper,  30  Vt.  476;  s.  c.  73  Am. 
Dec.  319. 

^  Rothschild  v.  Dithredge  Flint 
Glass  Co.,  22  N.  Y.  Civ.  Proc.  314; 
8.  c.  20  N.  Y.  Supp.  373.  It  is  so  un- 
der section  44  of  the  Civil  Code  of 
Oregon.  Holgate  v.  Oregon  &c.  R. 
Co.,  16  Or.  123.  It  is  so  under  a  sim- 
ilar statute  in  Pennsylvania.  Parke 
V.  Commonwealth  Ins.  Co.,  44  Pa.  St. 
422.  Under  a  statute  of  Kentucky 
(Ky.  Civ.  Code,  §§  51,  71),  service 
upon  the  chief  officer  of  an  insurance 
company  in  the  county  where  its 
principal  office  is  located,  will  confer 
jurisdiction  upon  the  court  of  another 
county  in  which  the  action  is  brought, 
and  in  which  a  regularly  authorized 
agent  of  the  company  issued  the  pol- 
icy sued  on.  Kentucky  Mut.  &c.  Co. 
V.  Logan,  90  Ky.  364;  s.  c.  12  Ky.  L. 
Rep.  327 ;  33  Am.  &  Eng.  Corp.  Oas. 
416;  14  S.  W.  Rep.  337.  Under  a 
statute  providing  that  an  application 
for  a  receiver  of  a  railroad  company 
must  be  made  in  the  judicial  district 
in  which  the  principal  business  office 
of  the  company  is  located,  the  appli- 
cation is  properly  made  in  the  city  of 
New  York,  where  the  articles  of  con- 
solidation, by  which  the  corporation 
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had  been  created,  declared  that  "  the 
principal  office  should  be  there,"  and 
where  the  by-laws  provided  that  the 
meetings  of  stockholders  should  take 
place  there,  "at  the  principal  busi- 
ness office,"  and  where  the  company 
had  reported  to  the  railroad  commis- 
sioners that  its  general  office  was 
there,  and  it  appeared  that  in  its 
transfer  books  and  other  books  of  ac- 
count the  place  was  styled  "the  office 
of  the  company."  Olmstead  v.  Roch- 
ester &c.  R.  Co.,  44  Hun  (N.  Y.),  627 
mem.;  s.  c.  8  N.  Y.  St.  Rep.  856. 
Where  the  office  of  the  treasurer  of  a 
religious  corporation  was  the  princi- 
pal office,  and  the  one  at  which  most 
of  its  business  was  transacted,  an  ac- 
tion against  it  was  properly  brought 
there,  although  its  church  edifice  was 
in  another  judicial  district.  St.  Mi- 
chael's &c.  Church  v.  Behrens,  13 
Daly  (N.  Y.),  548;  «.  c.  1  N.Y.  St. 
Rep.  627.  In  the  case  of  a  ferry  com- 
pany plying  between  Brooklyn  and 
New  York,  a  court  in  Brooklyn,  hav- 
ing jurisdiction  of  all  actions  against 
corporations  transacting  their  general 
business  within  that  city,  or  estab- 
lished by  law  therein,  had  jurisdic- 
tion of  an  action  against  the  company 
for  a  collision  occurring  on  the  river ; 
and  the  fact  that  the  office  of  its  at- 
torney, where  its  records  were  kept, 
its  directors  met,  etc.,  was  in  New 
York  City,  did  not  change  its  estab- 
lishment so  as  to  divest  this  jurisdic- 
tion. Crofut  V.  Brooklyn  Ferry  Co., 
36  Barb.  (N.Y.)  201.  Under  a  statute 
providing  that  "where  one  of  the 
parties  is  a  corporation,  not  a  town, 
parish,  or  school  district,  an  action 
may  be  brought  in  any  county  in 
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§  7424.  Theory  that  It  Resides  wherever  It  Exercises  its 
Franchises.  —  There  is  another  doctrine,  which  does  not  con- 
fine the  residence  of  a  corporation  to  its  principal  place  of 
business  within  the  State,  but  which  gives  it  a  residence,  for 
the  purposes  of  jurisdiction,  wherever  it  spreads  out  and  exer- 
cises its  franchises.  It  was  stated  in  an  early  case,  by  the 
Supreme  Court  of  Illinois,  thus:  "The  residence  of  a  corpora- 
tion, if  it  can  be  said  to  have  a  residence,  is  necessarily  where 
it  exercises  corporate  functions.  It  dwells  in  the  place  where 
its  business  is  done.  It  is  located  where  its  franchises  are 
exercised."  *  It  was  accordingly  held  that  a  railroad  corpora- 
tion had  a  legal  existence  in  any  county  in  which  it  operated 
its  road;''  and  this  doctrine  has  been  accepted  and  followed 
in  other  States.'  On  the  same  principle,  a  foreign  corporation 
may  have  a  domestic  residence,  for  the  purposes  of  jurisdiction 
and  procedure,  in  any  county  where  it  lias  an  established  place 
of  business,  and  exercises  its  franchises,  —  at  least  where  it 
has  its  principal  office.*     Such  being  the  principle,  where  the 


■which  such  corporation  shall  have  a 
place  of  business,"  it  was  held  that 
■where  a  railroad  passed  over  parts  of 
t^wo  counties,  the  corporation  might 
maintain  an  action  in  the  county  in 
■which  it  had  an  office,  ■where  its 
books  and  records  were  kept  in  ac- 
cordance with  a  vote  of  its  directors, 
And  where  a  large  share  of  its  busi- 
ness was  transacted,  although  it  had 
at  the  same  time  an  office  in  the  other 
county,  where  the  residue  of  its  busi- 
ness was  transacted,  and  where  its 
treasurer  and  clerk  resided.  Andro- 
scoggin &c.  R.  Co.  V.  Stevens,  28  Me. 
434. 

^  Bristol  V.  Chicago  &o.  E.  Co.,  15 
111.  436,  437.  Again  quoted  in  Chi- 
■cago  &c.  R.  Co.  v.  Bank  of  North 
America,  82  111.  493,  496. 

°  Bristol  V.  Chicago  &c.  R.  Co., 
supra. 

'  Slavens  v.  South  Pac.  R.  Co.,  51 
Mo.  308 ;  Orutsinger  v.  Missouri  Pac. 
B.  Co.,  82  Mo.  64;  Baldwin  v.  Missis- 


sippi &c.  E.  Co'.,  5  Iowa,  518;  Rich- 
ardson V.  Burlington  &c.  R.  Co.,  8 
Iowa,  260.  Many  other  decisions 
could  be  cited  to  the  effect  that  a 
corporation  may  have  a  constructive 
residence  for  the  purposes  of  jurisdic- 
tion at  places  other  than  that  of  its 
principal  office :  Glaize  v.  South  Caro- 
lina R.  Co.,  1  Strob.  L.  (S.  C.)  70; 
Cromwell  v.  Charleston  Ins.  &c.  Co., 
2  Rich.  L.  (S.  O.)  512.  And  the  same 
is  true  of  the  situs  of  a  corporation  for 
the  purpose  of  taxation:  St.  Louis  v. 
Wiggins  Ferry  Co.,  40  Mo.  580,  586. 
See  post,  §  8094,  et  seq. 

*  Chicago  &c.  R.  Co.  v.  Bank  of 
North  America,  82  111.  493;  post, 
§§  7891,  7988,  et  seq.  So,  it  has  been 
held  that,  for  the  purpose  of  the  ap- 
plication of  the  statute  of  limitations, 
the  residence  of  a  corporation  is  in  the 
State  whither  it  has  removed  its  offices 
and  effects,  and  where  it  exercises  its 
functions  and  franchises.  Pennsyl- 
vania Co.  V.  Sloan,,!  111.  App.  364. 
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constitution  of  a  State  declares  that  no  person  shall  be  sued 
elsewhere  than  in  the  county  in  which  he  resides,  an  act  of 
the  legislature  declaring  that  railroad  companies  may  be  sued 
for  injuries  done  by  them  to  stock,  etc.,  in  the  counties  in 
which  the  injuries  m^,y  have  been  committed,  is  not  unconsti- 
tutional, since  the  company  may  be  deemed  to  reside  in  those 
counties.' 

§  7425.  Further  of  This  Theory. — Under  this  principle, 
for  the  purpose  of  determining  the  time  within  which  a  rail- 
road company  may  appeal  from  a  judgment  rendered  against 
it  by  a  justice  of  the  peace,  in  a  county  other  than  where  its 
principal  office  is  situated,  but  within  which  its  road  lies,  it  is 
to  be  deemed  a  resident,  and  not  a  non-resident  of  the  county, 
within  the  meaning  of  the  statute  regulating  the  appeal." 
Another  court  has  laid  down,  theoretically,  at  least,  a  still 
broader  doctrine,  to  the  effect  that  a  private  corporation  has  no 
commorancy  or  residence  at  any  place  within  the  State  creat- 
ing it,  but  that  for  the  purposes  of  jurisdiction  it  resides 
throughout  the  limits  of  the  State.  Such  corporations  were 
not,  therefore,  in  Massachusetts,  within  the  provisions  of  a 
general  statute  prescribing  what  actions  must  be  brought  in 
the  county  where  one  of  the  parties  lives,  but  they  might  brin^ 
an  action  in  whatever  county  they  chose.^ 

'  Davis  V.  Central  Kailroad  &c.  '  Taunton  &c.  Turnp.  Corp.  v. 
Co.,  17  Ga.  323.  The  court  reasoned  Witing,  9  Mass.  321.  Under  a  statute 
that  the  meaning  of  the  constitu-  of  the  same  State,  providing  that  ac- 
tional provision  was  that  all  civil  tions  may  be  brought  by  or  against  a 
cases  were  to  be  tried  in  the  county  corporation  "in  any  county  in  which 
in  which  the  defendant  resided,  such  such  corporation  has  an  established 
county  being  ascertained  by  the  law  or  usual'  place  of  business"  (Gen. 
of  residence  which  may  happen  to  Stats.  Mass.  1860,  ch.  123,  §5,  subsec. 
be  in  existence  at  the  time  when  3),  it  is  held  that  a  toll-house  of  a 
the  case  arises,  or,  perhaps,  when  it  turnpike  company,  at  which  tolls  are 
should  be  tried.  Ibid.,  p.  335.  There,  collected  and  tickets  sold  by  an  agent 
is  a  note  on  the  residence  and  citizen-  of  the  corpoiation,  and  where  work- 
ship  of  corporations  in  35  Am.  &  Eng.  men  employed  by  the  corporation 
Kail.  Oas.  507.  are  sometimes  paid  by  the  treasurer, 

^  Sla vena  t).  South  Pac.  E.  Co.,  51  is    "an  established  or  usual    place 

Mo.  308;  Crutsinger  ».  Missouri  Pac.  of  business"   which  the  corporatioii 

E.  Co.,  82  Mo.  64.  "has"  within  the  county.  "The 
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§  7426.  Suable  in  Any  County  in  the  State.  —  The  rule 
as  to  venue  deducible  from  the  foregoing  section  is  that  a  cor- 
poration, whether  foreign  or  domestic,  having  a  general  resi- 
dence in  the  State  for  the  purposes  of  jurisdiction,  is  deemed 
to  reside  throughout  the  entire  limits  of  the  State,'  and 
especially  in  those  counties  where  it  carries  on  its  business 
and  exercises  its  franchises,^  and  is  hence  suable  in  any  county 
where  it  has  an  agent  upon  whom  process  against  it  may  law- 
fully be  served.'     It  should  be  carefully  kept  in  mind,  how- 


statute,"  say  the  court,  "is  not  in- 
tended to  promote  the  convenience 
of  the  company  only,  but  also  of  per- 
sons having  claims  against  it.  And 
we  can  have  no  doubt  that  wherever 
a  plaintiff  can  find  the  corporation 
regularly  carrying  on  any  part  of  its 
business,  there  he  may  bring  his  suit 
against  it."  Rhodes  v.  Salem  Turnp. 
&c.  Co.,  98  Mass.  95,  97.  And  so,  it 
was  early  held  in  South  Carolina  that 
a  corporation  may  be  made  a  party 
to  a  suit,  by  service  of  a  writ  on  its 
president,  in  any  district  where  the 
plaintiff  resides,  or  the  cause  of  ac- 
tion accrues,  and  that  its  appearance 
may  be  enforced  when  necessary,  by 
a  distringas  on  its  property  in  such 
district.  Glaize  v.  South  Carolina  R, 
Co.,  1  Strobh.  L.  (S.  C.)  70.  See 
Cromwell  v.  Charleston  Ins.  &c.  Co., 
2  Rich.  (S.  C.)  512. 

'  Yadkin  Nav.  Co.  v.  Benton,  1 
Hawks  (N.  C),  422;  Morehead  ti.  At- 
lantic &c.  B.  Co.,  7  Jones  L.  (N.  C.) 
500 ;  New  Albany  &o.  R.  Co.  v.  Has- 
kell, 11  Ind.  301 ;  Cincinnati  &c.  R. 
Co.  V.  Knowlton,  11  Ind.  339 ;  Davis 
V.  Central  R.  &c.  Co.,  17  Ga.  326 ;  East 
Tennessee  &c.  R.  Co.  v.  Atlanta  &c. 
R.  Co.,  49  Fed.  Rep.  608;  Bonner  v. 
Hearne,  75  Tex.  242;  g.  c.  12  S.  W. 
Rep.  38;  6  Rail.  &  Corp.  L.J.  262; 
Stone  V.  Travellers'  Ins.  Co.,  78  Mo. 
658,  per  Hough,  J.  (construing  Rev. 
Stats.  Mo.  1879,  §  3481; ;  Estill  v.  New 


York  &c.  R.  Co.,  41  Fed.  Rep.  849, 
853  (construing  the  same  statute,  and 
following  the  preceding  case).  The 
statute  reads,  "when  all  the  defend- 
ants are  non-residents  of  the  State, 
suit  may  be  brought  in  any  county." 

2  Dade  Coal  Co.  v.  Haslett,  83  Ga. 
549;  s.  c.  10  S.  E.  Rep.  435;  Home 
Protection  v.  Richards,  74  Ala.  466; 
Mobile  Life  Ins.  Co.  v.  Pruett,  74  Ala. 
487;  Bristol  v.  Chicago  &c.  R.  Co.,  15 
111.  436 ;  Baldwin  v.  Mississippi  &c.  R. 
Co.,  5  Iowa,  518;  Richardson  v.  Bur- 
lington &c.  B.  Co.,  8  Iowa,  260 ;  Sher- 
wood V.  Saratoga  &c.  R.  Co.,  15  Barb. 
(N.  Y.)  650;  Belden  v.  New, York  &c. 
R.  Co.,  15  How.  Pr.  (N.  Y.)  17;  Sla- 
vens  V.  South  Pac.  R.  Co.,  51  Mo.  308 ; 
Houston  &c.  R.  Co.  v.  Ford,  53  Tex. 
364;  Humphreys  v.  Newport  News 
&c.  Co.,  83  W.  Va.  135 ;  s.  c.  10  S.  E. 
Rep.  39;  Galveston  &c.  R.  Co.  v. 
Home,  69  Tex.  643 ;  s.  c.  9  S.  W.  Rep. 
440;  Evansville  &c.  R.  Co.  v.  Spell- 
bring,  1  Ind.  App.  167;  s.  c.  27 N.  E. 
Rep.  239;  Louisville  &c.  R.  Co.  v. 
Saucier  (Miss.),  1  South.  Rep.  511; 
St.  Louis  &c.  B.  Co.  V.  Traweek,  85 
Tex.  65;  s.  c.  19  S.  W.  Rep.  370 
(under  Rev.  Stats.  Tex.,  art.  1198, 
subsec.  21) ;  New  Albany  &c.  B.  Co.  v. 
Haskell,  11  Ind.  301. 

*  Humphreys  v.  Newport  News&c. 
Co.,  33W.ya.  135;  «.  c.lOS.E.  Rep. 
39 ;  New  Albany  &c.  K.  Co.  v.  Has- 
kell, 11  Ind.  301;  Cincinnati  &c.  B. 
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ever,  that  this  rule  is  not  so  much  a  theory  of  the  courts  as  to 
the  legal  situs  of  a  corporation  for  the  purposes  of  jurisdic- 
tion, as  it  is  a  rule  in  particular  States,  founded  on  the  express 
language  of  statutes;  and  that,  in  so  far  as  the  States  have  the 
same  rule,  it  is  rather  a  rule  depending  upon  a  concurrence  of 
legislation,  than  upon  a  concurrence  of  judicial  decisions.' 
The  word  "non-resident"  in  this  statute  includes  corpora- 
tions, according  to  a  principle  of  interpretation  elsewhere 
referred  to."  The  point  upon  which  these  statutes  more  fre- 
quently concur  is  that  a  transitory  action  may  be  brought 
against  a  railroad  company  in  any  county  through  which  it 
operates  its  road,  provided  it  has  an  agent  in  that  county  upon 
whom  process  may  lawfully  be  served,  and  this,  irrespective  of 
the  question  of  the  place  where  the  cause  of  action  accrued, 
or  the  injury  was  done." 


Co.  V.  Knowlton,  11  Ind.  339;  More- 
head  V.  Atlantic  &c.  E.  Co.,  7  Jones 
L.  (N.  0.)  500. 

'■  For  instance,  the  code  of  Indiana 
enacts  that  "any  action  against  any 
corporation  may  be  brought  in  any 
county  where  the  corporation  has  an 
office,  for  the  transaction  of  business, 
or  any  person  resides,  upon  whom 
process  may  be  served,  unless  other- 
wise provided  in  this  act"  (2  Eev. 
Stats.  Ind.,  p.  222,  §  796) ;  under  which 
statute  a  railroad  corporation  is  a  res- 
ident for  jurisdictional  purposes  in 
every  county  in  which  it  has  an  office 
or  agency  and  an  officer  or  agent  upon 
whom  process  may  be  served.  New 
Albany  &c.  E.  Co.  v.  Haskell,  11  Ind. 
301 ;  Cincinnati  &c.  E.  Co.  v.  Knowl- 
ton, 11  Ind.  339.  So,  a  statute  of 
Missouri  enacts  that  "when  all  the 
defendants  are  non-residents  of  the 
State,  suit  may  be  brought  in  any 
county."  Eev.  Stats.  Mo.  1879, 1)  3481, 
el.  4. 

'  Post,  §  8060 ;  and  hence  a  foreign 
corporation  doing  business  in  Missouri, 
and  having  a  residence  there  for  juris- 
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dictional  purposes,  is  suable  in  any 
county  of  the  State.  Estill  v.  New 
York  &c.  E.  Co.,  41  Ped.  Eep.  849; 
e.c.  8  Eail.  &  Corp.  L.  J.  86. 

'  Galveston  &c.  E.  Co.  v.  Home,  69 
Tex.  643 ;  s.  c.  9  S.  W.  Eep.  440  (under 
Eev.  Stats.  Tex.,  art.  1198,  §  21) ;  Bon- 
ner V.  Hearne,  75  Tex.  242 ;  s.  c.  6  Eail. 
&  Corp.  L.  J.  262;  12  S.  W.  Eep.  38 
(holding  that,  under  the  same  statute 
and  under  the  Texas  Act  of  April  21, 
1887,  relating  to  receivers,  an  action 
may  be  brought  against  a  railroad 
company  for  the  appointment  of  a  re- 
ceiver in  any  county  where  it  is  other- 
wise suable) ;  Bristol  v.  Chicago  &c. 
E.  Co.,  15  111.  436 ;  Baldwin  v.  Missis- 
sippi &c.  E.  Co.,  5  Iowa,  518;  Eich- 
ardson  v.  Burlington  &c.  E.  Co.,  8 
Iowa,  260;  Sherwood  v.  Saratoga  &c. 
E.  Co.,  15  Barb.  (N.  Y.)  650;  Slavens 
V.  South  Pac.  E.  Co.,  51  Mo.  308; 
Houston  &c.  E.  Co.  v.  Ford,  53  Tex. 
364;  Evansville  &c.  E.  Co.  v.  Spell- 
bring,  1  Ind.  App.  167 ;  s.  c.  27  N.  E. 
Eep.  229;  Louisville  &c.  E.  Co.  v. 
Saucier  (Miss.),  1  South.  Eep.  511; 
Belden  v.  New  York  &c.  E.  Co.,  15 


JURISDICTION  OF  STATE  COURTS.     [6  Thomp.  Corp.  §  7428. 

§  7427.  Yenue  tlie  Same  as  in  the  Case  of  Katural  Per- 
sons.—  In  the  absence  of  special  statutory  provisions  relating 
to  the  venue  of  civil  actions  by  and  against  corporations,  it  is  a 
sound  conclusion  that  the  same  rules  prevail  which  have  been 
established  by  general  statutes,  —  in  other  words,  that  the 
same  rules  prevail  in  the  case  of  corporations  as  in  the  case 
of  natural  persons.  It  has  been  so  held  in  respect  of  actions 
by  corporations.'  So,  a  constitutional  provision  requiring  all 
civil  cases  to  be  tried  in  the  county  in  which  the  defendant 
resides,  is  held  to  apply  to  corporations  as  well  as  to  natural 
persons.^ 

§  7428.  In  the  County  where  the  Contract  was  Broken  or 
the  Injury  Occurred.  —  Another  rule,  founded  entirely,  it  may 
be  assumed,  on  constitutional  and  statutory  provisions,  is  to 
the  effect  that,  a  corporation  .being  a  resident  of  the  State  for 
jurisdictional  purposes,  an  action  against  it  may  be  brought 
in  the  county  where  the  injury,  which  is  the  special  matter  of 
the  action,  was  done,  or  where  the  contract,  which  is  the  sub- 
ject of  the  action,  was  broken;  or  (at  the  pleasure  of  the  plain- 
tiff) in  the  county  where  the  chief  office  or  place  of  business 


How.  Pr.  (N.  Y.)  17  (holding  that  a  arose  out  of  the  State,  if  process  can 

railroad  company  is  not  a  non-resi-  be  legally  served    in    such    county, 

dent  of  any  county  through  which  its  Humphreys  v.   Newport   News    &c. 

road  passes,  in  such  a  sense  as  author-  Co.,  33  W.  Va.  135 ;  s.  c.  10  S.  E. 

izes  an  action  against  it  by  a  short  Eep.  39.     A  railroad  company  is  a 

summons,  but  that,  being  a  resident,  "private    corporation,"    within    the 

it  must  be  sued  by  a  long  summons),  meaning  of    a  statute   (Bev.    Stats. 

So,  a  railroad  company,  having  an  Tex.,  art.  1198,  subsec.  21)  providing 

office  in  New  York  City,  where  it  sold  that  suits  against  any  private  corpo- 

tickets    and    checked    baggage,  was  ration  may  be  commenced    in    any 

suable  there  by  long  summons:  Jay  v.  county  where  the    cause    of    action 

Long  Island  E.  Co.,  2  Daly  (N.  Y.),  arose,  or  in  which  such  corporation 

401.     Under  statutes  of  West  Vir-  has  an  agency  or  representative,  etc. 

ginia,  a    foreign    corporation    doing  St.  Louis  &c.  K.  Co.  v.  Traweek,  84 

business   in  that   State,  having  no  Tex.  65 ;  s.  c.  19  S.  W.  Eep.  370. 

principal  officer  or  president,  or  other  ^  Holbrook  v.  Peoria  Bridge  Co.,  3 

chief  officer  resident  therein,  may  be  111.  32. 

sued  in  any  county  wherein  it  does  '  Central  Bank  of  Georgia  v.  Gib- 
business,  where  the  cause  of  action  son,  11  Ga.  453. 
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of  the  corporation  is  situated.  Thus,  under  the  constitution  of 
California,  "  a  corporation  or  association  may  be  sued  in  the 
county  where  the  contract  is  made  or  is  to  be  performed,  or 
where  the  obligation  or  liability  arises,  or  the  breach  occurs; 
or  in  the  county  where  the  principal  place  of  business  of  such 
corporation  is  situated,  subject  to  the  power  of  the  court  to 
change  the  place  of  trial  as  in  other  cases."  ^ 


'  Oal.  State  Const.  1879,  art.  12, 
§  16.  This  provision  is  regarded  as 
permissive,  and  not  mandatory.  It 
does  not  prevent  the  bringing  of  suits 
in  other  nounties,  at  the  option  of  the 
plaintiff,  and  the  right  to  change  the 
venue,  where  this  is  done,  is  not  ab- 
solute. It  does  not,  for  instance,  pro- 
hibit the  prosecution  of  an  action 
against  a  national  bank  in  San  Joaquin 
County,  upon  a  contract  which  was  to 
be  performed  in  Fresno  County,  where 
the  contract  did  not  name  the  county 
wherein  payment  was  to  be  made  by 
the  bank.  Fresno  Nat.  Bank  v.  Su- 
perior Court,  S3  Oal.  491 ;  s.  c.  24  Pac. 
Eep.  157.  Under  this  provision,  where 
a  railroad  company  was  sued  for  dam- 
ages resulting  from  its  wrongful  refu- 
sal to  carry  the  plaintiff's  lumber  to 
market,  and  there  was  nothing  in  the 
body  of  the  complaint  to  show  where 
the  breach  of  obligation  occurred,  it 
was  held  that  the  action  was  pre- 
sumptively brought  in  the  proper 
county,  and  that  it  devolved  upon  the 
railroad  company  to  show  that  the 
breach  did  not  occur  in  that  county, 
in  order  to  entitle  it  to  a  change  of 
venue  to  the  county  where  it  had  its 
principal  place  of  business.  Cliase  v. 
South  Pac.  Coast  E.  Co.,  83  Oal.  468; 
s.  c.  23  Pac.  Eep.  532.  It  is  to  be  ob- 
served that  the  above  constitutional 
provision  reads  "  a  corporation  or  an 
association."  It  is  held  that  an  as- 
sociation of  persons  organized  for  a 
particular  purpose  may  be  sued  for 
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negligence  in  the  county  where  the 
liability  arose,  although  not  formally 
incorporated.  Kendrick  v.  Diamond 
Creek  Consolidated  Gold  Min.  Co., 
94  Oal.  137;  s.  e.  29  Pac.  Eep.  324. 
Where  the  action  was  brought  against 
a  corporation  upon  a  contract  made 
in  the  county  of  San  Francisco,  to 
be  performed  outside  the  State,  and 
where  the  alleged  breach  of  contract 
occurred  outside  the  State,  and  the 
action  was  brought  in  the  county  of 
Los  Angeles,  the  defendant  was  enti- 
tled to  a  change  of  venue  to  the  county 
of  San  Francisco,  because  the  action 
was  not  brought  in  the  proper  venue 
in  the  first  instance,  —  not  having 
been  brought  where  the  contract  was 
to  be  performed,  or  where  the  obliga- 
tion or  liability  arose,  or  the  breach 
occurred,  within  the  meaning  of  this 
constitutional  provision.  Cohn  v. 
Central  Pac.  E.  Co.,  71  Oal.  488;  s.  c. 
12  Pac.  Eep.  498.  This  constitutional 
provision  has  been  held  to  apply  to 
cases  of  torts  as  well  as  to  cases  of 
contracts.  Lewis  v.  South  Pac.  Coast 
E.  Co.,  66  Cal.  209 ;  s.  c.  4  West  Coast 
Eep.  615.  A  foreign  corporation  in 
California  has  no  residence  in  any 
particular  county,  in  such  a  sense 
that  it  can  be  sued  alone  in  that 
county ;  but  the  plaintiff  may  select 
the  county  in  which  he  will  bring  his 
action,  provided  he  can  get  service  of 
process  there.  Thomas  v.  Placerville 
&c.  Min.  Co.,  65  Cal.  600;  s.  c.  3  West 
Coast  Eep.  777. 


JUKISDICTION  OF  STATE  COURTS.     [6  Thomp.  Corp.  §  7429. 

§  7429.  The  Same  Subject  Continued.  —  But  in  Montana  the 
place  of  trial  of  an  action  against  a  railroad  corporation,  for  personal 
injuries  sustained  by  its  employ^,  will  not  be  changed  from  the 
county  in  which  the  accident  occurred,  on  the  ground  that  the  de- 
fendant's principal  place  of  business  is  in  another  county.'  So,  in 
Louisiana,  suits  against  railroad  companies  for  damages  may  be 
brought  in  the  parish  where  the  damage  was  done,  or  the  injury 
received."  So,  in  Texas  where  the  cause  of  action  is  a,  fraud  com- 
mitted by  the  corporation  through  its  agent,  the  action  is  properly 
brought  within  the  county  where  the  fraud  was  committed,  and 
where  the  agent  resides,  although  otherwise  the  corporation  may 
have  no  residence  in  that  county.^  So,  under  the  Code  of  Civil  Pro- 
cedure of  Kansas,  an  action  against  a  foreign  railroad  company  for 
personal  injuries  may  be  brought  in  the  county  within  the  State 
where  the  road  is  operated  and  where  the  injuries  occurred,  although 
the  defendant  is  merely  a  lessee.^  So,  in  Georgia,  a  statute  provid- 
ing that  railroad  corporations  shall  be  suable  in  the  counties  in 
which  injuries  shall  be  committed,  is  subject  to  no  constitutionnl 
objection;*  and  an  action  against  a  railroad  company  for  refusal  to 
issue  a  through  bill  of  lading  over  its  own  line  and  a  connecting 
road,  must  be  brought  in  the  county  where  the  refusal  occurred 
or  the  defendant  resides.*  The  provision  of  the  Nebraska  Code,' 
authorizing  the  bringing  of  an  action  against  an  insurance  company 
in  any  county  where  the  cause  of  action  or  some  part  thereof  arose, 
is  remedial,  and  not  restrictive  in  its  nature;  and  the  action  may 
be  brought  where  the  cause  of  action  or  some  part  thereof  arose, 
although  the  company  has  no  agent  in  that  county.'     Under  section 


1  Oels  V.  Helena  &c.  Co.,  10  Mont.  17  Ga.  323.    So  much  of  the  Georgia 

524 ;  8.  c.  26  Pac.  Eep.  1000.  statute  (Ga.  Code,  5  3320)  as  makes  a 

*  Houston  V.  Vicksburg  &c.  K.  Co.,  railroad  company  liable  to  be  sued  in 
39  La.  An.  796;  «.  c.  2  South.  Eep.  the  county  where  an  injury  is  in- 
562.  flicted  by  the  running  of  cars,  includes 

'  First  Nat.  Bank  v.  Turner  (Tex.),  an  injury  inflicted  by  the  running  of 

15  S.  W-  Eep.  710.     See  1  Sayles  Tex.  hand-cars.    Thomas  v.  Georgia  E.  &c. 

Civ.  Stat.,  art.  1198,  §  7.    In  this  case  Co.,  38  Ga.  222. 

the  corporation  was  a  co-defendant,  *  Ooles  v.  Central  E.  &o.  Co.,  82 

and  the  action  was  brought  in  the  Ga.  149 ;  s.  c.  9  S.  E.  Eep.  127. 
county  of  the  plaintiff's  residence.  '  Neb.  Code,  §  55. 

*  Hannibal  &c.  E.  Co.  o.  Kanaley,  "  Insurance  Co.  v.  McLimans,  28 
39  Kan.  1 ;  s.  c.  17  Pac.  Eep.  324.  Neb.  663;  s.  c.  44  N.  W.  Eep.  991. 

'  Davis  V.  Central  Eailroad  &c.  Co., 
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73  of  the  Civil  Code  of  Kentucky/  aa  action  against  a  common  car- 
rier for  a  personal  injury  cannot  be  brought  in  a  county  which  is 
neither  the  residence  of  any  of  the  parties,  nor  the  place  where  the 
injury  was  done.' 

§  7430.  Where  the  Cause  of  Action  Accrues.  —  The  stat- 
utes of  several  of  the  States  permit  an  action  to  be  brought 
against  a  corporation  in  the  county  where  the  cause  of  action 
accrued.'  Under  such  a  statute,  it  has  been  held  that  a  cause 
of  action  against  a  life  insurance  company,  under  a  policy  for 
the  payment  of  indemnity  in  the  event  of  death,  accrues 
within  the  county  where  the  assured  died,  although  the  con- 
tract of  insurance  may  have  been  made  in  another  county.* 

§  74:31.  Validity  of  Statutes  Making  Corporations  Suable 
in  Any  County.  —  Stated  generally,  there  can  be  no  doubt  that 
a  statute  making  a  corporation,  having  a  residence  within  the 
State  for  the  purposes  of  jurisdiction,  suable  in  any  county 
in  the  State,  does  not  deprive  the  corporation  of  any  rights 
guaranteed  by  the  Federal  or  by  any  State  constitution,*  — 
though  there  may  be  contrary  provisions  in  recent  State  con- 
stitutions. It  has  been  held  that  a  constitutional  provision 
declaring  that  corporations  "  shall  have  the  right  to  sue,  and 
shall  be  subject  to  be  sued  in  all  courts  in  all  cases  as  natural 
persons,"  ^  has  no  reference  to  the  subject  of  venue  in  civil 
actions,  which  belongs  only  to  the  remedy  or  form  of  proced- 
ure; and  that  it  does  not  inhibit  the  passage  of  a  general  law 
authorizing  a  corporation  to  be  sued  in  any  county  in  which 

'  Which  reads  aa  follows:  "An  465.  Similarly,  see  Harper  v.  New- 
action  against  such  carrier  for  an  in-  port  News  &c.  Co. ,  90  Ky.  359 ;  «.  c.  14 
jury  to  a  passenger,  or  to  other  per-  S.  W.  Eep.  346. 

son  or  his  property,  must  be  brought  •  Such  was  Wagn.  Mo.  Stat.  294, 

in  the  county  in  which  the  defendant,  §  28. 

or  either  of  several  defendants,  re-  *  Rippstein  v.  St.  Louis  Mut.  Life 

sides,  or  in  which  the  plaintiff  or  his  Ins.  Co.,  57  Mo.  86. 

property  is  injured;  or  in  which  he  '  Davis  v.  Central  E.  &c.  Co.,  17 

resides,  if  he  resides  in  a  county  into  Ga.  323 ;  Home  Protection  v.  Rich- 

which  the  carrier  passes."  ards,  74  Ala.  466. 

'  Sherrill   v.   Chesapeake  &c.  R.  '  Const.  Ala.,  art.  14,  §  12. 
Co.,  89  Kv.  302;  s.  c.  12  S.  W.  Rep. 
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it  transacts  business  through  its  agents,  though  an  individual 
citizen  can  only  be  sued  in  the  county  of  his  residence.  On 
the  contrary,  according  to  the  reasoning  of  the  court,  such  a 
law  is  based  upon  sound  reasons,  growing  out  of  the  differ- 
ence between  natural  and  artificial  persons,  and  does  not  vio- 
late the  essential  principles  of  justice,  nor  establish  an  unjust 
or  unreasonable  discrimination  against  corporations.' 

§  7432.  Local  Actions.  —  By  the  principles  of  the  common 
law,  any  action  founded  upon  a  local  thing  must  be  brought 
in  the  county  where  the  cause  of  action  arises.^  Actions 
which  are  local  by  the  principles  of  the  common  law,  are 
not  rendered  transitory  by  permissive  statutes,  enacting  that 
when  one  of  the  parties  to  an  action  is  a  corporation  other 
than  a  county,  town,  school  district,  or  parish,  "the  action 
may  be  brought  in  any  county  in  which  such  corporation- 
shall  have  any  established  or  usual  place  of  business,"  etc., 
"  or  if  the  other  party  to  such  action  is  a  natural  person,  the 
action  may  be  brought  in  the  county  where  such  party  lives." 

'  Home  Protection «.  Eichards,  74  contract,  or  for  words,  and  the  like 

Ala.    466;    Mobile   Life  Ins.   Co.  v.  transitory  thing,  it  may  be  brought 

Pruett,  74  Ala.  487.  in  any  country,  but  in  this  case  it 

'  Metcalf,  J.,  in  Vermont  &c.  E.  ought  to  be  brought  where  the  inn 
Co.  V.  Orcutt,  16  Gray  (Mass.),  116,  is.'  Anon.,  Godb.  42,  and  1  Nels. 
117;  citing  Com.  Dig.,  Action,  N.  5;  Ab.  33.  See  also  Williams  v.  Land, 
5  Dane  Abr.  653.  The  learned  judge  4  Taunt.  729.  So  of  an  action  for  a 
proceeds  to  state  the  difference  at  nuisance  by  obstructing  the  naviga- 
common  law  between  local  and  transi-  tion  of  a  river.  Mersey  &  Irwell  Navi- 
tory  actions  thus:  "In  other  hooka  gation  Co.  «.  Douglas,  2  East,  502." 
it  is  said  that  the  venue  is  local  when  '  Gen.  Stats.  Mass.,  ch.  123,  §  5; 
the  cause  of  action  could  have  hap-  Vermont  &c.  E.  Co.  v.  Orcutt,  16 
pened  in  one  county  only.  Smith  on  Gray  (Mass.),  116.  Therefore,  an 
Actions  at  Law  (3d  ed.),  79,  102;  action  by  a  railroad  company  for  an 
(7th  ed.)  75,  96;  15  Petersd.  Ab.  injury  to  its  culvert  must  be  brought 
(Amer.  ed.)  241 ;  1  Chit.  PI.  (6th  in  the  county  where  the  culvert  is 
Amer.ed.)  298;  Steph.  PI.  289;  Gould  situated.  Ibid.  So,  a  statute  pro- 
PL,  ch.  3,  §  107.  Thus,  an  action  on  vidingthat  actions  must  be  brought 
the  case  upon  the  custom  of  Eng-  and  tried  in  the  county  in  which  the 
land,  against  an  innkeeper  for  not  defendants,  or  some  of  them,  reside 
safely  keeping  the  goods  of  his  guest,  at  the  commencement  of  the  action 
is  local,  —  Clench,  J.,  saying:  'If  it  (Cal.  Code  Civ.  Proc,  §  395),  has  no 
be  an  action  upon  the  case  upon  a  proper  application  to  an  action  affect- 
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§  7433.  Transitory  Actions.  —  On  the  contrary,  transitory 
actions  against  corporations  follow  the  corporation  in  its  de 
facto  migrations,  and  may  be  brought  wherever  the  corpora- 
tion has  a  residence,  for  the  purposes  of  jurisdiction.* 

§  7434.  Chang-ingr  the  Venue.  —  Under  some  statutory  sys- 
tems, if  the  action  is  brought  in  the  wrong  county,  the  venue 
may  be  changed  to  the  right  county.^  Where  the  statute 
requires  an  affidavit  by  the  party  in  support  of  the  grounds 
upon  which  a  change  of  venue  is  demanded,  judicial  construc- 
tion has  adopted  the  conclusion  that  in  the  case  of  a  corpora- 


ing  land,  such  as  a  proceeding  by  a 
railroad  corporation  to  condemn  land 
for  its  purposes;  but  the  strongest 
reasons  favor  the  conclusion  that 
such  an  action  is  to  be  brought  in 
the  county  where  the  land  lies.  "The 
compensation  for  the  land  sought  to 
be  taken  is  to  be  determined  upon 
testimony,  and  the  witnesses  most 
competent  to  speak  upon  this  subject 
will  usually  be  found  in  the  county 
referred  to."  California  Southern 
R.  Co.  V.  Southern  Pac.  E.  Co.,  65 
Cal.  394.  A  drainage  district  in  Illi- 
nois is  a  quasi-municipal  corporation, 
and  where  it  includes  within  its 
boundaries  a  portion  of  the  territory 
of  two  counties,  it  is  deemed  to  have 
a  residence,  for  jurisdictional  pur- 
poses, in  every  part  of  its  territory, 
and  its  corporate  authorities  are 
presumed  to  reside  throughout  its 
territory.  It  follows  that  its  com- 
missioners may  maintain  a  proceed- 
ing in  the  Circuit  Court  of  a  county 
other  than  that  in  which  it  was  orig- 
inally organized,  and  in  which  its 
records  are  kept,  for  the  purpose  of 
enlarging  its  boundaries,  under  the 
provisions  of  an  enabling  statute.  If 
the  action  is  local,  either  by  reason 
of  the  locality  of  the  drainage  dis- 
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trict,  or  of  the  lands  sought  to  be 
annexed  thereto,  the  jurisdiction  may 
as  well  be  in  the  one  county  as  in  the 
other.  Mason  &c.  Special  Drainage 
District  v.  Griffin,  134  111.  330,  338; 
s.  c.  25  N.  E.  Eep.  995. 

^  New  Orleans  &c.  R.  Co.  v.  Wal- 
lace, 50  Miss.  244.  Thus,  an  action 
to  recover  an  indemnity  stipulated 
for  in  a  policy  of  fire  insurance,  may 
be  brought  wherever  service  can  be 
had  upon  the  corporation,  and  the 
jurisdiction  is  not  restricted  to  the 
State  within  which  the  property  was 
situated,  or  the  contract  made,  al- 
though there  may  be  a  statute  in  that 
State  designating  the  county  in  which 
such  an  action  shall  be  brought.  In- 
surance Co.  V.  McLimans,  28  Neb. 
653 ;  s.  c.  44  N.  W.  Rep.  991 ;  19  Ins. 
L.  J.  542.  So,  it  has  been  held  that 
a  railroad  company,  created  under  the 
laws  of  another  State,  may  be  sued 
in  Mississippi  for  a  personal  injury 
inflicted  within  the  territory  of  an- 
other State.  .  New  Orleans  &c.  R. 
Co.  V.  Wallace,  50  Miss.  244. 

■^  See  Cal.  Code  Civ.  Proc,  ^  396. 
Construction  of  this  section  and  prac- 
tice under  it:  Jenkins  v.  California 
Stage  Co.,  22  Cal.  537;  Edwards  v. 
Southern  Pac.  R.  Co.,  48  Cal.  460. 
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tion  the  affidavit  must  be  made  by  an  officer,^  and  hence  it 
cannot  be  made  by  a  mere  local  agent,  in  a  case  where  the 
party  demanding  the  change  is  &  foreign  insurance  company? 
So,  the  attorney  of  a  foreign  corporation  could  not  make  the 
affidavit,  notwithstanding  the  inconvenience  which  the  rule 
entailed.*  These  decisions  seem  to  be  too  narrow.  By  anal- 
ogy to  what  has  been  held,  with  reference  to  the  removal 
of  causes  to  the  Federal  courts,  it  would  follow  that  any 
attorney  or  agent  of  the  corporation,  duly  authorized  to  make 
the  application,  and  personally  capable  of  deposing  to  the 
facts,  may  make  such  an  affidavit.* 

§  7435.  Besidence  of  a  Corporation  the  Kesidence  of  its 
President.  —  In  Kentucky  there  is  a  statutory  rule  to  the 
effect  that  the  residence  of  a  corporation,  which  is  a  common 
carrier,  is  the  county  in.  which  its  chief  officer  or  agent,  if  in 
the  State,  resides  when  the  action  is  commenced.' 

§  7436.  National  Banks  are  State  Corporations  for  Juris- 
dictional Purposes.  —  National  banks  are  State,  and  not  Federal, 
corporations,  for  jurisdictional  purposes.  Under  the  original 
national  currency  act  they  were  deemed  domestic,  and  not 
foreign,  corporations,  within  the  State  wherein   they  were 

*  Western  Bank  of  Scotland  v.  in  such  a  case.  Other  legislatures 
Tallman,  15  Wis.  92.  have  been  more  provident.   In  Penn- 

•'  Wheeler    &  Wilson    Man.    Co.  sylvania,  as  early  as  1834,  a  railroad 

V.  Lawson,  57  Wis.  400.  company  might   remove    an    action 

^  Western    Bank   of    Scotland   v.  pending  against  it  to  another  county 

Tallman,  15  Wis.  92.  at    any   time    before   the  jury  was 

*  Post,  §  7469.  Compare  Market  sworn ;  and  upon  the  presentation  of 
Nat.  Bank  v.  Hogan,  21  Wis.  317,  the  afldavit,  required  by  the  act. 
The  decisions  just  cited  from  Wiscon-  made  by  the  president  of  the  com- 
sin  illustrate  the  difficulties  which  pany,  further  proceedings  were  coram 
beset  courts  when  they  endeavor  to  non  judice.  Eailroad  v.  Cummins,  8 
legislate,  — to  supply  by  judicial  con-  Watts  (Pa.).  450. 

struction  a  legislative  casus  omissus.  *  Harper  v.  Newport  News  &c.  Co., 

The    Wisconsin    statute    relating  to  GO  Ky.  359;   Sherrill  v.  Chesapeake 

changes  of  venue  did  not  have  in  &c.  R.  Co.,  89   Ky.  302.    Compare 

view  the  case  where  a  corporation  Chesapeake  &c.  R.  Co.  v.  Heath,  87 

might  be  a  i)arty,  and  did  not  make  Ky.  651. 
any  provision  for  changing  the  venue 
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created.^  On  the  other  hand,  they  were  liable  to  be  sued  in 
the  courts  of  a  State  other  than  that  of  their  creation,  pro- 
vided jurisdiction  could  be  obtained  over  them  in  any  of  the 
recognized  modes  of  obtaining  jurisdiction  in  a  domestic  tri- 
bunal over  a  foreign  corporation.^  According  to  some  judi- 
cial opinion,  they  were  citizens  of  the  State  within  which  they 
were  created,  in  such-a  sense  that  an  action  brought  by  them 
against  a  citizen  of  the  State  was  not  removable  to  a  Federal 
court.^  But  the  contrary  was  held  in  the  Federal  courts,  until 
the  question  was  settled  by  Congress  in  the  Act  of  July  12, 
1882,  which  enacts  as  follows:  "The  jurisdiction  for  suits 
hereafter  brought  by  or  against  any  association  established 
under  any  law  providing  for  national  banking  associations, 
except  suits  between  them  and  the  United  States,  or  its  officers 
and  agents,  shall  be  the  same  as,  and  not  other  than,  the  juris- 
diction for  suits  by  or  against  banks  not  organized  under  any 
law  of  the  United  States,  which  do,  or  might  do,  banking 
business  where  such  national  banking  associations  may  be 
doing  business  when  such  suits  may  be  begun."  *  Under  this 
act,  notwithstanding  other  provisions  of  the  Kevised  Statutes 
of  the  United  States,^  a  Circuit  Court  of  the  United  States  has 
no  jurisdiction  if  all  the  parties  to  the  suit  are  citizens  of  the 
State  within  which  the  national  bank  is  situated.'  The  State 
courts,  in  dealing  with  national  banks,  do  not  exercise  a  new 
and  special  jurisdiction  conferred  upon  them  by  Congress,  but 
proceed  in  the  exercise  of  the  ordinary  jurisdiction  conferred 
upon  them  by  their  own  constitutions  and  laws.^    The  State 

*  Market  Bank  v.  Pacific  Bank,  64  141.  Prior  to  the  passage  of  this  act, 
How.  Pr.  (N.  Y.)  1.  Compare  post,  the  venue  of  actions  in  State  courts 
§§  7475,  7476,  7899.  against  national  banks  was  restrained 

'  Cooke  V.  State    Nat.  Bank,  50  to  "the  county  or  city  in  which  said 

Barb.  (N.  Y.)  339;  «,  c.  3  Abb.  Pr.  association  is  located,"  etc.    13  U.  S. 

(N.  s.-)  (N..  Y.)  339.  Stat.,  ch.  106,  §  8;  Act  Feb.  18,  1875; 

»  Davis  V.  Cook,  9  Nev.  134.  18  TJ.  S.  Stat.  316,  320,  ch.  80;  Rev. 

'  20  U.  S.  Stat.,  ch.  290,  §  4.  Stat.  U.  S.,  §5198.   But  this  was  a  per- 

*  Eev.  Stat.  U.  S.,  §§  5209,  5239.  sonal  privilege  which  the  bank  might 

*  Whittemore  v.  Amoskeag  Bank,  waive.  First  Nat.  Bank  v.  Morgan, 
134  U.  S.  527.    The  act  refers  only  to  132  U.  S.  141. 

suits  commenced  after  its  pas?age :  '  First  Nat.  Bank  v.  Overman,  22 

First  Nat.  Bank  «.  Morgan,  132  U.  S.      Neb.  116;  Claflia  v.  Houseman,  93 
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courts  have  jurisdiction  of  actions  against  a  national  bank  to 
recover  the  penalty  for  taking  usurious  interest  denounced  by 
section  5198  of  the  Revised  Statutes  of  the  .United  States.' 
Such  an  action  is  properly  brought  in  any  County  or  District 
Court  of  the  State  in  which  the  national  banking  association 
is  located,  having  jurisdiction  of  the  amount  involved.^ 

§  7437;  Jurisdiction  and  Venue  in  Kespect  of  Corpora- 
tions Chartered  by  the  United  States  Other  than  National 
Banks. — A  corporation  chartered  by  an  act  of  Congress  can- 
not insist,  as  of  right,  that  it  shall  sue  and  be  sued  exclusively 
in  courts  of  the  United  States  and  of  the  State,  in  which  the 
principal  office  is  located;'  but  Congress  has  power  to  confer 
this  right  in  express  terms.* 

§  7438.  State  Jurisdiction  in  the  Case  of  Interstate  Cor- 
porations.—  We  have  elsewhere  had  occasion  to  consider  the 
anomalous  nature  of  a  corporation  which  has  been  created  by 
the  concurrent  legislation  of  two  States,  and  we  have  had  occa- 
sion to  note  the  idle  judicial  casuistry  which  has  been  employed 
when  dealing  with  the  status  of  such  a  corporation."  We  have 
had  occasion  to  note  the  theory  that  such  concurrent  action 
operates  to  create  two  corporations,  and  that  one  of  these  two 
corporations  which  has  been  created  by  the  legislature  of  one 

U.  S.  130;    Schuyler  Nat.   Bank  v.  lass  County,  3  Dill.  (U.  S.)  298;  Foss 

Bollong,  28  Neb.  684;  a.  c.  24  Neb.  v.  First  Nat.  Bank,  3  Fed.  Eep.  185; 

821.  Commercial    Bank    v.    Simmons,     6 

'  Schuyler  Nat.  Bank  v.  Bollong,  Chic.  Leg.  N.  344.    As  to  the  removal 

24  Neb.  821 ;  s.  c.  on  second  appeal,  of  causes  in  the  case  of  corporations 

28  Neb.  684.  created  by  act  of  Congress,  see  post, 

'  Schuyler  Nat,  Bank  v.  Bollong,  §  7475.     A  corporation  chartered  by 

28  Neb.  684.  the  United  States,  and  having  a  domi- 

°  Bank   v,    Deveaux,     6     Cranch  cile  in  Pennsylvania  for  the  purposes 

(U.  S.),  61.  of  jurisdiction,   may  be  sued  in  any 

*  Osborn  v.  Bank,  9  Wheat.  (U.  S.)  county  in  that  State  where  legal  ser- 

738 ;    Bank   v.    Planters'     Bank,    9  vice  of  process  may  be  had.     Eby  v. 

Wheat.  (U.  8.)  904;  Rev.  Stat.  U.  S.,  Northern  Pao.  E.  Co.,  13  Phila.  (Pa.) 

§  629,  subsec.  10;  Kennedy  v.  Gib-  144. 

son,  8  Wall.   (U.   S.)   498;  Bank  of  "  Ante,  §§  47,  319,  320,  688.    Oom- 

Bethel  v.  Pahquioque  Bank,  14  Wall.  pare  post,  §§  7452,  7472,  7490,  7799, 

(C.  S.)  383;  Bank  of  Omaha  v.  Doug-  7817,  8012,  8020,  8128. 
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of  the  concurring  States,  is  a  domestic  corporation  within  that 
State;  whereas  the  other  of  these  two  corporations  created  by 
the  legislation  of  the  neighboring  State  is  a  foreign  corpora- 
tion in  the  former  State,  but  a  domestic  corporation  in  the  lat- 
ter.' The  result  of  this  weak  casuistry  is  that  there  are  two 
corporations  in  each  State,  one  domestic,  and  the  other  for- 
eign.^ But  there  is  but  one  board  of  directors.  This  board  has 
been  elected  at  one  election;  it  proceeds  under  a  single  collection 
of  by-laws;  it  sits  in  one  place  only;  and  no  practical  man  of 
business  ever  dreams  of  a  conception  so  fanciful  as  the  concep- 
tion that  this  body  is  really  two  bodies.  But  whatever  may 
be  the  theory,  all  courts.  State  and  Federal,  agree  that  there 
is  one  domestic  corporation  in  each  State,  subject  to  the  juris- 
diction of  its  courts,  in  like  manner  as  any  corporation  created 
by  or  under  its  legislation,  and,  as  such,  capable  of  suing  and 
being  sued  there,'  although  upon  a  cause  of  action  arising  in 
the  other  State.*  But  it  is  possible  for  such  an  anomalous  state 
of  things  to  exist,  as  for  a  franchise  to  operate  an  interstate 
bridge,  or  an  interstate  railway,  to  be  held  by  one  collection  of 
persons,  natural  or  incorporate,  under  a  grant  of  the  legisla- 
ture of  one  of  the  adjoining  States,  and  by  another  such  col- 
lection of  persons  under  a  similar  grant  from  the  legislature 
of  the  other  adjoining  State,  —  in  which  case  an  action  by  the 
possessors  of  the  franchises  granted  by  one  State,  against  the 
possessors  of  the  franchises  granted  by  the  other  State,  can 
only  be  maintained  in  the  other  State,  because  they  are  a  for- 
eign corporation  in  respect  of  the  former  State,  and  have  no 
domicile  there  for  jurisdictional  purposes.*     Coming  now  to 

^  Ante,  §§  47,'  319.  Augusta  bridge  over  the  Savannali 

"  Ohio  &c.  E.  Oo.  V.  Wheeler,  1  Eiver,  which  divides  South  Carolina 

Black  (U.  S.),  286.  from  Georgia,  against  the  city  council 

'  Guinaultt).  Louisville  &C.E.  Co.,  of  Augusta,  in  Georgia,  owners  of  a 

41  La.  An.  571 ;  s.  c.  6  Soath.  Eep.  850.  charter  of  the  same  bridge  from  the 

*  Mississippi  &  Tennessee  E.  Co.  11.  State  of  Georgia,  for  an  account  of 

AyreSi  16  Lea  (Tenn.),  725.  tolls  collected  by  the  defendants,  and 

'  The  text  is  perhaps  justified  by  for  an  injunction  to  restrain  them 

a  case  where  a  bill  was  filed  by  the  from  collecting  more  than  one  moiety 

plaintiffs,  owners  of  a  charter  from  of  tolls,  and  also  from  collecting  any 

the  State  of  South  Carolina,  of  the  tolls  whatever  at  a  new  bridge  which 
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the  manner  in  which  the  courts  of  one  of  these  concurring 
States  will  deal  with  such  a  corporation,  we  find  that  the  Court 
of  Appeals  of  Maryland  has  asserted  the  doctrine  that  a  cor- 
poration owing  its  existence  in  part  to  the  legislature  of  the 
State  of  Maryland,  and  in  part  to  the  legislature  of  another 
State,  may  be  restrained,  in  Maryland,  from  expending  its 
funds  for  any  other  than  corporate  purposes  anywhere.'  The 
difficulty  of  accepting  the  conclusion  is,  that  the  courts  of  the 
other  concurring  State  might  get  hold  of  the  same  corporation 
and  make  an  opposing  order.  This  is  plain  when  the  doc- 
trine of  the  Maryland  court  is  considered.  The  court  held 
that,  where  a  corporation  is  chartered  in  two  separate  States, 
and  exercises  its  franchise  in  each,  a  plea  to  the  jurisdiction 
in  the  courts  of  either  State  is  not  tenable,  on  the  ground  that 
the  corporate  property  lies  in  a  different  State,  or  that  it  owes 
its  corporate  existence  in  part  to  another  State.^  These  diffi- 
culties point  to  the  propriety  of  interstate  corporations  being 
chartered  by  Congress  under  its  power  to  regulate  commerce  be- 
tween the  States.  Indeed  it  is  a  matter  of  surprise  that  these 
interstate  corporations,  created  by  the  concurrent  legislation 
of  difi'erent  States,  have  been  able  to  get  along  as  well  as  they 
have,  without  more  frequent  complications  in  respect  of  juris- 
diction; and  the  fact  that  they  have  been  able  to  do  so  is  very 
creditable  to  our  State  judicatories. 

§  7439.  Actions   against  Branches    of    Corporations.  —  It 

was  customary,  in  the  early  days  of  our  industrial  develop- 
ment, for  the  legislatures  of  the  different  States  to  incorporate 
banks  with  the  power  to  establish  branches  at  different  places 
in  the  States.     These  branches  were  not  distinct  corporations 

they  had  built  in  ■violation  of  plain-  diction,  because  the  defendants  were 

tiff's  charter.    It  was  averred  in  the  non-residents  of  South  Carolina,  was 

bUl  that,  of  80  much  of  the  Augusta  sustained.    McKinne  v,  Augusta,   5 

bridge  as  lay  within  the  territorial  Rich.  Eq.  (S.  0.)  55. 

limits  of  South  Carolina,  the  plain-  '  State  v.  Northern  Eailway  Co., 

tiffs  were  the  owners,  and  it  was  inci-  18  Md.  193. 

dentally  stated  that  the  defendants  "  State  v.  Northern  Eailway  Co., 

owned    some  lots  in  Hamburgh  in  18  Md.  193. 


South  Carolina.    A  plea  to  the  juris- 
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unless  the  act  of  the  legislature  made  them  so,  but  were  mere 
agencies  of  the  principal  corporation.  Upon  any  contract 
made  with  the  corporation  through  such  a  branch,  the  action 
was  against  the  principal  bank,  that  is  to  say,  against  the  cor- 
poration itself,  and  not  against  the  branch  bank,  which  was 
the  mere  agent.^ 

§  7440.  Actions  In  the  Connty  In  Whicli  the  Agent  with 
Whom  the  Contract  was  Made  Kesides.  —  Some  of  the  States 
have,  in  their  legislation,  adopted  the  principle  that  an  action 
may  be  brought  against  a  corporation  in  the  county  in  which 
the  agent  resides,  with  whom  the  contract,  which  is  the  sub- 
ject of  the  action,  was  made;  and  under  statutes  of  Kentucky, 
an  action  may  be  so  brought,  although  the  plaintiff  resides  in 
another  county.* 


Article  II.    Fedekal   Jurisdiction   as   Dependent   upon 
Diverse  Citizenship. 


Section 

7447.  Early  doctrine  that  a  corpora- 

tion was  not  a  "  citizen,"  un- 
der Federal  Constitution  and 
Judiciary  Act. 

7448.  New  doctrine  that  a  corporation 

is  a  "citizen"  of  the  State 
creating  it,  for  the  purposes 
of  Federal  jurisdiction. 

7449.  Conclusively  presumed  to  be  a 

citizen  of  the  State  creating  it. 

7450.  Effect  of  this  rule  on  domestic 

corporations. 

7451.  Further  of  this  rule. 

7452.  Rule  where  the  corporation  is 

I  Bank  of  Virginia  v.  Craig,  6 
Leigh  (Va.),  399;  Tompkins  v. 
Branch  Bank,  11  Leigh  (Va.),  372; 
Mason  v.  Farmers'  Bank,  12  Leigh 
(Va.),  84.  Where  an  action  was 
brought  against  the  president  and 
directors  of  a  branch  bank,  the  de- 
fect was  not  merely  a  misnomer,  but 
there  was  no  action  against  the  party 
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legislation  of  two  States. 

7453.  All  the  substantial  parties  must 

be  of  diverse  citizenship. 

7454.  Application  of  this  rule  of  juris- 

diction to    joint-stock    com- 
panies. 

7455.  Federal  jurisdiction  in  the  case 

of  corporation  owned   by  a 
State. 

7456.  Manner    of    pleading    Federal 

jurisdiction. 

7457.  Further  of  this  subject. 

7458.  Manner  of  averring  citizenship. 

responsible  on  the  contract.  The  de- 
fect was  not  aided  by  verdict,  nor  cured 
by  any  statute  of  jeofails,  and  neither 
party  could  have  judgment  for  costs  : 
Mason  v.  Farmers'  Bank,  12  Leigh 
(Va.),  84. 

'  Owen  V.  Howard  Ins.  Co.,  87 
Ky.  571 ;  s.  c.  10  S.  W.  Rep.  119;  10 
Ky.  L.  Rep.  608. 


FEDERAL  JURISDICTION.     [6  Thomp.  Corp.  §  744:7. 

§  7447.  Early  Doctrine  tliat  a  Corporation  was  not  a  "  Cit- 
izen," under  Federal  Constitution  and  Judiciary  Act.  —  The 

constitution  of  the  United  States  provides  that  the  judicial 
power  of  the  United  States  shall  extend  to  all  controversies 
between  citizens  of  different  States/  Under  this  provision, 
the  eleventh  section  of  the  Judiciary  Act  of  1789  defined  the 
jurisdiction  of  Circuit  Courts  of  the  United  States  to  be  a 
jurisdiction  existing  in  suits  "  between  a  citizen  of  the  State 
where  the  suit  is  brought,  and  a  citizen  of  another  State."  It 
was  early  decided  that  a  corporation,  as  such,  could  not  be  a 
"  citizen  "  within  the  meaning  of  the  Federal  constitution.  At 
the  same  time,  the  concession  was  made  that  corporations 
might  litigate  in  the  Federal  courts  when,  as  between  the 
opposing  party  and  the  members  of  the  corporation,  there 
was  the  requisite  diversity  of  citizenship.^  Chief  Justice  Mar- 
shall said:  "  That  invisible,  intangible,  and  artificial  being, 
that  mere  legal  entity,  a  corporation  aggregate,  is  certainly 
not  a  citizen;  and  consequently,  cannot  sue  or  be  sued  in 
the  courts  of  the  United  States,  unless  the  rights  of  mem- 
bers,  in  this  respect,  can  be  exercised  in  their  corporate 
name.  If  the  corporation  be  considered  as  a  mere  faculty, 
and  not  as  a  company  of  individuals,  who,  in  transacting  their 
joint  concerns,  may  use  a  legal  name,  they  must  be  excluded 
from  the  courts  of  the  Union."'  Under  the  rule  as  thus  es- 
tablished, the  members  of  the  corporation,  suing  or  sued  in 
the  corporate  name,  were  regarded  b.s  joint  plaintiffs  or  defend- 
ants, and  subject  to  the  rule  established  in  an  earlier  case, 
that  where  there  are  two  or  more  joint  plaintiffs  and  two  or 
more  joint  defendants,  each  of  the  plaintiffs  must  be  capable 
of  suing  each  of  the  defendants  in  the  courts  of  the  United 
States  in  order  to  support  the  jurisdiction.*  In  other  words, 
in  an  action  by  or  against  a  corporation,  it  was  necessary  that 
there  should  be  a  diversity  of  citizenship  existing  between  the 

>  Const.  U.  S.,  art.  3,  §  2.  '  Bank    v.    Deveaux,    5    Cranch 

'Bank    v.    Deveaux,    5    Cranch     (U.S.), 86. 
(U.  S.),  61 ;  Hope  Ins.  Co.  v.  Board-  *  Strawbridge  v.  Curtiss,  3  Cranch 

man,  6  Cranch  (U.  S.),  57.  (U.  S.),  267.    See  also  Ward  v.  Arre- 

dondo,  1  Paine  (TJ.  8.),  410. 
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opposing  party  and  every  member  of  the  corporation.  This 
position  was  reluctantly  assented  to  by  the  Supreme  Court  of 
the  United  States;^  but  when  later  the  position  was  taken 
that  a  corporation  created  by  one  State  could  not  be  sued  in 
the  Circuit  Courts  of  the  United  States  by  a  citizen  of  another 
State,  unless  all  the  members  of  the  corporation  were  citizens 
of  the  State  in  which  the  suit  was  brought,  —  the  court,  in  a 
weak  and  inconclusive  opinion,^  reversed  a  rule  of  interpreta- 
tion and  of  jurisdiction  to  which  it  had  long  adhered,  and 
astonished  the  country  with  the  proposition  that  a  corpora- 
tion aggregate  is  a  "  citizen."  * 

§  7448.  New  Doctrine  that  a  Corporation  is  a  "  Citizen" 
of  the  State  Creating  It,  for  the  Purposes  of  Federal  Juris- 
diction.—  That  the  judges  of  the  Supreme  Court  of  the  United 
States  assented  reluctantly  to  the  doctrine  stated  in  the  pre- 
ceding section  illustrates  one  of  the  most  pitiable  charac- 
teristics of  judicial  administration,  —  the  habitual  greed  of 
jurisdiction  exhibited  by  courts  and  judges,  and  the  insin- 
cerity manifested  by  them  in  interpreting  constitutional  pro- 
visions and  statutes  relating  to  their  own  jurisdiction.     The 

•  Commercial  &c.  Bank «.  Slocomb,  S.)  595;    Bank  v.  Willis,   3   Samn. 

14  Pet.  (U.  S.)  60.  (U.  S.)  472;  Com.  v.  Milton,  12  B. 

»  Louisville  &c.  R.  Co.  v.  Letson,  2  Mon.  (Ky.)  212,  227 ;  s.  c.  54  Am.  Dec. 

How.  (IT.  S.)  497.  522.    Speaking  of  the  case  of  Bank  v. 

'  A  majority  of  the  court,  although  Deveaux,  5  Oranch  (U.  S.),  61,  and 
recognizing  the  authority  of  the  case  that  of  Strawbridge  v.  Curtiss,  3 
of  Bank  v.  Deveaux,  5  Oranch  (U.  S.),  Cranch  (U.  S.),  267,  Mr.  Justice 
61,  from  the  year  1809  up  to  the  pres-  Wayne  said :  "  By  no  one  was  the  cor- 
ent  time,  1844,  had  done  so  most  re-  rectness  of  them  more  questioned  than 
luctantly.  Per  Mr.  Justice  Wayne  in  by  the  late  Chief  Justice  who  gave 
Louisville  &c.  R.  Co.  v.  Letson,  2  them.  It  is  within  the  knowledge  of 
How.  (U.  S.)  497,  555.  See  in  this  several  of  us,  that  he  repeatedly  ex- 
connection  Sullivan  v.  Fulton  Steam-  pressed  regret  that  those  decisions 
boat  Co.,  6  Wheat.  (TJ.  S.)  450 ;  Breit-  had  been  made,  adding,  whenever  the 
haupt  V.  Bank,  1  Pet.  (U.  S.)  238;  subject  was  mentioned,  that  if  the 
Commercial  &c.  Bank  v.  Slocomb,  14  point  of  jurisdiction  was  an  original 
Pet.  (U.  S.)  60;  Irvine  v.  Lowry,  14  one,  the  conclusion  would  be  differ- 
Pet.  (U.S.)  293;  Bank  of  Augusta  w.  ent."  Louisville  &c.  R.  Co.  v.  Let- 
Earle,  13  Pet.  (U.  S.)  519,  586;  Kirk-  son,  2  How.  (U.  S.)  555. 
Patrick  v.  White,  4  Wash.  C.  0.  (TJ. 
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question  was  one  of  extreme  simplicity.  It  related  solely  to 
the  meaning  with  which  the  framers  of  the  constitution  and 
of  the  Judiciary  Act  had  used  one  of  the  plainest,  simplest, 
and  best-understood  words  in  our  language,  the  word  "  citizen." 
Never  before  had  it  been  regarded  as  referring  other  than  to 
a  single  person  endowed  with  the  ordinary  political  privileges 
and  franchises  of  the  country  of  which  he  was  a  resident. 
Never  before  had  it  been  used  to  designate  a  body  of  persons, 
collected  or  organized  in  any  manner,  or  with  any  faculty 
whatever.  The  judges  knew  this.  They  knew  that  the  men 
who  used  the  word  "citizen"  in  those  instruments  had  no 
idea  that  they  were  describing  an  artificial  collection  of  per- 
sons. The  Federal  courts  were  courts  of  limited  jurisdiction. 
It  was  the  true  ofiQce  of  interpretation,  in  doubtful  cases,  to 
repel  rather  than  absorb  jurisdiction,  on  the  well-understood 
principle  that  presumptions  are  against  the  jurisdiction  of 
courts  whose  powers  are  limited.  It  is  to  be  borne  in  mind 
that  the  question  did  not  involve  the  mere  question  of  the  ju- 
risdiction of  the  national  courts;  it  involved  something  more. 
All  jurisdiction  had  been  apportioned  between  the  national 
and  the  State  judicatories;  and  hence  the  Federal  judica- 
tories, in  seizing  upon  a  jurisdiction  which  had  not  been  con- 
ferred upon  them  by  the  constitution  or  the  Judiciary  Act, 
seized  a  portion  of  the  jurisdiction  belonging  to  the  States 
and  defrauded  the  State  tribunals  of  a  portion  of  their  right- 
ful jurisdiction.  It  was  a  plain  case  of  a  theft  of  jurisdiction. 
It  illustrated  a  charge  which  Mr.  Jefferson  in  one  of  his  letters, 
written  some  years  before,  had  made  against  the  tendencies  of 
the  Federal  judiciary,  "working  like  gravity,  by  night  and  by 
day,  gaining  a  little  today  and  a  little  tomorrow,  and  advanc- 
ing its  noiseless  step  like  a  thief,  over  the  field  of  jurisdiction! 
until  all  shall  be  usurped  from  the  States,  and  the  govern- 
ment of  all  be  consolidated  into  one."^  Overruling  their  for- 
mer decisions,  and  under  a  miserable  pretext  which  involved 
the  distortion  of  a  plain  word  from  its  natural  meaning  to 

*  Letter  of  Mr.  Jefferson  to  Mr.  Hammond,  Aug,  18,  1821 ;  reprinted  in  28 
Am.  Law  Eev.  148. 
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a  meaning  which  had  never  before  been  assigned  to  it,  the 
court  now  announced  the  following  rule:  "A  corporation  cre- 
ated by  and  doing  business  in  a  particular  State,  is  to  be 
deemed,  to  all  intents  and  purposes,  as  a  person,  although  an 
artificial  person,  an  inhabitant  of  the  same, State,  for  the  pur- 
poses of  its  incorporation,  capable  of  being  treated  as  a  citizen 
of  that  State,  as  much  as  a  natural  person.  Like  a  citizen  it 
makes  contracts,  and  though  in  regard  to  what  it  may  do  in 
some  particulars,  it  differs  from  a  natural  person,  and  in  this 
especially,  the  manner  in  which  it  can  sue  and  be  sued,  it  is 
substantially,  within  the  meaning  of  the  law,  a  citizen  of  the 
State  which  created  it,  and  where  its  business  is  done,  for  all 
the  purposes  of  suing  and  being  sued."*  This  statement 
of  the  law  was  probably  extra-judicial,  but  its  authority  was 
established  by  later  decisions  against  the  vigorous  dissent  of 
a  minority  of  the  court.'' 

§  7449.  Conclusively  Presumed  to  be  a  Citizen  of  the 
State  Creating^  It. —  The  jurisdiction  thus  seized  upon,  to 
continue  in  the  language  of  Mr.  Jefferson,'  continued  to  "  ad- 
vance its  stealthy  step  like  a  thief,"  until  the  court  had  reached 
the  doctrine  that,  for  the  purposes  of  Federal  jurisdiction,  a 
corporation  is  conclusively  presumed  to  be  a  citizen  of  the  State 
under  whose  laws  it  is  created,*  and  conversely  that  it  cannot 
be  a  citizen  of  a  State  other  than  the  State  under  whose  laws 
it  has  been  created.^     Stated  in  another  way,  this  doctrine  is 

'  Louisville  &c.  E.  Co.  v.  Letson,  2  ern  ITnion  Tel.  Co.  v.  Dickinson,  40 

How.  (U.  S.)  558.  Ind.  444;  s.  c.  13  Am.  Rep.  295;  Her- 

^  Bundle  v.  Delaware  &c.   Oanal  ryford  v.  Mtna.  Ins.  Co.,  42  Mo.  148. 
Co.,  14  How.  (U.  S.)  80;  Marshall  ii.  "  Letter  to  Mr.  Hammond,  Aug.  18, 

Baltimore  &c.  E.  Co.,  16  How.  1821 ;  reprinted  28  Am.  Law  Eev.  148. 
(U.  S.)  314.    See  also    Nashua   &c.  *  Steamship  Co.  v.  Tugman,  106 

Corp.    V.    Boston     &c.    Corp.,    136  U.  S.  118;   Fish  v.  Chicago  &c.  E. 

U.  S.  356;  Booth  v.  St.  Louis  Fire  Co.,  53Barb.  (N.  Y.)  472;  Park  Bank 

Engine  Man.  Co.,   40  Fed.   Eep.  1;  v.  Nichols,  4  Biss.  (U.  S.)  315;  Will- 

Maltz  V.  American  Express   Co.,   1  iams  v.  Missouri  &c.  E.  Co.,  3  Dill. 

Flip.  C.  C.   (U.  S.)   611;  Covington  (U.  S.)  267. 

Drawbridge  Co.  v.  Shepherd,  20  How.  '  Southern  Pac.  Co.  v.  Denton,  146 

(U.    S.)    227;    Ohio    &c.    E.  Co.  v.  U.  S.  202;  Williams  v.  Missouri  &c. 

Wheeler,  1  Black  (U.  S.),  283;  West-  E.  Co.,  3  Dill.  (U.  S.)  207. 
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that,  although  a  corporation  is  not  itself  a  citizen,  yet  for  all 
the  purposes  of  Federal  jurisdiction  founded  upon  diverse 
citizenship,  the  stockholders  who  compose  the  corporate  body- 
by  and  under  the  name  given  them  by  the  statutes  of  a  State, 
are  to  be  treated  as  citizens  of  that  State,  and  are  estopped 
from  denying  that  they  are  such/  And  this  is  so,  although 
all  of  its  business  may  be  prosecuted  elsewhere,  and  all  of  its 
offices  and  places  of  business  may  be  outside  of  the  State  by 
whose  laws  it  has  been  created,  and  all  its  stockholders  may 
be  residents  of  the  State  in  which  it  is  impleaded  in  the  Fed- 
eral court  as  a  "  citizen"  of  such  other  State.^  The  most 
striking  commentary  which  can  be  made  upon  the  impro- 
priety, if  not  the  criminality,  involved  in  the  seizure  of  this 
jurisdiction,  is  found  in  the  manner  in  which  it  operates  in 
respect  of  what  is  now  known  as  the  "  tramp  corporation." 
Under  the  rule  thus  established,  a  number  of  citizens  of  one 
State  can  organize  themselves  into  a  corporation  under  the 
laws  of  another  State,  through  the  mere  aid  of  an  attorney 
employed  there,  without  acquiring  a  residence,  or  even  tem- 
porarily coming  within  such  State,  for  the  purpose  of  engag- 
ing in  business  in  their  own  State,  and  can  thus  succeed  in 
bringing  all  actions  by  and  against  them  within  the  jurisdic- 
tion of  the  Federal  courts,  ousting  the  jurisdiction  of  their 
own  State  courts  over  such  actions.  A  shameful  illustra- 
tion of  the  manner  in  which  this  usurped  jurisdiction  has 
been  perverted  arid  corrupted  is  found  in  the  case  where 
certain  co-adventurers  organized  a  corporation  in  the  State  of 
Kentucky,  none  of  them  being  citizens  of  that  State,  their 
purpose  not  being  to  build  any  railroad  in  that  State,  or  to 
own  or  operate  any  property  whatever  there,  but  their  sole 
apparent  purpose  being  to  build,  lease,  and  operate  railroads 
in  other  States  and  Territories,  and  at  the  same  time  to  de- 
fraud the  courts  of  the  various  States  and  Territories  through 
which  their  roads  should  lie,  of  jurisdiction  of  all  important 

'  See  Fargo  v.  McVicker,  55  Barb.     R.  Co.,  23  Fed.  Eep.  565 ;  Booth  v. 
(N.  Y.)  437.  St.  Louis  Fire  Engine  Man.  Co.,  40 

»  Pacific  K.  Co.  V.  Missouri  Pao.     Fed.  Eep.  1. 
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actions  by  and  against  them,  and  to  place  such  actions  exclu- 
sively within  the  cognizance  of  the  Federal  tribunals.* 


§  7450.  Effect  of  This  Rule  on  Domestic  Corporations.  — 

Where  a  corporation,  created  by  one  State,  has  been  domesti- 
cated by  another  State,*  the  true  principle  seems  to  be  that  it 
does  not  become  a  "  citizen"  of  the  State  domesticating  it, 
unless  it  is  re-endowed,  so  to  speak,  by  such  State  with  the 
franchise  of  being  a  corporation,  so  as  to  become,  to  all  in- 
tents and  purposes,  a  domestic  corporation  of  that  State,  sub- 
ject to  its  laws,  and  to  the  jurisdiction  of  its  courts,  as  such. 
Since  the  decision  of  the  Supreme  Court  of  the  United  States 
in  the  leading  case  of  Bank  of  Augusta  v.  Earle,'  it  has  been 
a  doctrine  constantly  repeated  by  judges,  that  a  corporation 
can  have  no  legal  existence  out  of  the  territorial  limits  of  the 
sovereignty  by  which  it  was  created.  "  Its  place  of  residence 
is  there,"  observed  Mr.  Justice  Davis,  "  and  can  be  nowhere 
else.  Unlike  a  natural  person,  it  cannot  change  its  domicile 
at  will,  and,  although  it  may  be  permitted  to  transact  business 
where  its  charter  does  not  operate,  it  cannot  on  that  account 
acquire  a  residence  there."  *  And  this  is  the  law  as  settled 
by  the  highest  court  of  England.* 


*  We  allude  to  the  Southern  Pa-  37.  Lord  St.  Leonards  dissented, 
cific  [Railroad]  Company.  See  United  holding  that  a  company  may  have 
States  V.  Southern  Pac.  R.  Co.,  49  two  domiciles'  and  places  of  business 
Fed.  Eep.  297 ;  Southern  Pac.  Co.  v.  may,  for  the  purpose  of  foimding  ju- 
Denton,  146  T7.  S.  202.  risdiction,  be  treated   as    places    of 

'  Post,  §  7890.  domicile,  and  service  of  process  upon 

»  13  Pet.  (U.  S.)  587.  the  corporate  agents  there   is  suffi- 

*  Insurance  Co.  ■;;.  Francis,  11  Wall,  cient.  Perhaps  his  Lordship  meant 
(U.  S.)  210,  216.  See  also  Ohio  &c.  by  this  nothing  more  than  that  a 
B.  Co.  V.  Wheeler,  1  Black  CU.  S.),  foreign  corporation,  having  a  place 
286;  Hatch  v.  Chicago  &c.  E.  Co.,  6  of  business  in  England  and  trading 
Blatchf .  (U.  S.)  105 ;  Pomeroy  v.  New  there,  might  be  sued  there.  Later 
York  &c.  E.  Co.,  4  Blatchf.  (U.  S.)  decisions  clearly  settle  this  to  be  the 
120;  Day  v.  Newark  India  Eubber  law.  Newby  v.  Von  Oppen,  L.  E. 
Co.,  1  Blatchf.  (T7.  S.)  628.  7  Q.  B.  293.    Compare  Mackereth  v. 

^  Carron  Iron  Co.  v.  MacLaren,  5  Glasgow  &c.  E.  Co.,  L.  E,  8  Ex.  149; 

H.  L.  Cas.  416 ;  «.  c.  85  Eng.  L.  &  Eq.  post,  §  7881,  et  seg. 
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§  7451.  Further  of  This  Bule.  —  The  artificial  rule  of  juris, 
diction  which  we  are  now  considering  is  such  that  a  corpora- 
tion cannot  acquire  a  residence  within  a  particular  State  for 
the  purposes  of  Federal  jurisdiction,  founded  on  diverse  citi- 
zenship, unless  it  is  reincorporated  in  such  State.  The  mere 
fact  that  the  statutes  of  a  State  allow  foreign  corporations, 
under  certain  circumstances,  to  be  sued  in  the  courts  of  the 
State,  has  no  application  to  courts  of  the  United  States,  and 
no  influence  upon  this  rule  of  jurisdiction.^  So,  for  the  pur- 
poses of  this  rule  of  jurisdiction,  a  corporation  organized  in 
one  State  does  not  become  a  citizen  of  another  State,  by  rea- 
son of  establishing  its  principal  place  of  business  there,  and 
appointing,  under  a  statute  of  such  State,  an  attorney  or  agent 
upon  whom  process  in  actions  against  it  may  be  served.^  On 
the  other  hand,  the.  fact  that  a  corporation  has  established  an 
agency  in  another  State,  and  is  doing  business  there,  under 
statutes  of  the  latter  State  requiring  it  to  receive  service  of 
process  made  upon  such  agency,  and  to  comply  with  State 
regulations  as  to  its  mode  of  doing  business,  does  not  impair 
its  right  to  appear  in  the  national  courts  as  a  citizen  of  the 
State  of  its  creation,'  or  to  remove  to  a  court  of  the  United 
States  an  action  brought  against  it  in  a  court  of  the  State 
where  it  has  thus  acquired  a  domicile  for  the  purposes  of  its 
business.*  But,  as  already  seen,  whenever  the  effect  of  the 
legislation  of  a  State  is  to  adopt  or  re-create  a  foreign  corporation 
as  one  of  its  own,  it  becomes  a  citizen  of  the  State  adopting  it, 
as  well  as  of  the  State  to  which  it  owes  its  original  creation.* 

§  7452.  Bule  where  the  Corporation  is  Created  by  the 
Concurrent  Legislation  of  Two  States.  —  We  have  already 
had  occasion  several  times  to  consider  the  status  of  this  species 
of  corporation,  with  the  conclusion,  universally  acquiesced  in, 

^  Southern  Pac.  Oo.  v.  Denton,  146  *  Ibid.;  Stevens «.Phoeniz Ins.  Co., 

U.  S.  202.  41  N.  Y.  149;   Hobbs  v.  Manhattan 

'  St.  Louis  R.  Oo.  V.  Pacific  E.  Co.,  Ins.  Co.,  56  Me.  417 ;  s.  c.  96  Am,  Dec. 

52  Fed.  Eep.  770.  472. 

°  Hatch  V.  Chicago  &c.  B.  Co.,  6  *  James  v.  St.  Louis  K,  Co.,  46  Fed. 

Blatchf.  (U.  S.)  105.  Rep.  47 ;  ante,  i  7438. 

5915 


6  Thomp.  Corp.  §  7453.]    actions  by  and  against. 

that  it  is  a  domestic  corporation  of  each  of  the  two  States  by  whose 
concurrent  legislation  it  is  created,  in  so  far  as  it  can  exercise 
its  franchises  within  such  State.^  This  doctrine,  as  already 
seen,  has  been  always  recognized  by  the  Supreme  Court  of 
the  United  States;  and  yet  that  court,  extending  its  artifi- 
cial rule  of  jurisdiction  still  further,  has  held  that  it  may  be 
regarded  as  a  foreign  corporation  for  the  purpose  of  suing  a 
domestic  citizen  or  corporation  of  either  of  the  States  by  which 
it  is  created.^ 


§  7463.  All  the  Substantial  Parties  must  be  of  Diverse 
Citizenship.  —  In  a  suit  by  or  against  a  corporation,  if  one  of 
the  parties  opposed  to  the  corporation  is  a  citizen  of  the  same 


»  Ante,  §5  47,  319,  320,  688,  7438; 
post,  §§  7472,  7490,  7799,  7817,  8012, 
8020,  8128. 

'  Nashua  &c.  B.  Corp.  v.  Boaton 
&c.  K.  Corp.,  136  U.  S.  356;  8.  c.  42 
Am.  &  Eng.  Rail.  Cas.  688.  This  de- 
cision reversed  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the 
District  of  Massachusetts,  and  three 
of  the  judges  of  the  Supreme  Court 
(Fuller,  C.  J.,  and  Gray  and  Lamar, 
JJ.),  dissented.  Blatchford,  J.,  did 
not  sit,  or  take  any  part  in  the  deci- 
sion. It  was  therefore  a  decision  of 
a  bare  majority  of  the  court,  and  can- 
not be  regarded  as  settling  the  propo- 
sition of  jurisdiction  involved  therein. 
The  theory  of  the  decision  is  that 
railroad  corporations  thus  created, 
although  joined  in  their  interests, 
and  in  the  operation  of  their  roads, 
in  the  issuing  of  their  stock,  and  in 
the  division  of  their  profits,  so  as 
practically  to  be  a  single  corporation, 
do  not  lose  their  identity ;  that  each 
one  has  its  existence  and  its  standing 
in  the  courts  of  the  country  only  by 
virtue  of  the  legislation  of  the  State 
by  which  it  is  created ;  and  that  the 
union  of  name,  of  officers,  of  business, 
and  of  property  does  not  change  their 
distinctive  character  as  separate  cor- 
5916 


porations.  Ji)id.,136TJ.S.382.  Thus, 
the  corporation  has  an  existence  as  a 
domestic  corporation  in  each  one  of  the 
States,  and  at  the  same  time  it  is  en- 
dowed by  the  Federal  judiciary  with 
the  additional  faculty  of  being  a  for- 
eign corporation  for  the  purpose  of 
suing  a  citizen  or  corporation  in 
either  one  of  the  States  under  whose 
laws  it  exists  as  a  domestic  corpora- 
tion. The  case  was  that  of  a  rail- 
road corporation  extending  its  rail- 
road from  a  place  in  New  Hampshire 
to  a  place  in  Massachusetts.  It  was 
allowed,  on  the  ground  of  diverse  cit- 
izenship, to  maintain  an  action  in  a 
Federal  tribunal  in  the  State  of  Mas- 
sachusetts. Such  a  corporation  may 
thus  fire  across  the  line  from  either 
of  its  domiciles.  Perched  upon  either 
of  its  eyries,  it  may  be  either  and  at 
once  both  a  domestic  and  a  foreign 
corporation.  It  may  sue  a  citizen  of 
Massachusetts  in  a  Federal  tribunal 
in  that  State  on  the  ground  of  its  be- 
ing a  citizen  of  New  Hampshire;  and 
it  may  sue  a  citizen  of  New  Hampshire 
in  a  Federal  tribunal  in  that  State  on 
the  ground  of  its  being  a  citizen  of 
Massachusetts.  Compare  Minot  v. 
Philadelphia  &c.  E.  Co.,  2  Abb.  (U. 
S.)  323. 
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State  wherein  the  corporation  has  its  legal  existence,  there  is 
not  that  requisite  diversity  of  citizenship  between  the  parties 
to  the  controversy,  which  is  necessary  to  give  a  Federal  court 
jurisdiction  of  the  case.'  So,  in  an  action  by  a  corporation 
against  several  other  corporations,  one  of  which  has  its  legal 
existence  in  the  same  State  as  the  plaintiff,  the  Federal  court 
has  not  jurisdiction.''  But  a  Federal  court  will  not  suffer  its 
jurisdiction  to  be  ousted  by  the  joinder  or  non-joinder  of 
merely  formal  parties.  It  will  decide  upon  the  merits  of  the 
case  between  the  substantial  parties  to  the  suit,  whenever  this 
can  be  done  without  prejudice  to  the  rights  of  others.^  A 
plaintiff  bringing  an  action  in  a  State  court  against  a  corpo- 
ration created  under  the  laws  of  a  State  other  than  that  in 
which  the  suit  is  instituted,  cannot  prevent  the  removal  of  the 
cause  to  the  Federal  court  by  joining  as  parties  defendant  cer- 
tain directors  or  officers  of  the  corporation,  citizens  of  the 
same  State  as  the  complainant,  against  whom  no  specific  relief 
is  prayed  in  the  nature  of  a  personal  liability,  nor  any  discov- 
ery sought  in  regard  to  matters  peculiarly  within  their  knowl- 
edge.* "The  test  of  this  is,"  said  Blatchford,  J.,  "  that,  if 
any  one  of  the  directors  or  the  treasurer  were  to  resign  his 
office,  he  would  necessarily  cease,  ipso  facto,  to  be  a  proper 
party  to  the  suit,  and  the  plaintiff  would  be  obliged  to  make 
his  successor  in  office  a  party,  and  so  on  with  every  change. 
The  reason  for  this  would  be  that,  there  being  no  relief 
prayed  against  the  individual  in  his  individual  capacity,  and 
the  injunction  asked  being  to  restrain  him  merely  from  doing 
or  not  doing  what  his  official  relation  to  the'  company  alone 
enables  him  to  do,  or  to  refrain  from  doing,  when  such  official 

1  Coal  Co.  V.  Blatchford,  11  "Wall.  (U.  S.)  421 ;  Carneal  v.  Banks,  10 
(U.  S.)  172;  Dormitzer  v.  Illinois  &c.'  Wheat.  (TJ.  S.)  181. 
Bridge  Co.,  6  Fed.  Eep.  217;  Walsh  *  Hatch  v.  Chicago  &c.  E.  Co.,  6 
V.  Memphis  &c.  E.  Co.,  6  Fed.  Eep.  Blatchf.  (TJ.  S.)  105.  Thus,  the  di- 
797;  Donohoe  v.  Mariposa  L.  &  M.  rectors  and  treasurer  of  a  railroad 
Co.,  5  Sawy.  (U.  S.)  163.  See  also  corporation  are  merely  nominal  par- 
Myers  V.  Dorr,  13  Blatchf.  (U.  S.)  22.  ties  to  a  bill  seeking  to  restrain  the 

'  The  Sewing  Machine  Companies'  corporation  from  extending  its   line 

Case,  18  Wall.  (U.  S.)  553.  and  from  using  any  of  its  moneys  or 

8  Wormley  v.  Wormley,  8  Wheat,  property  for  that  purpose. 
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relation  ceases,  the  relief  asked  and  the  injunction  issued, 
become,  as  to  him,  utterly  futile."  ^ 

§  7454.  Application  of  This  Kule  of  Jurisdiction  to  Joint- 
stock  Companies.  —  It  has  been  held,  in  one  of  the  depart- 
ments of  the  Supreme  Court  of  New  York,  on  a  question  of  the 
right  to  remove  an  action  to  a  court  of  the  United  States,  that  a 
voluntary  association,  unincorporated,  but  composed  of  many 
members,  and  organized  similarly  to  a  corporation,  and  author- 
ized by  the  laws  of  its  State  to  sue  and  be  sued  in  the  name 
of  one  of  its  officers,  stands  upon  the  same  ground  with  a 
corporation  in  respect  to  the  right  to  sue  and  be  sued  in  the 
national  courts."  But  it  is  apparent  that  this  doctrine  can 
only  apply  to  a  joint-stock  company  which  has  one  of  the  fac- 
ulties of  a  corporation,  and  which  is,  quoad  hoc,  a  corporation, 
namely,  to  such  a  company  as  has  been  invested,  by  the  law 
of  the  State  of  its  creation,  with  the  faculty  of  suing  and  of 
being  sued  by  an  artificial  name.  The  court  reason  that, 
in  respect  to  the  power  to  sue  and  defend,  an  association  of 
persons  authorized  to  sue  by  one  name  representing  the  whole 
body,  is  the  same  as  a  corporate  body,  by  whatever  designa- 
tion it  may  be  known.  The  reason  why  the  members  of  a 
legal  corporation  are  treated,  for  the  purposes  of  Federal  ju- 
risdiction,  as  citizens  of  the  State,  applies  aptly  to  every  ag- 
gregation of  persons  invested  by  State  law  with  the  faculty 
of  suing  and  being  sued  by  a  new  name.* 

§  7455.  Federal  Jurisdiction  in  the  Case  of  Corporation 
Owned  by  a  State.  —  The  jurisdiction  of  courts  of  the  United 
States  is  not  affected  by  any  interest  which  a  particular  State 
may  have  in  the  suit,  unless  the  State  is  a  party  on  the  record.* 
The  mere  fact  that  the  State  has  an  interest  in  a  corporation 
I  Ices  not  render  the  State  a  necessary  party  to  the  record  in  a 
suit  by  or  against  the  corporation,  nor  in  any  manner  distin- 

1  Hatch  V.  CMcago  &c.  R.  Co.,  6  '  Ibid. 

Blatchf.  (U.  S.)  105.  *  Osborn  ».  Bank,  9  Wheat.  (U.  S.) 

»  Fargo   V.    McVicker,   55   Barb.     738, 852. 
(N.  Y.)  437. 
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guish  this  from  corporations  in  general.  "When  a  govern- 
ment becomes  a  partner  in  any  trading  company,  it  divests 
itself,  so  far  as  concerns  the  transactions  of  that  company,  of 
its  sovereign  character  and  takes  that  of  a  private  citizen. 
Instead  of  communicating  to  the  company  its  privileges  and 
its  prerogatives,  it  descends  to  a  level  with  those  with  whom 
it  associates  itself,  and  takes  the  character  which  belongs  to 
its  associates,  and  to  the  business  which  is  to  be  transacted."  '■ 

§  7456.  Manner  of  Pleading  Federal  Jurisdiction.  —  As 

the  jurisdiction  of  the  courts  of  the  United  States  is  special  and 
limited,  the  rule  of  procedure  in  those  courts  is  that  the  ju- 
risdiction should  be  made  to  appear  upon  the  face  of  the  decla- 
ration or  complaint,  or  elsewhere  on  the  record,  whether 
the  jurisdiction  depends  upon  diverse  citizenship,^  or  upon  a 
Federal  question  being  involved  in  the  litigation.^  It  being 
also  a  rule  of  Federal  jurisdiction  founded  upon  diverse  citi- 
zenship, that  a  corporation  is  a  citizen  of  the  State  under 
whose  laws  it  is  created,  and  that  all  its  members  are  to  be 
conclusively  presumed  to  be  citizens  of  such  State,^  it  is  nec- 
essary, in  pleading  the  jurisdictional  facts  in  a  declaration  at 
law  or  bill  in  equity,  where  one  of  the  parties  is  a,  corpora- 
tion, either  to  state  that  it  is  a  citizen  of  the  State  under 
whose  laws  it  has  been  created,  or  to  state  the  same  fact  by 
an  equivalent  averment,  as  by  averring  that  it  was  created 
under  the  laws  of  such   State.     For  instance,  an  allegation 

1  Marshall,  0.  J.,  in  Bank  v.  150  U.  S.  138 ;  Southern  Pac.  Oo.  v. 
Planters'  Bank,  9  "Wheat.  (17.  S.)  904,      Denton,  146  TJ.  S.  202. 

907.    See  also  Louisville  &c.  E.  Oo.  '  Louisville  &c.  E.  Oo.  v.  Letson, 

V.  Letson,  2  How.  (TJ.  S.)  497,  551.  2  How.  (U.  S.)  497;  Marshall  v.  Bal- 

2  Mexican  Cent.  E.  Oo.  v.  Pink-  timore  &e.  E.  Co.,  16  How.  (U.  S.) 
ney,  149  U.S.  194;  "Wolfe  v.  Hartford  '314,  328;  Covington  Drawbridge  Co. 
&c.  Ins.  Co.,  148  U.  S.  389 ;  Menard  ^.  Shepherd,  20  How.  (U.  S.)  227,  233 ; 
V.  Goggan,  121  TJ.  S.  253 ;  Continental  Ohio  &c.  E.  Co.  v.  "Wheeler,  1  Black 
Ins.  Co.  V.  Ehoades,  119  U.  S.  237;  (XJ.  g.),  286,  296;  MuUer  v.  Dows,  94 
Brown  v.  Keene,  8  Pet.  (U.  S.)  112,  xJ.  S.  444;  Steamship  Oo.  v.  Tugman, 
115 ;  Brock  v.  Northwestern  Fuel  Co.,  106  TJ.  S.  118,  121 ;  Memphis  &c.  E. 
130  TJ.  S.  341;  Provident  Sav.  Soc.  v.  Co.  v.  Alabama,  107  TJ.  S.  581,  585; 
Ford,  114  V.  S.  635,  651.  ghaw  v.  Quincy  Min.  Co.,  145  U.  S. 

*  Metcalf  V.  "Watertown,  128  TJ.  S.      444,  451. 


586 ;  Colorado  Cent.  Min.  Oo.  v.  Turck, 
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that  a  corporation  is  "doing  business  in  the  State  of  Iowa," 
does  not  necessarily  import  that  it  was  created  by  the  laws  of 
that  State,  and  is  not  a  sufficient  allegation  to  show  Federal 
jurisdiction  founded  upon  diverse  citizenship,  within  the 
meaning  of  this  rule.*  And  so,  under  the  Federal  Removal 
Act  of  March  2,  1867,''  giving  a  right  of  removal  from  the 
State  to  the  Federal  courts,  on  the  ground  of  prejudice  and 
local  influence,  in  suits  in  any  State  court  "  in  which  there  is 
a  controversy  between  a  citizen  of  the  State  in  which  the  suit 
is  brought,  and  a  citizen  of  another  State,"  it  is  necessary 
that  this  diverse  State  citizenship  should  be  shown,  either  on 
the  face  of  the  declaration,  or  in  the  petition  or  affidavit  for 
removal.' 

§  7457.  Further  of  This  Subject.  —  Under  the  rule  estab- 
lished in  Bank  v.  Deveaux,*  it  was  necessary,  in  actions  by  or 
against  a  corporation  aggregate,  prosecuted  in  the  Federal 
courts,  that  it  should  appear  from  the  pleadings  that  all  the 
members  of  that  corporation  were  citizens  of  some  State  of 
the  United  States  other  than  that  State  of  which  the  opposing 
party  or  parties  were  citizens.®  But  with  the  overthrow  of 
this  case  as  authority,  allegations  to  this  effect  were  no  longer 

1  Brock  V.  Northwestern  Fuel  Oo.,  of  the  Federal  constitution  (Const. 

130  U.  S.  341.  U.  S.,  art.  8,  §  2),  by  which  the  Fed- 

'  14  TJ.  S.  Stat.  558.  eral  jurisdiction  extends  to  "  contro- 

'  A    declaration,    in     an    action  versies  between  a  State  and  citizens 

brought  in  Mississippi  by  a  citizen  of  of  another  State."    Pennsylvania  v. 

Illinois,  did  not  show  this  fact,  which  Quicksilver  Min.  Co.,  10  Wall.  (U.  S.J 

merely  averred  that  the  defendant  was  553.     The  reasoning    was   that,  for 

a  corporation  created  by  an  act  of  the  aught  that  appeared,  the  corporation 

legislature  of  the  State  of  New  York,  may  have  been  created  by  the  laws 

located   and  doing  business  in   the  of   Pennsylvania,  and   the  Supreme 

State  of  Mississippi.    Insurance  Oo.  Court  of  the  United  States  has  no 

V.  Francis,  11  "Wall.  (IT.  S.)  210.     So,  original  jurisdiction  of  a  suit  brought 

in  an  action  by  a  State,  against  a  by  a  State  against  its  own  citizens, 

corporation,  brought  in  the  Supreme  *  5  Cranch  (TJ.  S.),61 ;  ante,  §  7447. 

Court  of  the  United   States,  an  aver-  '  Sullivan    v.    Fulton    Steamboat 

ment  that  the  defendant  is  a  "  body  Co.,  6  Wheat.  (U.  S.)  450;  Breithaupt 

politic  under  the  law  of   and   doing  y.  Bank,  1  Pet.  (U.  S.)  238;  Bank  v. 

business  in"  another  State,  does  not  Willis,  3  Sumn.  (U.  S.)  472. 
exhibit  jurisdiction,  under  that  clause 
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necessary.  "  The  persons  who  act  under  these  faculties  and 
use  this  corporate  name,"  said  Mr.  Justice  Grier,  "  may  be 
justly  presumed  to  be  resident  in  the  State  which  is  the  neces- 
sary habitat  of  the  corporation,  and  where  alone  they  can  be 
made  subject  to  suit;  and  should  be  estopped  in  equity  from 
averring  a  different  domicil,  as  against  those  who  are  com- 
pelled to  seek  them  there,  and  can  find  them  there  and  no- 
where else."^ 

§  7458.  Manner  of  ATerringr  Citizenship.  —  It  must  not  be 
inferred  from  the  foregoing  that,  in  an  action  by  or  against  a 
corporation,  it  is  sufficient,  in  order  to  give  jurisdiction,  to 
aver  that  the  corporation  is  "  a  citizen"  of  the  State  where 
the  suit  is  brought.  Such  an  averment  does  not  show  that 
this  body  is  a  corporation,  or  by  the  law  of  what  State  it  was 
created.  "  This  court  does  not  hold,"  said  Mr.  Justice  Curtis, 
"  that  either  a  voluntary  association  of  persons,  or  an  associa- 
tion into  a  body  politic,  created  by  law,  is  a  citizen  of  a  State, 
within  the  meaning  of  the  constitution."  *  Corporations  are 
regarded  as  citizens  for  the  purpose  of  suing  and  being  sued; 
and  it  is  sufficient  to  aver  the  place  of  creation  and  business 
of  the  corporation.'  However,  an  averment  of  incorporation 
in  one  State'  and  residence  in  another  does  not  show  the  cor- 
poration, for  the  purposes  of  suit,  to  be  a  citizen  of  the  latter 
State.  Such  an  averment  shows  that,  for  the  purpose  men- 
tioned, the  corporation  is  a  citizen  of  the  State  first  named.* 

*  Marshall ».  Baltimore  &o.  R.  Co.,  (U.  S.)  270;  Cowlea  v.  Mercer  Co.,  7 

16  How.  (U.  S.)  314,  328.    See  also  Wall.  (U.  S.)  118, 121;  Express  Co.  ■». 

Dodge  «.  Woolsey,   18  How.  (U.  S.)  Korentze,  8  Wall.  (U.S.)  342,  351; 

831;    Covington    Drawbridge  Co.  v.  Insurance    Co.   ■;;.   Morse,    20    Wall. 

Shepherd,  20  How.  (U.  S.)  227;  «.  c.  (U.  S.)  445,  453. 
21  How.  (U.  S.)  112;  Ohio  &c.  E.  Co.  a  Lafayette  Ins.  Co.  v.  French,  18 

».Wheeler,l Black  (U.S.), 286;  Paul  How.  (U.  S.)  404,  405;  Paul  v.  Vir- 

V.  Virginia,  8  Wall.  (U.  S.)  168,  178;  gjnia,  8  Wall.  (U.  S.)  168;  Warren 

Hatch    V.    Chicago    &c.    R.    Co.,    6  Man.  Co.  v.  Etna  Ins.  Co.,  2  Paine 

Blatchf.    (U.   S.)  105;    Coal   Co.  v.  (U.  S.),  501. 

Blatchford,  11  Wall.  (U.  S.)  172 ;  The  '  See  Marshall  v.  Baltimore  &c.  R. 

Sewing  Machine  Companies'  Case,  18  Co.,  and  other  cases  cited  to  the  pre- 

Wall.  (U.  S.)  553,  574;   Railroad  Co.  ceding  section. 
V.  Harris,  12  Wall.  (U..  S.)  65,  82;  *  Insurance    Co.    v.   Francis,    11 

Railway  Co.  v.  Whitton,    13   Wall.  Wall.  (U.  S.)  210. 
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Aeticlb  III.     Removal  of  Such  Actions  feom  the  State 
TO  THE  Federal  Courts. 

Section  Section 

7462.  Eight  of  foreign  corporations  to     7471.  Conclusiveness    of   the    afSda- 

remove  on  the  ground  of  di-  vit. 

verse  citizenship.  7472.  Eight  of  removal  in  cases  of  a 

7463.  Submission  to  local  jurisdiction  corporation    created   by  the 

does  not  preclude  this  right  concurrent  legislation  of  two 

of  removal.  or  more  States. 

7464.  Further  of  this  doctrine.  7473.  Alien  corporations  entitled  to 

7465.  This  right  of  removal  extends  remove. 

to  "  tramp  corporations."  7474.  Controversy  must  be  wholly  be- 

7466.  Invalidity  of  stipulation  not  to  tween  different  parties. 

remove.  7475.  Eemoval  of  actions  against  cor- 

7467.  Further  of  this  subject.  porations  organized  under  a 

7468.  Eight  of  removal  on  the  ground  law  of  the  United  States. 

of  prejudice  or  localinfluenoe.     7476.  Further  of  this  subject. 

7469.  Authority  of  the  officer  to  make     7477.  Suits  arising  under  the  laws  of 

the  affidavit.  the  United  States. 

7470.  Substance  of  the  affidavit.  7478.  Eemoval  by  alien  corporations. 

§  7462.  Kigrtat  of  Foreign  Corporations  to  Kemove  on  the 
Ground  of  I>ivei;se  Citizenship.  —  Since  the  Supreme  Court  of 
the  United  States  took  the  departure  of  holding  that  a  corpora- 
tion aggregate  is  a  "  citizen"  of  the  State  under  whose  laws  it  is 
created,  for  the  purposes  of  Federal  jurisdiction  founded  upon 
diverse  citizenship/  it  has  been  held,  by  analogy,  that  corpora- 
tions are  "citizens"  within  the  meaning  of  acts  of  Congress 
providing  for  the  removal  of  suits  from  the  State  to  the  Federal 
courts;^  and  such  is  now  the  settled  law.  Thus,  under  the 
statute  of  the  United  States  giving  a  right  of  removal  on  the 
ground  of  prejudice  or  local  influence^  which  provided  that, 
when  an  action  is  brought  in  any  State  court  "  in  which  there 
is  a  controversy  between  a  citizen  of  the  State  in  which  the 

suitisbrought,  and  a  afeeno/anoi?!-er /Stofo,"  etc.," such 

citizen  of  another  State,  whether  he  be  plaintiff  or  defendant, 
if  he  will  make  and  file,  in  such  State  court,  an  affidavit  stat- 
ing," etc.,  may  have  the  cause  removed  to  the  Circuit  Court 

»  Ante,  §  7448.  Co.    v.    Maquillan,   8    Dill.    (U.  S.) 

•  Herryford  v.  Mina.  Ins.  Co.,  42  379. 
Mo.  148;  Stanley  i;.  Chicago  &c.  E.  '  Act  Cong.  March  2, 1867 ;  14  U.  8. 

Co.,  62  Mo.  508;  Farmers'  Loan  &c.  Stat.  558;  Eev.  Stat.  U.  S.,  §  639. 
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of  the  United  States  for  final  hearing,  —  it  has  been  held  that 
a  corporation,  resident  of  another  State,  may  make  such  an 
affidavit  and  effect  a  removal  of  the  cause  to  the  Federal  court.' 
When,  therefore,  a  corporation  makes  an  application  for  the 
removal  of  a  cause  in  which  it  is  impleaded  as  defendant, 
from  a  State  court  to  a  Circuit  Court  of  the  United  States,  in 
the  manner  prescribed  by  the  act  of  Congress,  it  is  error  in 
the  State  court  to  proceed  further  in  the  matter,  and  any  subse- 
quent  step  is  coram  non  judice.^ 

§  7463.  Submission  to  Jjocal  Jurisdiction  does  not  Pre- 
clude Klgrht  of  Removal. —  Although  a  foreign  corporation 
may  have  submitted  to  the  jurisdiction  of  the  domestic  State, 
by  complying  with  the  conditions  upon  which  alone  it  is  per- 
mitted to  do  business  therein,  yet  such  a  corporation,  in  every 
case,  remains  a  "  citizen"  of  the  State  of  its  creation,  within 
the  rule  of  Federal  jurisdiction  already  referred  to;*  and  con- 
sequently it  retains,  in  all  such  cases,  its  right  to  remove  to 
the  Circuit  Court  of  the  United  States  any  action  brought 
against  it  in  a  State  court,  which  otherwise  comes  within  the 
terms  of  the  act  of  Congress  authorizing  such  a  removal  by  a 
non-resident  citizen.*     For  instance,  a  State  statute  requiring 

'  Mix  V.  Andes  Ins.  Co.,  74  N.  Y.  Mississippi  &c.  Broom  Co.,  3   Dill. 

53;  s.  c.  30  Am.  Eep.  260.    In  Oooke  (U.  S.)  465. 

V.  Slate  Nat.  Bank,  52  N.  Y.  96;  s.  c.  »  Herryford  v.  Mtna,  Ins.  Co.,  42 

11  Am.  Rep.  667,  —  the  contrary  was  Mo.  148. 
Jield,  on  tlie  ground  that  a  corpora-  •  Ante,  §  7448. 

tion  could  not  make  the  affidavit  re-  •  Herryford  v.  -S!tna  Ins.  Co.,  42 

quired  by  the  statute;  but  this  holding  Mo.  148;  Morton  v.  Mutual  Fire  Ins. 

was  expressly  overruled  in  the  case  Co.,  105  Mass.  141 ;  a.  c.  7  Am.  Eep. 

just  cited.     To  the   contrary  of  the  505;  Myers  v.  Murray,  43  Fed.  Eep. 

text,  see  Mahone  v.  Manchester  &c.  695 ;  s.  c.  11  L.  E.  A.  216 ;  32  Am.  & 

R.  Co.,  Ill  Mass.  72;    g.  c.  15  Am.  Eng.  Corp.  Oas.  25 ;  Henning  ti.  West- 

Eep.  9;  Quigley  v.  Central  Pac.  E.  ern  Union  Tel.  Co.,  43  Fed.  Eep.  97; 

Co.,  11  Nev.  350;    «.  c.  21  Am.  Eep.  Baughman  v.  National  Water  Works 

757.    The    above   text    is  supported  Co.,  46  Fed.   Rjp.  4;  Taylor  Co.  v. 

throughout    by  Federal   cases    here-  Baltimore  &c.  E.  Co.,  35  Fed.  Eep. 

after  cited   in  this   chapter.     What  161,  170;  Fisk  «.  Chicago  &c.  E.  Co., 

controversy  deemed  a  "suit"  within  2  Abb.  Pr.  (n.  s.)  (N.  ■^.)458;  s.  c.  53 

the  removal  acts:  proceeding  for  con-  Barb.  (N.  Y.)  472;   Western   Union 

demnalion    of  land  is:   Patterson   v.  Tel.   Co.  v.  Dickinson,  40  Ind.  444; 
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foreign  insurance  companies  doing  business  within  the  State  to 
appoint  resident  agents  upon  whom  all  lawful  process  against 
them  may  be  served,  with  like  effect  as  if  they  were  domestic 
companies,  does  not  so  operate  that  a  foreign  insurance  com- 
pany, by  appointing  such  an  agent  and  accepting  service  of 
process  as  provided  by  the  statute,  precludes  itself  from  re- 
moving the  cause  to  the  Circuit  Court  of  the  United  States  in 
a  proper  case.^ 

§  7464.  Further  of  This  Doctrine.  —  Unquestionably,  the 
settled  doctrine  is  that  where  the  domestic  State  endeavors, 
by  its  legislation,  to  make  all  foreign  corporations  domestic 
corporations,  for  the  purposes  of  State  jurisdiction,  this  does 
not  operate  to  make  them  such  for  the  purposes  of  Federal 
jurisdiction,  and  that  such  a  statute  is  void  in  so  far  as  it 
attempts  to  restrain  the  right  of  the  domesticated  corporation 


».  c.  13  Am.  Eep.  295 ;  Amsden  v.  Nor- 
wich. Union  Fire  Ins.  Soc,  44  Fed. 
Eep.  515  (disapproving  Scott  v.  Texas 
Land  &c.  Co.,  41  Fed.  Eep.  225). 

*  Morton  v.  Mutual  Fire  Ins.  Co., 
105  Mass.  141 ;  ».  c.  7  Am.  Eep.  505. 
So  held  in  I^^norr  v.  Home  Ins.  Co., 
25  Wis.  143;  8.  c.  3  Am.  Eep.  26;  de- 
nying Stevens  v.  Phoenix  Ins.  Co.,  24 
How.  Pr.  (N.  y.)  517,  and  New  York 
Piano  Co.  v.  New  Haven  Steamboat 
Co.,  2  Abb.  Pr.  (n.  s.)  (N.  Y.)  358,  and 
approving  Dennistoun  i'.  New  York 
&c.  E.  Co..  1  Hilt.  (N.  Y.)  62,  and 
Fisk  V.  Chicago  &c.  E.  Co.,  3  Abb.  Pr. 
(n.  s.)  (N.  Y.)  454;  «.  c.  53  Barb. 
(N.  Y. )  472.  The  doctrine  of  the  text 
is  also  supported  by  Hobbs  v.  Man- 
hattan Ins.  Co.,  56  Me.  417 ;  g.  c.  96 
Am.  Dec.  472.  To  the  same  effect  are 
Holden  v,  Putnam  Fire  Ins.  Co.,  46 
N.  y.  1;  «.  c.  7  Am.  Dec.  287;  Herry- 
ford  V.  Mtaa.  Ins.  Co.,  42  Mo.  148;  and 
Amsden  v.  Norwich  Union  Fire  Ins. 
Soc,  44  Fed.  Eep.  515.  On  the  con- 
trary, it  has  been  held  in  Michigan 
that  a  foreign  insurance  company, 
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by  doing  business  in  Michigan  under 
the  statutes  of  that  State,  and  accept- 
ing service  of  process  in  conformity 
with  the  same,  waives  its  right  of  trans- 
fer to  the  Federal  court.  People  «. 
Circuit  Court,  21  Mich.  577;  «.  c.  4 
Am.  Eep.  504.  But  this  view  has 
been  disafl5rmed  by  the  Supreme 
Court  of  the  United  States,  whose 
authority  on  the  question  is  final  and 
decisive.  Post,  i  7466.  It  was  held 
by  the  Court  of  Appeals  of  Virginia, 
that  a  corporation  of  another  State, 
leasing  and  operating  a  railway  in 
Virginia,  is  subject  to  be  sued  in  Vir- 
ginia as  a  domestic  corporation,  and 
is  not  entitled  to  remove  the  action 
from  the  State  to  the  Federal  court. 
Baltimore  &c.  E.  Co.  v.  Wightman, 
29  Gratt.  (Va.)  431 ;  s.  c.  26  Am.  Eep. 
384;  denying  Baltimore  &c.  E.  Co.  v. 
Gary,  28  Ohio  St.  208,  218.  But  the 
contrary  was  held  by  the  Supreme 
Court  of  the  United  States,  and  this, 
of  course,  disposes  of  the  question. 
Eailroad  Co.  v.  ^oontz,  104  U.  S.  5. 
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to  remove  to  a  Federal  tribunal  an  action  brought  against  it 
in  a  State  tribunal.^  When,  therefore,  an  action  is  commenced 
against  a  foreign  insurance  company  by  the  service  of  sum- 
mons upon  the  person  appointed  by  such  company  to  receive 
service  of  process  within  the  State,  in  pursuance  of  a  statute 
of  the  State,  as  its  agent  and  attorney  therein,  upon  whom  all 
process  against  the  non-resident  company  may  be  served,  and 
who  is  also  its  managing  agent  within  the  State,  such  agent 
and  attorney  can,  upon  entering  appearance  for  the  defendant, 
file  a  petition  for  the  removal  of  the  cause,  under  section  639 
-of  the  Revised  Statutes  of  the  United  States,  signing  the  same 
by  him  as  such  attorney  and  verifying  it  by  his  afiidavit,  in 
which  he  states  that  he  is  the  defendant's  general  managing 
agent;  and  this  will  be  the  act  of  the  defendant  and  will  have 
the  effect  of  removing  the  cause  and  ousting  the  State  court 
■of  further  jurisdiction.^ 

§  7465.  This  KlgrKt  of  Bemoval  Extends  to  "  Tramp  Cor- 
porations."—  By  analogy  to  the  doctrine  elsewhere  referred 


1  Eece  V.  Newport  News  &c.  Co., 
32  W.  Va.  164;  ».  c.  5  Ins.  L.  J.  515; 
3  L.  E.  A.  572;  5  Bail.  &  Corp.  L.  J. 
515;  9  S.  E.  Eep.  212;  post,  §  7466. 

»  Shaft  V.  Phoenix  Mut.  Ins.  Co., 
«7  N.  Y.  544;  s.  c.  23  Am.  Eep.  138. 
See,  further,  Insurance  Company  v, 
Dunn,  19  Wall.  (U.  S.)  214;  Farmers' 
Loan  &c.  Co.  v.  Maquillan,  3  Dill. 
(U.  S.)  379;  Minnett  v.  Milwaukee 
&c.  E.  Co.,  3  Dill.  (U.  S.)  460.  In 
Cooke  V.  State  Nat.  Bank,  52  N.  Y, 
96 ;  «.  c.  11  Am.  Eep.  667,  —  the  action 
was  brought  by  a  citizen  of  New  York, 
in  a  State  court  in  New  York,  against 
a,  national  bank  located  in  Boston, 
It  was  held:  1.  That  the  court  was 
not  ousted  of  jurisdiction  by  section 
57  of  the  National  Currency  Act  (13 
U.  S,  Stat,  at  Large,  99),  that  statute 
being  permissive,  and  not  mandatory 
s,8  to  the  courts  in  which  a  nationali 
bank  may  be  sued.  2.  That  the  de- 
fendant was  a  citizen  of  Massachu- 


setts, within  the  meaning  of  the 
acts  relating  to  the  removal  of  causes 
to  the  Federal  courts.  3.  That  the 
joinder  in  the  action,  as  defendants, 
of  the  drawers  of  the  check,  would 
not  deprive  the  bank  of  the  right 
alone  to  apply  for  the  removal  of  the 
cause  to  the  Federal  court,  the  causes 
of  action  being  distinct  and  only 
properly  joined  by  virtue  of  a  State 
statute.  A  fourth  proposition  was 
ruled  by  a  divided  court,  which  was, 
that  the  cause  could  not  be  removed 
by  the  bank  into  the  Federal  court 
under  the  Act  of  Congress  of  March 
2, 1867,  on  the  ground  of  local  preju- 
dice, by  reason  that,  being  a  corpo- 
ration, it  had  not  the  power  to  make 
the  affidavit  prescribed  by  the  stat- 
ute. But  the  case  has  been  overruled 
on  this  last  point,  as  already  stated, 
by  Mix  V.  Andes  Ins.  Co.,  74  N.  Y. 
53;  «.  c.  30  Am.  Eep.  260. 
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to,  that  a  corporation  is  conclusively  presumed,  for  the  purposes 
of  Federal  jurisdiction,  to  be  a  "citizen"  of  the  State  under 
whose  laws  it  is  created,  no  matter  whether  it  has  an  actual 
domicile  in  that  State  or  not,  and  no  matter  where  its  actual 
business  domicile  may  be,  and  no  matter  what  the  citizenship 
of  its  members  may  be,^  — it  is  the  doctrine  that,  within  the 
meaning  of  the  removal  acts,  a  corporation  is  a  citizen  and 
resident  of  the  State  under  whose  laws  it  is  created,  although 
it  may  be  organized  for  the  purpose  of  doing  business  chiefly 
in  other  States.''  Under  this  theory,  a  corporation  aggregate, 
composed,  we  will  say,  entirely  of  citizens  of  New  York,  cre- 
ated for  the  purpose  of  carrying  on  business  in  the  State  of 
New  York,  and  nowhere  else,  under  a  charter  procured  by  the 
aid  of  an  attorney  in  West  Virginia,  under  the  laws  of  that 
State,'  becomes  a  citizen  of  the  State  of  New  York;  so  that 
whenever  an  action  is  brought  against  it  by  another  citizen  of 
that  State,  for  an  amount  within  the  jurisdiction  of  the  Circuit 
Court  of  the  United  States,  it  is  entitled  to  remove  the  action 
into  that  court,  thus  defrauding  the  State  court  of  its  rightful 
jurisdiction  over  its  own  citizens. 

§  7466.  Invalidity  of  Stipulations  not  to  Kemove.  —  It  is- 

a  general  principle  of  law  that  an  agreement  in  advance  in 
which  an  attempt  is  made  to  oust  the  ordinary  jurisdiction  of 
the  courts,  is  illegal  and  void.*  Misapplying  this  principle^ 
the  courts  of  the  United  States  hold  that  a  statute  of  a  State^ 
imposing  upon  a  foreign  insurance  company,  as  a  condition 
upon  which  the  State  grants  to  it  the  right  to  do  business- 
within  its  limits,  that  it  will  file  an  agreement  that  it  will  not 

'  Ante,  §  7448,  et  seq.;  Louisville  Works  Co.,  46  Fed.  Eep.  4;   Myers 

&c.  E.  Co.  V.  Letson,  2  How.  (U.  S.)  v.  Murray,  43  Fed.  Eep.  695. 
497 ;  Eailroad  Company  v.  Harris,  12  °  The  writer  is  here  referring  to. 

Wall.  (U.  S.)  65 ;  Eailway  Company  actual,  and  not  to  imaginary,  cases. 
V.  Whitton,   13  Wall.   (U.   S.)   270;  *  Nute  «.  Hamilton  &c.  Ins.  Co.,  ft 

MuUer  v.  Dows,  94  U.  S.  444 ;  Myers  Gray  (Mass.),  174;  Cobb  v.  New  Eng- 

V    Murray,  43  Fed.  Eep.  695;  Will-  land  Mut.  Ins.  Co.,  6  Gray  (Mass.), 

iams  V.  Missouri  &c.  E.  Co.,  3  Dill.  192;  Hobbs  v.  Manhattan  Ins.  Co.,  5t> 

(TT   S  )  267  '^^'  ^1'^'  ^^1'  Stephenson  v.  Piscata- 

>Baughman   v.   National    Water  qua  Ins  Co    54  Me  55,  70;  Scott  .. 

^  Avery,  5  H.  L.  Cas.  811. 
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remove  suits  from  the  courts  of  the  State  into  the  courts  of  the 
United  States,  is  void.'    The  doctrine,  as  generally  formulated, 
is  that  a  State  is  powerless  to  confer  upon  an  artificial  being, 
of  its  own  creation,  the  faculty,  of  exercising  any  power  in  a 
foreign  State;  and,  conversely,  that  a  State  may  impose  upon 
a  foreign  corporation  any  terms,  conditions,  and  restrictions 
which  it  may  see  fit,  upon  which,  alone,  it  will  be  permitted 
to  enter  the  domestic  jurisdiction  for  the  purpose  of  engaging 
in  business  there;"  but  that  a  qualification  of  this  principle  is 
that  such  terms,  conditions,  and  restrictions  shall  not  be  repug- 
nant to  the  constitution  and  laws  of  the  United  States.     For 
this  reason  an  agreement  exacted  of  a  corporation,  as  a  condi- 
tion precedent  to  its  right  to  engage  in  business  in  the  State, 
that  it  will  not  remove  any  suit  for  trial  into  the  Federal  courts, 
is  illegal,  and  a  statutory  provision  imposing  such  an  agree- 
ment is  unconstitutional,  as  being  an  attempt  to  oust  the  Fed- 
eral courts  of  their  lawful  jurisdiction.'     But,  on  the  other 
hand,  the  correlative  propositions  that  the  laws  of  one  State 
creating  and  empowering  a  corporation  can  have  no  force,  e,x 
propria  vigore,  in  another  State,  and  consequently  that  another 
State  may  refuse  all  recognition  to  such  a  corporation,  and 
exclude  it  from  its  limits,  except  where  it  is  engaged  in  inter- 
state commerce,  or  is  an  agency  of  the  United  States,  carry 
with  them  the  conclusion  that  when  a  foreign  corporation 
enters  the  domestic  State  under  its  license,  it  is  there  by  suf- 
ferance, and  that  the  State  may  at  any  time  revoke  the  permis- 
sion and  expel  it  from  its  limits.     Therefore,  the  contradictory 

'  Insurance  Company  v.  Morse,  20  judicatories :  Texas  Land  &c.  Oo.  v. 

Wall.  (TJ.  S.)  445;  reversing  s.  c.  30  Worsliam,  76  Tex.  556;  s.  c.  13  S.  "W. 

Wis.  496;  11  Am.  Eep.  580,  and  over-  Eep.  384;  Eece  v.  Newport  News  &c. 

ruling  New  York  Life  Ins.  Co.  v.  Best,  Co.,  32  W.  Va.  164 ;  «.  c.  9  S.  E.  Eep. 

23  Ohio  St.  105;  Southern  Pac.  E.  Oo.  212 ;  3  L.  E.  A.  572 ;  5  Eail.  &  Corp. 

V.  Denton,  146  U.  S.  202;  Barron  v.  L.  J.  515. 

Burnside,  121  U.  S.  186.    Compare  "  Bank  of  Augusta  v.  Earle,  13  Pet. 

Doylei).  Continentallns.  Co.,94U.  S.  (U.   S.)   519;  Lafayette  Ins.   Co.  v. 

535.    This  holding  was,  of  course,  fol-  French,  18  How.  (U.  S.)  484;  Ducat 

lowed  in  the  inferior  Federal  courts,  v.  Chicago,  10  Wall.  (U.  S.)  410;  Paul 

Barling   v.  Bank  of   British   North  v.  Virginia,  8  Wall.  (U.  S.)  168. 
America,  50  Fed.  Eep.  260.    And  it  *  Insurance  Company  v.  Morse,  20 

was,  oi  course,  followed  by  the  State  Wall.  (U.  S.)  445. 
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conclusion  has  been  arrived  at,  that,  although  such  an  agree- 
ment, as  above  referred  to,  is  void,  yet  the  State  may,  when  the 
corporation  refuses  to  be  bound  by  it,  recall  the  license  granted 
to  it,  and  expel  it  from  its  limits,  and  the  judicial  power  of  the 
United  States  does  not  extend  to  preventing  it  from  so  doing.' 

§  7467.  Further  of  This  Suhject.  —  The  misapplication  of 
the  principle  will  appear  when  it  is  considered  that  it  has 
always  been  held  by  the  Supreme  Court  of  the  United  States 
that  it  is  competent  for  the  States  to  exclude  from  their  limits 
foreign  corporations  entirely,  and,  a  fortiori,  to  impose  any  con- 
ditions which  they  may  see  fit  as  the  terms  on  which  they 
shall  be  admitted  to  enter  for  the  purpose  of  doing  business 
therein.  The  former  proposition  necessarily  includes  the  lat- 
ter.  The  absolute  power  of  exclusion  which  is  conceded  to 
the  States,  except  in  so  far  as  it  interferes  with  interstate 
commerce,  or  with  the  agencies  of  the  Federal  government,* 
necessarily  includes  the  right  to  impose  any  conditions  of 
admission  which  the  State  may  see  fit,  no  matter  how  absurd, 
oppressive,  or  impossible  of  performance.  No  condition  can 
be  excepted  out  of  the  category  which  the  State  may  impose, 
without  denying  its  right  to  exclude  the  foreign  corporation 
from  its  limits.  When,  therefore,  the  Supreme  Court  of  the 
United  States  holds  in  one  breath  that  a  State  may  exclude 
altogether  from  its  limits  a  foreign  corporation,  such  as  an 
insurance  company,  which  is  not  engaged  in  interstate  com- 
merce,'  and  in  the  next  breath  that  it  cannot  impose  the  con- 
dition of  admission  that  the  corporation  shall  agree  to  litigate 
controversies  only  in  the  courts  of  the  State,  and  not  to 
remove  them  to  the  courts  of  the  United  States,  it  is  guilty  of 
a  reductio  ad  absurdum,  and  one  which  illustrates,  in  a  pitiable 
degree,  the  extent  to  which  judges  are  greedy  of  jurisdiction, 
and  the  general  incapacity  of  judges  to  reason  calmly  and 
sensibly  on  the  question  of  their  own  jurisdiction.     The  rea- 

>  Doyle  V.  Continental  Ins.  Co.,  94  »  Post,  ^  7880;  Paul  v.  Virginia,  8 

U.  S.  535.  Wall.  (U.  S.)  168,  177. 

*  Post,  §  7875,  et  seq. 
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sorting  of  one  Federal  Judge  is  to  the  effect  that  this  doctrine 
is  applicable  even  in  the  case  of  a  corporation  created  under 
the  laws  of  a  foreign  country.^  Unquestionably,  it  is  a  so  and 
doctrine  that  it  is  not  competent  for  the  States  in  any  way  to 
limit  or  restrain  the  jurisdiction  of  the  national  courts.^  But 
legislation  of  this  kind  does  not  restrain  the  jurisdiction  of 
the  courts  of  the  United  States,  but  merely  restrains  the 
sphere  of  action  of  foreign  corporations.  It  does  not  restrain 
the  jurisdiction  of  the  courts  of  the  United  States;  since  the 
States,  by  their  grant  admitting  the  corporation  within  their 
limits,  themselves  create,  and  at  their  mere  pleasure,  the  con- 
ditions of  jurisdiction  if  any  exist;  and  if  the  States  may,  at 
their  mere  pleasure,  make  or  refuse  the  grant  which  of  itself 
creates  the  conditions  of  jurisdiction,  they  may  make  it  on 
the  condition  that  the  jurisdiction  shall  not  exist.^  Point  is 
given  to  this  argument  by  the  statement  of  one  of  the  appli- 
cations of  the  jurisdictional  doctrine  thus  laid  down  by  the 
Supreme  Court  of  the  United  States.     A  statute  of  Wisconsin 


*  Barling  v.  Bank  of  British  North 
America,  50  Fed.  Kep.  260. 

*  Orange  Nat.  Bank  v.  Traver,  7 
Ped.  Eep.  146;  Phelps  v.  O'Brien 
County,  2  Dill.  (U.  S.)  518;  Eailway 
Company  v.  Whitton,  13  Wall.  (U.  S.) 
270 ;  Barling  v.  Bank  of  British  North 
America,  50  Fed.  Eep.  260 ;  Suydam 
•».  Broadnax,  14  Pet.  (TJ.  S.)  67; 
Union  Bank  v.  Jolly,  18  How.  (U.  S.) 
606;  Hyde  v.  Stone,  20  How.  (U.  S.) 
170;  Payne' ».  Hook,  7  Wall.  (U.  S.) 
425. 

'  There  is  an  analogous  absurdity 
in  the  decision  of  the  Supreme  Court 
of  the  United  States  in  Eailway  Com- 
pany V.  Whitton,  13  Wall.  (U.  S.) 
270,  286.  The  Legislature  of  Wis- 
consin gave  a  right  of  action  for  dam- 
ages resulting  in  death,  such  as  did  not 
exist  at  common  law,  but  gave  it  with 
the  proviso  that  "  such  action  shall  be 
brought  for  a  death  caused  in  this 
State,  and  in  some  court  established  by 
the  constitution  and  laws  of  the  same." 


The  administrator  of  one  who  had 
been  killed  through  the  alleged  negli- 
gence of  a  railway  company  brought 
an  action  under  this  statute,  in  Wis- 
consin, in  one  of  the  State  courts,  and 
afterwards  removed  it  to  the  Circuit 
Court  of  the  United  States,  under  the 
act  empowering  such  removals,  on 
the  ground  of  prejudice  or  local  influ- 
ence: Act  Cong.  March  2,  1867;  14 
U.  S.  Stats,  at  Large,  558.  The  ac- 
tion having  proceeded  to  judgment 
in  favor  of  the  plaintiff  in  the  Circuit 
Court  of  the  United  States,  it  was 
held  that  the  court  had  jurisdiction, 
and  that,  although  the  statute  which 
created  the  right  of  action  contained 
the  limitation  that  the  action  could 
take  place  only  in  the  State  courts, 
yet  this  was  void  in  sg  far  as  it  re- 
stricted the  jurisdiction  of  the  courts 
of  the  United  States.  Thus,  the 
court  annexed  an  extension  to  the 
statute,  by  a  plain  piece  of  judicial 
legislation. 
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required  foreign  insurance  companies,  as  a  condition  prece- 
dent to  receiving  a  license  to  do  business  in  the  State,  to  agree 
not  to- remove  into  the  courts  of  the  United  States  any  actions 
brought  against  them  in  the  State  courts,  and  enacted  that, 
on  a  violation  of  such  agreement  by  the  insurance  company, 
it  should  "  be  the  imperative  duty  of  the  Secretary  of  State  to 
revoke  its  license."  It  was  held  by  the  Supreme  Court  of 
Wisconsin  (1)  that  the  statute  was  constitutional,  and  (2) 
that  the  Secretary  of  State  might  be  compelled  by  mandamus 
to  revoke  the  license  of  such  a  companj',  in  a  proper  case 
under  the  statute,  at  the  relation  of  any  person  interested.' 
This  conclusion  was  denied  in  the  Circuit  Court  of  the  United 
Slates  for  the  Western  District  of  Wisconsin,  by  Mr.  District 
Judge  Hopkins,  who  issued  an  injunction  to  restrain  the  Sec- 
retary of  State  from  revoking  the  license;''  but  his  decision  in 
a  similar  case  was  afterwards  reversed  by  the  Supreme  Court 
of  the  United  States.' 

§  7468.  Kiglit  of  Kemoval  on  the  Ground  of  Prejudice 
OP  liocal  Influence.  —  A  statute  of  the  United  States,  enacted 
in  1867,  provides  that  "when  a  suit  is  brought  between  a 
citizen  of  the  State  in  which  it  is  brought  and  a  citizen  of 
another  State,  it  may  be  so  removed  on  the  petition  of  the 
latter,  whether  he  be  plaintiff  or  defendant,  filed  at  any  time 

'  State  «.  Doyle,  40  Wis.  175;  g.  o.  though  unquestionably  such  a  dis- 

22  Am.  Eep.  692.  trust  exists,  and,  in  some  cases,  on 

'  Hartford  Fire  Ins.  Co.  v.  Doyle,  good  grounds.    The  real  protection 

3  Cent.  L.  J.  41.  to  the  local  citizens  intended  by  such 

•  Doyle  V.  Continental  Ins.  Co.,  94  statutes  is  to  prevent  them  from  be- 
ll. S.  535  (Bradley,  Swayne,  and  Mill-  ing  dragged  long  distances  from  their 
er,  JJ.,  dissenting).  Compare  Bar-  homes  to  litigate  controversies  with 
ron  V.  Burnside,  121  U.  S.  186,  where  foreign  corporations,  where  the  action 
the  preceding  case  is  distinguished.  has  been  originally  brought  in  their 
It  ought  not  to  escape  attention,  own  county.  By  forcing  them  to  sub- 
especially  in  the  case  of  a  State  of  mit  to  a  removal  of  the  cause  to  a 
wide  territorial  limits,  like  the  State  Circuit  Court  of  the  United  States, 
o£  Wisconsin,  that  the  enacting  of  sitting  in  a  distant  city,  the  expense 
laws  of  this  kind  by  no  means  implies  and  burden  of  the  litigation  is  often 
a  local  or  popular  distrust  of  the  Fed-  increased  to  such  an  extent  as  to 
eral  judicatories  in  actions  between  amount  to  a  denial  of  justice  to  indi- 
citizens  and  foreign  corporations,  —  gent  citizens. 
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before  the  trial  or  final  hearing  of  the  suit,  if,  before  or  at  the 
time  of  filing  said  petition,  he  makes  and  files  in  said  State 
court  an  afl&davit,  stating  that  he  has  reason  to  believe  and 
does  believe  that,  from  prejudice  or  local  influence,  he  will 
not  be  able  to  obtain  justice  in  such  State  court."  '  Although 
this  statute  extended  the  right  of  removal  to  a  "  citizen,"  pro- 
vided "  he"  should  make  a  certain  afiidavit,  yet,  by  analogy  to 
the  other  Federal  holdings  that  a  corporation  aggregate  is  a 
"citizen"  for  the  purposes  of  Federal  jurisdiction,  it  is  held 
that  the  right  of  removal  here  given  extends  to  corporations.^ 
One  or  two  of  the  State  courts  hesitated  at  first  upon  this 
question,  upon  the  difficulty  that  a  corporation  aggregate 
cannot  mahe  an  affidavit.  But  the  difficulty  that  a  corpora- 
tion aggregate  can  be  referred  to  in  a  statute  as  a  "  citizen," 
and  that  the  legislature  can  call  such  a  body  "  he,"  and  that 
the  entity  thus  described  as  "  he"  has  no  capacity  to  take  an 
oath,  did  not  cause  the  Federal  tribunals  to  hesitate;  and  the 
settled  construction  of  the  statute  is,  that  it  applies  to  corpo- 
rations as  well  as  to  natural  persons.*     It  next  became  nec- 

*  Act  Cong.  March  2, 1867 ;  14  V.  9.  sidered  the  opinions  in  those  cases, 

Stat,  at  Large,  558 ;  Eev.  Stat.  U.  S.,  and,  with  great  respect  for  the  courts 

§  639,  cl.  3.  whose  judgments  they  pronounce,  I 

"  Buroh  V.  Davenport  &c.  E,  Co.,  think  their  views  upon  the  suhject 

46  Iowa,  449;  «.  c.  26  Am.  Eep.  150.  are  not  sound,  and  that,  not  unnatu- 

'  Minnett  v.  Milwaukee  &c.  E.  Co.,  rally,  perhaps,  they  incline  too  much 
3  Dill.  (U.  S.)  460;  Farmers'  Loan  to  narrow  and  cripple  the  Federal 
&c.  Co.  V.  Maquillan,  3  Dill.  (U.  S.)  jurisdiction.  The  history  of  the  State 
379.  In  giving  the  opinion  of  the  court  decisions  on  the  suhject  of  Fed- 
court  in  this  case,  Mr.  Justice  Miller  eral  jurisdiction,  from  the  case  of 
says:  "My  impression  in  favor  of  Cohens  n.  Virginia,  6  "Wheat.  (U.  S.) 
the  jurisdiction  in  this  particular  264,  shows  that,  if  the  State  courts 
class  of  cases  was  so  strong  that  I  could  have  defined  the  limits  of  that 
should,  have  overruled  the  motion  at  jurisdiction,  the  fabric  of  Federal 
once,  but  for  the  circumstance  that  a  jurisprudence,  as  it  exists  to-day  in 
decision  of  the  Court  of  Appeals  of  this  country,  would  have  been  shorn 
New  York,  and  a  decision  of  the  of  its  beauty  and  symmetry,  and  the 
Supreme  Court  of  Minnesota,  were  system  of  its  efficacy  and  usefulness." 
produced,  the  former  doubtfully,  the  Ibid.  880.  These  observations  are 
latter  positively,  denying  the  cor-  undoubtedly  true.  On  the  other 
porations  the  right  to  remove  cases  hand  it  is  equally  true  that  if  the 
under  the  act  of  March  2,  1867  .(14  courts  of  the  United  States  are  al- 
Stat.  at  Large,  550).     I  have  con-  lowed,  without  restraint  from  Oon- 
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essary  to  settle  how  this  incorporated  "he"  can  make  the 
affidavit  of  prejudice  or  local  influence  demanded  by  the  stat- 
ute. Of  course,  as  a  corporation  can  act  only  through  its 
agents,  it  was  necessary  that  some  one  should  make  the  affi- 
davit for  it,  and  in  order  that  the  affidavit  should  be  the 
affidavit  of  the  incorporated  "  he"  named  in  the  statute,  it 
was  necessary  that  the  person  making  it  should  be  duly 
authorized  to  make  it.  There  was  also  a  difficulty  in  getting 
over  the  stumbling-block  of  interpretation  found  in  the  words 
"stating  that  he  has  reason  to  believe  and  does  believe."  Who 
is  the  incorporated  "  he"  that  has  reason  to  believe  and  does 
believe  ?  Is  it  the  president,  the  secretary,  the  treasurer,  the 
man^ager,  the  retained  attorney,  the  agent  acting  in  the  par- 


gress,  to  be  the  exclusive  judges  of 
their  own  jurisdiction,  theywill  grad- 
ually absorb  all  jurisdiction.  The 
seizure  of  jurisdiction  over  foreign 
corporations,  under  the  pretense  that 
a  corporation  aggregate  is  a  "  citi- 
zen," deserves  to  be  characterized  as 
a  mere  piracy  of  jurisdiction.  The 
Supreme  Court  of  Wisconsin  held,  in 
1870,  that  the  act  was  unconstitu- 
tional, in  so  far  as  it  gave  a  non-resi- 
dent plaintiff  the  right  to  remove  a 
cause  from  the  State  to  Federal  courts, 
and  an  order  of  removal  was  reversed. 
Whiton  V.  Chicago  &c.  E.  Co.,  25 
Wis.  424;  g,  c.  3  Am.  Eep.  101. 
Nevertheless,  the  Circuit  Court  of  the 
United  States  retained  jurisdiction 
of  the  cause,  and  it  proceeded  to  final 
judgment  in  that  court,  and  was 
afterwards  re-examined  by  the  Su- 
preme Court  of  the  United  States  on 
writ  of  error,  where  the  court  held 
that  the  act  was  constitutional  and 
valid,  and  aflSrmed  the  judgment  of 
the  Federal  court.  Railway  Company 
V.  Whitton,  13  Wall.  (U.  S.)  270.  The 
plaintiff  was  a  resident  of  the  State 
of  Illinois.  The  statute  is  materially 
modified  by  the  act  of  March  3,  1887, 
as  corrected  in  its  enrollment  by  the 
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act  of  August  13, 1888,  §  2,  paragraphs 
4,  5,  and  6;  1  Supp.  to  Eev.  Stat. 
U.  S.  (2d  ed.),  p.  612.  Clause  4 
states  the  conditions  of  citizenship 
as  in  the  original  act,  and  gives  the 
right  of  removal  to  "  any  defend- 
ant"; whereas  the  statute,  as  orig- 
inally enacted  and  embodied  in  the 
Revised  Statutes  of  the  United 
States,  gave  it  to  the  non-resident 
citizen  "  whether  he  be  plaintiff  or 
defendant."  Clause  5  of  the  statute 
of  1888  authorizes  the  United  States 
court  to  remand  the  cause  in  respect 
of  parties  as  to  whom  there  is  no 
prejudice  or  local  influence,  where  no 
party  will  be  prejudiced  by  a  sever- 
ance. Clause  6  makes  the  statute 
incongruous  by  providing  that,  at  any 
time  before  the  trial  in  the  United 
States  court  of  a  cause  which  has 
been  removed  to  the  court  from  a 
State  court  on  the  affidavit  "of  any 
party  plaintiff,"  etc.,  the  court  shall, 
on  application  of  the  other  party,  ex- 
amine into  the  truth  of  the  affidavit 
of  reinoval,  and  remand  the  cause, 
unless  it  shall  appear  to  the  sat- 
isfaction of  the  court  that  the 
party  will  not  be  able  to  obtain  jus- 
tice in  the  State  court. 


REMOVAL   TO   THB   FEDERAL   COURTS.       [6  Thomp.  Corp.  §  7470. 

ticular  transaction,  the  board*  of  directors,  or  the  aggregate 
body  of  the  stockholders  ?  Still  other  difficulties  arose  with 
reference  to  it. 

§  7469.  Authority  of  the  Officer  to  Make  the  Affidavit. — 

It  has  been  ruled  that  the  affidavit  prescribed  by  the  statute 
may  be  made  and  signed  by  some  person  authorized  to  repre- 
sent the  corporation,  but  the  authority  of  any  person  assuming 
so  to  represent  it  must  appear.  No  officer  of  a  corporation, 
unless  specially  authorized,  has  power  to  make  such  an  affi- 
davit for  the  corporation.* 

§  7470.  Substance  of  the  Affidavit.  — It  has  been  held  that 
the  affidavit  need  not  state  the  facts  on  which  the  applicant 


'  When,  therefore,  the  affidavit 
ran  thus,  — "I,  J.  W.  H.,  of  Ports- 
mouth, N.  H.,  being  duly  sworn, 
depose  and  say  that  I  am  the  acting 
and  o,ssistant  superintendent  of  the 
Manchester  and  Lawrence  Railway 
corporation ;.  that  I  have  reason  to 
believe  and  do  believe  that,  from 
prejudice  and  local  influence,  said 
corporation,  defendant  in  the  suit 
[describing  the  suit],  will  not  be  able 
to  obtain  justice  in  the  State  court, 
J.  "W.  H.,"  — it  was  held  that  the 
steps  prescribed  by  the  act  of  1867  to 
effectuate  the  removal  had  not  been 
taken.  Mahone  v.  Manchester  &c. 
E.  Corp.,  Ill  Mass.  72;  «.  c.  15  Am. 
Rep.  9.  So,  it  was  held,  in  Nevada, 
that  an  officer  of  a  foreign  corpora- 
tion, sued  in  a  State  court,  cannot,  at 
least  without  special  authority,  make 
the  affidavit  required  by  the  statute, 
for  the  reason  that  the  statute  re- 
quires an  aflSdavit  of  the  defendant's 
own  belief.  Quigley  v.  Central  Pac. 
R.  Co.,  11  Nev.  350;  s.  c.  21  Am.  Rep. 
757.  This  was  a  decision  by  two 
judges.  One  of  them  was  of  opinion 
that  the  person  making  the  affidavit 
must  be  specially  autliorized  thereto 


by  the  corporation,  «.  g.,  by  a  resolu- 
tion of  the  board  of  directors.  The 
other  was  of  opinion  that  the  corpo- 
ration was  not  within  the  terms  of 
the  act  of  Congress  at  all,  because 
from  the  nature  of  thinj^s  a  corpora- 
tion cannot  make  an  affidavit.  They 
accordingly  concurred  that  where  the 
affidavit  was  made  by  the  vice-presi- 
dent of  a  foreign  railway  corporation, 
without  any  special  authorization  to 
make  it  appearing,  the  suit  was  not 
properly  removed.  In  one  case  Mr. 
Justice  Miller  said :  "  I  think  the 
proper  officers  of  corporations  may 
make  the  necessary  affidavit  to  pro- 
cure the  removal."  Farmers'  Loan 
&c.  Co.  V.  Maquillan,  3  Dill.  (U.  S.) 
379,  381.  But  be  did  not  indicate 
who  the  proper  officers  were.  In 
another  case  Mr.  District  Judge  Nel- 
son said  that  "any  proper  officer  — 
particularly  the  president,  who  is  the 
head  of  the  organization,  —  could 
make  the  requisite  affidavit."  Min- 
nett  V.  Milwaukee  &c.  R.  Co.,  3  Dill. 
(U.  S.)  460,  463.  Examine  Pisk  v. 
Union  Pac.  E.  Co.,  8  Blatchf.  (U.  S.) 
343;  Jones  v.  Oceanic  Steam  Nav. 
Co.,  11  Blatchf.  (U.  S.)  406. 
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for  the  transfer  bases  his  belief  that  local  prejudice  exists.  It 
is  sufficient  if  he  states  that  he  has  reason  to  believe  and  does 
believe  that  such  local  prejudice  does  exist  as  will  prevent  his 
obtaining  justice.^ 

§  7471.  Conclusiveness  of  the  Affidavit.  —  It  has  also  been 
held  that  the  affidavit  is  conclusive,  and  cannot  be  traversed 
in  the  State  court;  and  this  is  obviously  so,  because  the  lan- 
guage of  the  statute  predicates  the  right  of  removal  upon  the 
making  of  the  affidavit;^  but  provision  is  now  made  for  an 
investigation,  in  the  United  States  court,  of  the  truth  and 
grounds  of  the  affidavit  of  removal,  and  for  a  remanding  of 
the  cause  to  the  State  court  "  unless  it  shall  appear  to  the 
satisfaction  of  said  court  [of  the  United  States]  that  said 
party  will  not  be  able  to  obtain  justice  in  such  State  court."  * 

§  7472.  Right  of  Removal  tn  Cases  of  a  Corporation 
Created  by  the  Concurrent  Liegislation  of  Two  or  More 
States. — We  have  several  times  had  occasion  to  examine  into 
the  constitution  of  this  species  of  corporation,  with  the  con- 
clusion that  it  is  a  domestic  corporation  in  each  of  the  States  by 
whose  legislation,  in  concurrence  with  that  of  other  States,  it 
has  ]>een  created.*  This  being  so,  when  it  is  sued  in  a  court 
of  any  one  of  such  States  by  a  citizen  thereof,  it  is  not  entitled 
to  remove  the  cause  to  a  court  of  the  United  States  on  the 
ground  of  diverse  State  citizenship.*  So,  where  two  railroad 
corporations,  originally  created  under  the  laws  of  two  adjoin- 
ing States,  subsequently  become  consolidated  through  the  legis- 

»  Meadow  Valley  Min.Co.  I,.  Dodds,      1  Supp.  Rev.  Stats.  U,  S.  (2d  ed.), 

7  Nev.  143 ;  «.  c.  8  Am.  Eep.  709 ;  deny-      p.  612,  §  2,  cl.  6. 

ing  Whiton  v.  Chicago  &c.  R.  Co.,  25  *  Ante,  §§   47,  319,  320,  688,  7438, 

Wis.  424;  «.  c.  3  Am.  Rep.  101.  7452;  post,  ^§  7490,  7799,  7817,  8012, 

»  Stewart  v.  Mordeeai,  40  Ga.  1;  8020,  8128. 
s.  c.  2  Am.  Eep.  555;  Brodhead  v.  '  Home  v.  Boston  &o.  Railroad, 

Shoemaker,  44  Fed.  Rep.  518 ;  Cooper  62  N.  H.  454 ;  Paul  v.  Baltimore  &c. 

V.  Richmond  R.  Co.,  42  Fed.   Rep.  R.  Co.,  44  Fed.  Rep.  513;  Cohn  v. 

697.  Louisville  &c.  R.  Co.,  39  Fed.  Rep. 

'  Act  Cong.  March  3,  1887,  as  cor-  227;  «.  c.  40  Am.  &  Eng.  Rail.  Caa. 

rected  in  its  enrollment  by  act  of  338 ;  Memphis  &c.  R.  Co.  v.  Alabama, 

August  13,  1888;  25  U.  S.  Stats.,  433;  107  U.  S.  581. 
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lative  action  of  both  of  such  States,  the  united  corporation  is 
a  domestic  corporation  in  each  State,  and  is  not  entitled  to 
remove  an  action  brought  against  it  by  a  citizen  of  the  other 
State;'  and  this  is  especially  true  where  "the  enabling  act  of 
the  State  in  which  the  action  is  brought,  permitting  the  con- 
solidation, provides  that  the  corporation  thus  created  shall  be 
treated  as  a  corporation  created  by  the  laws  of  such  State.'' 
But  great  difficulty  has  been  met  with  in  determining  whether 
a  corporation,  originally  created  by  the  legislation  of  one 
State,  has  been  re-created,  so  to  speak,  by  the  legislation  of 
another  State,  or  has  merely  received  a  license  to  do  business 
in  the  latter  State.'  In  the  latter  case,  it  is  not  a  "citizen" 
of  the  latter  State  for  the  purposes  of  Federal  jurisdiction, 
and  when  sued  therein  by  a  citizen,  it  is  entitled  to  remove 
the  cause  to  a  court  of  the  United  States.* 

§  7473.    Alien    Corporations    Entitled    to    Kemove.  —  An 

alien  corporation,  that  is  to  say,  a  corporation  created  under 
the  laws  of  a  foreign  country,  is  entitled,  under  the  Revised 
Statutes  of  the  United  States,*  to  remove  a  cause  from  a  court 
of  the  State  within  which  it  may  be  domiciled  for  the  pur. 
poses  of  business,  to  a  court  of  the  United  States,  upon  the 
ground  of  its  alienage,  although  it  may  have  acquired  a  resi- 
dence within  such  State  such  as  will  give  jurisdiction  to  the 
courts  of  the  State  of  actions  against  it  in  personam.^ 

•  Paul  V.  Baltimore  &c.  R.  Co.,  44  and  has  not  been  re-incorporated 
Fed.  Rep.  513.    But  see  ante,  ^  7452.       in  Virginia  or  West  Virginia,  but  is 

'  Cohn  V.  LouisviUe  &c.  R.  Co.,  39  merely  operating  its  railroad  in  those 

Fed.  Rep.  227.  States  under  a  license,  and  is  hence 

•  Post,  §  7893.  entitled    to  remove  a  suit   brought 

•  Upon  this  principle,  it  has  been  against  it  in  a  court  of  one  ol  those 
held  that  the  Louisville  and  Nash-  States,  to  the  United  States  Circuit 
ville  Railroad  Company,  being  a  cor-  Court.  County  Court  v.  Baltimore 
poration  of  Kentucky,  and  not  of  &c.  R.  Co.,  35  Fed.  Rep.  161,  164; 
Tennessee,  is,  when  sued  in  Tennes-  Railroad  Company  v.  Harris,  12  Wall. 
see  by  a  citizen  of  that  State,  entitled  (U.  S.),  65;  Railroad  Company  v. 
to  remove  the  cause  to  the  Circuit  Koontz,  104  U.  S.  5 ;  dictum  in  Good- 
Court  of  the  United  States.  Goodlett  lett  v.  Louisville  &c.  R.  Co.,  122  U.  S. 
V.  Louisville  &c.  R.  Co.,  122  U.  S.  391.  391,  402. 

So  the  Baltimore  and  Ohio  Railroad  *  Rev.  Stats.  U.  S.,  §  689. 

Company  is  a  Maryland  corporation,  °  See  the  statute,  and  compare  the 
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§  7474.  Controversy  mast  be  Wholly  between  Different 
Parties.  —  It  is  a  theory  of  Federal  jurisdiction,  where  it  is 
based  exclusively  upon  diverse  citizenship,  that,  in  order  to 
support  the  jurisdiction,  there  must  be  a  substantial  contro- 
versy wholly  between  citizens  of  different  States;  so  that  if  the 
substantial  controversy  is  partly  between  citizens  of  different 
States,  and  partly  between  citizens  of  the  same  State,  the  State 
jurisdiction  prevails,  and  the  Federal  court  has  no  jurisdic- 
tion.* In  such  a  case  there  is,  of  course,  no  right  of  removal 
from  the  State  court  to  the  Federal  court.  Nevertheless,  the 
right  of  a  defendant  to  a  transfer  of  the  cause  to  the  Federal 
court  is  not  defeated  by  the  fact  that  his  co-defendant  is  a 
resident  of  the  same  State  with  the  plaintiff,  provided  a  sever- 
ance can  be  had,  and  the  rights  of  the  petitioner  for  removal 
determined  separately.*  Where  the  action  is  against  a  corpo- 
ration and  its  directors  jointly,  to  cancel  subscriptions  to  the 
corporate  stock,  and  to  compel  the  defendants  to  refund  the 
amounts  already  paid  on  the  same,  the  directors  are  not 
merely  nominal,  but  are  substantial  parties;  and  if  one  of 


reasoning  of  Judge  Deady,  in  Purcell 
V.  British  Land  &c.  Co.,  42  Fed.  Hep. 
465.  And  see  ante,  5  7463.  Opposed 
to  the  doctrine,  and  also  opposed  to 
the  weight  of  authority  on  the  anal- 
ogous question  of  the  right  of  removal 
where  it  rests  upon  diverse  State  citi- 
zenship {ante,  §  7463),  is  a  Federal 
decision  to  the  effect  that  a  corpora- 
tion created  under  the  laws  of  a  for- 
eign country,  by  complying  with  the 
laws  of  one  of  the  States  of  the  Amer- 
ican Union  permitting  it  to  do  busi- 
ness therein,  by  appointing  and  em- 
powering a  local  agent  upon  whom 
process  against  it  may  be  served,  be- 
comes a  domestic  corporation  in  such 
a  sense  as  precludes  its  right  to  re- 
move to  a  court  of  the  United  States 
an  action  brought  against  it  by  a  citi- 
zen of  such  a  State.  Scott  v.  Texas 
Land  &c.  Co.,  41  Fed.  Eep^  225;  s.  c. 
8  Rail.  &  Corp.  L.  J.  16. 
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*  Ante,  §  7447.  The  act  of  Congress 
of  1887,  as  corrected  in  its  enrollment 
by  the  act  of  1888,  contains  this  pro- 
vision :  "And  when,  in  any  suit  men- 
tioned in  this  section,  there  shall  be 
a  controversy  which  is  wholly  be- 
tween citizens  of  different  States,  and 
which  can  be  fully  determined  as 
between  them,  then  either  one  or 
more  of  the  defendants  actually  in- 
terested in  such  controversy  may  re- 
move said  suit  into  the  Circuit  Court 
of  the  United  States  for  the  proper 
district."  Supp.  to  Rev.  Stats.  U.  S. 
(2d  ed.),  p.  612.  See  also  Thorn  Wire 
Hedge  Co.  v.  Fuller,  122  U.  S.  535; 
Sloane  v.  Anderson,  117  U.  S.  275, 
278;  Louisville  &c.  R.  Co.  «.  Ide,  114 
U.  S.  52;  Putnam  v.  Ingraham,  114 
U.  S.  57;  Little  v.  Giles,  118  U.  S. 
596. 

^  Stewart  v.  Mordecai,  40  Ga.  1; 
«.  c.  2  Am.  Rep.  655. 
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them  is  a  citizen  of  the  District  of  Columbia,  or  a  citizen  of 
the  same  State  as  the  plaintiflF,  the  cause  is  not  removable 
under  the  act  of  1887,  because  there  is  no  controversy  wholly 
between  citizens  of  different  States}  But  of  course  this  means 
a  substantial,  and  not  merely  a  nominal,  controversy;  so  that, 
although  there  may  be  nominal  parties  who  are  citizens  of  the 
same  State  with  adverse  parties  to  the  record,  the  cause  may 
nevertheless  be  removed,  if  the  controversy  between  the  sub- 
stantial parties  is  wholly  between  citizens  of  different  States. 
Recognizing  this  principle,  it  was  held  *  that  where  two  cor- 
porations are  sued  jointly  in  a  State  court  for  a  tort,  one  of 
them  cannot  remove  the  cause  to  a  court  of  the  United  States, 
although  it  pleads  separately,  on  the  ground  that  there  is  a  sep- 
arable controversy  between  it  and  the  plaintiff,  because  the 
other  corporation  was  not  in  existence  at  the  time  of  the  tort 
sued  upon,  without  alleging  and  proving  that  the  two  corpo- 
rations were  wrongfully  made  joint  defendants  for  the  purpose 
of  preventing  a  removal  into  the  Federal  court.' 


^  Seddon  v.  Virginia  &c.  Co.,  36 
Fed.  Rep.  6;  ».  c.  1  L.  K.  A.  108. 
Under  the  Constitution  of  the  tTnited 
States,  the  jurisdiction  of  the  courts 
of  the  United  States,  ia  so  far  as  it 
rests  upon  diverse  citizenship,  ex- 
tends to  controversies  between  citi- 
zens of  different  States.  Const.  U.  S., 
art.  3,  5  2,  cl.  1.  A  court  that  could 
make  the  discovery  that  a  corporation 
aggregate  is  a  "citizen,"  within  the 
language  of  this  grant  of  jurisdiction, 
could  not  go  so  far  as  to  hold  that 
either  a  Territory  of  the  United 
States,  or  the  District  of  Columbia, 
is  a  "  State  "  for  the  purpose  of  giv- 
ing jurisdiction  under  this  clause  of 
the  constitution.  Hepburn  v.  Ellzey, 
2  Cranch  (U.  S.),  445;  New  Orleans 
«.  Winter,  1  Wheat.  (U.  S.)  91;  Bar- 
ney V.  Baltimore,  6  Wall.  (U.  S.)  280; 
Pirie  v.  Tvedt,  115  U.  S.  41.  For  a 
case  that  was  held  rightly  remanded 
because  some  of  the  stockholders  su- 
ing a  domestic  corporation  and  a  for- 


eign corporation,  were  citizens  of  the 
same  State  with  the  domestic  corpo- 
ration,—  see  Central  R.  Co.  v.  Mills, 
113  U.  S.  249. 

^  Under  act  Cong.  March  3,  1875, 
ch.  137,  §  2. 

'  Louisville  &c.  E.  Co.  v.  Wange- 
lin,  132  U.  S.  599.  This  is  in  accord- 
ance with  a  number  of  holdings  of 
the  court,  to  the  effect  that  parties 
jointly  sued  at  law,  either  ex  contractu 
or  ex  delicto,  must  all  be  citizens  of  a 
different  State  from  that  of  the  plain- 
tiff, in  order  to  warrant  a  right  of 
removal,  and  that  there  can  be  no 
severance  and  no  removal  on  the  part 
of  either  one  of  them.  Pirie  v.  Tvedt, 
115  U.  S.  41 ;  Sloane  v.  Anderson,  117 
U.  S.  275 ;  Plymouth  &c.  Co.  v.  Ama- 
dor &c.  Co.,  118  U.  S.  264;  Thorn 
Wire  Hedge  Co.  v.'  Fuller,  122  U.  S. 
535;  Louisville  &c.  R.  Co.  <;.  Ide,  114 
U.  S.  52;  Putnam  v.  Ingraham,  114 
U.  S.  57;  Starin  v.  New  York,  115 
U.  S.  48. 
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§  7476.  Bemoval  of  Actions  against  Corporations  Organ- 
ized under  a  Law  of  the  United  States.  —  The  Federal  stat- 
ute on  this  subject  is  as  follows:  "Any  suit  commenced  in  any 
court,  other  than  a  Circuit  or  District  Court  of  the  United 
States,  against  any  corporation,  other  than  a  banking  corpora- 
tion,'^ organized  under  a  law  of  the  United  States,  or  against 
any  member  thereof,  as  such  member,  for  any  alleged  liability 
of  such  corporation,  or  of  such  member  as  a  member  thereof, 
may  be  removed,  for  trial,  in  the  Circuit  Court  for  the  district 
where  such  suit  is  pending,  upon  the  petition  of  such  defend- 
ant, verified  by  oath,  stating  that  such  defendant  has  a 
defense  arising  under  or  by  virtue  of  the  constitution,  or  of 
any  treaty  or  law  of  the  United  States.  Such  removal,  in  all 
other  respects,  shall  be  governed  by  the  provisions  of  the  pre- 
ceding section."  ^  It  is  obvious  that,  under  this  statute,  two 
things  must  concur  in  order  to  create  a  right  of  removal:  1. 
That  the  defendant  is  a  corporation,  or  a  member  of  a  corpo- 
ration, organized  under  a  law  of  the  United  States,  other  than 
a  national  bank.  2.  That  such  corporation  or  member  has 
a  defense  arising  under  or  by  virtue  of  the  constitution  or 
some  treaty  or  law  of  the  United  States.  Where  a  corpora- 
tion created  by  act  of  Congress  has  no  defense  arising  under 
the  constitution  or  law  of  the  United  States,  there  is  no  right 
of  removal.* 

'  As  to  national  banks,   see  ante,  under  the  statute  (Burton  v.  Union 

§7436;  post,  §  7899.  Pac.  R.  Co.,  3  Dill.  (U.  S.)  336),  — the 

» Act  Cong.  July  27,  1866,  ch.  288,  settled  habit  of  some  of  the  Federal 

§  1 ;  Act  Cong.  July  27,  1866,  ch.  255,  courts  being  to  construe  everything 

§  2;   15  U.  S.  Stats.,  p.  227;   Eev.  in  favor  of   their  own  jurisdiction. 

Stat.  U.  S.,  §  640.  The  Congress  of  the  United  States 

'  Magee  v.  Union  Pac.  R.  Co.,  2  not  being  under  any  prohibition  in 

Sawy.  (U.  S.)  447.    It  seems  that  the  respect  of    the  passage   of    local  or 

affidavit  may  be  made  in  the  most  special  laws,  has  passed  acts  of  a  local 

general  terms,  pursuing  the  language  or  special  nature  afiecting  the  juris- 

of  the  statute,  and  stating  the  mere  diction  of  the  courts  of   the  United 

conclusion  of  law  that  the  defendant  States,  and  some  of  these  acts  appear 

has  a  defense  under  the  constitution  in  the  charter  of  corporations  granted 

and  treaty  or  a  law  of  the  United  by  act  of  Congress.  Thus,  the  charter 

States,  without  disclosing  what  that  of  the    Union  Pacific  Railroad  Com- 

defense  is,  or  making  it  appear  to  the  pany  provides  that  the  corporation 

court  that  it  has  a  right  of  removal  by  that  name  "  shall  have  perpetual 
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§  7476.  Further  of  This  Subject. — The  language  of  the 
charter  of  the  Bank  of  the  United  States  was  that  it  should 
have  power  to  "  sue  and  be  sued  ....  in  courts  of  record,  or 
in  any  other  place  whatever."  It  was  held  that  this  did  not 
enable  it  to  sue  and  be  sued  in  courts  of  the  United  States.* 
But  where  the  act  of  Congress  creating  the  Bank  of  the  United 
States  provided  that  it  should  be  "  made  able  and  capable  in 
law,"  "  to  sue  and  be  sued,  plead  and  be  impleaded,  answer 
and  be  answered,  defend  and  be  defended,  in  all  State  courts 
having  competent  jurisdiction,  and  in  any  Circuit  Court  in 
the  United  States," — then,  as  to  the  constitutional  power  of 
Congress  to  create  such  a  jurisdiction,  the  court,  by  an  inde- 
fensible interpretation  of  the  constitution,  held  that  every  ac- 
tion brought  by  a  bank  chartered  by  the  United  States  was  an 
action  "  arising  under  the  laws  of  the  United  States,"  within 
the  meaning  of  the  constitution."  Extending  this  doctrine,  it 
has  .been  held,  in  effect,  that  every  corporation  chartered  or 
created  under  an  enabling  act  of  Congress,  and  having,  by  its 
governing  statute,  the  power  to  sue  and  be  sued,  may  elect  a 
court  of  the  United  States  as  its  forum.* 

auccession,  and  shall  be  able  to  sue  United  States,  9  Wheat.  (IT.  S.)  738; 

and  be  sued,  plead  and  be  impleaded,  and  compare  Bank  of  United  States 

defend  and  be  defended,  in  all  courts  v.  Northumberland  Bank,   4  Wash, 

of  law  and  equity  within  the  United  (U.  S.)  168. 

States,  and  may  make  and  have  a  *  Osborn  v.  Bank  of  United  States, 

common  seal,"  etc.     12  U.  S.  Stat.  9  Wheat.  (U.  S.)  738,  817. 
at  Large,  490,  §  1.    This  is  held  to  ^  It  was  so  held  with  reference  to 

confer  upon   courts    of  the    United  the  Union  Pacific  Railroad  Company, 

States  jurisdiction  of  actions  by  and  in  Union  Pac.  E.  Co.  v.  McComb,  1 

against  this  corporation,  with  out  refer-  Fed.  Eep.  799.    It  was  accordingly 

ence  to  the  citizenship  of  the  parties,  held  that  under  the  act  of  Congress 

Bowman  S.Union  Pac.  E.  Co.,  3  Dill.  of^March  3,  1875,    18  U.   S.  Stat,  at 

(U.  S.)  367;  extending  the  doctrine  Large,  470,  providing  for  the  removal 

of    Smith  V.  Union  Pac.  E.  Co.,  2  from    State    to    Federal    Courts    of 

Dill.  (U.  S.)  278.    It  was  held  that  causes  "arising  under  the  constitu- 

the  corporation  was  suable  in   the  tion  or  laws  of  the  United  States,"  a 

United  States  court  in  Nebraska  by  a  suit  by  a  railroad  corporation  created 

citizen  of  Ohio.  by  an  act  of  Congress  was  a  proper 

1  Bank  of    United   States  v.   De-  subject  for  removal.    Union  Pac.  R. 

veaux,  5  Cranch   (U.   S.),   61.    See  Co.  v.  McComb,  1  Fed.  Eep.  799.    It 

also  Bank  of  United  States  v.  Martin,  is  perceived  that  this  section  contains 

5  Pet.  (U.  S.)  479;  Osborn  v.  Bank  of  an  exceptionin  the  words  "  other  than 
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§  74:77.  Suits  Arising  under  the  Laws  of  the  United 
States.  —  Outside,  of  the  operation  of  section  640  of  the 
Revised  Statutes  of  the  United  States,  considered  in  the  pre- 
ceding section,  is  the  act  of  Congress  of  March  3,  1875,'  giv- 
ing a  right  of  removal  to  the  defendant  or  defendants  in 
"  any  suit  of  a  civil  nature,  at  law  or  in  equity,  arising  under 
the  constitution  or  laws  of  the  United  States,  or  treaties 
made,  or  which  shall  be  made,  under  their  authority,"  etc.^. 
The  Supreme  Court  of  the  United  States  have  held,  though 
without  entire  unanimity,  that  corporations  created  and  or- 
ganized under  acts  of  Congress  aro  entitled,  as  such,  to  re- 
move suits  brought  against  them  in  the  courts  of  the  States, 
to  courts  of  the  United  States,  under  the  act  of  1875,  on  the 
ground  that  such  suits  are  suits  "arising  under  the  laws  of 
the  United  States,"  without  reference  to  the  nature  of  the 
controversy*  The  decision  seems  to  be  not  merely  untena- 
ble, but  a  most  unfaithful  interpretation  of  the  statute.  Un- 
der it,  the  mere  fact  that  corporations  have  been  created  by 
an  act  of  Congress  entitles  them  to  remove  to  courts  of  the 
United  States  all  controversies  between  them  and  citizens  of 
the  State  within  which  they  operate  their  railroads  or  other- 
wise carry  on  their  business,  although  such  controversies 
arise,  not  under  any  act  of  Congress  or  treaty  of  the  United 

a  banking  corporation  organized  under  the  United  States,  in  suits  against 

a  law  of  the  United   States."    Thia  any  association  under  the  act;  and 

was  manifestly  intended  to  exclude  since  such  a  receiver  has  no  preroga- 

the  right  of  removal  in  the  cases  of  tive  in  respect  of  the  court  in  which 

national  banhs.    It  has  been  held  that  he  shall  litigate  over  other  persons. 

the  receiver  of  a  national  bank  has  not,  Compare   ante,  §§  7270,   7320;    post, 

as  such,  the  privilege  of  litigating  all  §  7899.     Bird  v.  Cockrem,  2  Woods 

cases  in  the  courts  of   the  United  (U.  S.),  32. 
States,  and  cannot  remove  a  cause  '  18  U.  S.  Stat.  470. 

against  him  from  the  State  court  to  the  •  This  section  is  reproduced  in  the 

United  States  court;  since  national  act  of  Congress  of  March  8, 1887,  cor- 

banks  are  excepted  by  the  statute  now  rected  in  its  enrollment  by  Act  of  Au- 

under  consideration,  and  since  such  a  gust  13,  1888,   5  2;  1  Supp.  to  Eev. 

receiver  is  not  the  bank  in  the  sense  Stat.  U.  S.  (2d  ed),  p.  612. 
of  the  67th  section  of  the  National  '  Pacific  Railroad  Removal  Cases, 

Currency  Act,   13  U.   S.  Stat.    116,  115  U.  S.  1,  11  (Wait,  0.  J.,  and  Mil- 

which  gives  the  State  courts  concur-  ler,  J.,  dissenting). 
rent  jurisdiction  with  the  courts  of 
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States,  but  depend  wholly  upon  the  municipal  law  of  the  par- 
ticular State.^  The  same  court  at  the  subsequent  term,  dealing 
with  the  same  question,  —  the  right  of  removal  under  the  act 
of  1875, — laid  down  the  correct  principle  on  which  the  right 
of  removal  in  such  cases  depends,  in  the  following  language: 
"If  from  the  questions  it  appears  that  some  title,  right,  privi- 
lege, or  immunity,  on  which  the  recovery  depends,  will  be 
defeated  by  one  construction  of  the  constitution  or  a  law  of 
the  United  States,  or  sustained  by  the  opposite  construction, 
the  case  will  be  one  arising  under  the  constitution  or  laws 
of  the  United  States,  within  the  meaning  of  that  term  as  used 
in  the  act  of  1875;  otherwise  not."*  The  court  accordingly 
held  that  the  questions  whether  the  city  of  New  York  has  the 
exclusive  right  to  establish  ferries  between  Manhattan  Island 
and  the  north  shore  of  Staten  Island  on  the  Kill  von  Kull, 
and  whether  in  a  given  case  this  right  has  been  interfered 
with  by  the  setting  up  of  a  ferry  without  license,  are  not 
questions  arising  under  the  constitution  or  laws  of  the  United 
States.*  And  so  it  was  held,  with  obvious  propriety,  in  an 
earlier  case,  that  a  suit  cannot  be  removed,  under  the  act  of 
1875,  simply  because,  in  its  progress,  a  construction  of  the 
constitution,  or  of  a  law  of  the  United  States,  may  be  neces- 
sary, unless  the  suit,  in  part,  at  least,  arises  out  of  a  contro- 

1  It  has  been  held  by  a  State  court  (TJ.  S.)  264,  379;  Osborn  v.  Bank  of 

that,  in  the  case  of  a  corporation  ere-  United  States,  9  Wheat.  (U.  S.)  738, 

ated  under  the  laws  of  another  State,  824 ;  Mayor  v.  Cooper,  6  Wall.  (IT.  S.) 

and  sued  in  the  domestic  State  to  en-  247,  252 ;   Gold  Washing  &c.  Co.  v. 

force  a  schedule  of  rates  adopted  by  Keyes,  96  TJ.  S.  199,  201 ;  Tennessee  v. 

the    railroad   commissioners  of   the  Davis,  100  TJ.  S.  257,  264;  Railroad 

domestic  State,  there  is  no  right  of  Company  v.  Mississippi,  102  TJ.  S. 

removal  on  the  part  of  the  defendant,  135,  140;  Ames  v.  Kansas,  111  TJ.  S. 

on  the  ground  that  Federal  questions  449,  462 ;  Kansas  Pac.  E.  Co.  v.  At- 

are  involved,  although   the  railroad'  chison  &c.  E.  Co.,  112  TJ.  S.  414,  416; 

of  the  corporation  has  been  built  in  Provident  Sav.  Life  &c.  Soc.  v.  Ford, 

part  through  the  aid  of  a  congres-  114  u.  S.  635,  641 ;  Pacific  Eailroad 

sional  grant  of  land.    State  v.  South-  Removal  Cases,  115  TJ.  S.  1,  11.    See 

ern  Pac.  Co.,  23  Or.  424.  also   Dowell   v.  Griswold,   5    Sawy. 

'  Starin  v.  New  York,  115  TJ.  S.  (U.  S.)  39,  42. 

248,  257.    The  court  cited  the  follow-  s  Starin  v.  New  York,  115  TJ.  S. 

ing  decisions  as  supporting  this  prop-  248. 
osition :  Cohens  v.  Virginia,  6  Wheat. 
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versy  in  regard  to  the  operation  and  effect  of  some  provision 
in  that  constitution  or  law  upon  the  facts  involved} 

§  7478.  Removal    by  Alien   Corporations.  —  The   Eeyised 

Statutes  of  the  United  States  give  the  right  to  remove  a 
cause  from  a  State  to  a  Federal  court,  — "  when  the  suit  is 
against  an  alien."  ^  A  corporation  created  under  the  laws  of 
Great  Britain  has  been  held  to  be  an  "  alien"  within  the 
meaning  of  this  provision.' 


Article  IV.     "Inhabitancy"  op  Corporations  for  the 
Purposes  of  Federal  Jurisdiction. 


Section 

7484.  "  Inhabitancy"  for  purposes  of 

Federal  jurisdiction. 

7485.  Old    doctrine    that  a  corpora- 

tion can  have  no  inhabitancy 
outside  of  the  State  cre- 
ating it. 

7486.  Further  of  this  question. 


Section 

7487.  Whether  a  corporation  having 

an  oifice  in  another  State  be- 
comes an  "  inhabitant  etc." 

7488.  Doctrine  that  inhabitancy  and 

citizenship  identical. 

7489.  The  present  Federal  doctrine  on 

this  subject. 


§  7484.  "  Inhabitancy"  for  Purposes  of  Federal  Jurisdic- 
tion. —  Several  statutes  of  the  United  States  have  successively 
restrained  the  bringing  of  civil  actions  in  courts  of  the  United 
States  to  cases  in  which  the  person  impleaded  as  defendant  is 


*  Gold  Washing  &c.  Co.  v.  Keyes, 
96  U.  S.  199.  It  has  been  held  that 
a  judicial  contest  between  a  receiver 
of  an  insolvent  national  bank  and  a 
depositor,  involving  merely  the  ques- 
tion of  the  right  of  the  depositor  to 
get  off  his  deposit  against  notes  due 
by  him  to  the  bank,  does  not  pre- 
sent a  Federal  question,  within  the 
meaning  of  the  statute  of  the  United 
States  (Kev.  Stat.  TJ.  S.,  §  5242;  ante, 
§  7271),  avoiding  preferences  to  cred- 
itors of  such  an  insolvent  bank,  so  as 
to  authorize  a  removal  under  the  act 
of  March  3,  1887.  Tehan  v.  First  Nat. 
Bank,  39  Fed.  Eep.  577,  Coxe,  J.  The 
learned  judge  cited  Gold  Washing 
&c.  Co.  s.  Keyes,  96  U.  S.  199.  The 
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holding  proceeds  on  the  view  that  a 
simple  question  of  set-off  is  to  be  de- 
termined acccording  to  the  general 
principles  of  the  law,  to  which  point 
the  court  cite:  Piatt  v.  Bentley,  11 
Am.  Law  Reg.  171;  Colt  v.  Brown, 
12  Gray  (Mass.),  233;  Tarter's  Case, 
54  How.  Pr.  (N.  Y.)  385.  See  further 
on  the  subject  as  to  what  are  Federal 
questions,  so  as  to  give  a  right  of  re- 
moval, Illinois  Cent.  E.  Co.  v.  Chi- 
cago &c.  B,.  Co.,  26  Fed.  Eep.  477. 

'  Rev.  Stat.  TJ.  S.,  §  639,  cl.  1. 

"  Terry  v.  Imperial  Fire  Ins.  Co., 
3  Dill.  (U.  S.)  408;  Barling  v.  Bank 
of  British  North  America,  50  i'ed. 
Eep.  260. 
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an  "  inhabitant,"  of  the  district  in  which  the  action  is  brought. 
One  of  them,  enacted  in  1875,  reads  as  follows:  "No  person 
shall  be  arrested  in  one  district  for  trial  in  another  in  any- 
civil  action  before  a  Circuit  Or  District  Court,  and  no  civil 
suit  shall  be  brought  before  either  of  said  courts  against  any 
person,  by  any  original  process  or  proceeding,  in  any  other 
district  than  that  whereof  he  is  an  inhabitant,  or  in  which  he 
shall  be  found  at  the  time  of  serving  such  process  or  com- 
mencing such  proceeding."'  The  Judiciary  Act  of  1789  con- 
tains substantially  the  same  provision."  The  act  of  1887,  as 
corrected  in  1888,  amending  the  act  of  1875,  contains  a  simi- 
lar provision,  but  differing  essentially  from  the  act  which  it 
amends  in  that  it  omits  the  word  "found."  It  reads  as  foUowsl 
"  But  no  person  shall  be  arrested  in  one  district  for  trial  in 
another,  in  any  civil  action  before  a  Circuit  or  District  Court, 
and  no  civil  suit  shall  be  brought  before  either  of  said  courts 
against  any  person,  by  any  original  process  or  proceeding,  in 
any  other  district  than  that  whereof  he  is  an  inhabitant;  but 
where  the  jurisdiction  is  founded  only  on  the  fact  that  the 
action  is  between  citizens  of  different  States,  suit  shall  be 
brought  only  in  the  district  of  the  residence  of  either  the 
plaintiff  or  the  defendant." '  The  question  whether  a  private 
corporation  can  become  an  "inhabitant"  of  a  State  other  than 
the  State  of  its  creation,  for  the  purposes  of  Federal  jurisdic- 
tion under  these  statutes,  has  perplexed  the'  judges  of  those 
courts  very  much,  and  more  especially  as,  under  the  earlier 
statutes,  the  question  was  complicated  with  the  further  ques- 

'  18  U.  S.  Stat.,  p.  470,  ch.  137.  BOn  Banking  Co.  v.  Hunter,  7  Ee- 

»  1  U.  S.  Stat.,  p.  79,  ch.  20.     As  porter,  455.    "Inhabitancy"  in  case 

to  when  a  corporation  was  "  found  "  of  a  corporation  created  by  the  concur- 

within  a  State  within  the  meaning  of  rent  legislation  of  two  States,  see  Cul- 

this  word,  see  Hayden  v.  Androscog-  bertson  v.  Wabash  Nav.  Co.,  4  Mc- 

gin  Mills,  1  Fed.  Eep.  93,  Lowell,  J.;  Lean  (TJ.  S.),  544.    As  to  such  cor- 

Eaton  V.  St.  Louis  Shakspear    &c.  porations,  see  ante,  §§  47,  319,  320, 

Co.,    7   Fed.    Rep.    139;    Ex    parte  688,  7438,  7452,   7472;  post,  §§  7490, 

Schollenberger,  96  U.  S.  369;  Kunkle  7799,  7817,  8012,  8020,  8028. 

V.  Lamar  Ins.  Co.,  2  Fed.  Eep.  9;  '25  U.  S.  Stat.,  p.  434,  ch.  866; 

■Williams   v.   Transportation     Com-  24  U.  S.  Stat.,  p.  552,  ch.  373. 
pany,  14  Off.  Gaz.  (U.  S.)  523;  Wil- 
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tion  when  such  a  corporation  is  to  be  deemed  as  "found" 
within  a  Federal  district  for  the  purposes  of  jurisdiction. 
This  question  arose  and  was  decided  with  reference  to  a  rail- 
way company  in  a  notorious  case  in  which  a  number  of 
adventurers,  intending  to  build,  lease,  and  operate  railroads 
in  the  State  of  California,  and  in  other  States  and  Territories, 
procured  themselves  to  be  incorporated  under  a  special  charter 
granted  by  the  Legislature  of  Kentucky,  within  which  State  they 
never  had,  and  never  intended  to  have,  any  railroad  or  other 
property  whatever.  Their  chief  object  seems  to  have  been  to 
defeat  the  jurisdiction  of  the  courts  of  the  States  in  which  their 
railroads  were  situated,  and  to  place  themselves  in  a  position 
to  remove  every  important  action  against  them  to  the  courts  of 
the  United  States,  under  the  fictitious  doctrine  of  citizenship 
relating  to  corporations,  already  considered.'  In  an  action 
against  this  company,  and  another  railroad  company,  and 
also  a  telegraph  company,  in  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  California,  the  defendants 
were  not  satisfied  with  the  court  in  which  they  were  impleaded, 
for  some  reason  best  known  to  themselves,  and  raised  the 
question  whether  they  were  "  inhabitants"  of  that  district  for 
the  purposes  of  Federal  jurisdiction.  The  question  was  heard 
before  Mr.  Justice  Harlan,  sitting  at  circuit  under  a  special 
commission,  and  he  decided  that,  under  the  act  of  1887,  above 
quoted,  a  railroad  or  telegraph  company  chartered  by  a  State, 
or  by  the  United  States,  is  an  "  inhabitant "  of  any  State  in 
which  it  operates  its  lines  and  maintains  of&ces  for  the  trans- 
action of  business;^  but  this  salutary  doctrine  is  overruled,  as 
we  shall  see.* 


'  Ante,  §  7448,  et  seq.  on  diversity  of  citizenship,  and  the 

'  United  States  v.  Southern  Pao.  United  States  is  present  everywhere. 

E.  Oo.,49Fed.Eep.  297.    The  learned  The    only  restriction   upon  the  ju- 

judge   also  decided  that  the  act  of  risdiction    related    to    the    question 

1887  is  not  applicable  to  suits  brought  whether  the  defendant  was  an  "in- 

against  a  corporation  by  the  govern-  habitant"  of  the  district,  within  the 

ment  of  the  United  States ;  since  the  proper  interpretation  of  the  statute, 

statute  applies  to  cases  where  the  Jbid. 
Federal  jarisdiction  is  founded  up-  *  Post,  §.§  7488,  7489. 
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§  74S5.  Old  Doctrine  that  a  Corporation  can  have  No 
Inhabitancy  Outside  of  the  State  Creating  It.  —  Recurring 
now  to  the  doctrine  laid  down  in  earlier  cases,  and  especially 
in  the  leading  case  of  the  Bank  of  Augusta  v.  Earle,^  that  a 
corporation  cannot  migrate,  but  must  dwell  in  the  place  of  its 
creation,  —  a  doctrine  which  was  founded  in  pure  casuistry, 
which  was  supported  neither  by  sense  nor  experience,  and 
which  never  had  any  just  application,  except  to  municipal 
corporations,  which  are  corporations  created  for  civil  govern- 
ment within  certain  defined  territories,  and  which  are  conse- 
quently ^a;ed  corporations,  —  we  find  a  large  number  of  cases 
holding  that  a  corporation  created  under  the  laws  of  one 
State  cannot  become  an  "  inhabitant "  of  another  State,  nor  be 
"found"  therein,  for  the  purposes  of  Federal  jurisdiction, 
under  the  Judiciary  Act  of  1789,  and  the  amendatory  stat- 
ute of  1875,  referred  to  in  the  preceding  section,  although  it 
enters  such  State  by  its  officers  and  agents  for  the  purpose  of 
doing  business  therein.*  It  was  also  held  that  a  corporation 
created  under  the  laws  of  one  State  to  exploit  a  patented 
invention,  which  did  its  work  in  other  States  through  the 
agencies  of  sub-corporations  created  in  such  States,  was  not 
"found"  within  such  a  State,  for  the  purposes  of  Federal 
jurisdiction  of  an  action  against  it,  when  it  appeared  that  the 
relation  between  itself  and  the  sub-corporation  was  not  that 
of  principal  and  agent,  but  that  of  a  mere  licensor'  and  licensee 
or  lessor  and  lessee.^  Nor  did  the  presence  of  an  officer  of  a 
manufacturing  corporation  in  a  State  other  than  that  of  its 
domicile  for  the  purpose  of  exhibiting  its  patented  invention 
and  advertising  the  same,  make  such  a  corporation  an  "  in- 
habitant "  of  the  State,  or  "  found  "  therein,  for  the  purposes 

'■  13  Pet.  (U.  S.)  519;  post,  §  7881.  e.  Pope  Man.  Co.,  34  Fed.  Eep.  818; 

'  Myersv.Dorr,  ISBlatchf.  (U.S.)  Connor  v.  Vicksburg  &c.  R.  Co.,  36 

22;  Hume  v.  Pittsburgh  &c.  E.  Co.,  Fed.  Bep.  273;   s.  c.  I  L.  E.  A.  331; 

8  Bisa.  (U.  S.)  31 ;  Carpenter  v.  "West-  2  Interstate  Com,  Eep.  177. 

inghouae  Air-Brake  Co.,  32  Fed.  Eep.  '  United  States  v.  American  Bell 

434;    Preston  v.   Fire  Extinguisher  Telephone    Co.,    29   Fed.    Eep.    17. 

Man.  Co.,  36  Fed.  Eep.  721;  «.  c.  20  Compare  jiosi,  §  8034. 
Ohio  L.  J.  423;   GormuUy  Man.  Co. 
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of  Federal  jurisdiction,  although  it  operated  a  train  of  its  cars 
within  the  State  for  the  purpose  of  exhibition  and  advertise- 
ment. An  action  for  an  infringement  of  a  patent  could  not 
hence  be  prosecuted  against  it  in  a  Federal  court  in  such 

State.^ 

§  7486.  Further  of  This  Question.  —  There  are,  on  the 
other  hand,  a  number  of  holdings  to  the  general  effect  that  a 
foreign  corporation  is  "found  "  within  a  State,  for  the  purposes 
of  Federal  jurisdiction,  whenever  it  is  present  within  the 
State  in  such  a  sense  as,  under  the  statutes  of  the  State,  will 
give  the  State  courts  jurisdiction  of  actions  in  personam  against 
it.*  While  it  is  to  be  carefully  kept  in  mind  that  this  is  not 
necessarily  so,  but  that  the  question  of  Federal  jurisdiction 
depends  exclusively  upon  the  meaning  of  the  act  of  Congress, 
yet  it  is  a  plain  and  just  conclusion  that  the  act  of  Congress 
did  not  intend  to  exclude  the  jurisdiction  of  the  courts  of  the 
United  States  from  cases  where  the  jurisdiction  of  the  State 
courts  would  attach,  where  the  other  elements  of  Federal  juris- 
diction, generally  that  of  diverse  citizenship,  are  present.  In 
an  important  case  where  this  question  was  considered  by  three 
Federal  judges  at  circuit,  and  where  the  opinion  was  delivered 
by  Mr.  Justice  (then  Mr.  Circuit  Judge)  Jackson,  and  is  char- 
acterized by  the  care  and  judgment  which  distinguish  his 
opinions,  it  was  held  that  "  when  the  local  law,  expressly  or 
by  comity,  permits  foreign  corporations  to  do  business  in  the 
State;  when  it  also  provides  for  suit  against  them  in  a  reason- 
able and  proper  manner,  and  within  the  just  limits  of  the 
State's  power  and  authority;  and  when  a  foreign  corporation 
thereafter  enters  the  State,  and  transacts  its  corporate  busi- 
ness by  means  of  resident  agents,  coming  within  the  terms  of 
the  local  statute,  —  it  may  be  'found,'  and  is  liable  to  suit 
there,  in  either  the  State  or  Federal  courts,  by  service  of  pro- 


*  Carpenter  v.  'Westinghouse  Air-  802;  Van  Dresser  v.  Oregon  Rail.  4 

Brake  Co.,  32  Fed.  Bep.  434.  Nay.   Co.,   48  Fed.   Kep.   202;   Hat- 

^  St.  Louis  Wire  Mill  Co.  v.  Con-  Sweat  Man.  Co.  v.  Davis  Sewing-Ma- 

solidated  Barb -wire  Co.,  32  Fed.  Eep.  chine  Co.,  31  Fed.  Rep.  294. 
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cess  on  such  agent."*  We  have  already  noticed  an  overruled 
holding  ^  to  the  effect  that  a  railroad  or  telegraph  company,  oper- 
ating a  line  of  railroad  or  telegraph  within  a  State,  is  an  "in- 
habitant" of  that  State  for  the  purposes  of  Federal  jurisdiction 
under  the  act  of  1887.'  On  principle,  this  should  be  so  regarded 
where  the  constitution  and  laws  of  the  State  give  it  the  same 
rights,  privileges,  and  immunities  as  are  given  to  corporations 
organized  in  the  State,  and  require  it  to  subject  itself  to  the 
jurisdiction  of  its  courts,* — though  we  shall  see  that  the  rule 
is  now  to  the  contrary.*  But,  under  the  operation  of  this 
principle,  a  foreign  corporation  is  not  an  "inhabitant"  of  the 
domestic  State,  for  the  purposes  of  Federal  jurisdiction,  where 
it  merely  enters  for  the  purpose  of  making  occasional  purchases 
of  raw  material  for  its  manufactures,  and  has  no  business  oflSce 
nor  agent  therein.*  But  a  corporation  was  deemed  to  be  "found  " 
within  the  meaning  of  the  Judiciary  Act,  and  the  act  of  1875,' 
within  the  district  where  it  had  an  agent  who  had  the  direc- 
tion, management,  and  control  of  its  business  therein,  and 
who  superintended  its  factory  therein,  and  out  of  whose  acts 
the  suit  arose,  it  being  an  action  for  penalties  under  the  pa- 
tent laws  of  the  United  States.* 

§  7487.  Whether  a  Corporation  having  an  Office  in  An- 
other State  Becomes  an  "  Inhabitant, "  etc.  —  Pursuing  fur- 
ther these  irreconcilable  holdings,  we  find  a  number  of  decisions 
which  stick  in  the  bark  of  the  old  doctrine  that  a  corporation 
cannot  migrate,'  to  the  extent  of  holding  that  the  fact  that  a 
corporation  organized  under  the  laws  of  one  State  has  an  office 
and  managing  agent  in  another  State,  does  not  make  it  an 
"inhabitant"  of  such  other  State  for  the  purposes  of  Federal 

»  United  States  v.  American  Bell  *  Post,  ^  7488,  7489. 

Telephone  Co.,  29  Fed.  Eep.  17,  35.  •  St.  Louis  Wire  Mill  Co.  v.  Con- 

»  Ante,  §  7484.  solidated  Barb-wire  Co.,  32  Fed.  Eep. 

»  United  States  v.  Southern  Pac.  802. 

E.  Co.,  49  Fed.  Eep.  297 ;  Van  Dresser  '  Eev.  Stat.  U.  S.,  *§  732,  789. 

V.  Oregon  Bail.  &  Nav.  Co.,  48  Fed.  "  Hat-Sweat  Man.  Co.   v.    Davis 

Eep.  202.  Sewing-Machine  Co. ,  31  Fed.  Eep.  294. 

*  United  States  v.  Southern  Pac.  '  Post,  §  7881. 


E.  Co.,  49  Fed.  Eep.  297. 
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jurisdiction  of  an  action  against  it;  *  and  that  is  now  the  set- 
tled doctrine.*  Another  court  held  that  a  foreign  steam- 
ship company  which  had  its  place  of  landing  in  this  country 
at  Hoboken,  in  the  State  of  New  Jersey,  where  it  conducted 
its  business  operations,  was  not  an  "  inhabitant"  of  the  State 
of  New  York,  for  the  purposes  of  Federal  jurisdiction  under 
the  act  of  1887,  by  reason  of  the  fact  that  it  maintained 
an  office  in  the  city  of  New  York,  where  its  financial  and 
monetary  operations  were  conducted  by  its  agents.'  The  de-' 
cision  seems  to  be  untenable.  The  New  York  office  was, 
beyond  doubt,  the  principal  office,  and  the  agents  in  New 
Jersey  were  subordinate  to  the  managers  in  New  York,  and 
received  directions  from  them.  It  is  therefore  satisfactory 
to  note  the  fact  that  this  decision  was  in  effect  reversed  by 
a  mandamus}  With  reference  to  this  question,  a  distinction 
has  been  pointed  out,*  founded  upon  the  omission  of  the  word 
"found,"  from  the  statute  of  1887.*  Under  the  act  of  1875, 
which  retains  the  expression  "  in  which  he  was  found  at  the 
time  of  serving  the  writ,"  it  was  held  that  a  corporation 
might  be  "found,"  within  the  meaning  of  the  statute,  in  an- 
other State,  where  it  kept  an  office  and  transacted  business, 
although  not  a  citizen  or  resident  of  such  State,  for  the  pur- 
poses of  Federal  jurisdiction  founded  upon  diverse  citizen- 
ship.^ Upon  this  ground,  a  decision  of  the  Supreme  Court 
of  the  United  States  ought  to  be  carefully  distinguished,  as 
not  being  authority  under  the  act  of  1887,  —  namely,  that 
where  a  foreign  insurance  company  has  established  an  agency 
within  the  domestic  State,  and  appointed  an  agent,  and,  under 

'  Denton  v.  International  Co.,  86  •  By  Thayer,  J.,  in  Bensinger  &o. 

Fed.  Rep.  1;   Bensinger  &c.    Cash  Cash  Register  Co.  v.  National  Cash 

Register  Co.  v.  National  Cash  Regis-  Register  Co.,  42  Fed.  Rep,  81,  82. 

ter  Co.,  42  Fed.  Rep.  81 ;  s.c.  8  Rail.  •  Ante,  §  7484. 

&  Corp.  L.  J.  62 ;  Booth  v.  St.  Louis  '  Good  Hope  Co.  v.  Railway  Barb 

Fire  Engine  Man.  Co.,  40  Fed.  Rep.  Fencing  Co.,  22  Fed.  Rep.  635;  St. 

1;  8.  c.  6  Rail.  &  Corp.  L.  J.  484.  Louis  "Wire  Mill  Co.  v.  Consolidated 

'  Post,  ^  7488,  7489.  Barb- wire  Co.,  32  Fed.  Rep.  802 ;  Hat- 

'  Hohorst  V.  Hamburg-American  Sweat  Man.  Co.  v.  Davis  Sewing-Ma- 
Packet  Co.,  38  Fed.  Rep.  273.  chine  Co.,  31  Fed.  Rep.  294. 

*  Re  Hohorst,  150  U.  S.  653. 
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the  State  law,  stipulated  that  process  in  actions  against  it  may 
be  served  on  such  agent,  it  is  deemed  to  be  "  found  "  within 
the  State,  for  the  purposes  of  Federal  jurisdiction,  and  such 
jurisdiction  attaches  in  an  action  against  it,  provided  process 
be  served  upon  such  agent  in  conformity  with  the  law  of  the 
State.* 

§  74S8.  Doctrine  that  iBhabitancy  and  Citizenship  Iden- 
tical.—  Several  of  the  Federal  circuit  judges  drifted  into  the 
view  that  inhabitancy,  under  the  act  of  1887,  is  substantially 
identical  with  citizenship  under  the  same  act,  for  the  purposes 
of  Federal  jurisdiction  founded  upon  diverse  State  citizenship} 
But  the  two  things  are  essentially  different.  It  has  long  been 
settled  that  an  allegation  that  a  party  is  a  "  resident "  does  not 
show  that  he  is  a  "citizen"  within  the  meaning  of  the  Judici- 
ary Acts.*  In  fact,  there  is  scarcely  an  analogy  between  them. 
Under  the  Constitution,  and  the  Judiciary  Act,  and  its  various 
amendments,  the  jurisdiction  of  the  Circuit  Courts  of  the 
United  States  extends  to  controversies,  involving  a  certain 
amount  of  value,  between  "citizens"  of  the  different  States- 
By  a  fictitious  and  artificial  construction  of  the  word  "  cit- 
izen," it  was  held  to  mean  corporations,  and  the  court  became 
so  swamped  in  the  consequences  of  its  own  unfaithful  inter- 
pretation of  the  Constitution  and  Judiciary  Act,  that  it  finally 
found  itself  bound  to  hold  that  a  corporation  is,  for  the  pur- 
poses of  Federal  jurisdiction  founded  upon  diverse  State  citi- 
zenship, conclusively  presumed  to  be  a  citizen  of  the  State  under 
whose  laws  it  is  created,  and  wholly  without  reference  to  the 
residence  of  its  stockholders;  so  that,  if  we  take  for  illustration 
a  case  already  considered,*  the  Southern  Pacific  Company  is, 
for  the  purposes  of  Federal  jurisdiction  founded  upon  diverse 
citizenship,  conclusively  presumed  to  be  a  citizen  of  Kentucky, 

»  Ex  parte  Schollenberger,  96  TJ.  S.  Register  Co.,  42  Fed.  Eep.  81 ;  «.  c.  8 

369.  EaU.  &  Corp.  L.  J.  62;  FUU  v.  Dela- 

'  Booth  V.  St.  Louis  Fire  Engine  ware  &c.  E.  Co.,  37  Fed.  Eep.  65. 
Man.  Co.,  40  Fed.  Eep.  1 ;  «.  c.  6  Bail.  '  Southern  Pac.  Co.  v.  Denton,  146 

&  Corp.  L.   J.  484;    Bensinger  &c.  TJ.  S.  202,  205,  per  Mr.  Justice  Gray. 
Cash  Eegister  Co.  v.  National  Cash  *  Ante,  §  7484. 
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where  none  of  its  members  reside,  and  where  it  has  no  prop- 
erty,  and  not  to  be  a  citizen  of  California,  where  it  has  its 
chief  offices,  where  its  managers  and  most  of  its  stockholders 
reside,  and  where  its  principal  property  is  situated.  But  it 
would  be  next  to  nonsense  to  hold  that,  for  this  reason,  it  is 
not  an  "inhabitant"  of  the  State  of  California  for  the  purposes 
of  Federal  jurisdiction;  and,  as  we  have  seen,  the  contrary 
was  held  by  Mr.  Justice  Harlan  at  circuit.'  So,  the  late  Fed- 
eral Judge  Deady  of  Oregon,  —  a  judge  whose  abilities  were 
of  a  very  high  order, — saw  plainly  through  this  question,  and 
held  that  a  foreign  corporation  *may  be,  for  the  purposes  of 
Federal  jurisdiction,  an  "inhabitant"  of  a  district  or  country 
other  than  that  of  which  it  is  a  citizen  or  subject,  or  where  it 
was  organized,  within  the  meaning  of  the  word  as  used  in 
the  act  of  1887,  as  re-enacted  in  1888.*  Plainly  the  question 
whether  a  corporation  is  to  be  deemed  an  "inhabitant"  of  a 
State  other  than  that  of  its  creation,  and  if  so  when,  is  to 
be  answered  according  to  the  principles  of  general  jurispru- 
dence; and  heuce,  whenever  a  foreign  corporation  acquires  a 
permanent  business  residence  or  habitancy  within  the  domestic 
State,  it  should  be  deemed  an  "inhabitant"  of  that  State  for 
the  purposes  of  Federal  jurisdiction  under  this  statute.  A 
sensible  interpretation  of  the  word  has  been  given,  by  saying 
that  "an  inhabitant  of  a  place  is  one  who  ordinarily  is  per- 
sonally present  there;  not  merely  in  itinere,  but  as  a  resident 
and  dweller  therein." '  But  under  this  definition  a  corpora- 
tion can  never  be  an  inhabitant  of  any  place;  because,  as  it 
can  only  get  life  and  speak  through  its  agents,  it  can  never  be 
personally  present  anywhere.  Whenever  it  is  present,  it  ia 
present  vicariously  in  the  person  of  its  agents;  and  hence 
wherever  it  permanently  dwells  and  acts  and  speaks  through 
them,  it  should  be  deemed  an  "inhabitant"  for  the  purposes 
of  Federal   jurisdiction.     The  conclusion  inevitably  follows 


'  Ante,  §  7484;  United  States  v.  '  Holmes   v.  Oregon   &c.    Co.,  6 

Southern  Pac.  Co.,  49  Fed.  Eep.  297.      Sawy.  (U.  S.)  262,  277;  «.  c.  5  Fed. 

2  Miller  v.  Eastern  Oregon  Gold      Bep.  523. 
Min.  Co.,  45  Fed.  Eep.  345. 
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that  wherever  a  corporation  establishes  a  permanent  business 
office  and  agency,  it  becomes  an  "inhabitant,"  for  the  purposes 
of  jurisdiction,  under  the  true  interpretation  of  this  statute. 
Upon  this  theory,  it  was  held  that  a  Texas  railway  corpora- 
tion, whose  principal  office  and  place  of  business  were  in  the 
eastern  district  of  Texas,  was  an  inhabitant  of  the  western 
district,  because  its  road  extended  there,  where  it  had  an 
agent  and  office  for  the  transaction  of  its  ordinary  business ;i 
and  this  ruling  was  followed  in  a  similar  case  in  another  Fed- 
eral circuit.*  Nor  will  this  interpretation  of  the  word  "inhab- 
itant" operate  to  subject  corporations  to  suits  in  jurisdictions 
other  than  that  of  their  residence,  provided  it  is  restrained  by 
the  intelligent  interpretation  placed  upon  it  in  the  opinion  of 
Mr.  Circuit  Judge  Jackson,  already  alluded  to.* 

§  7489.  The  Present  Federal  Doctrine  on  This  Subject.  — 

This  doctrine  was  finally  established  by  the  Supreme  Court 
of  the  United  States  (Mr.  Justice  Harlan  dissenting),  in  a 
decision  holding  that,  under  the  act  of  Congress  of  1887,*  a 
corporation,  incorporated  in  one  State  only,  cannot  be  com- 
pelled to  answer  in  a  Circuit  Court  of  the  United  States  held 
in  another  State,  in  which  it  has  a  usual  place  of  business,  to 

•  Zambrinor.Galveston&cB.Co.,  through  or  by  means  of  its  own  agents, 

38  Fed.  Eep.  449 ;  and  compare  South-  officers,  or  representatives,  in  order  to 

em  Pac.  Co.  v.  Denton,  146  U.  S.  202.  bring  it  within  the  operation  of  the 

'  Eiddlei/.NewYorkE.  Co.,39Fed.  laws  of  a  State  other  than  that  in 

Eep.  290;  also  see  Miller  v.  Eastern  which  it  is  incorporated,  making  it 

Oregon  Gold  Min.  Co.,  45  Fed.  Eep.  amenable  to  suit  there  as  a  condition 

345.  of  its  doing  business  in  such  State; 

'  Ante,  i  7486.    The  reasoning  of  and  that  the  franchise  rights  of  a 

that  opinion  is  that  it  cannot  be  held  patent-holding  corporation  in  no  way 

sufficient  to  give  the  Circuit  Court  serve  to  establish  the  fact  that  such 

jurisdiction  in  personam  over  a  for-  corporation  is  carrying  on  its  busi- 

eign  corporation,  that  it  has  property  ness  and  is  to  be  found  wherever  its 

rights,  however  extensive,  within  the  patent ,  is   used.     United   States  v. 

district,  or  that  it  has  pecuniary  in-  .American  Bell  Telephone  Co.,  29  Fed. 

terest,  however  valuable,  in  business  Eep.  17. 

managed  or  conducted  by  others.    It  *  Act  Cong.  Mar.  3,  1887,  §  1,  as 

must  itself  be  carrying  on  business  in  corrected  in  its  enrollment  by  the 

its  own  right,  on  its  own  responsi-  Act   of    Aug.  13,  1888,   ch.  866;   25 

bility,  and  for  its  own  account,  and  U.  S.  Stat.  434. 
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a  civil  suit,  at  law  or  in  equity,  brought  by  a  citizen  of  a  dif- 
ferent State.*  This  decision,  though  learned,  and  elaborately 
worked  out  by  Mr.  Justice  Gray,  who  delivered  the  opinion  of 
the  court,  is  open  to  the  criticism  that  it  confounds  the  two 
subjects  of  citizenship  and  inhabitancy  for  the  purpose  of 
Federal  jurisdiction,  and  makes  them  identical.  It  is  subject 
to  the  further  criticism  that  it  proceeds  upon  the  antiquated 
doctrine  that  a  corporation  cannot  migrate,  but  must  dwell  in 
the  place  of  its  creation;*  from  which  the  conclusion  of  the 
court  logically  followed  that  a  corporation  could  not  acquire 
an  "  inhabitancy"  in  a  State  other  than  that  under  whose  laws 
it  was  created.  This,  as  we  have  already  pointed  out,  is  con- 
trary to  the  actual  fact  in  many  cases.  Indeed  in  many  cases 
corporations  have  no  actual  inhabitancy  in  the  State  under 
whose  laws  they  are  created,  nor  have  their  members  any 
inhabitancy  there.  This  decision  was  followed  by  another, 
in  which  the  opinion  of  the  court  was  written  by  the  same 
learned  judge,  where  the  question,  as  it  was  raised  on  the 
record,  was  whether  the  Southern  Pacific  Company,  a  cor- 
poration created  under  a  special  charter  procured  from  the 
Legislature  of  Kentucky,  could  be  sued  in  the  western  Federal 
district  of  Texas,  while  it  had  its  principal  office  in  the  east- 
ern district.  But  the  court,  following  the  decision  last  cited, 
cut  the  Gordian  knot  by  holding  that  it  could  not  be  sued  in 
Texas  at  all,  in  a  Circuit  Court  of  the  United  States.*  These 
decisions  were  applicable  to  foreign  corporations.  At  a  later 
day  the  same  court  held  that  a  domestic  corporation,  incorpo- 
rated under  the  laws  of  the  State  which  was  divided  into  two 
or  more  Federal  districts,  is,  under  the  laws  of  the  United 
States,  regulating  the  bringing  of  suits  and  actions  in  Federal 
courts,  an  inhabitant  of  that  Federal  district  of  the  State 
within  which  the  general  business  of  the  corporation  is  done, 
and  where  it  has  its  headquarters  and  general  offices.'    In 

*  Shaw   V.  Quincy  Min.  Co.,  145  *   Galveston  &c.  E.  Co.  v.  Gonzales, 

TT.  S.  444.  151  ^-  S-  496  (Jackson  and  Harlan, 

'  As  to  which,  see  post,  §  7881.  JJ.,  dissenting).    Compare  Martin  v. 

»  Southern Pac.  Co.  v.  Denton,  146  Baltimore  &c.  E.  Co.,  151  U.  S.  673, 

U.  S.  202.  B.-DA  Mexican  Nat.  E.  Co.  v,  Davidson, 
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the  case  in  which  the  Supreme  Court  of  the  United  States 
first  took  its  departure  from  what  had  been  the  general  doc- 
trine in  the  Circuit  Courts,  the  court  was  careful  to  distin- 
guish the  question  from  that  which  might  arise  in  case  of  an 
alien  corporation,  in  the  following  language:  "  This  case  does 
not  present  the  question  what  may  be  the  rule  in  suits  against 
an  alien  or  a  foreign  corporation,  which  may  be  governed  by 
different  considerations."^  Soon  afterwards  the  question  was 
presented  in  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  in  an  action  by  a  citizen  of 
the  United  States  for  an  infringement  of  a  patent,  against 
the  Hamburg-American  Packet  Company,  a  corporation  organ- 
ised and  existing  under  the  laws  of  the  Kingdom  of  Han- 
over, in  the  Empire  of  Germany,  in  which  the  service  of 
original  process  was  made  upon  the  financial  and  business 
agents  of  the  company,  who  did  its  business  in  the  city  of 
New  York.  The  Circuit  Court  dismissed  the  suit,  on  the 
ground  that  the  foreign  corporation  was  not  suable  in  the 
city  of  New  York  by  service  upon  its  financial  and  business 
agents  there  residing,  not  being  an  "  inhabitant"  of  that  Fed- 
eral district,  witliin  the  act  of  Congress  under  consideration; 
but  that  the  action  ought  to  be  brought  in  the  State  of  New 
Jersey,  wiiere  its  ships  landed  and  where  it  loaded  and  un- 
loaded its  cargoes.^  Subsequently,  a  mandamus  was  sued  out 
in  the  Supreme  Court  of  the  United  States  by  the  plaintiff, 
to  compel  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  to  take  jurisdiction  and  pro- 
ceed in  the  cause;  and  tlie  court,  in  a  learned  opinion  by  Mr. 
Justice  Gray,  endeavored  (but  seemingly  without  success)  to 
make  it  clear  that  a  distinction  exists,  in  regard  of  this  ques- 
tion of  jurisdiction,  between  the  case  of  an  alien  corporation 
and  the  case  ,of  a  corporation  created  under  the  laws  of 
another  State  of  the  Union  from  that  in  which   it  is  sued. 

157  U.  S.  201,  where  the  question  TJ.  8.  444,  453,  opinion  by  Mr.  Jus- 
related    to  the   right    to  remove    a      tice  Gray. 

cause  from  a  State  court  to  a  Federal  *  Hohorst  v.   Hamburg-American 

court.  Packet  Co.,  38  Fed.  Kep.  273. 

1  Sliaw    V.  Quincy  Min.  Co.,  145 
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The  court  accordingly  held  that  service  of  process,  in  case  of 
a  foreign  corporation,  is  well  had  upon  its  financial  agents 
through  whom  it  transacts  its  business  in  the  United  States; 
and  it  accordingly  awarded  a  mandamus  to  compel  the  Circuit 
Court  to  take  jurisdiction.* 

^  Re  Hohorst,  150  U.  S,  653. 
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Art.  I.     What  Process  Used  in  Actions   against  Corpo- 
rations.    §§  7495-7498. 
II.     Service  op  Process  on  Corporations  Generally. 
§§  7502-7547. 

SUBDIV.  I.      Upon  Whom  Service  Made.    ^§  7502-7530. 
SVBDIV.  II.    Place  and  Manner  of  Service  and  Betum.    §5  7538- 
7547. 

Article  I.     What  Process  Used  in  Actions  against  Cor- 
porations. 

Section-  Section 

7495.  Writ  of  summons.  7497.  Capias:  warrant  of  arrest. 

7496.  Subpoena  in  equity.  7498.  Distringas  and  sequestration. 

§  7495.  Writ  of  Summons. —  In  actions  in  personam  against 
corporations,  tlie  defendant  is  now  brought  into  court  in  the 
same  manner  as  is  a  natural  person  when  so  sued,  and  the 
usual  process  is  a  writ  of  summons.'-  The  writ  will  command 
the  sheriff  to  summon  the  corporation,  and  not  its  president  or 
other  officer.  If  it  commands  him  to  summon  "  the  presi- 
dent "  of  a  certain  named  company,  and  the  president  is 
served,  it  is  a  service  upon  him  individually,  —  the  super- 
added words  designating  the  company  being  mere  descriptio 
personse;  and  it  is  not  admissible  to  strike  out  the  words  "  the 
president  of,"  and  make  it  a  service  of  process  against  the  cor- 
l^oration  without  authority  or  consent.^  But  it  is  not  neces- 
sary to  describe  the  defendant  as  a  corporation.     For  instance, 

1  The  original  writ  in  assumpsit  Mechanics'  Bank,  13  Johns.  (N.  Y.) 
against   a    corporation    must   be    in      127. 

the  nature  of  a  summons,   and   not  '  Plemmons  v.  Southern  Imp.  Co., 

by  pone   or    attachment.     Lynch  v.      108  N.  C.  614 ;  s.  c.  13  S.  E.  Rep.  188. 
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it  has  been  held  sufficient  to  describe  the  defendant  as  "The 
Burlington  and  Lamoille  Kailroad  Company,  a  company  or- 
ganized under  the  laws  of  this  State."  In  such  a  case  it 
will  be  presumed  that  defendant  is  a  corporation.*  Pending 
a  motion  to  quash  the  writ  of  summons  for  an  irregularity  in 
an  action  against  a  foreign  corporation,  it  is  proper  to  allow 
the  plaintiff  to  amend  by  making  the  writ  sufficiently  formal." 

§  7496.  Subpoena  in  Equity.  —  If  the  suit  is  in  equity,  the 
original  process  is  a  suhpcena,  except  in  those  jurisdictions 
where  legal  and  equitable  remedies  are  blended  by  statute,  in 
which  case  the  same  process  is  issued  both  in  actions  at  law 
and  in  equity,  as  in  the  case  of  a  summons  at  law.  A  sub- 
poena in  equity  will  be  directed  to  the  corporation,  and  not  to 
the  particular  officer  upon  whom  it  is  to  be  served.  A  sub- 
poena directed  to  "John  B.  Norris,  President  of  the  Branch  of 
the  Bank  of  the  State  of  Alabama  at  Mobile,"  to  answer  a  bill 
of  complaint  exhibited  against  him  and  others,  is  not  process 
against  the  bank  in  question.* 

§  7497.  Capias:  Warrant  of  Arrest.  —  A  capias  was  never 
issued  against  corporations,  for  the  reason  that  a  corporation, 
being  an  intangible  person,  could  not  be  arrested  and  impris- 
oned.* Warrants  for  the  arrest  of  persons  are,  however,  issued 
in  aid  of  actions  against  corporations.     Thus,  in  New  York, 

*  Nye  V.  Burlington  &c.  R.  Co.,  60  demand  against  him,  and  by  whom  it 

Vt.  585 ;  8,  c.  11  Atl.  Rep.  689.  was  instituted.    A  variance  between 

»  Jarbee  v.  Steamboat,  19  Mo.  141;  it  and  the  summons  cannot  mislead 

Stone  V.  Travellers'  Ins.  Co.,  78  Mo.  him."    Jones  v.  Cox,  7  Mo.  173.    At 

655.    The  principle  was  thus  stated  the  samie  time,  it  is  said  that  if  an 

in  an  earlier  case :  "  If  a  variance  be-  actual  amendment  of  the  writ  were 

tween  the  declaration  and  writ  can  be  necessary,  the  cause  would  not  be 

taken  advantage  of  at  all,  it  is  not  sent  back  with  directions  to  allow  the 

seen  on  what  principle  a  party  can  amendment,  since  the  making  of  the 

avail  himself  of  it  by  a  motion  to  same  would    be  of    no  importance, 

quash.     According  to  our  practice,  Jarbee  v.  Steamboat,  supra.    In  other 

the  declaration  is  filed  before  the  writ  words,  the  court  would  regard  the 

issues,  and  the  declaration  being  the  amendment    as  having  been  made, 

foundation  of  the  writ,  and  accom-  Stone  v.  Travellers'  Ins.  Co.,  supra. 
panying  it,  the  party  would  look  to  it  '  Walker  v.  Hallett,  1  Ala.  379. 

in  order  to  ascertain  the  nature  of  the  *  Ante,  §§  6439,  (5448. 
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on  an  application  by  a  receiver  of  a  dissolved  corporation  for 
a  warrant  of  arrest  against  a  person  for  concealing  and  em- 
bezzling corporate  property,  there  must  be  an  aiSdavit  furnish- 
ing competent  proof  that  tliere  is  good  reason  to  believe  that 
property  of  the  corporation  has  been  concealed  and  embezzled 
by  such  corporation;  and  under  a  statute^  notice  of  the  appli- 
cation for  the  warrant  must  be  served  on  the  Attorney-General.^ 

§  7498.  Dlstring-as  and  Sequestration.  —  Originally,  the 
manner  of  coercing  the  members  of  a  corporation,  in  an  ac- 
tion against  it,  was  by  distraint  of  its  goods  and  chattels,  and 
for  this  purpose  a  writ  of  distraint  was  issued.  This  writ  was 
also  issued  in  aid  of  an  execution  against  the  corporation.* 


Article  II.     Service  of  Process   on   Corporations   Gen- 
erally. 

SUBDIVISION  I.    Upon  Whom  Service  Made. 


Section 

7502.  State  law  governs  in  actions  in 

Federal  courts. 

7503.  Statute  must  be  followed  in  or- 

der to  give  jurisdiction. 

7504.  Legislature  may  change  modes 

of  service. 

7505.  Enle  where  there  is  no  govern- 

ing statute. 

7506.  Agency  of  person  on  whom  pro- 

cess served  must  appear  of 
record. 

7507.  Whether  the  return  conclusive 

as  to  the  fact  of  agency. 

7508.  Service  upon  directors. 


Section 

7509.  Service  upon  officer  after  term 

expires,  or  after   office   re- 
signed or  abandoned. 

7510.  Further  of  this  subject. 

7511.  Service  upon  the  president. 

7512.  Service  on  managing  agent. 

7513.  Who  not  managing  agents  to 

receive  such  service. 

7514.  Service  on  general  agent. 

7515.  Service  upon  secretary,  or  sec- 

retary and  treasurer. 

7516.  Service  upon  any  agent  or  em- 

ploy6. 


1  N.  Y.  Laws  1883,  ch.  878. 

'  Ee  Vanamee,  29  N.  Y.  St.  Eep. 
198. 

'  "After  service  of  writ  of  execution 
of  a  decree  against  a  corporation,  the 
next  process  is  a  distringas,  and  after 
that  a  sequestration,  which  being  once 
awarded,  they  can  never  after  come 
and  pray  to  enter  their  appearance, 


as  they  might  have  done  on  the  dis- 
tringas, which  issues  for  that  very 
purpose  to  compel  them  to  appear; 
but  the  appearing  being  past,  the  pro- 
cess must  go,  because  the  appearance 
being  only  in  favor  of  liberty,  can  be 
of  no  service  to  a  corporation,  which 
cannot  be  committed."  Bac.  Abr., 
Corporations,  E,  2. 
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Section  Section 

7517.  Service  on  station  agents  of  raU-      7524.  Service  upon  clerk,  book-keep- 

way  companies.  er,  etc. 

7518.  Service    upon   person    having      7525.  Service  upon  traveling  agent. 

property  in  charge.  7526.  What  agent  can  accept  service. 

7519.  Service  on  any  agent  in  actions      7527.  Authority  to  accept  service,  how 

growing  out  of  the  business  shown. 

of  his  agency.  7528.  Service  upon  an  oflBcer  who  is 

7520.  Service  upon  a  railway  section  plaintiff  in  the  suit. 

foreman.  7529.  Service  upon  corporate  ofiBcer 

7521.  Service  upon  stockholders.  temporarily  within  the  juris- 

7622.  Service  upon  the  cashier  of  a      „,„„    „  ^^'I'V^'  j 

iL     j^  7530.  Substituted  service  on  another 

-KOO    o      •     '  •  officer  where    proper  officer 

7523.  Service  upon  receivers.  ^  .       , 

^  not  found. 

§   7503.  State  Law  Governs  in  Actions  in  Federal  Courts. 

Under  the  Federal  act  of  1792,^  it  was  within  the  power  of  the 
Federal  courts,  by  general  rules,  to  adapt  their  practice  to  the 
exigencies  and  conditions  of  the  times.  But  since  the  pas- 
sage of  the  process  act  of  1872,^  the  pleadings,  forms,  and 
modes  of  procedure  in  the  Federal  courts  must  conform  to 
the  State  law  and  to  the  practice  of  the  State  courts,  except 
where  Congress  has  legislated  upon  a  particular  subject  and 
prescribed  a  rule.  When,  therefore,  a  State  statute  prescribes 
a  particular  mode  of  serving  mesne  process,  that  mode  must 
be  followed;  and  this  rule  is  said  to  be  especially  exacting  in 
reference  to  corporations.'  This,  it  is  to  be  observed,  is  in 
conformity  with  the  principle  elsewhere  stated,'  that  where  a 
particular  mode  of  serving  process  is  pointed  out  by  statute, 
that  mode  must  be  followed.  By  this  act  of  Congress,  the 
statute  law  of  the  particular  State  within  which  the  Federal 
court  sits,  is  made  the  law  governing  the  practice  of  the  Fed- 
eral court  in  reference  to  its  process.  The  State  law  becomes 
the  law  of  the  United-  States  by  congressional  adoption.  It  is 
the  professed  rule  of  the  Federal  courts  —  often  departed  from 
—  to  follow  the  State  courts  in  the  construction  of  their  own 
statutes;  but  here,  it  is  conceived,  the  rule  does  not  in  strict- 

»  lU.  S.  Stat.  275.  »  Amy  v.  Watertown,  130  TJ.  S. 

2  17  U.  S.  Stat.  196;  Kev.  Stat.     801. 
U.  S.  914.  *  Fost,  §§  7503,  8021. 
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ness  apply;  since,  by  this  coDgressional  adoption,  the  State 
statute  has  become,  for  the  purposes  of  Federal  practice,  a 
Federal  statute.  Nevertheless,  courts  of  the  United  States, 
for  the  sake  of  carrying  out  the  policy  which  Congress  had 
in  view,  of  securing  within  each  State  a  uniform  practice 
in  both  classes  of  courts,  State  and  Federal,  will  defer  to 
the  construction  put  by  the  highest  courts  of  the  particular 
State  upon  the  construction  of  its  process  act,  whenever  the 
question  arises  in  actions  commenced  in  a  Federal  court.*  lu 
some  respects  it  is  not  possible  to  make  a  literal  application  of 
the  State  process  act  in  the  Federal  courts,  but  the  Federal 
court  applies  it  by  as  close  an  analogy  as  its  constitution  per- 
mits. Thus,  where  the  State  statute  provides  for  service  of 
process  against  a  railroad  company  upon  one  of  certain  offi- 
cers, if  such  officer  is  in  the  county,  otherwise  upon  another 
agent,  the  process  of  a  Federal  court  must  be  served  upon 
such  officer  if  within  the  Federal  district?  The  act  of  Congress 
elsewhere  considered,'  providing  for  the  venue  of  actions  in 
Federal  courts  where  jurisdiction  otherwise  attaches  under 
the  Constitution  and  the  Judiciary  Act,  confers,  as  we  have 
elsewhere  seen,*  a  personal  privilege  upon  the  defendant,  which 
he  may  waive,  and  which  he  does  waive  by  appearing  and  con- 
testing the  merits  when  sued  in  a  Federal  district  other  than 
that  of  his  habitation.  When,  therefore,  a  foreign  corpora- 
tion has,  in  pursuance  of  the  laws  of  the  domestic  State  in 
which  it  does  business,  designated  a  person  upon  whom  pro- 
cess may  be  served,  this  designation  may  be  extended  to  Fed- 
eral, as  well  as  to  State,  process.  The  corporation  thereby 
consents  to  be  sued  in  the  district  embracing  such  State,  and 
waives  the  exemption  granted  to  it  under  the  act  of  Congress.'^ 

*  "  In  the  construction  of  a  State  S.  301,  318 ;  citing  Burgess  v.  Selig- 

statute,  in  a  matter  purely  domestic,  man,  107  U.  S.  20. 
as  this  is,  we  always  feel  strongly  dis-  ^  Miller  v.  Norfolk  &  W.  E.  Co.,  41 

posed  to  give  great  weight  to  the  de-  Ted.  Eep.  431. 
cisions  of  the  highest  tribunal  of  the  *  Post,  §  7884,  et  seq. 

State."    Amy  v.  Watertown,  130  U.  *■  Post,  §  7554. 

*  Gray  v.  Quicksilver  Min.  Co.,  21  Fed.  Kep.  288. 
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§  7503.  Statute  must  be  Followed  in  Order  to  Give  Juris- 
diction.—  Where  a  particular  method  of  service  of  process 
upon  corporations  is  pointed  out  by  statute,  that  method  must 
be  followed;  and  where  the  statute  designates  the  officer  or 
agent  upon  whom  process  is  to  be  served,  it  must  be  served 
upon  that  officer  or  agent,  in  order  to  give  jurisdiction.'  Stat- 
utes of  this  kind  are  not  regarded  as  directory,  but  as  manda- 
tory and  exclusive;  hence  where  a  statute  prescribes  the  method 
of  service,  a  method  not  included  therein  will  not  be  good, 
although  it  might  have  been  good  at  common  law.  Thus,  if 
the  statute  designates  certain  officers  or  agents  upon  whom 
writs  may  be  served,  a  service  upon  another  agent,^  or  even 
upon  a  person  in  possession  of  the  property  of  the  corporation 
sought  to  be  affected  by  the  suit,'  will  not  give  jurisdiction. 
Where  there  are  two  statutes,  one  directing  the  mode  of  service 
generally,  and  the  other,  using  the  word  "  may,"  and  provid- 
ing how  service  may  be  made  in  the  special  case,  the  special 
statute,  not  being  in  terms  exclusive  —  for  here  "  may"  is  not 
to  be  read  "must" — does  not   exclude  the  mode  of  service 


•  Amy  V.  Watertown,  130  TT.  S.  ford  Kre  Ins.  Co.  v.  Owen,  30  Mich. 
301,  316;  Weil  v.  Greene  County,  69  441;  Merrill  u.  Montgomery,  25  Michi. 
Mo.  281 ;  Chambers  v.  King  &c.  73 ;  American  Express  Co.  v.  Conant, 
Manufactory,  16  Kan.  270 ;  Kennedy  45  Mich.  642 ;  Southern  Ex.  Co.  v. 
V.  Hibernia  &c.  Soc,  88  Cal.  151;  Craft,  43  Miss.  508 ;  Kibbe  v.  Benson, 
Aiken?).  Quartz  Rock  &c.  Co.,  6  Cal.  17  Wall.  (TJ.  S.)  624;  Alexandria  v. 
186;  O'Brien  v.  Shaw's  Flat  &c.  Co.,  Fairfax,  95  TJ.  S.  774;  Settlemier  v. 
10  Cal.  343 ;  Eeddington  v.  Mariposa  Sullivan,  97  TJ.  S.  444 ;  Evans  v.  Dub- 
Ac.  Co.,  19  Hun  (N.  Y.),  405;  Cherry  lln  &c.  R.  Co.,  ]4  Mees.&  W.  142; 
V.  North  &  South  R.  Co.,  59  Ga.  446;  Walton  v.  Universal  Salvage  Co.,  16 
TJnion  Pac.  E.  Co.  v.  Miller,  87  111.  •  Mees.  &  W.  438 ;  Brydolf  ii.  Wolf,  Car- 
45;  Lake  Shore  &c.  R.  Co.  v.  Hunt,  penter  &c.  Co.,  32  Iowa,  509;  Hoen 
39  Mich.  469;  Great  West.  Min.  Co.  v.  Atlantic  &c.  R.  Co.,  64  Mo.  561; 
V.  Woodmas  &c.  Co.,  12  Colo.  46;  Lehigh  Valley  Ins.  Co.  v.  Fuller,  81 
s.  c.  13  Am.  St.  Rep.  204 ;  20  Pac.  Pa.  St.  398 ;  Congar  v.  Galena  &c.  R. 
Rep.  771 ;  Foster  v.  Hammond,  37  Wis.  Co.,  17  Wis.  477,  485. 
185,  187;  Helms  v.  Chadbourne,  45  »  Southern  Ex.  Co.  v.  Craft,  43 
Wis.  60 ;  Watertown  v.  Robinson,  69  Miss.  508, 

Wis.  230;  «.  c,  on  former  trial,  59  Wis.  '  Aiken  v.  Quartz  Rock  &c.  Co.,  p 

513;  17  N.  W.  Rep.  642;  Cosgrove  v.  Cal.  186;  O'Brien  v.  Shaw's  Flat  &c. 

Tebo  &c.  R.  Co.,  54  Mo.  495;  Hebel  v.  Co.,  10  Cal.  343. 
Amazon  Ins.  Co.,  33  Mich.  400;  Hart- 
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pointed  out  by  the  general  statute.^  The  provision  in  a  par- 
ticular statute  directing  the  manner  in  which  process  is  to  be 
served  upon  the  corporation  is  not  superseded  by  a  general 
law  providing  a  different  mode  of  service  upon  similar  cor- 
porations; for  generalia  specialibus  non  derogant} 

§  7504.  Legislature  may  Change  Modes  of  Service. — The 

legislature  may,'  and  the  legislatures  of  the  States  constantly 
do,*  change  the  modes  of  serving  process  upon  corporations; 
and  this  is  no  violation  of  the  vested  rights  of  the  corporation, 
and  no  impairment  of  the  obligation  of  the  contract  between 
it  and  the  State  subsisting  in  its  charter,  but  is  a  matter 
relating  to  the  remedy  merely. 

§  7505.  Kule  where  there   is    No    Governing  Statute.  — 

If  there  is  no  governing  statute,  then,  under  the  principles  of 
the  common  law,  as  elsewhere  explained,"  the  service  must,  in 
order  to  bind  the  corporation,  be  made  upon  an  officer  or  agent 
sustaining  such  a  relation  to  it  as  to  be  capable  of  receiving 
notice  for  it  in  respect  of  the  matter  of  the  suit.*  At  common 
law  this  ofl&cer  was  the  head  officer  of  the  corporation, —  in  the 
case  of  a  municipal  corporation,  the  mayor!'  But  a  sound 
modern  view  is  that  where  the  corporation  is  one  engaged  in 
trade  or  business,  service  may  be  made  upon  the  officer  or 
agent  whose  duty  it  is,  either  in  his  official  capacity  or  by 
virtue  of  his  employment,  to  communicate  the  fact  of  such 
service  to  the  governing  body  of  the  corporation;'  and  that 
such  an  officer  may  be  its  secretary,^  who,  as  already  seen,  is 
its  organ  of  communication  with  the  outside  world.'" 

'  State  V.  Hannibal  &c.  E.  Co.,  51  American  Telegraph  &c.  Co.,  56  Hun 

Mo.  532.  (N.  Y,),  430;  s.  c.  81  N.  Y.  St.  Eep. 

■'  Stabler  v.  Alexandria,   42  Fed.  465;  ION.  Y.  Supp.  138. 
Eep.  490.  '  1  Tidd  Prac.  116 ;  People  v.  Cairo, 

'^  New  Albany  &c.  E.  Co,  v.  Mc-  50  111.  154. 
Namara,  11  Ind.  543.  «  pock  v.  Elizabetbtown  &c.  Man. 

*  Fee  V.  Big   Sand   Iron  Co.,    13  Co.,  34  N.  J.  L.  312. 

Ohio  St.  563.  »  Heltzell  v.  Chicago  &c.  E.  Co.,  77 

*  Arde,  §  5195,  et  seg.  Mo.  315,  317. 

^  Sturtevant  v.  Milwaukee  &c.  E.  "  Ante,  §  5195. 

Co.,  11  Wis.  61.    Compare  Barrett  v. 
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§  7606.  Agency  of  Person  on  Whom  Process  Served  must 
Appear  of  Keeord.  —  That  the  person  on  whom  the  process 
was  served  sustains  such  a  relation  to  the  corporation  as  to 
aflfect  it  with  notice,  under  the  principles  of  the  preceding  sec- 
tion, must  in  some  way  appear  of  record.^  In  some  jurisdic- 
tions it  is  error  to  render  ajvdgment  by  default,  without  proof 
being  made  to  the  court  that  the  person  upon  whom  the  ser- 
vice was  made  sustains  the  relation  to  the  corporation  indi- 
cated above.*  Thus,  although  the  process  is  returned  as  having 
been  served  upon  the  president  of  the  corporation,  it  is  neces- 
sary that  proof  of  his  official  character  should  be  made  to  the 
court,  to  support  a  judgment  by  default,  and  the  sheriff's  re- 
turn alone  does  not  prove  that  fact.'  So,  an  acceptance  of 
service  by  the  secretary  of  a  corporation  is  not  of  itself  suffi- 
cient evidence  that  he  bears  such  a  relation  to  the  corporation 
as  will  make  the  service  effectual  to  give  jurisdiction  against 
the  corporation,  although  the  governing  statute  permits  the 
service  to  be  made  upon  the  secretary  of  a  corporation.  "  That 
be  was  the  secretary  must  be  shown."*  This  is  analogous  to 
the  general  rule  that  agency  cannot  be  proved  by  the  mere 
unsworn  declarations  of  the  agents.'  But  where  the  judgment 
entry  contains  the  recital  that  service  was  proven  to  the  satis- 
faction of  the  court,  this  must  be  construed,  in  favor  of  the 
judgment,  to  mean  that  evidence  was  introduced  tending  to 
show  that  the  person  accepting  service  was  the  secretary  of  the 
company,  as  he  describes  himself.* 

•  Sturtevant  v.  Milwaukee  &c.  E.  '  Ante,  §  4880. 

Co.,  11  Wis.  61.  '  Talladega  Ins.  Co.  v.  Woodward, 

'  Bank  v.  Walker,  Minor   (Ala.),  44  Ala.  287.    The  same  practice  ob- 

391 ;  Lyon  v.  Lorant,  3  Ala.  151 ;  We-  tains  in  Louisiana,  where  the  corpo- 

tumpka  &c.  E.  Co.  v.  Cole,  6  Ala.  656 ;  ration  defendant  can  appear  specially 

Talladega  Ins.  Co.  v.  McCuUough,  42  for  the  purpose  of   objecting  to  the 

Ala.  667 ;  Oxford  Iron  Co.  v.  Spradley,  mode  of  service,  absurd  as  this  may 

42  Ala.  24;    Talladega    Ins.    Co.  v.  seem.      See  Collier  v.  Morgan's  E. 

Woodward,  44  Ala.  287.  Co.,   41  La.  An.  37;  s.  c.  5   South. 

'  Wetumpka  &c.  E.  Co.  v.  Cole,  6  Eep.  537.    In  this  case  a  domestic 

Ala.  655.  railroad  company  was  allowed  to  trifle 

*  Talladega  Ins.  Co.  v.  Woodward,  with  justice  by  coming  into  court  for 
44  Ala.  287.  See  also  Hebel  v,  Ama-  the  purpose  of  showing  that  the  per- 
zon  Ins.  Co.,  33  Mich.  400.  son  on  whom  process  against  it  had 
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§  7607.  Whether  the  Keturn  Conclusive  as  to  the  Fact  of 
Agency.  —  This  leads  us  to  the  inquiry  whether  the  return  of 
the  sheriff,  or  other  officer  executing  the  process,  is  conclusive 
upon  the  question  whether  the  person  upon  whom  it  was 
served  sustained  the  relation  to  the  corporation  required  by 
the  statute,  or  by  the  principles  of  the  common  law,  as  stated 
in  a  preceding  section.*  It  is  a  general  principle  of  law  that 
the  return,  by  an  officer  competent  to  serve  and  return  a  writ 
of  summons,  of  the  fact  and  mode  of  service,  if  in  due  form 
of  law,  is  conclusive  upon  the  parties  to  the  record,  in  all  pro- 
ceedings, except  in  an  action  against  the  officer  for  a  false  return." 
This  is  in  conformity  with  the  more  general  rule  of  common 
law  that  the  return  of  the  officer  upon  any  process  in  a  case 
is  conclusive  on  the  parties  to  the  suit,  and  can  only  be  im- 
peached in  an  action  against  the  sheriff  for  a  false  return.' 


been  served  was  not  in  fact  its  secre- 
tary, as  the  sheriff  had  returned. 
Compare  Jacobs  v.  Sartorius,  3  La. 
An.  9.  The  true  rule  ought  to  be  that 
if  a  defendant  whose  residence  is 
within  the  jurisdiction  comes  into 
court  to  make  such  an  objection,  he 
comes  for  all  purposes;  and  many 
courts  so  hold. 

'  Ante,  §  5195,  et  seg, 

'  Hallowell  v.  Page,  24  Mo.  590; 
Delinger  v.  Higgins,  26  Mo.  180;  Mc- 
Donald V.  Leewright,  31  Mo.  29 ;  s.  c. 
77  Am.  Dec.  631;  Reeves  v.  Eeeves, 
33  Mo.  28 ;  Stewart  v.  Stringer,  41  Mo. 
400 ;  8.  c.  97  Am.  Dec.  278 ;  Jeffries  v. 
Wright,  51  Mo.  215 ;  Phillips  v,  Evans, 
64  Mo.  17 ;  Anthony  v.  Bartholow,  69 
Mo.  186 ;  Madison  Co.  Bank  v.  Suman, 
79  Mo.  527 ;  Heath  v.  Missouri  &c.  R. 
Co.,  83  Mo.  617,  623. 

'  Ante,  §  3363,  p.  2426,  note  3;  Dalt. 
189, 191 ;  Rol.  Abr.,  Return,  O. ;  Wat- 
son on  Sheriffs,  72 ;  Knowles  v.  Lord, 
4  Whart.  (Pa.)  500;  s.  c.  34  Am.  Dec. 
525 ;  Diller  v.  Roberts,  13  Serg.  &  R. 
(Pa.)  60 ;  8.  c.  15  Am.  Dec.  578 ;  Mentz 
V.  Ilamman,  5  Whart.  (Pa.)  150;  «.  c. 


34  Am.  Dec.  546;  Blythe  v.  Richards, 
10  Serg.  &  R.  (Pa.)  261 ;  s.  c.  13  Am. 
Dec.  672  (scire  facias) ;  Denny  v.  Wil- 
lard,  11  Pick.  (Mass.)  519 ;  8.  c.  22  Am. 
Dec.  389.  In  like  manner,  a  sheriff's 
return  is  conclusive  upon  execution 
creditors,  in  a  contest  between  them 
as  to  the  right  of  priority.  Flick  v. 
Troxsell,  7  Watts  &  S.  (Pa.)  65.  As  to 
the  nature  of  the  evidence  afforded 
by  a  sheriff's  return,  see  Mitchell  v. 
Lipe,  8  Yerg.  (Tenn.)  179 ;  s.  c.  29  Am. 
Dec.  116;  Palmer  v.  Clarke,  2  Dev. 
L.  (N.  O.)  354;  s.  c.  21  Am.  Dec.  340; 
Stevens  v.  Brown,  3  Vt.  420 ;  8.  e.  23 
Am.  Dec.  215;  Ritter  v.  Scannell,  11 
Cal.  238,  248 ;  s.  c.  70  Am.  Dec.  775 ; 
Rogers  v.  Cawood,  1  Swan  (Tenn.), 
142,  148;  8.  c.  55  Am.  Dec.  729;  Lea 
V.  Maxwell,  1  Head  (Tenn.),  865.  3G9 ; 
Green  v.  Lanier,  5  Heisk.  (Tenn.)  678 ; 
Whitaker  v.  Sumner,  7  Pick.  (Mass.) 
551 ;  8.  c.  19  Am.  Dec.  298.  In  a  suit 
in  equity  to  enjoin  a  judgment  at  law, 
the  plaintiff  may  show  that  he  had 
no  notice  of  the  action,  where  to  do 
so  does  not  necessarily  contradict  the 
sheriff's  return,  — as  where  he  shows 
5963 


6  Thomp.  Corp.  §  7507.]    actions  by  and  against. 

This  general  rule  is  applicable  in  the  case  of  service  upon  cor- 
porations, as  well  as  upon  natural  persons.  "  In  some  States 
a  departure  from  this  rule  has  been  recognized  in  its  applica- 
tion to  corporations,  when  the  service  of  process  therein  is 


that  he  was  absent  from  home  at  the 
time  the  process  was  served  by  leav- 
ing a  copy  at  his  residence.  Jones  v. 
Commercial  Bank,  5  How.  (Miss.)  43; 
«.  c.  35  Am.  Dec.  419.  That  the  sher- 
iff is  estopped  from  contradicting  his 
own  return,  —  see  Boone  County  v. 
Lowry,  9  Mo.  23;  s.  c.  43  Am.  Dec. 
632;  State  v.  Eollins,  13  Mo.  179, 182; 
M'Clelland  v.  Slingluff,  7  Watts  &  S. 
(Pa.)  134 ;  s.  c.  42  Am.  Dec.  224.  Com- 
pare Arnold  v.  Brown,  24  Pick.(Mass.) 
89;  e.  c.  35  Am.  Dec.  296,— where  it 
was  held  that  an  attaching  oflBcer  is 
not  estopped  from  showing  that  the 
property  seized  by  him  did  not  belong 
to  the  defendants.  And  it  has  been 
held  that  a  sheriff's  return  cannot  be 
contradicted,  even  in  a  proceeding  by 
motion  against  him  and  his  sureties 
to  compel  them  to  pay  the  amount  of 
a  judgment,  with  damages,  for  not 
levying  on  certain  property,  the  sher- 
iff having  made  a  return  of  nulla  bona 
on  the  writ  of  the  moving  party,  and 
levied  upon  and  sold  the  property  of 
the  same  defendant  on  other  writs. 
Egery  v.  Buchanan,  5  Cal.  53.  In  like 
manner,  a  sheriff's  return  of  the  due 
execution  ot  a,  fieri  facias  is  conclusive 
evidence  in  his  favor,  on  a  motion 
to  amerce  him.  Bank  v.  Domigan,  12 
Ohio,  220 ;  s.  c.  40  Am.  Dec.  475.  It 
is  laid  down  as  undoubted  law  that 
such  a  return  is  admissible  evidence 
in  the  officer's  favor,  as  also  to  affect 
the  rights  of  third  persons.  Gyfford 
V.  Woodgate,  11  East,  297;  Hatha- 
way V.  Goodrich,  5  Vt.  65;  Stanton 
V.  Hodges,  6  Vt.  64;  Barrett  v.  Cope- 
land,  18  Vt.  67;  «.  c.  44  Am.  Dec.  362. 
But  as  to  the  rights  of  third  persona 
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it  is  prima  facie  evidence  only.  So,  it 
has  been  held  that  a  sheriff's  return 
on  an  execution  is  prima  facie  evi- 
dence in  his  favor,  in  an  action  to 
recover  the  price  of  the  land  sold 
thereunder.  Hand  v.  Grant,  5  Smedes 
&  M.  (Miss.)  508;  «.  c.  43  Am.  Dec. 
528.  So,  his  return  is  evidence  in  his 
favor  in  an  action  by  him  against  the 
purchaser  at  a  sale  made  by  him  to 
recover  the  price  bid  for  the  land. 
Nichol  V.  Eidley,  5  Yerg.  (Tenn.)  63; 
«.  c.  26  Am.  Dec.  254.  So,  an  officer's 
return  on  an  attachment  is  prima  facie 
evidence  in  his  favor  in  an  action  by 
him  to  recover  the  attached  property. 
Nichols  V.  Patten,  18  Me.  231 ;  g.  c.  36 
A  m.  Dec.  713.  But  in  these  and  other 
cases  it  is  ruled  that  the  return  of  an 
officer,  where  he  is  a  party,  is  only 
prima  facie  eYideuce  (Bruce  i;.  Holden, 
21  Pick.  (Mass.)  187;  Sias  v.  Badger, 
6  N.  H.  393),  and  this  is  obviously  the 
sound  view.  The  general  and  sound 
view  is  that,  as  between  the  parties 
to  the  suit  and  those  claiming  under 
them  as  privies,  and  all  others  whose 
rights  and  liabilities  are  dependent 
upon  the  suit,  the  return  is  conclu- 
sive ;  but  as  to  third  persons,  whose 
interests,  though  not  connected  with 
the  suit,  may  be  affected  by  the  pro- 
ceedings of  the  sheriff,  and  as  to  col- 
lateral facts  or  matters  not  necessary 
to  be  returned,  it  is  at  most  prima 
facie  evidence.  Chadbourne  v.  Sum- 
ner, 16  N.  H.  129;  s.  c.  41  Am.  Dec. 
720.  See  also  Hutchins  v.  Johnson, 
12  Conn.  376;  s.  c.  30  Am.  Dec.  622. 
On  the  other  hand,  there  is  judicial 
authority  in  support  of  the  view  that 
his  return  is  conclusive  on  the  parties 


SERVICE  OP  PROCESS.     [6  Thomp.  Corp.  §  7508. 

permitted  by  law  to  be  made  upon  a  designated  agent  of  the 
corporation.  It  has  been  held  that,  however  conclusive  the 
return  of  service  should  be  regarded  as  to  the  time,  place,  and 
manner  thereof,  it  should  be  treated  as  only  prima  facie  evidence 
of  the  fact  of  agency."^ 

§  7508.  Service  upon  Directors.  —  The  board  of  directors, 
sometimes  called  the  board  of  trustees,  are  the  managing  body  of 
every  private  corporation,  except  in  rare  and  peculiar  schemes 


to  the  record,  even  when  collaterally 
called  in  question.  Doe  v.  IngersoU, 
11  Smedes  &  M.  (Miss.)  249;  s.  c.  49 
Am.  Dec.  57,  per  Sharkey,  C.  J.  The 
sheriff's  return  in  an  action  of  eject- 
ment is  only  prima  facie  evidence  of 
possession  by  defendant,  etc.  Cooper 
V.  Smith,  9  Serg.  &  R.  (Pa.)  26;  s.  c. 
11  Am.  Dec.  658.  Omissions  in  a  sher- 
iff's return  cannot  be  supplied  by  ex- 
trinsic evidence,  but  may  be  cured 
by  an  amendment  under  order  of  the 
court.  Fairfield  v.  Paine,  23  Me.  498 ; 
g.  c.  41  Am.  Dec.  357.  As  to  the 
amendments  of  the  returns  upon 
writs,  see  Malone  v.  Samuel,  3  A.  K, 
Marsh.  (Ky.)  350;  «.  c.  13  Am.  Dec. 
172;  also  elaborate  note,  13  Am.  Dec. 
173-181 ;  also  Freeman  v.  Paul,  3  Me. 
260;  s.  c.  14  Am.  Dec.  237;  Crocker 
V.  Mann,  3  Mo.  472;  «.  c.  26  Am.  Dec. 
684 ;  Barnard  v.  Stevens,  2  Aik.  (Vt.) 
429 ;  s.  c.  16  Am.  Dec.  733 ;  Hefflin  v. 
McMinn,  2  Stew.  (Ala.)  492;  s.  c.  20 
Am.  Dec.  58;  Dewar  v.  Spence,  2 
Whart.  (Pa.)  211;  s.  c.  30  Am.  Dec. 
241  (denying  amendment  which  ren- 
ders subsequent  proceeding  void); 
Berry  v.  Griffith,  2  Harr.  &  G.  (Md.) 
337 ;  s.  c.  18  Am.  Dec.  309. 

1  Martin,  Com.,  in  Heath  v.  Mis- 
souri &o.  E.  Co.,  83  Mo.  617,  624. 
Compare  State  v.  O'Neill,  4  Mo.  App. 
221,  where  it  is  said  that  the  return 
of  the  sheriff  is  conclusive  as  to  the 
official  character  of  the  person  served; 


and  see  Willamette  Falls  &c.  Co.  v. 
Williams,  1  Or.  112.  So,  in  Illinois, 
the  return  of  the  officer  as  to  the  fact 
of  the  agency  of  the  person  upon 
whom  he  has  served  the  process  is 
not  conclusive  of  his  agency,  but  the 
question  whether  he  was  the  agent  of 
the  defendant  or  not  may  be  contested 
under  a  plea  in  abatement;  though  it 
is  waived  by  pleading  to  the  merits. 
Mineral  Point  E.  Co.  v.  Keep,  22  111. 
9 ;  8.  c.  74  Am.  Dec.  124.  This  seems 
to  be  in  conformity  with  an  excep- 
tional rule  in  that  State  that  a  sher- 
iff's return  of  original  process  is  only 
prima  facie  evidence  of  the  truth  of 
the  matters  therein  recited,  and  may 
be  put  in  issue  by  a  plea  in  abate- 
ment. Sibert  v.  Thorp,  77  111.  45. 
See  also  Brown  v.  Brown,  59  111.  315, 
317.  So,  in  Alabama,  as  already  seen 
(ante,  §  7506),  in  order  to  support  a 
judgment  by  default  against  a  corpo- 
ration, it  is  necessary  that  it  should  be 
proved  to  the  court,  otherwise  than 
by  the  sheriff's  return  or  the  clerk's 
statement,  that  the  person  upon 
whom  the  summons  and  complaint 
were  served  occupied  such  a  relation 
to  the  defendant  that  service  upon 
him  would  affect  the  company  with 
legal  notice,  and  give  the  court  juris- 
diction. Southern  Ex.  Co.  v.  Carroll, 
42  Ala.  437 ;  Oxford  Iron  Co.  v.  Sprad- 
ley,  42  Ala.  24;  Talladega  Ins.  Co.  v. 
McCullough,  42  Ala.  667. 
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of  incorporation.  They  wield  this  power  for  all  purposes  con- 
nected with  its  business.'  In  the  absence  of  any  statute,  they 
are  therefore  the  primary  persons  upon  whom  process  against 
the  corporation  is  to  be  served.  But  service  upon  them  will, 
in  strictness,  be  good  only  where  they,  or  a  quorum  of  them, 
are  assembled  and  sitting  as  a  board;  for  as  already  seen,  their 
agency  is  a  joint  agency,  and  single  directors,  unless  otherwise 
acting  as  agents  of  the  corporation,  do  not  sustain  such  a  rela- 
tion to  it  as  to  afifect  it  with  notice.^  To  obviate  the  effect  of 
this  principle,  and  to  facilitate  the  service  of  process  upon 
corporations,  statutes  have  been  enacted  in  some  States  per- 
mitting such  service  upon  individual  directors.^  Under  such 
statutes  the  question  has  sometimes  arisen  as  to  whether  ser- 
vice could  be  made  upon  the  directors  in  case  of  the  cor- 
poration becoming  defunct,  or  in  case  of  their  resignation  or 
abdication.  In  case  of  a  defunct  corporation,  service  upon  the 
last  board  of  directors  has  been  held  sufHcieut  under  such  a 
statute,*  to  give  the  court  jurisdiction.* 


1  Ante,  §  3967,  et  seq. 

'  Ante,  §  3908.  But  see  ante,  §  5220, 
et  seq.  See,  for  a  statement  of  this  prin- 
qiple.  Dock  v.  Eliza  bethtown  Steam 
Man.  Co.,  34  N.  J.  L.  312,  317. 

'  Under  a  statute  of  this  kind  (N. 
0.  Eev.  Code,  ch.  26,  §  24),  it  was 
held  that  the  director  upon  whom 
process  should  be  served  must  be  one 
of  the  eleven  of  the  principal  direct- 
ors of  a  particular  bank,  and  not  a  di- 
rector appointed  by  the  authorities  of 
the  bank  for  the  management  of  its 
branches  or  agencies.  Webb  v.  Bank 
of  Cape  Fear,  5  Jones  L.  (N.  C.)  288. 
Under  a  similar  statute  in  Maryland, 
service  upon  two  directors  was  enough, 
although  the  fact  of  the  service  had 
never  been  communicated  by  them  to 
the  other  officers  of  the  corporation. 
Boyd  V.  Chesapeake  &c.  Co.,  17  Md. 
195;  ».  c.  79  Am.  Dec.  646. 

*  Swan  &  Cr.  (Ohio)  Stat.  363. 
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»  Warner  v.  Callender,  20  Ohio  St. 
190.  Under  a  similar  statute  (N.  Y. 
Code  Civ.  Proc,  §  431),  service  could 
be  had  upon  a  director,  although  the 
directors  had  passed  a  resolution  dis- 
tributing all  the  property  of  the  cor- 
poration to  the  stockholders,  who 
surrendered  their  stock,  and  where, 
although  the  directors  did  not  form- 
ally resign,  the  president  declared,  at 
the  close  of  the  meeting,  that  there 
were  no  longer  any  directors  or  stock- 
holders, and  that  "  we  have  forever 
dissolved."  Oarnaghan  v.  Exporters' 
&c.  Oil  Co.,  11  N.  Y.  Supp.  172;  s.  c. 
32  N.  Y.  St.  Eep.  1117.  In  an  old 
case,  the  court  seemingly  proceeding 
under  a  statute  (2  Eev.  Stat.  N.  Y. 
458,  §  5),  permitted  a  rule  to  be  en- 
tered that  service  of  summons  on  one 
of  the  trustees  of  a  church  should  be 
deemed  sufiicient.  Tom  v.  First  Soci- 
ety &c.,  19  Wend.  (N.  Y.)  25. 
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§  7509.  Service  upon  Officer  after  Term  Expires  or 
after  Office  Resigned  or  Abandoned.  —  This  brings  us  to 
the  analogous  question,  under  what  circumstances  the  agency 
or  official  relation  of  the  person  upon  whom  process  is  served 
is  deemed  to  have  expired,  so  that  the  service  will  not  affect 
the  corporation  with  notice  and  give  the  court  jurisdiction. 
Upo*n  this  subject  it  has  been  held,  by  the  highest  judicial 
authority,  that  where  the  statute  prescribes  a  particular  officer 
of  a  corporation,  upon  whom  service  of  process  against  it  is 
to  be  made,  the  service  must  be  made  upon  that  officer,  and 
can  be  made  upon  no  other;*  so  that,  if  that  officer  resigns  or 
otherwise  vacates  his  office,  a  service  made  thereafter  upon  him 
will  not  be  effectual  to  give  jurisdiction,  unless  there  is  a 
statute  continuing  his  functions  until  his  successor  is  ap- 
pointed. When,  therefore,  the  governing  statute  provided  for 
service  upon  the  mayor  and  city  clerk  of  a  municipal  corpora- 
tion, and,  prior  to  the  service,  the  mayor  had  duly  resigned 
his  office^  and  his  successor  had  not  been  elected  or  ap- 
pointed, it  was  held  that  a  service  upon  him,  in  an  action  in 
a  court  of  the  United  States,  the  marshal  designating  him  in 
his  return  as  "the  last  mayor  of  said  city,"  was  not  such  a 
service  as  would  support  jurisdiction.'  But  this  principle  has 
no  application  where  the  officer,  although  he  may  have  ten- 
dered his  resignation,  and  although  it  may  have  been  accepted 
by  the  proper  authority,  continues  in  office,  under  the  gov- 
erning statute,  until  his  successor  is  appointed  or  chosen  and 
qualified.  In  such  a  case,  where  the  officer  resigned,  for  the 
purpose  of  preventing  the  performance  of  the  duties  of  his 
office,  in  favor  of  a  creditor  of  the  corporation,  it  was  said  that 

1  Ante,  §  7503 ;  post,  §  8021.  »  Amy  v.  Watertown,  130  U.  S.  SOI. 

'  The  inside  history  of  the  litiga-  See  also  Watertown  v.  Eobinaon,  59 

tion  against  the  city  of  Watertown,  Wis.  513 ;  «.  c.  on  subsequent  appeal, 

Wisconsin,  on  its  municipal  bonds,  69  Wis.  230.     Compare  Worts  v.  Wa- 

makes  it  absolutely  clear  that  the  tertown,  14  Fed.  Eep.  534.     It  should 

resignation  was  made  for  the  purpose  seem  that  in  such  a  case  a  service  on 

of  preventing  any  lawful  service  of  the  person  who  acts  as  mayor,  in  the 

process  being  had  upon  the  city  in  particular  case  the  president  of  the 

actions  to  enforce  its  obligations.  common  council,  would  be  sufficient. 
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"where  a  person,  being  in  an  office,  seeks  to  prevent  the  per- 
formance of  its  duties  to  a  creditor  of  the  town,  by  a  hasty- 
resignation,  he  must  see  that  he  resigns  not  only  de  facto,  but 
de  jure;  that  he  resigns  his  office  not  only,  but  that  a  successor 
IS  appointed.  An  attempt  to  create  a  vacancy  at  a  time  when 
such  action  is  fatal  to  the  creditor,  will  not  be  helped  out  by 
the  aid  of  the  courts."*  Again,  it  is  a  principle  of  the  com- 
mon law  where  not  modified  by  statute  or  by  the  course  of 
decision  in  particular  States,  that  civil  officers  cannot  abandon 
their  offices,  by  making  a  resignation  at  their  own  mere  pleas- 
ure, but  that  they  remain  in  office  until  their  resignations  are 
accepted  by  the  proper  authority.'^ 

§  7610.  Further  of  This  Subject. —  So  strong  is  the  ten- 
dency of  the  law  against  admitting  an  interregnum,  so  to 
speak,  in  a  public  office,  that  it  has  even  been  held,  under  a 


»  Badger  v.  United  States,  93  U.  S. 
599,  604. 

'  This  proposition,  with  the  an- 
nexed authorities,  was  thus  stated 
and  explained  by  Mr.  Justice  Brad- 
ley: "As  civil  oflBcers  are  appointed 
for  the  purpose  of  exercising  the  func- 
tions and  carrying  on  the  operations 
of  government,  and  maintaining  pub- 
lic order,  a  political  organization 
would  seem  to  be  imperfect  which 
should  allow  the  depositaries  of  its 
power  to  throw  oft  their  responsibil- 
ities at  their  own  pleasure.  This  cer- 
tainly was  not  the  doctrine  of  the 
common  law.  In  England  a  person 
elected  to  a  municipal  office  was 
obliged  to  accept  it  and  perform  its 
duties,  and  he  subjected  himself  to  a 
penalty  by  refusal.  An  office  was  re- 
garded as  a  burden  which  the  ap- 
pointee was  bound,  in  the  interest  of 
the  community  and  of  good  govern- 
ment, to  bear.  And  from  this  it  fol- 
lowed of  course  that,  after  an  office 
was  conferred  and  assumed,  it  could 
not  be  laid  down  without  the  consent 
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of  the  appointing  power.  This  was 
required  in  order  that  the  public  in- 
terests might  suffer  no  inconvenience 
for  the  want  of  public  servants  to  exe- 
cute the  laws.  See  1  Kyd  Corp.,  ch. 
3,  M;  Willcock  Corp.,  pp.  129,  238, 
239;  Grant  Corp.,  pp.  221,  223,  268;  1 
Dillon  Mun.  Corp.,  §  163;  Eex  v. 
Bower,  1  Barn.  &  Cress.  585;  Eex  v. 
Burder,  4  T.  E.  778 ;  Eex  v.  Lone.  2 
Strange,  920;  Eex  v.  Jones,  2  Strange, 
1146;  Hoke  v.  Henderson,  4  Dev.  L. 
(N.  C.)  1;  s.  c.  25  Am.  Dec.  677;  Van 
Orsdall  v.  Hazard,  3  Hill  (N.  Y.),  243; 
State  V.  Ferguson,  31  N.  J.  L.  107. 
This  acceptance  may  be  njanifested 
either  by  a  formal  declaration,  or  by 
the  appointment  of  a  successor.  '  To 
complete  a  resignation,'  says  Mr. 
Willcock,  'it  is  necessary  that  the 
corporation  manifest  their  acceptance 
of  the  offer  to  resign,  wliich  may  be 
done  by  an  entry  in  the  public  books, 
or  electing  another  person  to  fill  the 
place,  treating  it  as  vacant.'  Will- 
cock Corp.  239."  Edwards  t?.  United 
States,  103  U.  S.  471,  473. 
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constitutional  provision  that  township  officers  shall  hold  their 
offices  one  year  from  their  election,  and  until  their  succes- 
sors are  qualified,  without  saying  anything  about  residence  or 
non-residence,  that  process  against  a  township  may  be  served 
upon  its  treasurer,  although  he  has  in  a  sense  vacated  his 
office  without  resigning  it,  by  removing  into  another  township} 
So,  also,  where  the  president  of  a  corporation  removed  from 
the  county  where  its  place  of  business  was,  and,  at  a  meeting 
of  its  board  of  directors,  another  person  was  elected  president 
pro  tern,  for  that  meeting,  but  the  president  de  jure  never  re- 
signed nor  was  removed,  although  he  took  no  subsequent  part 
in  the  management  of  the  affairs  of  the  corporation,  —  it  was 
held  that  service  upon  him  was  sufficient  to  give  jurisdiction.'' 
In  the  same  line  of  judicial  policy,  it  has  been  held,  in  sub- 
stance, that  a  fraudulent  disposition  by  a  private  corporation 
of  all  its  property,  a  fraudulent  transfer  by  the  majority  of  all 
their  shares,  and  a  fraudulent  resignation  by  the  officers  with 
the  intention  of  preventing  the  bringing  of  suits  against  the 
corporation,  are  ineffectual,  under  a  statute  providing  that  cer- 
tain officers  shall  be  chosen  annually,  and  shall  hold  their 
offices  until  others  are  chosen  in  their  stead;  so  that  process 
♦  in  an  action  may,  nevertheless,  be  served  upon  the  proper 
officers  of  such  a  corporation,  and  the  service  will  be  effectual 
to  give  jurisdiction  against  it.' 

§  7611.  Service  upon  the  President.  —  Under  most  schemes 
of  incorporation,  the  president  of  a  business  corporation  of 
any  kind  is  its  chief  managing  and  executive  officer,'^  and,  in  the 

'  Salamanca  v.  Wilson,  109  IT.  S.  upon  any  new  business  for  the  princi- 

627.  pal,  yet  if  some  of  the  property  of  the 

'  Eel  River  Navigation  Co.  v.  Stru-  principal  still  remains  in  his  hands, 

ver,  41  Oal.  616.  ,  and  if  his  agency  has  not  expired  for 

*  Evarts  v.  Killingworth  Man.  Oc,  all  purposes,  service  of  process  upon 

20  Conn.  447.     So,  where  there  has  him  will  still    bind    the    principal, 

been  an  agency,  and  an  agent  upon  Gross  v.  Nichols,  72  Iowa,  239;  s.c. 

whom  service  of  process  might  law-  33  N.  W.  Rep.  653. 
fully  be  made,  the  fact  that,  under  *  But  note  the  difference  of  theory 

the  contract  between  the  agent  and  on  this  question,  ante,  §  4617,  et  seq, 
his  principal,  he  is  at  liberty  to  enter 
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absence  of  any  statutory  direction,  service  of  process  upon 
him,  if  made  in  the  proper  venue,  would  be  a  good  service 
upon  the  corporation.  But  it  may  be  assumed  that  nearly 
all  the  statutes  regulating  service  of  process  on  business  cor- 
porations affirm  this  principle  of  the  common  law,  and  make 
service  on  the  president  sufficient,  although  they  may  also 
authorize  service  upon  inferior  officers  and  agents.*  Some 
statutes  require  service  to  be  had  on  the  president,''  or  require 
it  with  a  qualification,  —  as,  for  instance,  a  statute  in  Georgia, 
requiring  corporations  to  post  in  a  public  or  conspicuous  place 
the  name  of  their  president  or  chief  officer,  to  the  end  that 
service  can  be  perfected  upon  it  through  him  within  the  State.' 

§  7512.  Service  on  Managring  Agent.  —  Many  statutes  pro- 
vide in  terms  for  service  of  process  on  the  managing  agent 
"of  the  corporation."  Under  these  statutes  it  becomes,  in 
many  cases,  a  disputed  question  of  interpretation,  who  is  to 
be  deemed  such  managing  agent.*     The  managing  agent  of  a 


•  Meriwethem.  Bank  of  Hamburg, 
Dudley  (S.  0.),  36;  Conner  v.  South- 
ern Ex.  Co.,  37  Ga.  397;  Clark  v. 
Chapman,  45  Ga.  486 ;  Steiner  v.  Cen- 
tral Eailroad,  60  Ga.  552 ;  Southern 
Ex.  Co.  V.  Skipper,'  85  Ga.  565 ;  «.  c. 
11  S.  E.  Eep.  871. 

•  ThuSj  under  statutes  in  Geor- 
gia, service  of  garnishment  can  be  had 
only  on  the  president,  because  this 
process  operates  immediately,  and 
renders  it  unlawful  for  the  corpora- 
tion to  pay  out  the  money  attached 
after  the  service,  which  creates  an 
exigency  rendering  it  unjust  for  the 
corporation  to  suffer  the  danger  of 
the  delay  which  might  supervene  be- 
tween the  service  on  some  inferior 
officer  or  agent,  and  his  giving  notice 
of  the  fact  to  the  principal  executive 
officer.  Steiner  v.  Central  Eailroad, 
60  Ga.  552;  Clark  v.  Chapman,  45  Ga. 
486.  So,  an  early  statute  of  Illinois 
(Scates'  Comp.  243),  provided  that 
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service  could  be  had  on  the  president 
of  the  corporation  if  he  resided  within 
the  county  in  which  the  suit  was 
brought.  See  Illinois  &c.  E.  Co.  v. 
Kennedy,  24  111.  319.  That  service 
upon  the  prebident  of  a  bank  is  the 
proper  mode  of  service  in  Missouri, 
and  that  the  sheriff's  return  is  con- 
clusive as  to  the  official  character 
of  the  person  served, — see  State  v. 
O'Neill,  4  Mo.  App.  221. 

'  See  Conner  v.  Southern  Ex.  Co., 
87  Ga.  397;  Southern  Ex.  Co.  v.  Skip- 
per, 85  Ga.  565;  t.  c.  11  S.  E.  Eep. 
871.  Service  where  the  president  is 
plaintiff  in  the  suit :  Post,  §  7528 ;  and 
see  post,  §  8047.  ( 

*  See,  for  cases  of  this  character, 
Doty  D.  Michigan  Cent.  E.  Co.,  8  Abb. 
Pr.  (N.  Y.)  427 ;  Carr  v.  Commercial 
Bank  of  Eacine,  19  Wis.  272;  Parke 
V.  Commonwealth  Ins.  Co.,  44  Pa.  St. 
422;  Bain  v.  Globe  Ins.  Co.,  9  How. 
Pr.  (N.  Y.)  448;  Donadi  tj.New  York 
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corporation,  within  the  meaning  of  such  a  statute,  has  been 
held  to  be  the  agent  who  is  invested  with  the  general  conduct 
and  control  of  its  business  at  a  particular  place,*  —  such  as 
the  agent  of  a  foreign  railroad  corporation  attending  to  its 
business  at  its  office  in  Omaha,  although  he  resided  across  the 
Missouri  River,  at  Council  Bluffs  in  Iowa.*  The  term  "man- 
aging agent"  has  been  held  to  include  a  division  superintendent 
of  that  division  of  a  railroad  which  includes  the  place  where 
the  cause  of  action  arose;'  the  general  superintendent  of  a 
telegraph  and  telephone  company  having  charge  of  one  of 
the  departments  of  the  business  of  the  company;^  the  person 
in  charge  of  the  factory  of  the  defendant,  —  although  running 
the  factory  on  shares  with  the  corporation ;°  the  local  agent  of 
an  express  company,  who  maintains  an  office  for  it  and  does 
all  its  business  of  receiving  and  forwarding  at  the  particular 
place;  °  and  the  agent  of  a  banking  corporation  in  liquidation 
who  has  general  charge  of  the  winding  up  of  its  affairs,  notwith- 
standing he  makes  affidavit  that  he  is  not  its  managing  agent.' 

§  7513.  "Who  not  ManagiBg  Agents  to  Keceive  Sucli  Ser- 
\riee. —  On  the  other  hand,  under' a  statute  *  providing  that  ser- 
vice in  attachment  on  a  corporation  shall  be  made  upon  the 
"  president  or  other  head  of  the  same,  or  the  secretary,  cashier, 
or  other  managing  agent  thereof,"  —  a  service  of  process  on  the 
teller  of  a  bank  is  not  sufficient.'  So,  a  local  agent  of  a  for- 
eign corporation,  appointed  merely  to  receive  what  was  sent  to 

&c.  Ins.  Co.,  2  E.  D.  Smith  (N.  Y.),  N.  Y,  St.  Rep.  465;  10-N.  Y.  Supp. 

519 ;  Mynn  v.  Hudson  Eiver  R.  Co.,  138. 

6  How.  Pr.  (N.  Y.)  308;  Bank  o£  *  Hat-Sweat   Man.    Co.  v.  Davis 

Commerce  v.  Rutland  &c.  R.  Co.,  10  Sewing-Machine  Co.,  31  Fed.  Rep. 

How.  Pr.  (N.  Y.)  1;  American  Ex-  294. 

press  Co.  v.  Johnson,  17  Ohio  St.  641.  *  American  Express  Co.  v.  John- 

1  Porter  v.  Chicago  &c.  R.  Co.,  1  son,  17  Ohio  St.  641. 
Neb.  14.  '  Carr    v.  Commercial    Bank,   19 

'  'ibid.  ■  Wis.  272. 

'  Rochester  &c.  R.  Co.  v.    New  *  Cal.  Prac.  Act,  §  125,  subd.  4; 

York&c.  R.  Co.,  48  Hun  (N.  Y.),  190;  Cal.  Code  Civ.  Proc,  §  542,  subd.  4. 
8.  c.  15  N.  Y.  St.  Rep.  686.  '  Kennedy  v.  Hibernia  &o.  Soc, 

*  Barrett  v.  American  Telegraph  38  Cal.  151. 
&c.  Co.,  56  Hun  (N,  Y.),  430;  «.  c.  31 
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him,  and  to  remit  the  proceeds,  has  been  held  not  to  be  a 
managing  agent  on  whom  process  against  the  corporation 
could  he  served/  And  so,  a  single  director  of  a  railroad  com- 
pany has  been  held  not  "a  head  or  managing  agent  thereof," 
within  the  meaning  of  a  similar  statute.^  So,  an  assistant 
treasurer  of  a  corporation,  who  has  no  part  in  the  manage- 
.ment  of  its  business,  is  not  a  managing  agent  within  the 
meaning  of  a  New  York  statute,  and  process  cannot  be  served 
upon  him.'  For  stronger  reasons,  a  service  upon  a  mere  clerk 
is  not  sufficient.* 

I  7614.  Service  on  General  Agent.  —  Under  a  statute 
authorizing  service  of  process  upon  a  general  agent  of  a  cor- 
poration, it  has  been  held  that  where  the  principal  office  of 
a  railroad  corporation  is  in  the  State,  a  summons  may  be 
served  upon  its  local  freight  agent  within  the  State.*  But  a 
service  upon  a  mere  foreman  of  a  inine,  who  merely  oversees 
the  laborers,  keeps  their  time,  sees  that  the  work  is  done  in 
mining  fashion,  performs  the  duties  of  shift-boss,  and,  in  the 
absence  of  the  general  agent,  sells  ore  and  buys  supplies  for 
the  men  and  pays  their  wages,  reporting  his  acts  to  the  gen- 


'  Gibbin  v.  Kanawba  &c.  Coal  Co.,  a  notice  of  appeal  from  a  justice's 

2  Cin.  (Ohio)  75.  decision  may  be  made  on  its  man- 

'  Alabama  &c.  E.  Co.  v.  Burns,  43  agar.    He  is  its  "managing  agent," 

Ala.    169 ;    Ala.   Eev.    Code,  §  2568.  within  the  statute  providing  for  ser- 

That  a  judgment  by  default  against  vice  of  summons  (Cal.  Code  Civ.  Proc, 

a  corporation  will  be  reversed,  when  §  411) ;  and  this  provision  for  service 

the  summons  has  not  been  served  affords,  by  analogy,  the  rule  for  ser- 

upon  the  president  or  other  head  of  ■vice  of  notice  of  appeal.    Pacific  Coast 

the  corporation,  secretary,  cashier,  or  R.  Co.  v.  Superior  Court  of  San  Luis 

managing  agent  thereof,  —  see  Wil-  Obispo,  79  Cal.  103 ;  s.  c.  21  Pac.  Eep. 

lamette  &c.  Co.  v.  Williams,  1  Or.  609.    That  the  delivery  of  a  true  copy 

112.  of  the  summons  and  petition  to  the 

■''  Winslow  V.  Staten  Island  &c.  E.  general  manager  of  a  railway  com- 

Co.,  51  Hun   (N.  Y.),  298;    s.  c.  21  pany  is  a  sufficient  service  on  the 

N.  Y.  St.  Eep.  87;  4  N,  Y.  Supp.  169;  company,    under    Missouri    Eevised 

under  N.  Y.  Code  Civ.  Proc,  §  431.  Statutes,  §  2858, — see  Damhorst  v. 

*  Euland  v.  Canfleld  Pub.  Co.  (City  Missouri  &c.  E.  Co.,  82  Mo.  App.  350. 
Gt.  N.  Y.),  10  N.  Y.  Supp.  913.    In  *  Toledo  &c.  E.  Co.  v.  Owen,  43 

California,  service  on  a  corporation  of  Ind.  405. 
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eral  agent,  — is  not  a  good  service  under  such  a  statute;  for  he 
is  not  a  general  agent  within  its  meaning.^ 

§  7515.  Service  upon  Secretary,  or  Secretary  and  Treas- 
urer.—  In  the  absence  of  a  statute  prescribing  the  oflScer 
upon  whom  service  can  be  made,  a  service  upon  the  secretary^ 
when  it  cannot  be  had  upon  the  chief  managing  officer  or 
agent,  will  be  deemed  a  good  service,  under  the  principles 
of  the  common  law  already  stated.*  A  person  holding  at  the 
same  time  the  office  of  secretary  and  treasurer,  will  be  regarded, 
in  the  absence  of  evidence  to  the  contrary,  as  a  proper  person 
on  whom  service  of  process  in  an  action  against  the  company 
may  be  had.*  It  is,  of  course,  sufficient  that  the  secretary  be 
such  de  facto.  The  fact  that  he  may  not  be  such  de  jure,  by 
reason  of  some  disqualification,  as  by  reason  of  his  perma- 
nent residence  in  another  State,  does  not  invalidate  a  service 
of  process  upon  him,  in  an  action  against  the  corporation, 
where  there  is  a  statute  authorizing  service  upon  its  secre- 
tary.* • 

§  7616.  Service  upon  Any  Agent  or  Employ^.  —  Some 
statutes  have  gone  so  far  as  to  authorize  the  service  of  pro- 
cess against  corporations  upon  any  one  of  their  agents  or 
employes,  —  but  generally   with    the   qualification   that  the 

'  Great  "Western  Min.  Oo. «.  Wood-  meaning  of  this  statute.    This  was 

mas     &c.  Co.,  12  Oolo.  46 ;   s.  e.  13  so  held  in  State  Ins.  Oo.  v.  Granger, 

Am.  St.  Bep.  204 :  20  Pac.  Eep.  771.  62  Iowa,  272,  —  where  it  was  decided 

A  statute  of  Iowa  provides  that  in  that  there  was  no  service   to  give  the 

suits    against    corporations,    service  court  jurisdiction.    A  service  was  also 

may  be  made  on  any  agent  employed  had  on  a  "recording  agent  " ;  but  it 

in  the  general  management  of  its  busi-  was  not  claimed  that  he  was  a  general 

ness.    Code  of  Iowa,  §  2612.    A  so-  managing  agent,  within  the  meaning 

called  recording  agent  of  an  insurance  of  the  statute. 

company,  who  has  nothing  to  do  with  '  Ante,  §§  4696,  5195 ;  Heltzell  ». 
the  business  of  the  company  except  Chicago  &c.  R.  Co.,  77  Mo.  315,  317. 
to  write  its  policies,  and  to  give  As  to  service  on  secretary  under  Ala- 
attention  to  such  policies  as  he  has  bama  statute,  —  see  Talladega  Ins. 
issued,  and  to  look  after  the  inter-  Co.  v.  Woodward,  44  Ala.  287. 
ests  of  the  company  in  connection  •  State  v.  Felton,  52  N.  J.  L.  161; 
with  the  property  insured  by  him,  b.  c.  19  Atl.  Hep.  123. 
is  not  an  agent  in  the  general  man-  *  McCall  v.  Byram  Man,  Co.,  6 
agement  of  its  business,  within  the  Conn.  428 ;  ante,  §  3893,  et  seq. 
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principal  officer  shall  be  served  if  he  reside  within  the  juris- 
diction. Thus,  a  statute  of  Illinois  provided  that  when  any 
suit  should  be  brought  against  any  incorporated  company, 
process  should  be  served  upon  the  president  of  such  company, 
if  he  reside  in  the  county  within  which  such  suit  is  brought, 
and  if  he  be  absent  from  the  county  or  shall  not  reside  in  the 
county,  then  the  summons  shall  be  served  by  the  proper  ofiB- 
cer,  by  leaving  a  copy  thereof  with  the  clerk,  cashier,  secre- 
tary, engineer,  conductor,  or  any  agent  of  such  company, 
found  in  the  county,  at  least  five  days  before  the  trial,  if  be- 
fore a  justice  of  the  peace,  and  at  least  ten  days,  where  the 
suit  is  brought  in  the  Circuit  Court.  In  the  face  of  this  stat- 
ute, it  was  held  no  objection  that  service  of  a  summons  had 
not  been  made  upon  the  agent  of  a  corporation;  since,  under 
the  statute,  service  upon  any  of  its  agents  was  sufficient,  and 
if  the  agent  failed  to  notify  the  company,  it  was  a  misfortune 
occasioned  by  the  neglect  of  its  own  em  ploy  6  for  which  the 
plaintiff  was  not  accountable.*  Under  a  statute  similar  to  the 
foregoing,  prescribing  service  upon  the  chief  officers  if  they 
reside  within  the  county,  and  if  not,  on  certain  subordinate 
officers  or  agents,  it  is  necessary,  to  make  a  service  on  a  spe- 
cial officer  or  agent  good,  for  the  return  to  show  that  none  oj 
the  chief  officers  named  in  the  statute  could  be  found} 

^  7517.  Service  on  Station  Agents  of  Kailway  Com- 
panies. —  In  many  States  service  may  be  had  upon  the  station 
agents  of  railway  companies.'    If  two  railway  companies  have 

•  Chicago  &o.  E.  Oo.  v.  Fell,  22  111.  be  an  agent  of  such  corporation,  — 

333.  service  on  the  vice-president  and  gen- 

'  Fee  V.  Big  Sand  Iron  Co.,  13  Ohio  eral  superintendent  of  a  railroad  corn- 
et. 563.    Under  a  statute  of  Virginia  pany,  in  the  absence  of  the  president, 
(Va.  Acts  1883-4,  p.  701),  declaring  is  suflBcient.    Norfolk  &c.  R.  Co.  t>. 
that  if  the  case  be  against  some  other  Cottrell,  83  Va.  512;  s.  c.  31  Am.  & 
corporation  than  a  city,  town,  or  bank  Eng.  Rail.  Cas.  235 ;  3  S.  E.  Rep.  123 
of  circulation,  incorporated  in  that  2  Rail.  &  Corp.  L.  J.  329, 
State,  or  elsewhere,  transacting  busi-  '  State  v.  Hannibal  &c.  R.  Co.,  51 
ness  in  that  State,  service  may  be  Mo.  532;  Central  &c.  R.  Co.  i;.  Mor- 
made  on  any  agent  or  any  person  ris,  68  Tex.  49 ;  «.  c.  3  S.  W.  Rep.  457. 
declared  by  the  laws  of  that  State  to 
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the  same  local  agent,  and  a  suit  is  brought  against  both  com- 
panies, and  service  is  had  upon  the  agent,  two  copies  of  the 
citation  should,  in  Texas,  be  left  with  the  agent,  one  for  each 
defendant.*  If  the  defendant  railway  company  has  leased  its 
line  to  another  company,  service  may  be  perfected,  in  Georgia, 
by  sending  a  letter  containing  the  process  to  the  president  of 
the  lessor  company,  and  by  serving  the  process  upon  the 
station  agent  of  the  lessee  company.^  If  the  road  is  in  the 
hands  of  a  Federal  court  receiver,  in  Missouri,  a  station  agent 
will  be  deemed  an  agent  of  the  receiver,  so  that  service  of 
process  on  him  will  be  good,  where  the  receiver  is  a  non-resi- 
dent, such  service  being  good  under  the  statute  law  in  actions 
against  railroad  companies.  But  to  remove  any  doubt,  the 
court,  whose  officer  the  receiver  is,  will  make  a  rule  that  such 
service  shall  be  considered  good.'  Where  there  is  a  statute 
allowing  service  upon  the  station  agents  of  railway  companies 
in  ordinary  cases,  and  there  is  also  a  special  statute  giving  an 
action  for  a  penalty  against  such  companies  before  justices  of 
the  peace,  which  special  statute  provides  that  the  suit  may  be 
commenced  by  serving  the  summons  on  any  director,  it  is  held 
that  the  mode  of  service,  made  permissive  in  the  special  statute, 
is  not  to  be  deemed  exclusive,  and  that  the  word  "  may"  is  not 
to  be  read  as  meaning  "shall";  so  that  a  service  on  a  station 
agent  is  good.* 

§  7518.  Service  upon  Person  having  Property  in  Charge. 

Where  the  statute °  provides  that  a  defendant  corporation  may 
be  summoned  by  service  upon  its  acknowledged  agent  within 
the  Territory,  or  upon  any  person  in  its  employ  or  who  has 
any  of  its  property  in  charge,  where  no  such  agent  is  found, 
service  upon  its  attorney,  who  also  has  some  of  its  property  in 
charge,  is  valid.' 

'  Central  &c.  E.  Co.  v.  Morris,  68  *  State  v.  Hannibal  &c.  K.  Co.,  51 

Tex.  49 ;  s.  c.  3  S.  W.  Eep.  457.  Mo.  532. 

'  Atlanta  &c.  E.  Co.  v.  Harrison,  »  Utah  Comp.  Laws, '1888,  §  3208. 

76  Ga.  757.  •  Saunders  v.  Sioux  City  Nursery 

*  Central  Trust  Co.  v.  St.  Louis  &  S.  Co.,  6  Utah,  431 ;  «.  c.  24  Pac. 

&c.  E.  Co.,  40  Fed.  Eep.  426.  Eep.  532. 
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§  7619.  Service  on  Any  Agent  in  Actions  Growing  ont  of 
the  Business  of  his  Agency.  —  Statutes  are  found,  like  the 
following,  in  Iowa:  "Where  a  corporation,  company,  or  indi- 
vidual, has,  for  the  transaction  of  any  business,  an  office  or 
agency  in  any  county  other  than  that  in  which  the  principal 
resides,  service  may  be  made  on  any  agent  or  clerk  employed 
in  such  office  or  agency,  in  all  actions  growing  out  of.  or  con- 
nected with  the  business  of  that  office  or  agency."^  "The 
statutory  thought  is  that,  if  service  on  the  principal  is  dis- 
pensed, with,  it  should  be  made  upon  some  one  connected 
with  the  business  out  of  which  it  grew.  And  this  is  reason- 
able. Such  a  person  would  be  much  more  likely  to  inform 
his  principal  of  the  pendency  of  the  action  than  one  who 
knew  nothing  about  the  business  and  was  not  interested 
therein."  This  statute  does  not  warrant  the  service  of  notice 
upon  one  agent,  in  an  action  growing  out  of  the  business  of 
another  and  former  agent  who  conducted  a  different  office  in 
the  same  town;  and  a  notice  so  served  will  not  give  the  court 
jurisdiction.  The  court  reasoned  that  if  an  agent  is  removed, 
or  ceases  to  act,  and  his  agency  is  for  a  time  closed,  and  after- 
wards another  agent  is  appointed,  and  thereafter  there  is  such 
an  office  or  agency,  the  person  employed  in  the  latter  cannot 
be  legally  served  with  notice  in  an  action  growing  out  of  the 
business  done  by  the  former  agent.* 

§7520.  Service    upon    a    Kailway    Section     Forenjan. — 

Under  a  statute  requiring  a  railway  company  to  designate  in 
each  county  some  officer  of  the  company  or  person  upon  whom 

1  Code  of  Iowa,  §  2613.  garnishment,  any  money  due  him  by 

»  State    Ins.   Co.   v.  Granger,   62  the  corporation  whose  agent  he  is,  a 

Iowa,  272.    As  to  what  is  an  "  action  service  of  the  notice  of  garnishment 

growing  out  of  or  connected  with  the  upon  him,  as  the  agent  of  the  corpo- 

business  of  that  office  or  agency,"  ration,  will  not  be  a  good  service  un- 

within  the  meaning  of  the  statute,  it  der  the  statute ;  because  the  debt  due 

has  been  held  that  where  the  agent  is  from  the  agent  to  his  judgment  cred- 

Bued  by  his  own  creditor,  who  recov-  itor  was  the  agent's  private  debt,  and 

ers   a   judgment   against    him,  and  was  in  no  manner  connected  with  the 

causes    an    execution    to    be   issued  business  of  his  agency.    Upton  Man. 

thereon,  and  who  seeks  to  seize,  by  Co.  v.  Stewart,  61  Iowa,  209. 
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process  against  it  may  be  served,  and  providing  that,  in  the 
absence  of  such  designation,  process  may  be  served  upon  cer- 
tain named  officers  and  agents,  among  them  a  "  local  superin- 
tendent of  repairs,"  ^  —  a  service  upon  a  section  foreman,  under 
the  above  designation,  will  be  good  where  the  company  has 
not  designated  the  person  as  required  by  the  statute.* 

§  7621.  Service  upon  Stockholders.  —  As  a  stockholder  is 
not,  as  such,  an  agent  of  the  corporation,*  he  is  not  a  proper 
person  on  whom  process  may  be  served.  Even  where  the 
proprietors  of  common  land  had  been  incorporated,  under  a 
system  prevalent  in  the  earlier  days  in  New  England,  service 
of  summons  on  an  individual  member  of  such  a  corporation 
was  not  sufficient,  and  the  member  might  appear  and  plead 
want  of  notice  to  the  corporation.*  Statutes  have  been  enacted 
in  some  States,^  authorizing  service  of  process  upon  foreign 
corporations  by  delivering  the  writ  to  any  stockholder,  when 
the  corporation  has  no  officer  or  agent  within  the  State.  A 
stockholder  remains  such,  for  the  purpose  of  process  against 
the  company  being  served  upon  him,  although  he  has  made  a 
sham  transfer  of  his  shares  to  defeat  the  jurisdiction  thus  sought 
to  be  acquired, — as  where  he  has  gratuitously  transferred  his 
shares  to  trustees  whose  names  he  does  not  know,  for  some 
unknown  and  undefined  purpose,  and  at  the  same  time  has 
contributed  fifty  dollars  to  cover  the  expense  of  the  transfer 
on  the  books  of  the  corporation." 

§  7622.  Service  upon  the  Cashier  of  a  Bank.  —  The  cashier 
of  a  bank  sustains  a  relation  to  the  corporation  of  such  impor- 
tance that  the  courts  in  many  cases  take  judicial  notice  of  the 
existence  of  his  agency,  and  of  his  powers  and  duties.^   Beyond 

*  Kan.  Oiv.  Code,  §  68  a.  '  Colorado  Iron  Works  v.  Sierra 
>  St.  Louis  &c.  B.  Co.  V.  DeFord,      Grande  Min.  Co.,  15  Colo.  499;  s.  e. 

38  Kan.  299 ;  «.  c.  16  Pac.  Bep.  442.  22  Am.  St.  Bep.  433 ;  25  Pac.  Bep. 

»  Ante,  §§  1075,  3975,  5234.  325;  9  Bail.   &  Corp.   L.  J.   113;  32 

*  Band  v.  Proprietors,  3  Day  Am.  &  Eng.  Corp.  Cas.  201.  Compare 
(Conn.),   441.  ante,  ^  5255,  et  seg. 

*  Such  as  Colo.  Code  Civ.  Proc,  '  Ante,  §§  4741,  4789. 
§40. 
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all  question,  he  is  an  officer  or  agent  of  the  corporation  upon 
whom  process  may  be  served  for  the  purpose  of  affecting  it 
with  notice  and  giving  the  court  jurisdiction  of  an  action  in 
personam  against  it,  under  the  principles  of  the  common  law 
already  stated.*  Cashiers  are  commonly  designated  in  statutes 
as  the  corporate  officer  or  agent  upon  whom  process  may 
be  served.* 

§  7523.  Service  upon  Receivers.  —  Service  of  process,  in 
an  action  in  a  State  court,  upon  the  receiver  of  a  railroad 
property  appointed  by  a  Federal  court,  is  properly  made  upon 
the  officer  upon  whom  it  would  be  made  if  the  railroad  had 
remained  in  the  hands  of  the  company  owning  it,  and  if  the 
action  had  been  against  the  company.'  But  it  seems  compe- 
tent, in  a  case  of  doubt,  for  the  court  appointing  the  receiver 
to  make  an  order  that  the  service  in  a  particular  case  shall  be 
deemed  sufficient.* 

§  7524.  Service  upon  Clerk,  Book-keeper,  etc.  —  A  mere 
clerk  or  book-keeper  is  not  a  "  managing  agent "  of  a  corpora- 
tion upon  whom  process  can  be  served  under  a  statute;*  nor 
is  he  such  an  agent  as  satisfies  the  principles  of  the  com- 
mon law,'  where  no  mode  of  service  is  pointed  out  by  statute.' 
He  is  not  an  officer  or  agent  within  a  statute*  relating  to  pro- 
ceedings against  corporations  by  garnishment;  nor  is  he  the 
proper  party  to  make  the  disclosure  required  by  the  statute.' 

»  Ante,  §  4740,  et  seg.;  $  5229.  That  officially.     Lewis  v.  Glenn,  84  Va. 

a  service  upon  the  cashier  of  a  bank  947 ;  «.  c.  6  8.  E.  Rep.  866. 

of  process  of  sformsTimerai,  in  the  name,  '  Central  &c.  Co.  v.  St.  Louis  &c. 

although  not  the  full  name,  of  the  E.  Co.,  40  Fed.  Eep.  426. 

bank,  upon  which  the  bank  appeared  *  Ibid.    Illinois  statutes  relating  to 

by  its  full  name  and  answered,  con-  the  service  of  process  upon  receivers 

stitutes  a  sufficient  service,  — see  Eey-  of  corporations:   HI.  Laws  1887,  p. 

nolds  ■!).  Smith  (D.  C),  17  Wash.  L.  142;  amended  by  Laws  111.  1889,  p.  138. 

Eep.  117.    And  see  post,  §  8080.  »  AnU,  §  7613. 

»  Under    a    statute    of     Virginia  •  Ante,  §§  5195,  5233. 

(Va.  Code  1873,  ch.  166,  §  7),  service  '  Dock  v.  Elizabethtown  &c.  Man. 

of  process  on  a  director  of  a  corpora-  Co.,  34  N.  J.  L.  312. 

tion,   and  also    upon  its  cashier,  is  '  Laws  Mich.  No.  85,  No.  175. 

sufficient,  although  both  disclaim,  in  "  Pettit  v.  Muskegon  Booming  Co., 

their  answers,  the  right  to  answer  74  Mich.  214;  s.  c.  41  N.  W.  Eep. 
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§  7525.  Service  upon  Traveling  Agent.  —  It  has  been  held 
that  the  service  of  summons  made  "  on  an  agent  authorized 
to  effect  insurance  only,"  by  which  words  the  court  under- 
stood a  traveling  agent  for  procuring  applications  of  insur- 
ance to  be  transmitted  to  the  regular  office  of  the  company 
for  its  action  thereon,  was  not  a  good  service  of  process  on  a 
domestic  corporation,  under  a  statute  allowing  such  corpora- 
tions to  be  sued  in  any  county  where  they  might  "  have  an 
agency  or  transact  any  business."  ^ 

§  7526.  What  Agent  can  Accept  Service.  —  Any  one  upon 
whom  service  of  process  may  be  executed  is  competent  to 
acknowledge  in  writing  in  behalf  of  the  corporation  that  he 
has  been  served.* 

§  7627,  Authority  to  Accept   Service,  how  Shown.  —  By 

analogy  to  the  principle  that  an  agency  is  not  proved  by  the 
mere  declarations  of  a  person  that  he  is  the  agent  of  another, 
so  the  authority  of  a  person  assuming  to  accept  service  for  a 
corporation  is  not  shown  by  the  relation  in  which  he  de- 
scribes himself  in  his  written  indorsement  of  acceptance,  but 
his  authority  must  otherwise  appear.'  There  is  authority  for 
the  proposition  that  an  officer  or  agent  of  a  corporation  can- 

900;  po»«,  §  7810.  Service  upon  town  upon  the  defendant,  a  corporation, 
clerk,  county  clerk,  etc.,  under  local  was  by  the  acceptance  of  service  by 
statutes :  Weil  v.  Greene  County,  69  an  attorney,  who  was  requested  by 
Mo.  281 ;  Knox  Co.  v-  Harshman,  133  the  president  of  the  corporation  to 
U.  S.  152;  Mariner  v.  Waterloo,  75  make  such  acceptance  as  attorney  for 
Wis.  438;  s.  c.  44  N.  W.  Eep.  512.  the  corporation,  but  the  corporation 
Mandamus  to  hoard  properly  directed  had  not  authorized  the  president  to 
to  clerk :  Commissioners  v.  Sellew,  accept  service  of  legal  process,  or  to 
99  U.  S.  624.  No  difference  that  clerk  appoint  attorneys,  and  the  corpora- 
failed  to  communicate  notice  to  board;  tion  was  accustomed  to  appoint  its 
Knox  Co.  V.  Harshman,  133  XJ.  S.  attorneys  only  by  vote  of  the  di- 
152.  rectors, — it  was  held  that  the  ser- 

1  Parkei).  Commonwealth  Ins.  Co.,  vice  was  not  a  legal  one.  Bridgeport 
44  Pa.  St.  422.  &c.  Bank  v.  Eldredge,  28  Conn.  556; 

2  Talladega  Ins.  Co.  v.  Woodward,  s.  c.  73  Am.  Dec.  688.  Compare  ante, 
44  Ala.  287.    Compare  Dillard  v.  Cen-  §§  4657,  5228. 

tral  Va.  Iron  Co.,  82  Va.  734.    Where  *  Talladega  Ins.  Co.  v.  Woodward, 

the  only  service  of  a  bill  in  equity      44  Ala.  287. 
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not  accept  service  outside  of  the  jurisdiction  within  which  the 
process  of  the  court  in  which  the  action  is  brought,  can  run.* 
But  this  is  somewhat  doubtful,  at  least  in  relation  to  general 
actions;  for,  as  elsewhere  seen,^  the  privilege  of  being  sued 
within  a  particular  venue  is  generally  deemed  a  personal 
privilege,  which  even  a  corporation  can  waive.  But  as  a  pro- 
ceeding by  garnishment  is  a  special  statutory  proceeding,  which 
must  be  strictly  pursued  in  order  that  jurisdiction  shall 
attach,'  it  has  been  held  that  an  acceptance,  by  an  oflBcer  of 
the  corporation,  of  service  of  a  writ  of  garnishment  outside  of 
the  county  within  which  alone  the  writ  can  run  and  be  served, 
is  a  nullity,  and  gives  no  jurisdiction  to  condemn  the  debt.* 

§  7528.  Service  npon  an  Officer  Who  is  Plaintiff  in  the 
Suit.  —  Where  an  action  is  brought  against  a  corporation  by 
one  of  its  own  officers,  process  cannot  be  served  upon  him, 
although  he  is  an  officer  upon  whom  process  might  be  served 
under  the  applicatory  statute,  if  he  were  not  the  plaintiff  in 
the  case.*  Such  a  service  cannot  support  a  judgment  by 
default,  and  it  is  the  duty  of  the  court,  upon  the  manner  of 
service  being  made  known  to  it,  to  refuse  to  enter  such  judg- 
inent.*  The  reason  has  already  been  adverted  to  in  dealing 
with  the  subject  of  notice  to  corporations.'  The  relation  of 
the  officer  to  the  corporation,  in  respect  of  the  litigation,  is 
such  that  he  is  interested  in  withholding  the  notice  which  it 
would  otherwise  be  his  duty  to  give  to  those  officers  of  the 
corporation  whose  duty  it  would  be  to  take  the  proper  adver- 
sary action  in  its  behalf.     But  such  a  service  would  be  .cured 

'  Hebel  v.  Amazon  Ins.  Co.,   33  ment    proceedings,    only  when    the 

Mich.  400.  ■  garnishee  has  been  put  by  regular 

'  Post,  §  7552,  et  seg.  course  of  law  into  a  position  to  bind 

»  Ford  V.  Detroit  Dry  Dock  Co.,  50  the  owner.    Hirth  v.  Pfeifle,  42  Mich. 

Mich.  358.  31,  33. 

*  Hebel  v.  Amazon  Ina.   Co.,  S3  »  Post,  ^  8047. 

Mich.  400.    This  is  analogous  to  the  '  Buck  v.  Ashuelot  &c.  Co.,  4  Allen 

proposition,    decided    by    the    same  (Mass.),  357. 
court,   that  the  lawful  owner  of    a  '  Ante,  §  5195,  et  aeq. 

claim  may  be  estopped  by  garnish- 
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by  also  serving  the  writ  upon  another  officer,  competent  to 
receive  such  service.* 

§  7529.  Service  upon  Corporate  Officer  Temporarily  within 
the  Jurisdiction.  —  It  is  a  sound  conclusion,  supported  by 
numerous  adjudications,  that  service,  such  as  will  support  a 
judgment  in  personam,  cannot  be  made  upon  an  officer  of  a 
foreign  corporation  who,  at  the  time,  is  accidentally  within 
the  jurisdiction  of  the  forum,  and  that  a  law  ascribing  a 
greater  effect  to  such  a  service  would  be  void;  since  the  char- 
acter of  such  a  person  as  a  corporate  officer  does  not,  under 
such  circumstances,  accompany  him  to  another  jurisdiction;* 
though  there  are  cases  supporting  the  view  that  such  a  ser- 
vice may  well  take  the  place  of  a  constructive  notice  by  pub- 
lication, such  as  will  support  a  judgment  in  rem  against  any 
property  of  the  foreign  corporation  which  may  be  seized 
within  the.  jurisdiction.* 

§  7630.  Substituted  Service  on  Another  Officer  where 
Proper  Officer  not  Found. — Many  statutes  provide  that  ser- 
vice shall  be  had  upon  the  chief  officer  of  the  corporation,  or 
upon  certain  principal  officers  or  agents;  but  with  the  further 
proviso  that  if  such  officer  or  agent  cannot  be  found  within 
the  jurisdiction,  service  may  then  be  had  upon  certain  named 

'  Where  the  president  of  a  corpora-  N.  J.  L.  234 ;  Newell  v.  Great  West- 

tion  is  plaintiff  in  an  action  brought  em  E.  Co.,  19  Mich.  336,  345;  Peck- 

against  the  corporation,  it  has  been  ham    v.    North     Parish,     16    Pick, 

held  that  a  service  of  process  upon  (Mass.)  274,  286;    Latimer  v.  Union 

the  president  of  the  corporation  and  Pac.  E.  Co.,  43  Mo.  105;  t.  c.  97  Am. 

also  upon  its  secretary,  is  a  sufficient  Dec.  378;   State  v.  Eamsey  Co.,  26 

service  to  support  a  judgment  against  Minn.  233 ;  Middlebrooks  v.  Spring- 

the  corporation  by  default;  and  that,  field  Fire  Ins.   Co.,   14   Conn.  301 ; 

in  the  absence  of  fraud  in  obtaining  Hulbert  v.  Hope  Mut.  Ins.  Co.,  4 

such  a  judgment,  it  will  support  a  How.  Pr.  (N.  Y.)  275.     See,  as  to  this 

motion  for  an  execution  against  a  stock-  subject  in  its  relation  to  foreign  cor- 

holder  under  the  statute  giving  such  porations,  post,  §  8030,  et  seq. 
an  execution.    Schaeffer  v.   Phoenix  '  Hulbert  v.  Hope  Mut.  Ins.  Co., 

Brewery  Co.,  4  Mo.  App.  115.  4  How.  Pr.  CN.  Y.)  275;  Brewster  v. 

'  M'Queen  v.   Middletown   Man.  Michigan  Cent.  E.  Co.,  5  How.  Pr. 

Co.,  16  Johns.  (N.  Y.)  6;  Moulin  v.  (N.  Y.)  183;  Bates  v.  New  Orleans 

Trenton   Mut.   L.  &c.   Ins.   Co.,  24  &c.  R.  Co.,  13  How.  Pr.  (N.  Y.)  516. 
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subordinate  officers,  agents,  employes,  etc.  Service  upon  offi- 
cers or  agents  of  the  latter  class  is  sometimes  called  "substi- 
tuted service."  Tlie  general  rule  is  that,  in  order  to  make  a 
substituted  service  valid,  the  statute  must  be  strictly  complied 
with}  If,  for  instance,  the  statute  requires  service  to  be  had 
on  the  president,  or  other  head  officer,  or  permits  service  to 
be  had  on  other  officers  or  agents  in  case  the  president  does 
not  reside  in  the  county  or  is  absent  therefrom,  then  if  service 
is  made  on  another  officer  or  agent,  the  return  must  show  that 
the  president  did  not  reside  in  the  county,  or  was  absent 
therefrom.^  Again,  if  the  statute  provides  for  such  substi- 
tuted service  in  case  the  principal  officer  "cannot  be  found," 
this  means  cannot  be  found  in  the  county  or  bailiwick,  and 
the  statute  is  not  satisfied  where  the  sheriff  merely  returns 
that  he  is  absent  from  the  place  of  business  of  the  corporation.* 


SUBDIVISION  II.    Place  and  Manner  of  Service  and  Return. 


Section 

7538.  Service  where  made. 

7539.  Further  of  this  subject. 

7540.  Statutory  mode  of  service  must 

be  followed. 

7541.  Following  the  analogy  of  stat- 

utes. 

7542.  Manner  of  service,  delivering 

copy,  etc. 


Section 

7543.  Service  by  officer  who  is  a  mem- 

ber of  the  corporation. 

7544.  Service  by  publication. 

7545.  Form    and    sufficiency  of   the 

return. 

7546.  Objection  to  service  and  return, 

how  made. 

7547.  Service  of  notice  of  appeal. 


*  Merrill  v.  Montgomery,  25  Mich. 
73;  Hoen  v.  Atlantic  &c.  E.  Co.,  64 
Mo.  561;  People  v.  Saginaw  Circuit 
Court,  23  Mich.  492 ;  St.  Louis  &c.  R. 
Co.  V.  Dorsey,  47  111.  288. 

2  St.  Louis  &c.  E.  Co.  V.  Dorsey,  47 
III.  288. 

*  Hoen  V.  Atlantic  &c.  E.  Co.,  64 
Mo.  561.  Where  the  statute  provided 
that  service  might  be  made  on  certain 
officers  therein  named,  "or  if  there 
be  no  such  officers,  or  none  can  be 
found,  such  service  may  be  made  on 
such  other  officer  or  member  of  such 
corporation,  or  in  such  manner  as  the 
court  in  which  the  suit  is  brought 
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may  direct"  (Comp.  Laws  Mich., 
§  4835),  it  was  held  that  the  substi- 
tuted service  could  only  be  made  in 
the  county  where  the  corporation  had 
its  principal  office.  People  v.  Saginaw 
Circuit  Court,  23  Mich.  492.  Com- 
pare Haywood  v.  Johnson,  41  Mich. 
598,  where  the  previous  case  is  cited. 
See  also  Hebel  v.  Amazon  Ins.  Co., 
83  Mich.  400.  It  may  be  added  that 
this  statute  of  Michigan  does  not  ap- 
ply to  foreign  corporations.  People  v. 
Wayne  Circuit  Court,  24  Mich.  38. 
This  statute  was  amended  by  Mich. 
Laws  1887,  p.  112. 


SBRViCB  OF  PROCESS.     [6  Thomp.  Corp.  §  7538. 

§  7538.  Service  where  Made.  —  Service  must,  of  course,  be 
made  within  the  jurisdiction  of  the  court,  unless  there  is  a 
statute  providing  for  service  out  of  the  jurisdiction;  and  then 
questions  will  arise  as  to  the  sufficiency  and  effect  of  a  judg- 
ment rendered  upon  such  service.  It  is  believed  that  the 
question  of  venue,  as  determined  by  the  question  whether  the 
action  is  local  or  transitory,  is  the  same  where  the  action  is 
against  a  corporation  as  where  it  is  against  a  natural  person. 
The  principle,  is  that  actions  brought  for  the  purpose  of 
directly  affecting  property,  real  or  personal,  must  be  brought 
within  the  jurisdiction  where  the  property  is  situated;  but 
that  actions  for  the  collection  of  debts  or  the  enforcement  of  con- 
tracts are  transitory,  and  must  follow  the  person  of  the  defend- 
ant, and  are  to  be  brought  within  the  jurisdiction  where  the 
defendant  is  found.  The  uniformity  of  this  second  rule  is 
not  admitted  in  all  jurisdictions,  but  the  subject  is  too  large  a 
one  to  be  considered  here.  For  the  purposes  of  the  present 
discussion,  we  may  start  out  with  the  general  principle  that  a 
transitory  action  against  a  corporation  must  be  brought  in  the 
place  where  the  corporation  is  found.  From  this,  one  step 
conducts  us  to  the  proposition  that,  as  a  general  rule,  and  in 
the  absence  of  statutory  changes,  a  corporation  is  found  only 
in  the  place  where  it  h.^  its  domicile,  that  is  to  say,  its  real 
place  of  business.  But,  as  a  corporation  is  the  creature  of  the 
legislature,  it  is  competent  for  a  State  which  has  created  a 
corporation,  to  prescribe  the  manner  in  which  process  may 
be  served  in  actions  against  it.*  Under  earlier  conceptions 
that  a  corporation  must  be  named  of  a  particular  place,^  that 
it  must  dwell  in  a  particular  place,'  that  it  cannot  migrate, 
but  must  dwell  in  the  place  of  its  creation,*  the  venue,  for  the 
purpose  of  an  ordinary  action  against  a  corporation,  was  in  the 
county  where  the  corporation  resided,  that  is,  where  it  had  its 
chief  place  of  business,  unless  the  statute  law  otherwise  provided.* 

'  Eailroad  Company  v.  Hecht,  95  *  Post,  §  7881. 

TJ.  S.  168 ;  Holgate  v.  Oregon  Pae.  °  Brobst  v.  Bank  of  Pennsylvania, 

K.  Co.,  16  Or.  123.  6  Watts  &  S.  (Pa.)  379.    That  this  is 

'  Ante,  §  687.  the  statutory  rule  in  Colorado,  sub- 

'  Ante,  §  6888.  ject  to  statutory  exceptions,  see  West- 
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§  7539.  Further  of  This  Subject.  —  As  a  corporation  can 
only  be  sued  within  the  county  or  local  jurisdiction  within 
which  it  is  found,  which  means  either  where  it  has  its  princi- 


ern  "Union  Tel.  Co.  v.  Conant,  11 
Colo.  111.  See  anU,  §  7423.  Bat  it 
has  been  held  that,  in  the  absence  of 
a  statute  containing  this  requirement, 
the  return  need  not  show  that  such 
was  the  fact.  Tabor  v.  Goss  &c.  Man. 
Co.,  11  Colo.  419, 426.  Compare  Little 
Bobtail  Gold  Min.  Co.  v.  Lightbourne, 
10  Colo.  429 ;  s.  c.  15  Pac.  Eep.  785. 
Where  this  was  the  rule,  it  was  neces- 
sary, in  an  action  against  a  corpora- 
tion, to  serve  the  summons  at  the 
place  where  the  corporation  was  lo- 
cated. Brobst  V.  Bank  of  Pennsyl- 
vania, 5  Watts  &  S.  (Pa.)  379. 
Therefore,  in  an  action  against  the 
Bank  of  Pennsylvania,  which  was 
located  in  Philadelphia,  summons 
could  not  be  served  upon  the  cashier 
of  a  branch  bank  located  in  another 
county,  within  which  it  was  at- 
tempted to  bring  the  action.  Ibid, 
By  force  of  statute  in  Virginia  (Va. 
Code  1873,  eh.  166,  §  7),  service  of 
process  upon  corporations  must  be 
made  in  the  State,  upon  an  officer  or 
agent  resident  within  the  State; 
otherwise  the  judgment  will  be  void, 
and  may  be  assailed  collaterally. 
Dillard  v.  Central  Virginia  Iron  Co., 
82  Va.  734;  s.  c.  1  S.  E.  Eep.  124. 
Under  a  later  statute  of  Virginia 
(Va.  Acts  1883-4,  p.  701),  service  may 
be  had  upon  any  agent  of  a  corpora- 
tion, other  than  a  banking  corpora- 
tion, doing  business  in  the  State, 
whether  foreign  or  domestic,  in  the 
county  or  municipal  corporation  in 
which  such  agent  resides,  or  in  which 
the  principal  oflSice  of  the  corporation 
is  located,  whatever  may  be  the  grade 
of  employment  of  such  agent.  Nor- 
folk &  W.  E.  Co.  V.  Cottrell,  83  Va.  512; 
s.  c,  3  S.  E.  Eep.  123.    Under  statutes 
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of  West  Virginia,  service  of  sum- 
mons, in  an  action  commenced  be- 
fore a  justice  of  the  peace  against  a 
domestic  railroad  corporation,  on  the 
president  or  other  chief  officer  of  the 
corporation,  must  be  made  within 
the  county  in  which  he  resides ;  other- 
wise there  is  no  jurisdiction,  in  the 
absence  of  an  appearance,  and  the 
judgment  is  void.  Taylor  v.  Ohio 
Eiver  R.  Co.,  35  W.  Va.  328;  s.  c.  13 
S.  E.  Eep.  1009.  So,  where  the  ser- 
vice is  made  upon  an  attorney  ap- 
pointed and  empowered  to  receive 
service  of  process  under  another  stat- 
utory provision,  it  must  be  made  in 
the  county  where  he  resides,  or,  in 
the  absence  of  an  appearance,  the 
judgment  will  be  void.  Eailway 
Company  «.  Eyan,  31  W.  Va.  364; 
8.  c,  13  Am.  St.  Eep.  865.  The  in- 
convenience of  driving  suitors  to  the 
county  of  the  principal  office  or  place 
of  business  of  the  corporation,  has 
resulted,  in  Michigan,  in  an  amend- 
ment of  the  statute  relating  to  ser- 
vice of  process  on  corporations  (How. 
Stat.  Mich.,  §  8137),  by  allowing  a 
plaintifi,  residing  in  a  county  other 
than  that  where  the  principal  office 
of  the  corporation  is  situated,  to  com- 
mence suit  against  it  by  attachment. 
Pub.  Acts  Mich.  1887,  No.  242,  p.  303. 
In  the  same  State,  process  from  a,  jus- 
tice's court  in  civil  cases  is  not  al- 
lowed to  run  into  another  county  than 
that  of  the  justice,  or  to  be  served 
beyond  his  constable's  bailiwick.  The 
general  statute  of  that  State  (Comp. 
Laws  Mich.  1871,  §  1688),  concerning 
the  service  of  process  upon  foreign 
insurance  companies  doing  business 
within  the  State,  is  not  applicable  to 
justice's  courts,  but  only  to  courts  of 


SERVICE  OP  PEocBss.     [6  Thomp.  Corp.  §  7539. 

pal  place  of  business,  or  where  it  has  a  local  agency,  branch  office, 
or  subordinate  place  of  business,  —  an  easy  way  by  which  cor- 
porations might  elude  the  bringing  of  actions  against  them 
would  be  to  keep  their  principal  officers  away  from  such 
places  of  business  and  outside  of  the  venue;  for,  as  we  have 
already  seen,  under  the  principles  of  the  common  law,  service 
of  process  can  only  be  had  upon  the  principal  officers  of  a 
corporation.^  Statutes  have  been  enacted  in  many  of  the 
States  to  prevent  them  from  doing  this,  —  among  which  is 
the  following  statute,  enacted  in  Illinois  in  1853:  "That  in 
all  cases  where  suit  has  been,  or  may  hereafter  be  brought, 
against  any  incorporated  company,  process  shall  be  served  on 
the  president  of  such  company,  if  he  reside  in  the  county  in 
which  suit  is  brought,  and  if  such  president  be  absent  from 
the  county,  or  does  not  reside  in  the  county,  then  the  sum- 
mons shall  be  served  by  the  proper  officer,  by  leaving  a  copy 


record,  and  justices  have  no  jurisdic-     {  3),  service  of  process,  in  actions 


tion  of  actions  against  such  com- 
panies. Hartford  Fire  Ins.  Co,  v. 
Owen,  30  Mich.  441,  anno  1874.  In 
the  same  State,  service  of  garnishee 
process  from  justice's  courts,  cannot, 
under  the  statute  (Comp.Laws  Mich. 
1871,  §  6463),  he  made  beyond  the 
county,  and  an  acceptance  of  service 
by  an  attorney  of  the  corporation, 
■which  shows  that  it  was  made  out- 
side the  county,  thereby  shows  that 
it  was  made  where  the  process  had  no 
legal  force,  and  consequently  no  juris- 
diction can  attach  by  virtue  of  such 
acceptance.  Hebel  v.  Amazon  Ins. 
Co.,  33  Mich.  400.  Under  the  statute 
of  Michigan  of  1875  (Pub.  Acts  Mich. 
1876,  art.  167,  §  31),  which  was  a  sub- 
stitute for  the  provisions  of  earlier 
statutes,  service  of  process  on  a  maji- 
ufaoturing  corporation  could  Only  be 
had  within  the  county  where  its  busi- 
ness office  was  established.  Dewey 
V.  Central  Car  &c.  Co.,  42  Mich.  399. 
But,  since  the  passage  of  the  act  of 
1887  (Mich.  Laws  1887,  Act  No.  242, 
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against  corporations  in  that  State, 
maybe  made  upon  the  proper  officers 
of  the  corporation  in  the  county 
where  the  plaintiff  resides,  although 
its  business  office  is  located  in  another 
county.  Potter  v-  Hutchinson  Man. 
Co.,  79  Mich.  207;  s.  c.  44  N.  W. 
Eep.  595.  Under  a  statute  of  North 
Carolina,  providing  that  process,  in  a 
suit  against  a  corporation,  might  be 
served  upon  an  officer  of  the  com- 
pany, in  the  county  where  he  usually 
resides,  it  was  held  that  the  service 
might  be  made  in  the  county  of  the 
officer's  domicile,  or  in  that  in  which 
he  had  his  official  residence  and  car- 
ried on  the  corporate  business  (North 
Carolina  v.  Ealeigh  &c.  R.  Co.,  3Ired. 
Eq.  (N.  C.)  471),  and  the  service 
could  not  be  treated  as  a  nullity,  if 
the  sheriff  returned  on  whom  he  had 
served  the  process,  though  it  was 
served  upon  an  officer  outside  the 
county  of  his  residence.  Jbid, 
'■  Ante,  §  7505. 
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thereof  with  any  clerk,  cashier,  secretary,  engineer,  conductor 
or  any  agent  of  such  company,  found  in  the  county."  *  Under 
this  statute,  as  of  course  under  every  other  statute  of  the  kind, 
there  must  be  what  is  sometimes  called  a  venue,  that  is  to  say, 
the  corporation  must  have  such  a  domicile  within  the  terri- 
torial limits  of  the  jurisdiction  of  the  court  in  which  the  ac- 
tion is  brought  as  will  give  the  court  jurisdiction  over  it  in 
case  it  is  served  with  process  within  those  limits.  If  the  cor- 
poration has  such  a  domicile,  jurisdiction  over  it  will  attach, 
provided  process  is  served,  within  the  jurisdiction,  upon  any 
agent  designated  by  statute.* 


»  Scates'  Comp.  243. 

"  Thus,  under  the  above  statute, 
■where  an  insurance  company,  whose 
principal  agent  was  in  Peoria  County, 
in  Illinois,  had  a  branch  office  and 
agency  in  Chicago,  in  Cook  County, 
an  action  brought  against  it  in  the 
latter  county,  and  process  served  up- 
on its  agent  there,  was  well  brought. 
Peoria  Ins.  Co.  v.  Warner,  28  111.  429; 
quoted  with  approval  in  Stephenson 
Ins.  Co.  V.  Dunn,  45  111.  211,  213. 
But,  under  the  same  statute,  juris- 
diction could  not  be  acquired  by 
serving  process  on  the  president  or 
other  officer  of  the  corporation  out- 
side of  the  jurisdiction  of  the  court, 
that  is  to  say,  outside  of  the  county 
within  which  the  suit  was  brought. 
If  the  president  of  the  corporation 
did  not  reside  within  the  county, 
then  the  process  should  be  served 
upon  some  other  officer  or  agent 
named  in  the  statute.  Stephenson 
Ins.  Co.  V.  Dunn,  45  111.  211;  Winne- 
sheik  Ins.  Co.  v.  Holzgrafe,  46  111. 
422.  Compare  Mineral  Point  K.  Co. 
1).  Keep,  22  111.  9;  «.  c.  74  Am.  Dec. 
124;  Chicago  &o.  R.  Co.  v.  Fell,  22 
111.  833.  And  it  would  necessarily 
follow  that  if  none  of  the  officers  or 
agents  named  in  the  statute  could  be 
found  within  the  county,  then  the 
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plaintiff  would  have  to  bring  his  ac- 
tion in  some  county  where  the  corpo- 
ration had  a  business  domicile,  and 
where  some  one  of  them  could  be 
found.  Under  section  267  of  the 
General  Statutes  of  Colorado,  of  1887, 
for  the  purpose  of  serving  a  summons, 
a  defendant  corporation  is  deemed  to 
be  found  only  in  the  county  where 
the  principal  office  of  the  corporation 
is  kept,  or  its  principal  business  car- 
ried on,  subject  to  certain  exceptions 
named  in  the  section.  The  object  of 
this  statute  was  to  prevent  abuses 
which  had  sprung  up  under  a  pre- 
vious statute,  like  that  of  Dlinois 
above  quoted,  authorizing  service  up- 
on irresponsible  subordinates,  who 
would  neglect  to  communicate  notice 
to  their  principal,  and  to  secure  ser- 
vice upon  some  of  the  principal  offi- 
cers of  the  corporation  charged  with 
the  management  of  its  affairs.  West- 
ern Union  Tel.  Co.  v.  Conant,  11  Colo. 
Ill ;  8.  c.  17  Pac.  Eep.  107.  Compare 
Peoria  Ins.  Co.  v.  Warner,  28  111.  429, 
433.  A  statute  of  Oregon,  referring 
to  transitory  actions,  provides  that 
"  in  all  other  cases,  the  action  shall 
be  commenced  and  tried  in  the 
county  in  which  the  defendants,  or 
either  of  them,  reside,  or  may  be 
found  at  the  commencement  of  the 
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§  7540.  Statutory  Mode  of  Service  must  be  Followed. — 

Recurring  now  to  the  principle  that  where  the  mode  of  ser- 
vice is  pointed  out  by  statute,  that  method  is  exclusive,  it  may 


action;  or  if  none  of  the  parties  re- 
side in  this  State,  the  same  may  be 
tried  in  any  county  which  the  plain- 
tiff may  designate  in  his  complaint " 
(Oiv.  Code  Or.,  §  44);  and  also  pro- 
vides that  "the  summons  shall  be 
served  by  the  sheriff  of  the  county 
where  the  defendant  is  found  " ;  and 
also  provides  that  the  summons  shall 
be  served  by  delivering  a  copy  thereof, 
together  with  a  copy  of  the  complaint 
prepared  and  certified  by  the  plain- 
tiff, his  agent  or  attorney,  or  by  the 
county  clerk,  as  follows:  "1.  If  the 
action  be  against  a  private  corpora- 
tion, to  the  president  or  other  head 
of  the  corporation,  secretary,  cashier, 
or  managing  agent;  or,  in  case  none 
of  the  officers  of  the  corporation  above 
named  shall  reside  or  have  an  office 
in  the  county  where  the  cause  of  ac- 
tion arose,  then  to  any  clerk  or  agent 
of  such  corporation  who  may  reside 
or  be  found  in  the  county ;  or,  if  no 
such  officer  be  found,  then  by  leaving 
a  copy  thereof  at  the  residence  or 
usual  place  of  abode  of  such  clerk  or 
agent."  Ibid.,  §  55.  This  statute  au- 
thorizes the  commencement  of  an 
action  against  a  corporation  in  any 
county  in  which  the  cause  of  action 
arose,  provided  the  corporation  can 
be  there  found  and  served  in  compli- 
ance with  its  terms.  It  was  intended 
to  settle  a  controversy  which  existed 
prior  to  its  passage,  as  to  whether  a 
corporation  could,  no  matter  where 
the  cause  of  action  arose,  be  sued  in 
any  other  county  than  that  of  its 
chief  office  and  place  of  business. 
But  it  is  still  necessary,  in  the  com- 
mencement of  an  action  against  a 
corporation  under  it,  in  order  to 
acquire  jurisdiction  over  the  person, 


that  the  return  of  service  of  sum- 
mons should  show  that  a  duly  authen- 
ticated copy  thereof,  and  a  copy  of 
the  complaint,  were  delivered  to  one 
of  the  officers  thereof,  designated  in 
the  part  of  the  statute  last  quoted, 
either  in  the  county  where  its  prin- 
cipal office  was  situated,  or  in  the 
county  where  the  cause  of  action 
arose ;  or  in  case  none  of  such  officers 
should  reside  or  have  their  offices  in 
the  county  where  the  cause  of  action 
arose,  then  to  any  clerk  or  agent  of 
such  corporation  who  might  reside  or 
be  found  in  the  county  where  the 
cause  of  action  arose;  or  if  no  such 
officer  be  found,  then  by  leaving  such 
copies  at  the  residence  or  usual  place 
of  abode  of  such  clerk  or  agent.  The 
action  may  be  commenced  in  the 
county  where  the  corporation  has  its 
principal  office,  whether  the  cause  of 
action  arose  there  or  not,  because 
that  is  its  place  of  residence.  In 
that  case,  however,  the  service  must 
be  made  upon  the  president,  or  other 
head  officer  of  the  corporation,  secre- 
tary, cashier,  or  managing  agent 
thereof;  but  if  commenced  in  a 
county  where  the  cause  of  action 
arose,  service  may  be  made  upon  a 
clerk  or  agent,  under  the  circum- 
stances and  in  the  manner  above 
mentioned.  When,  therefore,  an  ac- 
tion was  commenced  against  a  do- 
mestic corporation  within  tlie  county 
where  it  had  its  principal  office,  but 
the  summons  was  delivered  to  the 
sheriff  of  anotbtT  county,  and  there 
served  upon  its  Ki;cond  vice-president, 
it  was  held  that  the  court  acquired  no 
jurisdiction.  Holgate  v.  Oregon  Pac. 
E.  Co.,  16  Or.  lio;  s.  c.  20  Am.  & 
Eng.  Corp.  Cas.  527;  17  Pac.  Eep. 
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be  added  that  the  law  does  not  demand  a  literal  and  exacting 
compliance  with  the  statute,  but  is  generally  satisfied  with  a 
substantial  compliance}  This  does  not  mean  that,  where  the 
statute  imposes  certain  conditions,  the  sheriff  can  substitute 
other  conditions  not  equivalent  to  those  of  the  statute.  Thus, 
if  the  statute  demands  service  upon  the  chief  officer,  but  pro- 
vides for  service  upon  a  subordinate  ofiBcer  or  agent  in  case  the 
"  chief  ofiicer  cannot  be  found,"  this  means  in  case  the  chief 
ofificer  cannot  be  found  in  the  county  or  bailiwick  of  the  offi- 
cer serving  the  writ.*  It  refers  to  something  more  than  a  tem- 
porary absence  from  the  usual  place  of  business  of  such  officer: 
it  means  an  absence  from  the  county.*  Hence  if,  under  such 
a  statute,  the  sheriff  returns  that  he  has  served  the  summons 
upon  a  person  in  charge  of  the  business  office  of  the  defend- 
ant, "in  the  absence  of  the  president  or  chief  officer,"  this  will 
not  be  a  good  service,  and  will  not  give  jurisdiction;  because 
non  constat  but  that  it  may  be  his  mere  temporary  absence.* 

§  7541.  Following  the  Analog-y  of  Statutes. — Where  there 
is  a  general  statute,  directing  the  manner  in  which  summons 
shall  be  served,  but  there  is  no  statute  specially  directing  the 
manner  in  which  another  species  of  notice  is  to  be  served, — 
as  for  instance  a  notice  of  appeal, — then,  there  is  authority  for 
the  position  that  the  court  will  follow  the  analogy  of  the  stat- 
ute prescribing  the  mode  of  serving  a  summons.^ 

§  7542,  Manner  of  Service,  Delivering  Copy,  etc.  —  This 
subject  is  probably  governed  by  statutes  in  all  cases;  and  there- 

859.    It  is  perceived  that  this  is  in  '  Cosgrove  v.  Tebo  &c.  E.  Co.,  54 

accordance    with    the     construction  Mo,  495. 

placed  upon  the  statute  of  Illinois,  "  Hoen  v.  Atlantic  &c.  E.  Co.,  64 

as  above  shown ;  and  the  meaning  is  Mo.  561. 

that  the  corporation  must  be  served  •  Dizon  v.  Hannibal  &c.  E.  Co., 

within  the  venue,  upon  such  agent,  81  Mo.  409 ;  Hoen  v.  Atlantic  &c.  E- 

there  iound,  as  the  statute  permits;  Co.,  64  Mo.  561. 

and    that    the   summons  cannot  be  *  Hoen  v.  Atlantic  &c.  E.  Co.,  64 

sent  out  of  the  venue  to  be  served  on  Mo.  561. 

some  other  agent,  unless  the  statute  '  Pacific  Coast  E.  Co.  v.  Superior 

permits.     Parl^e   v.  Commonwealth  Court,  79  Cal.  103 ;  «.  c.  21  Pac.  Eep. 

Ins.  Co.,  44  Pa.  St.  422.  609. 
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fore  it  will  not  be  useful  here  to  go  further  than  to  state  the 
results  at  which  the  courts  have  arrived  in  the  interpretation 
of  such  statutes.  It  has  been  held  sufiBcient,  in  Nevada,  to 
deliver  a  copy  of  the  summons  to  the  secretary  of  the  cor- 
poration;^ in  Maine,  in  the  case  of  a  corporation  summoned 
as  trustee  (garnishee),  to  leave  a  copy  at  the  place  of  the  last 
and  usual  abode  of  the  treasurer,  or  other  proper  ofiBcer;  ^  in 
Georgia,  to  leave  a  copy  of  the  writ  at  the  most  notorious 
place  of  abode  of  the  president  of  the  corporation;'  in  Con- 
necticut, in  an  action  by  a  citizen  against  the  Bank  of  the 
United  States  domiciled  in  Pennsylvania,  by  attaching  a 
table,  the  property  of  the  defendants,  and  leaving  notice  of 
the  writ  with  the  president  and  cashier  of  the  branch  bank.* 

§  7543.  Service  Iby  Oflftcer  Who  is  a  Member  of  the  Cor- 
poration.  —  We  have  already  seen  that  where  the  plaintiff  is 
an  ;ofiBcer  of  the  corporation,  a  valid  service  of  process  in  his 
suit  against  the  corporation  cannot  be  had  against  him,  be- 
cause it  will  be  to  his  interest  to  conceal  instead  of  communi- 
cating the  notice  to  the  corporation.^  It  is  held,  in  an  old 
case,  that  a  writ  in  favor  of  a  manufacturing  corporation  will 
be  abated  if  served  by  a  constable  who  is  a  member  of  the 
corporation.*  But  there  does  not  appear  to  be  any  reason  in 
this,  especially  in  view  of  the  fact  that  a  stockholder  in  a 

'  Gillig  V.  Independent  &c.  Min.  time  have  been  engaged  in  the  bank- 

Oo.,  1  Nev.  247.  ing  room.    Harrell  •».  Mexico  Cattle 

»  Harris  v.  Somerset  &c.  E.  Co.,  Co.,  73  Tex.  612 ;  s.  c.  11  S.  W.  Eep. 

47  Me.  298.  863.     Where  it  appeared   that   the 

'  Water  Lot  Co.  v.  Bank  of  Bruns-  sheriff  handed  the  citation  to  one  who 

wick,  30  Ga.  685.  was  the  private  secretary  of  the  presi- 

*  Sill  V.  Bank  of  United  States,  5  dent  of  the  corporation,  and  that  this 

Conn.  102.  ^But  where  a  corporation  person  told  the  sheriff  that  he  was 

had  its  place  of  business  in  the  same  without  authority  to  receive  the  cita- 

room  in  which  a  banking  business  tion,  it  was  held  that  the  service  was 

was  conducted,  but  separated  from  bad,  and  that  there  was  no  jurisdic- 

the  banking  concern  by  a  screen,  a  tion.    Collier  v.  Morgan's  La.  &c.  E. 

service  on  the  corporation  by  leaving  Co.,  41  La.  An.  37;   a.  e,  5  South, 

the  papers  in  the  portion  of  the  room  Eep.  537. 
occupied   by  the   banking   concern,  '  Ante,  §  6205. 

was  not  a  valid  service,  although  the  •  Dunmore  Man.  Co.  v.  Eockwell, 

ofBcers  of  the  corporation  may  at  the  Brayt.  (Vt.)  18. 
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business  corporation  is  not  the  defendant  in  an  action  against 
the  corporation,  but  may  sue  the  corporation  or  be  sued  by  it 
both  at  law  and  in  equity.'  Under  statutes  prohibiting  the 
service  of  the  writ  by  one  who  is  a  party  to  the  action,  it  is 
therefore  a  sound  view  that  the  proper  officer  to  serve  the 
writ  is  not  disqualified  by  being  a  member  of  the  corpora- 
tion;^ and  this  would  necessarily  be  so  in  the  case  of  a 
Tnunicipal  corporation;  otherwise  no  one  might,  in  some  cases, 
be  found  who  could  serve  the  writ. 

§  7544.  Service  by  Publication. —  Statutes  are  found  which 
authorize  service  of  process  against  domestic  corporations  by 
publication,  where  no  oflfieer  or  agent  can  be  found  within  the 
State,  upon  whom  service  may  be  had.'  The  effect  of  a  judg- 
ment rendered  upon  such  a  notice  would,  at  most,  be  to  author- 
ize execution  against  property  of  the  corporation  within  the 
State.*  The  principle  already  adverted  to,°  that  statutory  modes 
of  service  must  be  strictly  pursued,  applies  with  peculiar  force 
to  notice  by  publication.^ 

§  7545,  Form  and  Sufflciency  of  the  Return. — The  form 
and  substance  of  the  return  of  the  ofiicer  who  serves  the  writ 
is  a  matter  of  extreme  importance,  because  it  is  in  the  nature 

'■  Post,  §  7579.  not  attach.    Scammon  v.  Chicago,  40 

'  Adams  v.  Wiscasset  Bank,  1  Me.  111.  146.    So,  where  the  statute  re- 

361 ;  g.  c.  10  Am.  Dec.  88 ;  Merchants'  quires  publication  to  be  made  in  a 

Bank  v.  Cook,  4  Pick.  (Mass.)  405.  newspaper  selected  by  a  municipal 

°  See  for  instance,  N.  C.  Laws  1889,  corporation  for  the  publication  of  its 

oh.  108,  p.  102.  legal  notices,  if  the  corporation  has 

*  Where  a  corporation  had  been  selected  a  daily  paper,  a  publication 
dissolved  as  bankrupt  under  the  late  of  the  notice  in  a  Sunday  edition  will 
Federal  bankruptcy  law,  it  was  held  not  be  a  compliance  with.the  statute, 
that,  as  the  debtor  could  not  be  found,  for  the  further  reason  that  the  Sun- 
service  must  be  made  by  publication,  day  edition  is  not  delivered  to  its  sub- 
Ee  Washington  Marine  Ins.  Co.,  2  scribers  as  a  part  of  its  regular  daily 
Nat.  Bank.  Reg.  648.  issue,  but  sold  only  to  news-dealers 

'  Ante,  §§  7503,  7509;  post,  §  8021.  and  newsboys,  and  is  hence  regarded 

•  For  instance,  where  the  statute  as  a  different  and  distinct  paper  from 
requires  publication  for  six  days,  this  the  paper  selected  by  the  corporation, 
means  six  juridical  days,  and  if  one  of  Jbid. 

the  days  is  Sunday,  jurisdiction  does 
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of  a  record,  and  cannot  be  averred  against,  except  in  a  direct 
action  against  the  officer  to  recover  the  damages  which  have 
resulted  to  a  party  to  the  suit  in  case  of  its  being  a  false 
return.  To  this  statement  of  the  verity  of  a  sheriff's  return 
there  are  no  doubt  statutory  and  other  exceptions/  As  the 
mode  of  serving  process  is,  in  nearly  all  American  juris- 
dictions, carefully  prescribed  by  statute,  the  test  of  a  good 
return  is  that  it  exhibits  a  literal  compliance  with  the  stat- 
ute} Another  is,  that  it  should  state  those  facts  in  direct, 
and  not  in  inferential,  language.  For  instance,  if  the  gov- 
erning statute  permits  the  process  to  be  served  upon  the  pres- 
ident of  the  defendant  corporation,  the  sheriff  should  state 
the  name  of  the  person  upon  whom  he  serves  it,  and  should 
also  state  that  such  person  is  the  president  of  the  defendant 
corporation.  A  return  that  he  served  the  writ  on  "A.  B.,  as 
president,"  etc.,  is  bad,'  because  it  does  not  show  that  the 
sheriff  has  complied  with  the  statute.  And  this  is  so  on  prin- 
ciple, although  the  recital  in  the  return  as  to  the  official  char- 
acter of  the  person  on  whom  the  officer  made  the  service  may 
not  be  sufficient  to  support  a  judgment  by  default,  additional 
evidence  being  required.^  It  is  true  that,  in  the  jumble  of 
judicial  holdings  upon  this  question,  decisions  can  be  found 
which  will  excuse  such  a  return  as  that  last  cited; ^  but  they 
are  clearly  opposed  to  the  governing  principle  already  stated,* 


^  Ante,  §  7507,  note.  Wintemute  v.  New  Jersey  Cent.  R. 

'  For  a  return  showing  a  literal      Co.,  5  Pa.  County  Ot.  648. 
compliance  with  the  governing  stat-  *  Illinoia  &c.  R.  Co.  v.  Kennedy, 
ute,  see  State  v.  O'Neill,  4  Mo.  App.  24  111.  319. 
221.     That  the  return,  under  a  Ten-           ♦  Ante,  §  7507. 
nessee  statute,  need    not  show  that           '  Thus,  the  return  of  the  sheriff 
the  person  upon  whom  the  process  is  that    a  summons,   in    an  action    to 
served  is  the  president,  or  other  head  which  a   county  was  a  party,   was 
officer,  cashier,  treasurer,  secretary,  served  on  A,  &  B.,  "said  to  be  corn- 
director,  or  chief  agent  of  the  corpo-  missioners,"  was  held  eqiiivalent  to 
ration  in  the  county,  —  see  Wartrace  a  return  of  service  on  "A.  and  B., 
«.  Wartrace&c.  Co.,2  Coldw.  (Tenn.)  commissioners,"     since     the    words 
515.    Example  of  a  sufficient  return  "  said  to  be  "  might  be  struck  out  as 
of  summons  in  an  action  against  a  surplusage :    Kleckner  v.  County  of 
foreign  corporation  in  Pennsylvania:  Lehigh,  6  Whart.  (Pa.)  66. 
»  Ante,  ^  7503,  7509;  post,  §  8021. 
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that  the  statutory  mode  of  acquiring  jurisdiction  in  such  cases 
is  exclusive.  In  describing  the  agent  upon  whom  he  served 
the  process,  the  sheriff,  in  his  return,  must  describe  an  agent, 
either  within  the  language,  or  at  least  within  the  meaning,  of 
the  governing  statute,  where  general  words  of  description  are 
employed  therein.*  Where  the  statute  provides  for  an  alter- 
native or  substituted  mode  of  service,^  —  upon  the  president  or 
other  chief  officer,  if  he  can  be  found  within  the  jurisdic- 
tion, and  if  not,  upon  some  inferior  officer  or  agent  named, 
then,  in  order  to  give  the  court  jurisdiction  in  case  of  service 
upon  an  inferior  officer  or  agent,  the  return  must  show  the 
condition  named  in  the  statute,  as  that  the  president  did  not 
reside  in  the  county  or  was  absent  therefrom.'  But  it  does 
not  follow  from  this  that  the  return  must  pursue  the  exact 
language  of  the  statute,  though  it  is  safer  where  a  proper 
grammatical  construction  will  allow  it  to  be  done,* 


'  When,  therefore,  he  returned  that 
he  had  eeryed  process  against  a  rail- 
road company  upon  its  "commerc. 
agent,"  and  the  statute  provided  for 
service  upon  "  any  station  agent," 
the  return  did  not  show  such  service 
as  gave  the  court  jurisdiction.  De- 
troit V.  Wabash  &c.  E.  Co.,  63  Mich. 
712;  «.  c.  30  N.  W.  Eep.  321.  So, 
where  the  statute  authorized  service 
of  a  notice  of  garnishment  by  deliver- 
ing it  to  "  the  nearest  station  agent  or 
freight  agent,"  of  the  railroad  com- 
pany (Eev.  Stat.  Mo.,  1879,  §  2521), 
a  return  which  showed  service  "by 
delivering  a  copy  of  the  notice  to  D. 
W.  Steal,  nearest  agent,"  etc.,  did 
not  give  jurisdiction  to  proceed.  Ha- 
ley V.  Hannibal  &c.  E.  Co.,  80  Mo. 
112.  So,  where  the  statute  governing 
the  service  of  process  against  railroad 
companies  in  actions  before  justices 
of  the  peace  for  killing  or  injuring 
animals,  required  service  to  be  had  on 
the  "station  agent,"  a  return  of  ser- 
vice upon  a  person  described  meiely 
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as  "  agent,"  was  not  sufficient,  be- 
cause it  was  neither  a  literal  nor  a 
substantial  equivalent  of  the  statute ; 
and  the  court  acquired  no  jurisdic- 
tion. Heath  v.  Missouri  &c.  E.  Co., 
83  Mo.  617,  624-626. 

*  Ante,  4  7530. 

°  St.  Louis  &c.  E.  Oo.  V.  Dorsey, 
47  111.  288. 

'  Heath  v.  Missouri  &c.  E.  Co.,  83 
Mo.  617,  624.  Thus,  where  the  gov- 
erning statute  authorized  service  to 
be  made  "  by  leaving  a  copy  thereof 
at  any  business  office  of  said  company, 
with  the  person  in  charge  thereof" 
(Eev.  Stat.  Mo.  1879,  §  748),  and  the 
sheriff  returned  that  he  left  a  copy 
with  "  D.,  the  book-keeper  and  agent 
of  the  within-named  defendant,  at 
and  in  the  only  office  of  the  company 
in  the  county  of  I.,  said  D.  being  in 
charge  of  defendant's  said  office," 
etc.,  it  was  held  that  this  sufficiently 
showed  a  compliance  with  the  stat- 
ute. Hill  V.  St.  Louis  Ore  &c.  Co.,  90 
Mo.  103;  «.  c.  2  S.  W.  Eep.  289,  686. 
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§  75*6.  Objection  to   Service  and  Keturn,  how  Made. — 

Under  some  systems  of  procedure,  corporations  are  allowed  to 
appear  for  the  special  purpose  of  making  objection  to  the 
manner  in  which  process  has  been  served  upon  them,  or 
rather  to  object  that  process  has  not  been  served  upon  them, 
but  has  been  served  upon  some  one  not  their  agent.*  Objec- 
tions of  this  kind  come  with  an  ill  grace  from  domestic  cor- 
porations suable  within  the  venue,  and  the  courts  look  upon 
them  with  disfavor.*  The  writer  is  of  the  opinion  that  such 
an  appearance  ought  to  be  regarded  as  an  appearance  for  all 
purposes.  Where  such  a  motion  is  grounded  upon  a  misde- 
scription of  the  corporation  in  the  sheriff's  return,  then  it 
must  state  the  other  name,  on  the  principle  applicable  to  pleas 
in  abatement  that  the  defendant  must  give  the  plaintiff  a  bet- 
ter writ.*  Where  the  objection  does  not  relate  to  the  manner 
of  serving  the  process,  or  acquiring  jurisdiction  over  the 
defendant,  but  is  grounded  on  the  proposition  that  the  situs 
of  the  contract  sued  on  was  such  that  the  court  was  without 
jurisdiction  of  the  cause  of  action  named  in  the  declaration, 
it  cannot,  it  has  been  held,  be  taken  by  motion  to  quash,  but 
ought  to  be  taken  by  plea  so  as  to  allow  a  review  by  writ  of 
error  based  on  the  record  of  exceptions.*     In  other  words, 

■  Collier  v.  Morgan's  La.  &c.  E.  the  service  was  defective,  nor  in  what 

Co.,  41  La.  An.  37.  manner  it   could   be  corrected,  was 

'  Nye  V.  Burlington  &c.  B.  Co.,  60  properly  overruled.    Ibid. 

Vt.  585.  *  Maxwell  v.  Speed,  60  Mich.  36; 

'  Ibid.    Where  the  defendant  was  8.  c.  26  N.  W.  Eep.  824.     Where  the 

described  in  the  writ  as  the  "  Bur-  gervice  is  good,  and  the  plea  in  abate- 

lington  and  Lamoille  Eaih-oad  Com-  ment  filed  by  the  corporation  couse- 

pany,  a  company  organized  under  the  quently  bad,  it  will  not  be  an  error 

laws  o£  this  State,"  it  was  held  con-  for  which  the  judgment  will  be  re- 

sistent  with  the  conclusion  that  the  versed,  that  the  plaintiff  proceeded  to 

defendant  was   a  corporation   upon  take  a  judgment  by  default  against  the 

which  service  of  process  might  legally  corporation  in  disregard  of  the  plea, 

be  had,  under  the  governing  statute,  without  first  moving  to  have  it  stricken 

by  delivering  a  copy  to  its  clerk.    A  from  the  files.    But  it  was  said  that 

motion  to  dismiss  on  the  ground  that  "if  the  defendant  corporation  had 

the  service  was  illegal,  which  neither  filed  an  affidavit  of  merits,  and  asked 

alleged  nor  denied  the  corporate  ex-  that  the  default  might  be  opened  or 

istence  of  the  defendant,  and  which  the   judgment  vacated  in  the  court 

did  not  point  out  the  respect  in  which  below,  there  might  have  been  good 
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such  an  objection  is  one  which  goes  to  the  merits,  and  should 
be  made  as  objections  to  the  merits  are  made. 

§  7547.  Service  of  Notice  of  Appeal.  —  The  law  on  the 

subject  of  the  necessity  of  giving  notice  of  appeal,  varies  from 
the  greatest  technicality  to  the  greatest  liberality.  For  in- 
stance, in  Missouri,  in  the  case  of  appeals  from  justices  of  the 
peace  to  the  Circuit  Court  for  the  purpose  of  a  trial  de  novo, 
the  greatest  strictness  is  demanded  in  following  the  statutes 
in  regard  to  giving  notice  of  the  appeal,  as  will  be  seen  by 
the  cases  cited  in  the  note.*  Coming  to  the  other  end  of  the 
oscillation  of  the  pendulum,  we  find  decisions  to  the  effect 
that,  in  proceedings  originating  in  the  probate  court  and 
removed  to  a  higher  court  for  trial  de  novo,  a  statutory  pro- 
vision for  giving  notice  of  an  appeal  is  regarded  as  directory 
merely;  so  that,  where  notice  has  not  been  given  as  pre- 
scribed, the  appellate  court  may  make  an  order  for  some  suit- 
able service  of  it.*  It  should  seem  that  this  is  the  correct 
view  where  the  cause  is  merely  removed  to  a  higher  court  for 
a  trial  de  novo;  since  such  an  appeal  is  in  no  case,  like  a  writ 
of  error  at  common  law,  the  commencement  of  a  new  action, 
but  the  object  of  giving  the  notice  is  merely  to  afford  the 
opposite  party  time  to  prepare  for  a  new  trial  in  another 

ground,   in  the    discretion   of   that  •  Rowley  v.  Hinds,  50  Mo.   403; 

court,  for  granting  such  an  applica-  Purcell  v.  Hannibal  &c.  E.  Co.,  50 

tion.     But   it   has    contented    itself  Mo.  504;  Nay  d.  Hannibal  &c.  E.  Co., 

with  attacking  the  jurisdiction  of  the  51  Mo.  675 ;  Page  v.  Atlantic  &c.  E. 

court  on  writ  of  error;  and  the  de-  Co.,  61  Mo.  78;  Thurston  v.  Kansas 

feet,  if  any,  in  the    proceedings    to  Pac.  E.  Co.,  1  Mo.  App.  400;  McGin- 

judgment  after  the  filing  of  the  plea  ness  v.  Taylor,  22  Mo.  App.  513;  Fink 

is  one  of  irregularity  in  practice,  and  v.  Berberich,  7  Mo.  App.  577;  Jordan 

not  one  operating  in  any  way  upon  v.  Bowman,  28  Mo.  App.  608 ;  Hor- 

the  jurisdiction."     Shickle  &c.  Co.  v.  ton  v.  Kansas  City  &c.  E.  Co.,  26  Mo. 

Wiley  Construction  Co. ,  61  Mich.  226 ;  App.  349. 

a.  e.  1  Am.  St.  Eep.  571.    As  to  the  >  Woodward  v.  Spear,  10  Vt.  420; 

practiceof  striking  out  pleas,  answers,  Donovan's    Appeal,    40    Conn.    154. 

or  defenses,  see  People  v.  McCumber,  The  Supreme  Court  of  Michigan  in- 

18  N.  Y.  315;  «.  c.  72  Am.  Deo.  515;  cline  to  the  same  view:  Simpson  v. 

also  an  extended  note  in  72  Am.  Dec.  Mansfield  &c.  E.  Co..  38  Mich.  626, 

521,etseg.;  also  Hayward  ».  Grant,  13  629. 
Minn.  165 ;  ».  c.  97  Am.  Dec.  228. 
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court.'  Of  course,  if  the  proceeding  in  the  appellate  court  is 
in  the  nature  of  a  new  action,  as  in  case  of  a  writ  of  error  at 
common  law  or  a  bill  of  review  in  chancery,  it  must  be  com- 
menced by  new  process,  without  which  the  appellate  court 
will  acquire  no  jurisdiction.  Under  a  statute  of  Michigan,^ 
in  the  case  of  an  appeal  from  the  probate  court  in  a  proceed- 
ing by  a  corporation  against  the  estate  of  a  deceased  person, 
if  the  executors  appeal,  the  probate  judge  can  direct  how  ser- 
vice of  the  notice  of  appeal  shall  be  served  on  the  corporation, 
and  may  name  the  officer,  agent,  etc.,  on  whom  it  shall  be 
made.'  It  is,  therefore,  not  necessary  that  the  more  general 
statute  which  prescribes  how  process,  pleadings,  etc.,  shall  or 
may  be  served  on  corporations,  or  on  the  particular  class  of 
corporations,  shall  be  complied  with,  where  there  is  such  a 
special  statute.*  On  the  contrary,  if  there  is  no  special  stat- 
ute directing  how  notice  of  an  appeal  shall  be  served  on  a 
corporation,  the  court  will  cause  it  to  be  served  in  the  same 
manner  as  is  provided  by  the  general  statute  for  the  service 
of  original  process  on  corporations  in  actions  against  them.^ 

•  So  stated  by  Mr.  Justice  Oooley  '  Simpson  •».  Mansfield  &c.  E.  Co., 
in  Simpson  v.  Mansfield  &c.  E.  Co.,     38  Mich.  626. 

38  Mich.  626,  629.  ♦  Ibid. 

*  Oomp.  Laws  Mich.,  §  4442.  '  Pacific  Coast  E.  Co.  v.  Superior 

Court,  79  Gal.  103 ; «.  c.  21  Pac.  Eep.  609. 
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CHAPTEK    CLXXX. 

JURISDICTION  AS  DEPENDENT  UPON  VOLUNTARY  APPEARANCE. 


Section 

7552.  Appearance    cures    defects   in 

service  of  process  and  waives 
jurisdiction  over  tlie  person. 

7553.  In  case  of  foreign  corporations, 

waives  exemption  from,  being 
fcued. 

7554.  Application  of  this  principle  to 

Federal  jurisdiction. 

7555.  Waives  exemption  from  being 

sued  in  the  particular  Fed- 
eral district. 


Section 

7556.  What  appearance  not  deemed 

such  a  waiver. 

7557.  Admits  that  it  is  sued  by  the 

right  name. 

7558.  What  is  a  voluntary  appearance 

for  the  purposes  of  the  action. 

7559.  What  is  not  an  appearance. 

7560.  What  is  an  authorized  appear- 

ance by  a  corporation. 

7561.  Waiving  service  and  confessing 

jud;;ment. 


§  7652.  Appearance  Cures  Defects  in  Service  of  Process, 
and  Waives  Jurisdiction  over  the  Person.  —  It  is  a  general 
principle  in  the  law  of  procedure  that  a  voluntary  appearance 
by  the  defendant,  for  the  purpose  of  contesting  the  merits  of 
the  action  brought  against  him,  waives  any  right  of  objection 
for  want  of  process,  suEBciency  of  process,  want  of  service  of 
process,  or  sufficiency  of  service  of  process,  by  which,  it  was 
attempted  to  bring  him  into  court.*     This  principle  is  equally 


'  Cartwright  v.  Chabert,  3  Tex. 
261 ;  8.  c.  49  Am.  Dec.  742 ;  Pixley  v. 
Winchell,  7  Cow.  (N.  Y.)  366;  8.  c.  17 
Am.  Dec.  525;  Barber  v.  Hubbard,  3 
Code  Rep.  (N.  Y. )  171 ;  Petrie  v.  Fitz- 
gerald, 1  Daly  (N.  Y.),  405;  Webbti. 
Mott,  6  How.  Pr.  (N.  Y.)  439,  441; 
Hubbell  V.  Dana,  9  How.  Pr.  (N.  Y.) 
424 ;  CoppernoU  v.  Ketcham,  56  Barb. 
(N.  Y.)  113;  Ballouhey  v.  Cadot,  3 
Abb.  Pr.  (N.  s.)  (N.  Y.)  123;  Hanna 
V.  McKenzie,  5  B.  Mon.  (Ky.)  314; 
Knox  11.  Summers,  3  Oranch  (U.  S.), 
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496;  Rowley  v.  Stoddard,  7  Johns. 
(N.  Y.)  207;  Tuberville  v.  Long,  3 
Hen.  &  M.  (Va.)  309.  There  is  a 
view,  not  based  upon  any  sound  con- 
ception, that  this  principle  applies 
only  to  mere  irregularities  in  the  pro- 
cess or  in  its  service,  and  not  to  de- 
fects of  a  radical  nature:  Beall  v. 
Blake,  13  Ga.  217;  s.  c.  58  Am.  Dec. 
513;  Little  v.  Ingram,  16  Ga.  194, 198; 
Little  V.  Little,  5  Mo.  227;  s.  c.  32 
Am.  Dec.  317.  Compare  Wynn  v. 
Booker,  22  Ga.  359,  362.    As  where 
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applicable  in  actions  against  corporations.  Although  the  ser- 
vice of  the  summons  may  be  defective  so  as  not  to  give  juris- 
diction over  the  corporation,  yet  if  the  corporation  appears 
and  pleads  to  the  merits,  it  thereby  waives  the  defect  and  sub- 
mits itself  to  the  jurisdiction  of  the  court.  Thereafter  it  can- 
not raise  the  question  whether  the  person  upon  whom  the 
process  was  served  was  its  agent  or  not.'-  But  a  voluntary 
appearance  does  not  waive  jurisdiction  over  the  subject-matter 
of  the  action;  because  it  is  a  principle  that  the  powers  of  courts 
over  the  subject-matter  of  actions  cannot  be  enlarged  by  the 
consent  of  parties  litigant. 

§  7653.  In  Case  of  Foreign  Corporations,  Waives  Exemp- 
tion from  being  Sued.  —  So,  if  the  relation  of  a  foreign  cor- 
poration to  the  domestic  State  is  such  that,  under  the  statutes 
of  such  State,  or  otherwise,  it  enjoys  an  immunity  from  being 
sued  therein,  —  if  it  is  so  sued,  and  appears  in  the  suit,  by 
attorney  or  otherwise,  for  the  purpose  of  contesting  the  merits, 
it  waives  its  privilege  and  voluntarily  submits  to  the  jurisdic- 

no  process  had  been  attached  to  the  brought    into    court   as   cannot   be 

original  declaration  (Beall  v.  Blake,  waived  by  his  voluntary  appearance, 

supra),  or  where  the  process  did  not  which  in  itself  is  a  submission  to  the 

run  in  the  name  of  the  State :  Little  jurisdiction  of  the  court.    The  only 

■0.  Little,  sv^ra.    But  this  last  deci-  object  of  the  process  is  to  bring  him 

sion,  although  reprinted  in  the  Amer-  into  court  and  to  enable  the  plaintiff 

ican  Decisions  as  though  it  was  still  to  recover  a  judgment  against  him  in 

authority,  was  a  mere  judicial  aber-  case  he  refuses  to  come  in.    If  he 

ration,  and  was  overruled  in  Davis  v.  comes  in  for  any  other  purpose  than 

Wood,  7  Mo.  162,  where  it  was  held  to  object  to  the  mode  by  which  it  is 

that  the  provision  of  the  constitution  attempted  to  bring  him  in,  he  accom- 

of  Missouri  requiring  all  writs  to  run  plishes,  by  his  voluntary  action,  the 

in  the  name  of  the  State  was  directory  purpose  of  the  process ;  and  it  is  the 

merely,  and  that  a  writ  defective  in  sheerest  nonsense  to  allow  him,  in 

this  particular  was  cured  where  the  some  future  proceeding,  to  question 

defendant  appeared  and  answered  to  the  validity  of  the  method  by  which 

the  merits,  or  confessed  the  defend-  he  has  been  brought  in. 

ant's  demand.    See  also  Doan  v.  Bo-  ^  Mineral  Point  R.  Oo.  v.  Keep,  22 

ley,  38  Mo.  449;  Jump  v.  Mc01urg,35  111.  9;  «.  c.  74  Am.  Dec.  124;  Union 

Mo.  196.    Aside  from  this,  there  is  no  Nat.  Bank  v.  First  Nat.  Bank,  90  lU. 

sense  whatever  in  the  conception  that  56,  58,  —  where  it  is  held  that  the  fact 

there  may  be  such  radical  defects  in  of  defective  service  can  only  be  put  in 

the  process  by  which  a.  defendant  is  issue  by  a  plea  in  abatement. 
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tion  of  the  court,  and  the  judgment  will  have  the  same  effect 
as  though  it  had  been  rightfully  served  within  the  venue.* 
Under  this  principle,  where  the  foreign  corporation  is  not 
engaged  in  business  in  the  State,  but  its  president  is  inveigled 
into  the  State,  and  process  is  there  served  on  him,  while  this 
will  not  give  jurisdiction  to  proceed  to  judgment  against  it,° — 
yet  where  the  corporation  appears  and  pleads  to  the  merits  by 
a  duly  authorized  attorney,  it  cannot  afterwards  have  the 
action  dismissed  on  the  ground  of  the  invalidity  of  the  ser- 
vice.' 

§  7554.  Application  of  This  Principle  to  Federal  Jurisdic- 
tion. —  This  principle  is  applicable  to  Federal,  as  well  as  to 
State,  jurisdiction.  Thus,  as  elsewhere  seen,*  although,  prior 
to  the  enactment  of  the  Federal  Process  Act  of  1872,  an  attach- 
ment could  not  issue  out  of  a  court  of  the  United  States  except 
in  aid  of  a  suit  where,  on  grounds  of  diverse  citizenship  or 


'  Hady  v.  Insurance  Co.,  37  Ohio 
St.  366;  Murry  v.  Vanderbilt,  39 
Barb.  (N.  Y.)  140;  Eeynolds  v.  La 
Crosse  &c.  Packet  Co.,  10  Minn.  178; 
McOormick  w.  Pennsylvania  &c.  R. 
Co.,  49  N.  Y.  303;  Hann  v.  Barnegatt 
&c.  Co.,  7  Civ.  Proc.  Eep.  (N.  Y.) 
222;  Brooks  v.  New  York  &c.  E.  Co., 
30  Hun  (N.  Y.),  47;  Virginia  &c. 
Steamboat  Nav.  Co.  v.  United  States, 
Taney  (U.  S.),  418;  Fitzgerald  Ac. 
Construction  Co.  v.  Fitzgerald,  137 
U.  S.  98;  De  Bemer  v.  Drew,  39  How. 
Pr.  (N.  Y.)  466 ;  Carpentier  v.  Min- 
turn,  65  Barb.  (N.  Y.)  293;  Paulding 
V.  Hudson  Man.  Co.,  2  E.  D.  Smith 
(N.  Y.),  38.  There  is  a  holding  to 
the  effect  that,  after  a  corporation 
which  has  been  summoned  as  a  trus- 
(gg^ — a  local  name  for  giarmsTiec, — has 
appeared,  submitted  to  the  jurisdic- 
tion of  the  court,  made  the  disclosure 
required  by  the  statute,  and  judg- 
ment has  been  entered  against  it,  it 
is  too  late  for  it  to  object  that  the  ser- 
vice of  the  process  of  garnishment 
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was  insufficient.  Harris  v.  Somerset 
&c.  E.  Co.,  47  Me.  298.  But  this  is 
very  doubtful.  Elsewhere  it  is  pointed 
out  that  a  proceeding  by  garnishment 
is  a  proceeding  in  rem  to  attach  a  debt 
due  by  one  person  to  another;  that 
it  being  a  strict  proceeding,  in  deroga- 
tion of  the  principles  of  common  law, 
jurisdictional  steps  must  be  strictly 
taken;  and  that  the  service  of  the 
garnishment  is  a  part  of  the  mode 
pointed  out  by  the  statute  for  mak- 
ing the  levy.  If,  therefore,  the  gar- 
nishee is  not  served  in  conformity 
with  the  statute,  there  is  no  levy ;  the 
debt  owing  by  him  to  the  principal 
defendant  is  not  impounded ;  and  it 
is  difficult  to  see  upon  what  principle 
he  can  waive  this  defect  of  jurisdic- 
tion for  his  creditor,  the  principal 
debtor  in  the  attachment  suit.  See 
post,  i'i  780i,  8069. 

"  Ante,  §  7529;  post,  §8030. 

"  Fitzgerald  &c.  Construction  Co. 
V.  Fitzgerald,  137  U.  S.  98. 

*  Ante,  ^  7502. 
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otherwise,  the  court  had  acquired  jurisdiction  in  personam,  yet 
of  an  attachment  did  issue  where  the  court  had  not  acquired 
jurisdiction  in  personam,  the  defect  of  jurisdiction  was  waived 
by  the  fact  of  the  defendant  appearing  and  answering  to  the 
merits.  So,  the  privilege  of  a  defendant,  whether  a  person  or 
a  corporation,  of  not  being  compelled  to  answer  in  a  Federal 
jurisdiction  other  than  that  of  his  or  its  domicile,  is  regarded 
by  the  Supreme  Court  of  the  United  States  as  a  privilege  which 
may  be  waived.*  This  principle  has  been  extended  so  far  as 
to  hold  that  it  is  applicable  to  a  case  where  an  action  is  brought 
in  a  court  of  the  United  States  against  a  railway  company 
whose  domicile  is  in  another  State,  and  which  is  hence  not 
an  "  inhabitant  of  the  State  in  which  the  action  is  brought," 
within  the  Judiciary  Act  of  1887,  as  amended  in  1888.*  And 
so  the  fact  that  neither  the  plaintiff  nor  the  defendant  resides 
either  in  the  district  or  in  the  State  in  which  the  suit  is 
brought,  does  not  prevent  the  defendant  from  waiving  the 
defect  of  jurisdiction.'  And  when  a  defendant  corporation 
voluntarily  submits  itself  to  the  jurisdiction,  in  such  a  case, 
its  action  cannot  be  overturned  at  the  instance  of  stock- 
holders and  creditors,  not  parties  to  the  suit  as  originally 
brought,  but  who  are  permitted  to  become  parties  by  an  inter- 
vening petition,  although  they  show  by  their  intervening  peti- 
tion that  the  jurisdiction  has  attached  as  the  consequence  of 
"misrepresentation,  fraud,  and  collusion"  between  the  plain- 
tiff and  the  defendant.* 

§  7655.  "Waives  Exemption  from  being  Sued  in  the  Par- 
ticular Federal  District.  —  So,  although  the  corporation  is, 
by  its  governing  statute  or  otherwise,  privileged  from  being 
sued  in  the  particular  county  or  judicial  district,  or  other 
venue,  yet  if  it  voluntarily  appears  and  defends  the  action  on 

^  Central  Trust  Co.  v.  McGeorge,  in  Southern  Pac.  Co.  v.  Denton,  146 
151  U.  S.  129 ;   Ex  parte  SchoUen-      U.  S.  202. 

berger,  96  U.  S.  869,  378;  First  Nat.  '  St.  Louis  &c,  E.  Co.  v.  McBride, 

Bank  v.  Morgan,  132  U.  S.  141 ;  St.      141  U.  S.  127,  131. 
Louis   &c.  E.  Co.  V.  McBride,  141  =  Central  Trust  Co.  v.  McGeorge, 

U.  S.  127,  131.    Doctrine  recognized      151  U.  S.  129. 

*  Ibid. 
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its  merits,  it  waives  its  privilege,' — as,  for  instance,  where  a 
national  bank  is  sued  in  a  county  other  than  that  in  which  it 
is  located.* 

§  7556.  "What  Appearance  not  Deemed  Such  a  "Waiver.  — 

A  corporation  sued  in  a  personal  action  in  a  court  of  a  State, 
within  which  it  is  neither  incorporated  nor  does  business,  nor 
has  any  agent  or  property,  does  not,  by  appearing  specially  in 
that  court,  for  the  sole  purpose  of  presenting  a  petition  for  the 
removal  of  the  action  into  the  Circuit  Court  of  the  United 
States,  and  by  obtaining  a  removal  accordingly,  waive  the 
right  to  object  to  the  jurisdiction  of  the  court  for  want  of  a 
sufficient  service  of  the  summons.'  So,  an  appearance  for  the 
special  purpose  of  raising  an  objection  that  the  defendant  cor- 
poration is  sued  in  the  wrong  Federal  district  is  not  a  waiver  of 
the  right  to  object  to  the  jurisdiction  over  its  person.*  Another 
court  goes  to  the  extreme  length  of  holding  that  where  a  non- 
resident person,*  or  corporation,*  is  sued  in  the  domestic  forum, 
by  citation  served  outside  the  State,  an  appearance  by  the  non- 
resident, although  expressly  declared  to  be  for  the  sole  purpose 

'^n/e,  §2574.  569;    Elgin   Canning  C!o.   v.   Atchi- 

» First  Nat.  Bank  v.  Morgan,  132  son  &c.  R.  Co.,  24  Fed.  Rep.  866; 

U.  S.  141 ;  Ex  parte  Schollenberger,  Kaufiman  v.  Kennedy,  25  Fed.  Rep. 

96  TJ.  S.  378 ;  Central  Trust  Co.  v.  785 ;  Miner  v.  Markham,  28  Fed.  Bep. 

McGeorge,  151  IJ.  S.  129.  387;   Perkins   v.  Hendryx,   40  Fed. 

'  Goldey  v.  Morning  News,  156  TJ.  Rep.  657 ;   Clews  v.  "Woodstock  Iron 

S.  518 ;  affirming  «.  c.  42  Fed.  Bep.  Co.,  44  Fed.  Rep.  31 ;  Bentliff  v.  Lon- 

112.     That  the  insufficiency  of  the  don  &   Colonial  &c,  Corp.,  44  Fed. 

service  ol  summons  upon  the  defend-  Rep.    667;    Reif snider    v.   American 

ant  corporation  is  not  waived  by  filing  Imp.  Pub.  Co.,  45  Fed.  Rep.  433 ;  For- 

o  petition  for  removal,  has  been  the  rest   v.  "Union  Pac.  B.  Co.,  47  Fed. 

general  doctrine  of  the  Circuit  Courts  Rep.  1 ;  O'Donnell  v.  Atchison  &c.  R. 

of  the  United  States,  —  see  the  fol-  Co.,  49  Fed.  Rep.  689;  Alhauser  v. 

lowing  cases,  cited  in  the  preceding  Butler,  50  Fed.  Rep.  705;  M'Gillin  ii. 

case:   Parrott  v.  Alabama  Ins.  Co.,  Olaflin,  52  Fed.  Bep.  657. 

5  Fed.  Bep.  391 ;   Blair  v.  Turtle,  1  *  Southern  Pac  Co. «.  Denton,  146 

McCrary  (U.  S.),   372;   Atchison  v.  U.  S.  202;  Mexican  Central  Bail  way 

Morris,  11  Biss.  (U.  S.)  191;   Small  v.  Pinkney,  149  U.  S.  194;  Galveston 

V.  Montgomery,  5  McCrary  (U.  S.),  &c  R.  Co.  v.  Gonzales,  151  U.  S.  497. 

440 ;  explaining  Sweeney  v.  Coffin,  1  '  York  v.  State,  73  Tex.  651. 

DDL  (U.  S.)  73,  76;  Hendrickson  v.  "  St.  Louis  &c.  R.  Co.  v.  Whitley, 

Chicago  &c.  B.  Co.,  22  Fed.  Rep.  77  Tex.  12;;. 
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of  pleading  to  the  jurisdiction  over  its  person,  is  a  waiver  of 
this  immunity  from  suit  within  the  jurisdiction,  and  perfects 
the  service  of  process  against  it, 

§  7667.    Admits  that  It  Is  Sued  by  the   Bight  Ifame. — 

So,  where  an  action  is  commenced  against  a  corporation  by 
a  wrong  name,  if  the  corporation  appears  and  pleads  to  the 
merits,  without  pleading  the  misnomer  in  abatement,  this  will 
be  a  waiver  of  its  right  of  objection  on  that  ground,  and  will 
give  the  court  jurisdiction  to  proceed  to  judgment  against  it 
in  the  name  by  which  it  has  been  impleaded.* 

§  7668.  What  is  a  Voluntary  Appearance  for  the  Purposes 
of  the  Action.  —  Upon  th«  question  what  will  be  deemed  a 
voluntary  appearance  by  a  foreign  corporation  for  the  pur- 
pose of  giving  jurisdiction  of  an  action  against  it,  there  is 
more  difficulty.  The  true  principle  seems  to  be  that  a  volun- 
tary appearance  for  the  mere  purpose  of  objecting  to  jurisdiction 
over  the  person  of  the  defendant  will  not  be  deemed  a  submis- 
sion to  the  jurisdiction  of  the  court  such  as  will  give  it  the 
power  to  proceed.  But  an  appearance  for  the  purpose  of  con- 
testing the  merits  will  be.'  And  it  is  a  conclusion  equally 
sound  that  an  appearance  for  the  mere  purpose  of  objecting  to 
the  jurisdiction  of  the  court  over  the  subject-matter  of  the  action 
is  a  waiver  of  any  defect  in  the  process  or  its  execution 
whereby  the  court  acquired  jurisdiction  over  the  person  of  the 
defendant.' 


'  Virginia  &c.  Steam  Nav.  Co.  v.  Judicial  authority  on  this  proposition 

United  States,  Taney  (U.   S.),  418;  is  unanimous,  and  therefore  it  will  be 

Stone  V.  Congregational  Soc,  14  Vt.  unnecessary  to  cite  cases. 
86;  School  Dist.  v.  Griner,  8  Kan.  224,  '  Handy  v.  Insurance  Co.,  37  Ohio 

After  the  corporation  has  appeared  St.  366.     There  are,  however,  deci- 

and  the  cause  has  been  referred,  this  sions  which  seem  to  proceed  in  disregard 

objection  cannot  be  raised  before  the  of  these  principles.    Thus,  in  one  case 

referee:  Stone  v.  Congregational  Soc,  the  foreign  corporation  appeared  and 

14  Vt.  86.  filed  a  special  demurrer  to  the  com- 

'  McCormick  v.  Pennsylvania  E.  plaint  upon  the  sole  ground  that  the 

Co.,  49  N.   Y.  303;  Brooks  v.  New  court  had  no  jurisdiction  over  its  per- 

York  &c.  E.  Co.,  30  Hun  (N.  Y.},  47.  son,  it  being  a  foreign  corporation; 
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§  7559.  What  is  not  an  Appearance.  —  If  defendants  are 
sued  as  a  foreign  corporation,  and  thereafter  in  court  the  papers 
are  amended  by  making  them  partners,  the  amendment  has 
the  effect  of  commencing  a  new  action  against  different  par- 
ties, and  is  not  merely  an  amendment  of  the  original  action. 
If  the  suit  is  by  attachment,  there  must  consequently  be  a  new 
affidavit,  in  order  to  confer  jurisdiction,  unless  the  making  of 
the  same  is  waived  by  an  appearance.  In  such  a  case,  an 
appearance  and  pleading  to  the  action  where  the  suit  is  a 
case  against  a  corporation,  is  not  an  appearance  to  the  new 
action  which  has  been  created  by  the  amendment.*  Under 
most  systems  of  procedure  a  party  may  appear  specially,  for 
the  purpose  of  making  objections  to  the  manner  in  which 
jurisdiction  is  attempted  to  be  obtained  over  him,  without 
subjecting  himself  to  the  consequence  of  a  general  appear- 
ance.^ 

§  7660.  What  Is  an  Authorized  Appearance  by  a  Corpora- 
tion. —  Such  being  the  importance  of  the  consequences  which 
follow  an  appearance  by  a  corporation,  it  is  next  proper  to 
inquire  what  act  of  a  corporation  will  constitute  an  appear- 
ance such  as  will  operate  as  a  waiver  on  its  part  of  the  objec- 
tions already  named.     We  must  recall,  at  the  outset,  that  a 


and  this  was  held  an  appearance  for  L.  150 ;  s.  c.  20  Atl.  Rep.  760.    In  an 

all  the  purposes  of  the  action.    Rey-  action  against  a  corporation,  where 

nolds  V.  La  Orosse  &c.  Packet  Co.,  10  counsel  for  defendant  obtained  a  rule 

Minn.  178.  to  show  cause  why  the  service  of  pro- 

1  Inman  v.  Allport,   65    111.    540.  cess  should  not  be  set  aside,  he  got  an 

Where  the  action  was  against  the  cor-  order  extending  his  time  to  file  a  plea, 

poration,  a  statement  in  the  record  It  appearing  that  the  order  was  taken 

that  "  the  defendants  were,  severally,  to  prevent  judgment  being  entered 

duly  called,  but  came  not,  nor  either  by  default  before  the  determination 

of   them,"   sufficiently  showed  that  of  the  rule  to  show  cause,  and  for  the 

such  defendants  were  not  present  by  purpose  of  forfeiting  the  defendant's 

attorney  or  otherwise.     Union  Pac.  position  under  the  rule,  the  court 

R.  Co.  V.  Horney,  5  Kan.  340.  refused  to  regard  it  as  a  general  ap- 

°  Lincoln  v.  Hilbus,  36  Mo.  149;  pearance  which  waived  the  irregular 

Smith  V.  Rollins,  25  Mo.  408,  410;  service.    Mulhearn».  Press  Pub.  Co., 

Mulhearn  v.  Press  Pub.  Co.,  53  N.  J.  63  N.  J.  L.  150. 
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corporation,  being  an  intangible  person,  can  appear  only  by 
attorney}  We  may  next  advert  to  the  old  doctrine  that  author- 
ity to  appear  for  a  corporation  in  a  suit  against  it  could  only 
be  communicated  by  its  corporate  seal,'  As  already  seen,'  this 
doctrine  is  exploded,  and  the  law  now  is  that  a  corporation 
may  appoint  an  attorney,  or  any  other  agent,  without  the  use 
of  its  corporate  seal.  Upon  the  question  what  will  be  evidence 
of  the  authority  of  the  attorney  to  appear  for  the  corporation, 
there  is,  then,  no  difference  between  the  case  of  an  appearance 
by  an  attorney  in  behalf  of  a  corporation,  and  an  appearance 
by  an  'attorney  in  behalf  of  an  individual.  The  rule  in  every 
case  is  that  an  appearance  in  behalf  of  the  defendant,  by  a 
duly  authorized,  licensed,  and  qualified  attorney  of  the  court, 
will  carry  with  it  a  presumption  of  his  authority  to  appear, 
until  such  authority  is  challenged  and  overthrown.* 

§  7661.  Waiving'  Service  and  Confessing:  Judgment.  —  The 

right  of  a  corporation  to  confess  a  judgment  is  unquestionably 
an  incident  of  its  capacity  of  being  sued  as  an  artificial  per- 
son.* Indeed,  it  might  be  regarded  as  an  incident  of  its 
power  to  pay  its  debts.  A  limitation  on  the  power  may  exist 
where  it  is  exercised  for  the  purpose  of  preferring  particular 
creditors,'^  the  corporation  being  insolvent.  Another  limita- 
tion may  concern  the  power  of  a  particular  officer  to  bind  the 
corporation  by  confessing  a  judgment  for  it:  and  most  cases 
concerning  confessions  of  judgment  by  corporations  take  for 
granted  that  the  corporation  possesses  the  power,  and  merely 


1  Osborn  v.  Bank  of  United  States,  the  presence  of  its  manager,  will  be 

9  Wheat.  (U.  S.)  738.  deemed  an  authorized  appearance  for 

'  Cape  Sable  Co.'a  Case,  3  Bland  the  purpose  of  upholding  the  judg- 

(Md.),  606.  ment,  although  the  attorney  did  not 

'  Ante,  §  5061.  make  oath    to    his    authority,  —  see 

*  Osborn  v.  Bank  of  ITnited  States,  Crown  Point  Iron  Co.  v.  Fitzgerald, 

9  Wheat.  (V.8.)  738,  829;  State  Bank  14  N.  Y.  St.  Eep.  427. 

V.  Bell,  5  Blackf.  (Ind.)  127.    That  in  ^  g^ute  v.  Keyser  (Ariz.),  29  Pac. 

an  action  by  a  corporation  in  a  jus-  Eep.  386. 

tice's  court,  a  formal  appearance  by  *  Ante,  §§  6492,  6512,  6537. 
an  attorney  for  the  corporation,  in 
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challenge  the  power  of  the  officer.*  A  corporation  may  exe- 
cute a  power  of  attorney  to  confess  judgment,  waiving  service, 
although  its  charter  provides  for  a  particular  form  of  service.' 

'  See,  for  example.  Miller  v.  Bank,  237 ;  Thew  v.  Porcelain  Man.  Co.,  5 

2  Or.  291;  McMurray  r.  St.  Louis  &o.  S.  0.  415;  White  v.  Grow,  17  Fed. 

Man.  Co.,  33  Mo.  377;  Joliet  &c.  Co.  Eep.  98. 

V.  Ingall,  23  111.  App.  45 ;  Stokes  v.  '  Millard  v.  St.   Francis   Xavier 

New  Jersey  Pottery  Co.,  46  N.  J.  Ik  Female  Academy,  8  111.  App.  841. 
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7575.  Directors,  trustees,  officers, 
agents,  etc.,  when  not  neces- 
sary or  proper  parties. 

When  receivers  entitled  to  be 
made  parties. 

When  stockholders  may  be  par- 
ties defendant. 

Further  of  this  subject. 

Stockholders  for  the  corpora- 
tion. 
7580.  Statutory  exceptions     permit- 
ting stockholders  to  be  sum- 
moned. 

Other  views  as  to  the  joinder 
of  stockholders  as  defendants. 

Stockholders  when  not  neces- 
sary parties  defendant. 
7583.  What  objections  may  be  raised 
by  one  having  no  right  to 
plead. 


7576. 

7577. 

7578. 
7579. 


7581. 


7582. 


§  7566.  Corporation    wlien    a   Necessary   Plaintiff.  —  The 

corporation  is  a  necessary  plaintiff  in  an  action  to  vindicate 
its  rights  in  respect  of  its  property,  where  it  has  made  a  con- 
veyance  thereof  to  secure  a  debt;  because  it  remains  the  sub- 
stantial owner,  although  the  legal  title  and  right  of  possession 
is  in  the  trustee  to  whom  conveyance  has  been  made.* 


§  7567.  Corporations  as  Joint  Plaintiffs.  —  Two  corpora- 
tions claiming  lands  as  tenants  in  common  cannot  join  in  a 
writ  of  entry,^  for  the  reason  that  corporations  cannot  bold 


'  Samuel  v.  HoUaday,  1  Woolw. 
(U.  S.)  400. 


*  Behoboth    «. 
(Mass.)  224,  228. 


Hunt,     1    Pick. 
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land  as  tenants  in  common,  which  is  contrary  to  the  general 
theory;^  but  if  one  of  them  has  a  right  to  maintain  an  ac- 
tion, the  court  may  grant  leave  to  strike  out  the  name  of  the 
other."  It  is  said  that  each  of  them  may  sue  for  its  undivided 
right.*  But  two  corporations  may  unite  in  an  action  of 
assumpsit  to  recover  money  deposited  in  a  bank  in  their  joint 


§  7668.  When  Corporation  a  Defendant  in  Actions  at 
liaw.  —  In  actions  ex  contractu,  at  law,  the  corporation  is  the 
party  to  be  sued  where  the  obligation  which  is  the  subject  of 
the  suit  is  its  obligation,  and  not  that  of  the  directors,  trus- 
tees, or  agents,  by  the  hand  or  agency  of  whom  it  has  been 
executed,^  —  a  subject  considered  at  length  in  a  former  title." 

§  7569.  Joinder  of  Several  Corporations  as  Defendants.  — 

There  is  nothing  in  the  nature  of  corporations  which  prevents 
several  corporations  from  being  joined  as  defendants  in  an 
action,  either  at  law  or  in  equity.  Consequently,  an  action 
may  be  maintained  jointly  against  two  railroad  companies,  for 
injuries  received  in  a  collision  caused  by  the  concurrent  negli- 
gence of  both  defendants,  although  there  may  be  no  concert  of 
action  or  common  purpose  between  them."  So,  if  two  insur- 
ance companies  are  severally  liable  on  the  same  policy,  they 
may  be  joined  as  defendants  in  an  action  to  recover  thereon.* 
But  where  a  complaint  in  an  action  alleged  that  several  news- 
paper corporations  together  constituted  the  American  News- 
paper Union,  which  was  a  corporation,  and  the  cause  of  action 
was  a  breach  of  contract  by  the  general  agent  of  the  union  for 
advertising  in  the  newspapers  represented  by  him,  it  was  held 
that,  as  incorporators,  the  several  corporations  composing  the 

»  Ante,  §  5793.  •  Anle,  §  5074,  et  seq.;  §  5127,  et 

'  Ibid.  teg.;  §  5164,  et  seq. 

»  Ibid.  '  Flaherty  v.  Minneapolis  &c.  K. 

*  New  York  &  Sharon  Canal  Co. «.  Co.,  39  Minn.  328;  s.  c.  12  Am.  St. 

Fulton  Bank,  7  "Wend.  (N.  Y.)  412.  Rep.  654;  40  N.  W.  Rep.  160;  1  L.  R. 

Compare    Gathwright    v.  Callaway  A.  680. 

County,  10  Mo.  663.  ^  Blasingame  v.  Home  Ins.  Co.,  75 

^  Herod  v.  Rodman,  16  Ind.  241.  Cal.  633;  s.  c.  17  Pac.  Rep.  925. 
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union  ought  not  to  be  joined  as  defendants.*  So,  in  a  suit  in 
equity  by  bondholders  of  one  railroad  company,  whose  road  has 
been  leased  to  another,  through  the  influence  of  a  third,  which 
has  obtained  control  of  the  property,  to  obtain  an  accounting 
of  earnings,  an  injunction,  and  a  rescission  of  the  lease,  all 
three  companies  are  properly  joined  as  parties  defendant.'' 

§  7570.  When  Corporation  is  a  Necessary  Party  Defend- 
ant in  Squity. — On  the  contrary,  in  every  action  in  equity 
directly  affecting  the  property  or  rights  of  the  corporation,  it 
is  a  necessary  party  defendant,  except  where  it  proceeds  as 
plaintiff,  although  all  its  stockholders  may  join  with  it;  and 
this  for  the  reason,  already  stated,'  that  the  stockholders  are 
not  the  joint  owners  of  the  property  of  the  corporation,  but 
that  the  title  rests  in  the  corporate  entity  as  a  person  distinct 
from  its  aggregate  members.  Therefore,  a  proceeding  in 
equity,  to  appoint  a  receiver  of  the  property  of  a  de  facto  cor- 
poration, cannot  be  sustained  against  all  its  members,  unless 
the  corporation  is  joined.*  The  corporation  is  a  necessary 
party  to  a  suit  by  creditors  against  stockholders  for  collecting 
moneys  due  on  unpaid  assessments  of  their  stock,  or  for  capi- 
tal once  paid  in,  but  afterwards  improperly  divided.®  It  is 
upon  this  ground,  as  we  have  seen,  that  courts  of  equity  have 
frequently  refused  to  entertain  jurisdiction  of  proceedings  by 
creditors  against  the  stockholders  of  foreign  corporations,  resi- 
dent within  the  local  jurisdiction.  Here,  the  inability  to  make 
the  corporation  a  party  defendant  is  frequently  regarded  as 
an  insuperable  obstacle  in  the  way  of  doing  complete  jus- 
tice.' But  other  courts  have  regarded  this  difficulty  as  not 
insuperable.  The  courts,  in  some  of  the  cases  previously 
cited,  have  found  another  objection  in  the  supposition  that 

1  Olegg  V.  Aikens,  5  Abb.  N.  Cas.  (Pa.)  534;   First  Nat.  Bank  v.  Smith, 

(N.  Y.)  95.  6  Fed.  Eep.  215 ;  Dormitzer  v.  Illinois 

'  Port  Eoyal  &c.  R.  Co. «.  Branch,  &c.  Bridge    Co.,  6   Fed.  Rep.  217; 

78  Ga.  113.  Walsh  v.  Memphis  &c.  R.  Co.,  6  Fed. 

'  Ante,  §  1071.  Rep.   797 ;    United    States  v.   Globe 

*  Ante,  §  6874;   and  see  Baker  v.  Works,  7  Fed.  Rep.  530. 
Backus,  32  111.  79.  "  Bank  v.  Adams,  1  Pars.  Sel.  Cas. 

'  Bank  v.  Adams,  1  Pars.  Sel.  Cas.  (Pa.)  534,  549. 
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the  decree  would  not  conclude  the  corporation  or  its  receiver, 
from  compelling  its  stockholders  to  account  a  second  time  for 
the  same  assets.^  Upon  the  same  ground,  the  corporation  is 
a  necessary  party  defendant  to  a  suit  brought  by  a  policy- 
holder of  a  mutual  fire  insurance  company,  to  compel  the  officers 
of  the  company  to  pay  over  a  fund  vhich  they  have  collected 
by  assessments  on  account  of  a  loss  of  the  plaintiff;  because 
the  debt  is  primarily  due  from  the  corporation,  and  not  from 
the  officers.^  The  corporation  is  also  a  necessary  party  to  a 
bill  filed  by  its  stockholders  against  a  municipal  corporation 
and  its  officers,  to  restrain  them  froni  collecting  a  tax  alleged 
to  be  illegal,  levied  by  the  municipality  for  general  revenue 
purposes,  on  the  property  of  the  company  within  its  limits; 
for  the  reason,  as  stated  by  Mr.  Justice  Davis,  that  "it  would 
be  wrong,  in  case  the  shareholder  were  unsuccessful,  to  allow 
the  corporation  to  renew  the  litigation  in  another  suit,  involv- 
ing precisely  the  same  subject-matter." '  In  the  limited  class 
of  cases  where,  if  at  all,  a  bill  may  be  filed  hy  creditors  of  a  cor- 
poration against  its  directors,  grounded  on  fraudulent  breaches 
of  their  official  trust,  the  corporation  is  a  necessary  party.* 

§  7571.  Is  a  Ifecessary  Party  ■when  Holder  of  Liegal  Title- 
In  an  action  at  law  affecting  property,  the  holder  of  the  legal 
title  is  generally  the  party  to  sue  or  be  sued,  though  in  some 
cases  an  action  may  be  prosecuted  by  or  against  one  who  has 
a  qualified  title  and  right  of  possession, — for  instance,  against 
a  sheriff  who  has  levied  upon  goods;  though  in  such  cases  it  is 
customary  to  substitute  as  defendant  the  real  owner,  upon  a  sug- 
gestion made  for  that  purpose.  In  suits  in  equity,  the  holder 
of  the  legal  title  is  generally,  a  necessary  party  to  any  actions 
affecting  the  title  or  possession  of  property,  or  establishing  a 
lieu  thereon;  etc.     Keeping  in  mind  these  principles,  we  find 

^  See  also  Wood   «.    Dummer,  3  (U.  S.)  626.     See  also  Dodge  v.  Wool- 
Mason   (U.  S.),  308,   316;   Mann  i).  sey,  18  How.  (U.  S.)  331. 
Pentz,  3  N.  Y.  415,  423.  *  Cunningham    v.    Pell,    5   Paige 

^  Lyman   v.    Bonney,    101    Mass.  (N.  Y.),  607;  Deerfield  v.  Nims,  110 

562.  Mass.   115;    Lyman  d.   Bonney,  101 

»  Davenport   v.    Dows,    18    Wall.  Mass.  562. 
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that  where  an  action  is  brought  against  a  corporation  by  one  of 
its  promoters  to  obtain  shares  alleged  to  have  been  wrongfully- 
issued  to  other  parties  who  manipulated  the  company  to  the 
plaintiff's  injury,  such  other  parties  should  be  joined  as  defend- 
ants/ For  the  same  reason,  in  an  action  against  the  stock- 
holders of  a  corporation,  seeking  to  make  them  secondarily 
liable,  by  reason  of  having  in  their  possession  assets  of  the 
corporation,  the  corporation  itself  is  a  necessary  party .^  So, 
where  an  action  was  brought  to  enforce  a  mechanic's  lien 
against  certain  partners,  under  the  firm  name  of  The  A.  B.  Co., 
and  The  A.  B.  Co.,  a  corporation,  answered,  setting  up  its  incor- 
poration and  alleging  title  to  the  property,  it  was  held  error 
to  render  judgment  for  the  plaintiff  because  the  corporation 
had  not  been  made  a  party.*  So,  a  court  refused,  in  an  action 
by  the  State,  the  object  of  which  was  to  prohibit  the  assignees 
of  an  authorized  lottery  from  further  exercising  their  fran- 
chise and  to  cancel  the  assignment,  —  to  adjudge  that  the 
grant  of  the  franchise  had  been  exceeded  and  grant  the  relief 
prayed  for,  without  having  before  it  the  trustees  who  were  the 
holders  of  the  legal  title,  as  well  as  the  cestuis  que  trust.*  If, 
on  the  other  hand,  the  owner  of  the.  legal  title  is  not  made 
a  party,  his  title  is  in  no  way  affected  by  the  result  of  the 
litigation.* 

§  7672.  Corporation  when  not  a  Necessary  Party  De- 
fendant.— It  has  been  held  that  a  corporation  is  not  a  neces- 
sary party  to  an  action  against  its  ofi&cers  to  compel  them  to 
transfer  to  the  plaintiff  shares  of  its  stock  on  its  books;*  but 
this  is  doubtful.'  So,  it  seems  that  a  corporation  is  not  a  nec- 
essary party  to  an  action  to  compel  a  stockholder  to  make  a 

'  Summerlin  v.  Fronteriza  Silver  St.  343;  s.  e.  26  Ohio  L.  J.  25;  28 

Min.  Oo.,  41  Fed.  Eep.  249;  s.  c.  7  N.  E.  Eep.  175. 

Bail.  &  Corp.  L.  J.  451.  «  Gould  v.  Fond,  41  Fed.  Eep.  240; 

^  Swan  Land  &c.  Co.  v.  Frank,  39  «.  c.  7  Eail.  &  Corp.  L.  J.  402 ;  ante, 

•Fed.  Kep.  456.  §2441. 

*  Eousseau  v.  Hall,  55  Oal.  164.  '  A  glance  at  the  foot  notes,  ante, 

*  Com.  V.  Frankfort,  13 Bush  (Ky.),  §§  2425  to  2441,  will  show  that  in  most 
185.  cases  the  corporation  was  a  party. 


'  Eailroad  Co.  v.  O'Harra,  48  Ohio 
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transfer  of  shares  which  he  has  agreed  to  sell  to  the  plaintifl", 
though  it  has  been  said  that  it  is  not  improper  to  implead  the 
corporation  as  defendant.^  Where  one  corporation  has  been 
consolidated  with  another,  under  a  scheme  by  which  it  is  dis- 
solved, and  shares  in  the  new  corporation  are  issued  to  its 
shareholders,  neither  the  old  corporation  nor  its  officers  are 
proper  parties  defendant  to  an  action  by  one  of  its  sharehold- 
ers to  enforce  specific  performance  of  the  agreement  of  the  new 
corporation  to  issue  the  shares.*  A  railroad  company  which 
has  paid  into  court  an  award  in  condemnation  proceedings, 
to  which  award  there  are  adverse  claimants,  is  not  a  proper 
party  to  a  proceeding  by  a  claimant  to  have  the  money  paid 
to  him.*  A  railroad  corporation  is  not  a  necessary  or  proper 
party  to  a  proceeding  for  partition  in  consequence  merely  of 
having  laid  out  and  constructed  its  road  over  lands  owned  by 
tenants  in  common.*  Where  a  gravel  road  company  possesses 
the  power,  under  its  governing  statute,  of  laying  an  assess- 
ment upon  adjacent  land-owners  to  raise  funds  wherewith  to 
build  its  road,  and  moneys  are  advanced  to  it  on  the  pledge 
of  the  assessments,  and  afterwards  the  assessments  are  col- 
lected by  its  president,  —  it  is  not  a  necessary  party  to  an 
action  against  the  latter,  or  his  assignee,  for  a  conversion  of 
the  fund;  because  they  belong  to  the  creditors  advancing  the 
money  on  the  security  of  them.®  To  the  principle  stated  in  a 
preceding  section,^  that  in  proceedings  in  equity  aflfecting  the 
property  of  a  foreign  corporation,  it  is  a  necessary  party,  an 
exception  was  admitted  in  New  Jersey,  to  the  extent  of  hold- 
ing that  the  Court  of  Chancery  of  that  State  would  extend  its 
aid  to  a  receiver  of  a  foreign  corporation  seeking  to  obtain 

1  Sayward  v.  Houghton,  82  Oal.  31  N.  Y.  St.  Eep.  643;  s;  c.  9  N.  Y. 

628 ;  s.  c.  23  Pac.  Eep.  120.    Yet,  as  Supp.  845. 

the  corporation  was  not  the  party  in  *  Northern  Paqi  R.  Co.  v.  Jackman, 

interest,  its  presence  on  the  record,  6  Dak.  236. 

as  defendant,  was  not   suflBcient  to  *  Weston  i;.  Foster,  7  Met.  (Mass.) 

prevent   the    defendant    stockholder  297. 

from  demanding  a  change  of  venua  '  Pugh  v.  Miller,  126  Ind.  189 ;  s.  c. 

to    the    county    of    his     residence.  25  N.  E.  Eep.  1040. 

Ibid.  °  -Ante,    §    7570.      And   see   ante, 

»  Babcock  v.  Schuylkill  &c.  E.  Co.,  §§  6874.  7351. 
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possession  of  its  property  situated  in  New  Jersey,  as  against 
its  own  officers,  who  were  endeavoring  by  fraud  and  subter- 
fiige  to  withhold  it, — the  court  holding,  as  it  was  obliged  to 
in  order  to  assert  its  jurisdiction,  that  the  foreign  corporation 
was  not  a  necessary  party.* 

§  7573.  Directors  Parties  to  Actions  AflFecting  the  Trust 
Reposed  in  Them.  — It  may  perhaps  be  stated,  as  a  general 
rule,  that  the  directors  or  trustees  of  a  corporation  are  neces- 
sary parties  to  all  actions  directly  affecting  the  trust  reposed 
in  them, — whether  to  enforce  the  performance  of  their  trust,^ 
or  to  restrain  fraudulent  breaches  of  it.* 

§  7574.  President  when  a  Necessary  Party,  and  when 
not.  —  When  the  object  of  the  action  is  to  enjoin  unlawful 
action  by  the  corporation,  and  the  president  holds  a  majority 
of  its  stock  and  is  responsible  for  the  unlawful  acts  com- 
plained of,  he  and  his  agents  are  proper  parties  defendant.^ 
On  the  other  hand,  although  the  president  may  have  been 
primarily  guilty  of  the  fraud  or  breach  of  trust  which  has 
resulted  in  loss  to  the  corporation  and  its  stockholders,  yet 
where  the  action  proceeds  against  two  other  directors  on  the 
ground  of  their  negligence  in  permitting  such  acts  of  the 
president,  he  is  not  a  necessary  party,  because  no  relief  is 
sought  against  him.* 


'  Bidlack  v.  Mason,  26  N.  X  Eq.  4  Abb.  Pr.  (n.  s.)  (N.  YO  107;  People 
230.    That  a  party  cannot  introduce  v.  Law,  34  Barb.  (N.  Y.)  494. 
a  corporation  into  a  controversy  in  '  Thus,  in  a  suit  to  dissolve  a  cor- 
which   no  decree    can   be   obtained  poration  because  of  a  fraudulent  sale 
against  it,  and  compel  it  to  litigate  of  property  to  it  by  one  of  its  direct- 
one  issue,  in  which  it  has  no  interest,  ors,   the  latter  has  been  held  to  be 
between  him  and  his  own  corpora-  a  necessary  party.     Tutweiler  v.  Tus- 
tion,  and  another  between  it  and  a  caloosa  &c.  Coal  Co.,  89  Ala.  391;  s.c. 
third  company,  in  which  neither  he  7  South.  Eep.  398. 
nor  his  own  corporation  has  any  in-           •  Cedar  Lake  Hotel  Co.  v.  Cedar 
terest,  — see  Mayer  «;.  Denver  &c.  E.  Creek  Hydraulic  Co.,  79  Wis.  297; 
Co.,  38  Fed.  Eep.  197;  «,  c.  6  Eail.  &  «.  c.  48  N.  W.  Eep.  371. 
Corp.  L.  J.  49.                                                  '  Smith    v.     Eathbun,    22    Hun 

»  Karnes  v.  Eochester  &c.  E.  Co.,  (N.  Y.),  150. 
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§  7575.  Directors,  Trustees,  Oflacers,  Agents,  etc.,  when 
not  Ifecessary  or  Proper  Parties.  —  Where  no  relief  of  any 
kind,  not  even  discovery,  is  sought  against  the  directors  or 
trustees  of  a  corporation,  they  are  neither  necessary  nor  proper 
parties  defendant,  in  suits  in  equity  against  the  corporation.' 
They  cannot,  for  instance,  be  joined  as  defendants  with  the 
corporation  in  a  suit,  the  mere  purpose  of  which  is  to  en- 
force an  equitable  lien  against  property  of  the  corporation.^ 
Where  two  or  more  railroad  corporations  are  consolidated, 
and  the  new  corporation  thus  formed  assumes  the  debts  and 
obligations  of  the  original  companies,  the  directors  or  other 
ofiicers  of  the  new  organization  are  not  necessary  or  proper 
parties  to  an  action  brought  by  a  holder  of  preferred  and 
guaranteed  stock  of  one  of  the  old  companies,  to  enforce  an 
alleged  contract  made  by  it  to  pay  specified  dividends  upon 
such  stock.' 

§  7576.  When  Receivers  Entitled  to  he  Made  Parties.  — 

This  subject  has  been  more  particularly  considered  when 
dealing  with  the  subject  of  receivers  of  corporations;*  but  a 
decision  may  be  noted  to  the  effect  that  where  a  receiver  of 
a  railroad  property  has,  under  an  order  of  the  court  appoint- 
ing him,  issued  receiver's  certificates,  the  validity  of  which  has 
been  challenged  by  intervening  parties,  the  receiver  is  a  neces- 
sary party  defendant  to  such  inter\'ention.°  Where  certain 
stockholders  of  an  insolvent  corporation,  which  had  passed 
into  the  hands  of  a  receiver,  brought  suit,  in  behalf  of  them- 
selves and  others  of  their  class,  to  recover  in  behalf  of  the 
corporation  losses  of  its  assets  which  had  taken  place  by  the 
unauthorized  acts  of  the  defendants  as  its  officers  in  render- 
ing it  liable  as  indorser, —  it  was  held  that  the  receiver  was 
an  indispensable  party,  and  that  if  he  could  not  be  made  a 
party,  a  demurrer  for  want  of  parties  must  be  sustained.     In 

'  Allen  V.  New  Jersey  Southern  R.  ■  Chase  v.  Vanderbilt,  62  N.  Y. 

Co.,  49  How.  Pr.  (N.  Y.)  14;  State  v.  307. 
Jacksonville  &c.  R.  Co.,  15  Fla.  201.  *  Ante,  §  6982,  et  seg. 

"  Norwood  V.  Memphis  &c.  R.  Co.,  »  Central  Trust  Co.  v.  Sheffield  &c. 

72  Ala.  563.  E.  Co.,  44  Ped.  Rep.  526. 
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such  a  case  it  was  not  enough  to  show  the  failure  or  refusal 
of  the  receiver  to  bring  the  action  to  recover  the  wasted  assets, 
but  he  must  be  made  a  party  defendant  as  the  representative 
of  the  corporation,  in  order  that  it  might  be  bound;  since  the 
receiver  would  have,  as  a  representative  of  the  corporation, 
the  right  to  maintain  the  action.^  So,  it  has  been  held  that 
the  receiver  of  a  corporation  is  entitled  to  be  made  a  party 
plaintiff  in  an  action  instituted  by  the  treasurer  of  the  cor- 
poration, which  action  was  pending  when  the  receiver  was 
appointed.* 

§  7677.  When  Stockholders  may  be  Parties  Defendant.  — 

It  has  been  held  that  a  stockholder  of  a  defunct  corporktion 
has  such  an  interest  as  entitles  him  to  defend  a  suit  brought 
to  foreclose  a  mortgage,  alleged  to  have  been  executed  by  the 
corporation  iu  its  lifetime;  and  so  has  one  who  has  acquired 
an  independent  title  to  a  part  of  the  lands  embraced  in  the 
mortgage.'  It  has  also  been  held  that  stockholders  may  prop- 
erly be  made  parties  defendant,  in  a  suit  against  the  corpora- 
tion to  enforce  a  lien  upon  its  property,  where  they  are  jointly 
and  severally  liable  with  the  corporation,  for  the  purpose  of 
preventing  a  multiplicity  of  suits.^  And,  generally,  it  seems 
that  where  any  fraud  has  been  perpetrated  by  the  directors 
of  a  company,  by  which  the  property  or  interest  of  the  stock- 
holders is  affected,  they  have  a  right  to  come  in  as  parties  to 
a  suit  against  the  company,  and  ask  that  their  property  shall 
be  relieved  from  the  effect  of  such  fraud.^  There  are  also  local 
rules  of  procedure  where,  under  statutes,  it  is  necessary  to  join 
the  stockholders  with  the  corporation,  in  order  to  charge  them 
with  individual  liability,  —  as  in  Michigan  for  debts  due  to  labor- 
ers.^    But,  outside  of  these  and  other  like  exceptions,  the  gen- 

1  Porter  v.    Sabin,  36  Fed.   Eep.  *  Manufacturing  Company  ti.Brad- 
475.  ley,  105  U.  S.  175. 

2  Houston  V.  Eedwine,  85  Ga.  130 ;  ^  Bayliss  v.  Lafayette  &c.  R.  Co.,  8 
g.  c.  11  S.  E.  Eep.  662.    As  to  the  sub-  Biss.  (U.  S.)  193. 

Btitution  of  receivers  in  pending  ac-  *  Thompson  v.   Jewell,  48  Mich, 

tions,  see  ante,  §  6986.  240.    See  also  Milroy  v.  Spurr  Moun- 

'  Chouteau  v.  Allen,  70  Mo.  290,  tain  &c.  Co.,  43  Mich.  231 ;  onJe,  §3141, 

342.  et  sea. 
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eral  rule  is,  that  the  stockholders  cannot  be  joined  as  parties 
defendant  in  actions  against  the  corporation,  but,  on  the  con- 
trary, that  they  are  bound  by  the  judgments  rendered  against 
the  corporation  hy  representation  through  it.* 

§  7578.  Furtlier  of  This  Subject.  —  Without  entering  into 
details  or  reasoning,  the  corporation  has  been  held  to  be  a 
necessary  party  defendant  in  proceedings  on  behalf  of  the 
people  to  restrain  the  usurpation  of  corporate  franchises;^  in 
actions  against  stockholders,  in  which  the  claims  sought  to 
be  enforced  are  claims  sounding  in  damages  by  reason  of  an 
alleged  breach  by  the  corporation  of  its  covenants,  and  rdis- 
representations  in  regard  to  the  value  and  profits  of  property 
sold  by  it;'  in  actions  against  the  stockholders,' where  it  is 
sought  to  make  them  secondarily  liable,  as  having  in  their 
possession  assets  of  the  corporation;*  in  actions  by  stock- 
holders to  recover  personal  judgments  against  the  directors, 
grounded  on  their  mismanagement  or  neglect;'  in  an  action 
to  restrain  the  building  of  a  railroad  under  a  grant  from 
a  city  of  a  franchise  for  that  purpose,  where  it  is  claimed 
that  the  city  has  disposed  of  the  right  for  an  insufficient 
consideration  and  in  violation  of  its  charter,  —  the  municipal 
corporation  being  a  necessary  party;*  in  an  action  by  a  policy- 
holder of  a  mutual  insurance  company  against  the  directors, 
proceeding  on  the  ground  that  they  have  misapplied  money 
collected  for  the  specific  purpose  of  paying  his  demand;'  in  a 
bill  by  a  stockholder  to  set  aside  a  mortgage  made  by  the 
corporation,  where  there  has  been  a  foreclosure  and  sale;' 
in  suits  in  equity  by  creditors  of  the  corporation  against  its 
officers  and  stockholders;"  in  an  action  to  restrain  a  county 
treasurer  from  collecting  a  tax  to  aid  in  the  construction  of  a 

1  AnU,  §§  3499,  4471,  et  eeg.  «  People  v.  Law,  34  Barb.  (N.  Y.) 

"  People  V.  Flint,  64  Oal.  49.  494. 

»  Swan  Land  &  Cattle  Co.  v.  Frank,  '  Brown  v.  Orr,  112  Pa.  St.  233. 

39  Fed.  Eep.  456.  »  Coxe  v.  Hart,  53  Mich.  557. 

*  Ibid.  '  Deerfield  v.  Nima,  110  Mass.  115. 

'  Camp  V,  Taylor  (N.  J.),  19  Atl.  See  also  ante,  §  3509,  et  seq. 
Kep.  968. 
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turnpike,  on  the  ground  that  the  turnpike  company  has  been 
organized  as  a  corporation  pursuant  to  the  statute,  —  the 
pretended  corporation  being  made  a  party  defendant  by  its 
assumed  corporate  name;^  in  a  bill  in  equity  filed  by  one  of 
the  stockholders  against  one  of  its  officers,  constituted  its 
trustee  by  resolution  for  the  winding-up  and  distribution  of 
its  assets,  the  object  being  for  an  accounting  and  settlement 
of  the  plaintiff's  interest.^  It  has  been  held  that,  in  a  suit  to 
enjoin  the  use  of  a  corporate  name,  the  corporation  whose 
name  is  alleged  to  be  wrongfully  used  must  be  a  party,  plain- 
tiff or  defendant.  If  the  corporation  refuses  to  bring  such 
suit  upon  request,  its  bondholder  or  creditor  may  do  so,  and 
make  the  corporation  a  party  defendant.*  It  should  be 
added  that  where  the  corporation  is,  owing  to  the  nature  of 
the  action,  a  necessary  party  defendant,  the  fact  that  it  has 
no  officer  or  agent  on  whom  process  can  be  served  shows  no 
valid  reason  for  not  making  it  a  party;  since  if  the  plaintiff 
cannot  find  it  within  the  jurisdiction  where  he  brings  his 
action,  he  must  go  to  the  place  where  it  can  be  found.* 

§  7579.  Stockholders  for  the  Corporation. — It  is  a  settled 
principle  of  law  that  stockholders  have  no  such  interest  in  the 
property  of  the  corporation  as  enables  them  to  sue  or  defend 
for  it.®  They  consequently  have  no  right  to  notice,  individ- 
ually, in  a  suit  against  the  corporation,  or  in  a  proceeding 
affecting  its  property."  Nor  does  the  fact  that  the  stockholder 
may  ultimately  become  personally  liaiJole  for  the  debts  of  the 
corporation,  of  itself,  give  him  the  right  to  appear  and  defend 
in  actions  brought  against  it.'     "  A  corporation,"  said  Shaw, 

'  Knight  V.  Flatrock  &c.  Co.,  45  Blackman  v.  Central  E.  &c.  Co.,  58 

Ind.  134.  Ga.  189 ;  Lane  v.  Weymouth,  10  Met. 

»  Young  V.  Moses,  53  Ga.  628.  (Mass.)  462;  Byers  v.  Franklin  Coal 

»  Newby  v.  Oregon  &c.   K.   Co.,.  Co.,  14  Allen  (Mass.),  470;  Farnum 

Deady  (U.  S.),  609.  v.  Ballard  Vale   Machine  Shop,   12 

*  Swan  Land  &  Cattle  Co.  v.  Frank,  Cush.  (Mass.)  507. 
39  Fed.  Rep.  456.  "  Peirce  v.  Somersworth,  10  N.  H. 

'  Ante, §§ 4471, 4476,  etgeg.;  Habicht  369. 
V.  Pemberton,  4  Sandf.  (N.  Y.)  657;  '  Byera  v.  Franklin  Coal  Co.,  14 

Hamilton  v.  Glenn,  85  Va.  901;  s.  c.  Allen  (Mass.),  470. 


13  Va.  L.  J.  242;  9  S.  E.  Eep.  129; 
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C.  J.,  "is  a  body  politic,  a  person  in  law,  distinct  from  that  of 
all  its  members,  and  may  deal  with  them,  sue  them,  or  be  sued 
by  them,  as  by  other  parties.  If  one  member  or  set  of  mem- 
bers might  appear  and  represent  the  corporation,  any  others 
may  do  the  same.  They  may  make  different  and  inconsistent 
defenses,  bind  the  corporation  by  their  acts  and  admissions, 
against  the  will  of  the  majority  legally  expressed,  and  thus 
lead  to  confusion  and  a  conflict  of  rights."^  An  exception  to 
the  rule  is  admitted  in  equity  where  the  governing  body  of 
the  corporation  will  not  use  its  name  for  the  purpose  of  bring- 
ing the  necessary  action  to  enforce  its  rights,  —  in  which  case, 
after  exhausting  reasonable  efforts  to  induce  it  to  do  so,  the 
shareholders  are  allowed  to  sue  for  the  corporation.^  Under 
similar  circumstances,  where  the  governing  body,  in  breach 
I  of  their  trust,  refuse  to  defend  actions  brought  against  the 
corporation,  shareholders  have  been  allowed  to  be  made  parties, 
for  the  purpose  of  making  defense  in  its  behalf." 

§  7580.  Statutory  Exceptions  Permitting  Stockholders  to 
Ibe  Summoned. —  Stockholders  are  sometimes  summoned  in 
the  action  at  the  same  time  with  the  corporation.  When 
this  is  done,  it  is  in  accordance  with  the  terms  of  a  positive 
statute.  Thus,  a  statute  of  Massachusetts  provided  that  "  the 
person  or  property  of  any  stockholder  in  a  manufacturing  cor- 
poration shall  not  be  hereafter  taken  upon  any  execution  issued 
against  the  corporation,  unless  a  summons  in  the  action  was  left 
with  said  stockholder"**  and  further  "that  any  stockholder 
with  whom  such  summons  has  been  left  shall  be  admitted  to 
defend  in  any  such  action;  and  if  it  shall  appear  that  he  is  not 
liable  therein,  judgment  for  him  shall  be  entered  upon  the 
issue  joined,  and  for  his  costs;  and  judgment  may  be  entered 

1  Farnum  v.  Ballard  Vale  Machine  an  action  against  the  corporation  to 

Shop,  12  Oush.  (Mass.)  507.  recover  land,  and  had  the  summons 

"  Ante,  §  4479,  et  seq.  served  upon  himself,  as  its  president, 

»  Morrill  v.  Little  Falls  Man.  Co.,  and  upon  another  person  as  its  secre- 

46  Minn.  260;  s.  c.  48  N.  W.  Rep.  1124.  tary. 

.  In  this  case  the  plaintiff  was  the  presi-  '  Laws  Mass.  1851,  eh.  315,  §  1. 

dent  of  the  corporation ;  he  brought 
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in  the  same  action  against  the  said  corporation  for  damages 
and  costs  as  upon  a  default."^  Under  this  statute  the  persons 
summoned  as  stockholders  were  never  permitted  to  answer  to 
the  merits  of  the  action.  The  action  was  left,  as  before,  to  be 
defended  by  the  corporation  itself.  The  other  persons  sum- 
moned could  allege  only  such  defenses  as  bore  upon  the  ques- 
tion of  their  membership  in  the  defendant  corporation.  In 
no  proper  sense,  therefore,  were  they  parties  to  the  action.* 

§  7581.  Other  Views  as  to  the  Joinder  of  Stockholders  as 
Defendants.  —  It  has  been  held  that  a  stockholder  of  a  de- 
funct corporation  has  such  an  interest  as  entitles  him  to 
defend  a  suit  brought  to  foreclose  a  mortgage,  alleged  to  have 
been  executed  by  the  corporation  in  its  lifetime;'  but  the 
grounds  of  the  decision  are  not  given,  and  the  conclusion  may 
be  doubted.  It  was  said  by  the  Supreme  Judicial  Court  of 
Maine,  in  one  case,  that,  in  a  suit  against  a  corporation,  a 
stockholder  had  no  right  to  appear  and  make  a  defense  to  it; 
nor  could  he  bring  a  writ  of  error  to  reverse  the  judgment.* 
Upon  this  last  point,  however,  a  contrary  conclusion  was  defi- 
nitely reached  in  later  cases.^  These  decisions  proceed  upon 
the  rule  of  the  common  law  that  privies  in  law,  —  that  is  to 
say,  those  having  an  interest  in  the  judgment  or  in  the  prop- 
erty affected  by  it,  are  entitled  to  prosecute  a  writ  of  error  to 
reverse  the  judgment,  although  not  parties  to  the  record.* 
The  contract  of  subscription  to  the  capital  stock  of  a  corpora- 
tion has  always  been  regarded  as  a  several  contract  between 

*  Laws  Mass.  1851,  ch.  315,  §  2.  •  Porter  v.  Eummery,  10  Mass.  64, 

*  Holyoke  Bank  ti.  Woodman  Pa-  68;  Shirley  «.  Lunenburg,  11  Mass.  379, 
per  Man.  Co.,  9  Cuah.  (Mass.)  576;  384;  Marr  v.  Hanna,  7  J.  J.  Marsh. 
Farnum  v.  Ballard  Vale  Machine  (Ky.)  642;  «.  c.  23  Am.  Dec.  449. 
Shop,  12  Gush.  (Mass.)  507;  Eobbins  Thus,  it  is  said  in  Viner's  Abridg- 
V.  Suffolk  Co.,  12  Gray  (Mass.),  225;  ment  that  "the  writ  of  error  shall  be 
Byers  v.  Franklin  Coal  Co.,  14  Allen  brought  by  him  who  would  have  the 
(Mass.),  470.  thing  for  which  the  judgment  is  erro- 

*  Chouteau  W.Allen,  70  Mo.  290, 342.  neously  given,  if  the  judgment  had 
'  Whitman  v.  Cox,  26  Me.  335.  not  been  given."  Vin.  Abr.,  tit.  Er- 
'  Merrill  v.  Suffolk  Bank,  31  Me.      ror,  K,  pi.  1.    See  also  2  Saund.  46  a, 

57;  s.  c.  50  Am.  Dec.  649;  Rankin  v.      note  6;  Ibid.  101  e,  note  1. 
Sherwood,  S3  Me.  509. 
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each  subscriber  and  the  corporation;  and  upon  a  suit  in  equity 
brought  by  a  subscriber  to  rescind  the  contract,  or  to  recover 
his  money,  it  has  never  been  held  necessary  to  join  the  other 
subscribers  or  shareholders  as  defendants/  But  where  there 
is  an  averment  of  insolvency  and  a  prayer  for  the  settlement  of 
the  affairs  of  the  institution,  under  an  order  of  the  proper  court, 
all  the  stockholders  may  be  made  parties,  so  as  to  adjust  the 
whole  affairs  of  the  institution,  and  determine  their  respective 
rights,  liabilities,  and  cross-equities.^  Under  other  theories 
of  practice,  the  stockholders  need  not  be  joined,  especially 
when  numerous  and  scattered,  but  all  are  hound  by  representa- 
tion through  the  corporation  where  it  is  made  defendant.'  Of 
course,  if  the  interest  or  liability  of  the  stockholder  is  direct, 
and  not  incidental  or  collateral,  then  he  must  be  joined  as  a 
party  defendant  if  he  is  not  a  party  plaintiff.  Thus,  a  decree 
cannot  properly  be  entered  in  a  proceeding  to  which  only  a 
corporation  and  its  officers  are  made  parties,  if  an  adjustment 
of  the  rights  of  a  new  stockholder  be  involved.*  So,  in  a  suit 
against  the  corporation,  if  a  party  who  claims  to  be  the  owner 
of  shares  of  its  stock,  standing  in  the  name  of  another  person, 
which  he  alleges  the  corporation  has  wrongfully  transferred 
to  such  other  person  on  its  books,  demand  the  recovery  of 
the  stock  itself,  the  stockholder  in  whose  name  it  stands  is  a 
necessary  party  to  the  action.' 

§  7682.  Stockbolders  when  not  Necessary  Parties  Defend- 
ant. —  The  stockholders  of  a  corporation  being  persons  distinct 
from  the  corporation,  it  is  not  necessary  to  join  them,  in  any 
actions  affecting  the  corporation  or  its  management,  in  the 
absence  of  special  circum stances .*  They  need  not,  for  in- 
stance, be  joined  in  an  action  to  reduce  or  annul  assessments 

1  CMo«.  Beard,  11  Mo.  App.  21,  26.      which  the  real  owner  of  shares  oV 

2  Herron  v.  Vance,  17  Ind.  595.  tained  by  fraud  from  the  trustees  by 
'  Ante,  §  3499.  a  nominal  owner  is  a  proper  party 

*  St.  Louis  Paint  Man.  Co.  V.  Mep-  plaintiff,  —  see  Hazard  v.  Dillon,  34 
ham,  30  Mo.  App.  15.  Fed.  Rep.  485. 

*  Eeid  V,  Commercial  Ins.  Co.,  32  «  Ante,  i§  4471,  4476,  et  seg. 
La.  An.   546.    Circumstances  under 
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of  public  taxes  laid  upon  the  shares  of  the  capital  stock  of  the 
corporation,  under  a  statute  constituting  the  corporation  their 
agent  for  the  purpose  of  assessment  and  collection;'  nor  in  an 
action  by  a  trustee,  in  a  deed  of  trust  for  the  creditors,  of  an 
insolvent  corporation,  to  have  the  court,  by  its  decree,  direct 
an  assessment  to  be  made  upon  its  stockholders  for  the  liqui- 
dation  of  its  debts,  —  the  stockholders  being  represented  by 
the  corporation  and  bound  through  it;  *  in  a  bill  in  equity  to 
secure  the  appointment  of  a  receiver  of  the  assets  of  the  cor- 
poration;' in  an  action  by  one  of  the  stockholders  to  prevent 
a  misappropriation  of  corporate  funds  by  the  directors;^  and 
ill  an  action  against  the  corporation,  founded  upon  the  fraudu- 
lent practices  of  its  officers.*  Under  a  statute,*  providing  that 
when  two  or  more  persons  associate  in  any  business  and  trans- 
act such  business  under  a  common  name,  whether  it  com- 
prises the  names  of  such  persons  or  not,  the  associates  may 
be  sued  by  such  common  name,  and  when  they  are  so  sued 
the  members  of  the  association  need  not  be  joined.' 

§  7583.  Wliat  Objections  may  be  Raised  by  One  having 
No  Kig-bt  to  Plead.  —  Neither  the  stockholders  nor  the  of- 
ficers of  a  corporation  unless  parties  to  the  record  can  be 
regarded  as  parties  to  the  suit,*  and,  of  course,  strictly  speak- 


'  Planters'  Crescent  Oil  Co.  v.  Jef-  more  Gold  &c.  Smelting  Co.,  99  N.  0. 

ferson  Assessor,  41  La.  An.  1137 ;  s.  c.  445. 
6  South.  Rep.  809.  »  Oal.  Code  Civ.  Proc,  §  388. 

2  Vanderwerken  v.  Glenn,  85  Va.  '  Hewitt  v.  Storey,  39  Fed.  Eep. 
9 ;  s.  c.  13  Va.  L.  J.  91 ;  6  S.  E.  Rep.  719.  That  an  action  cannot  be  main- 
806;  17  Wash.  L.  Rep.  86;  Hamilton  tained  by  two  directors  against  the 
V.  Glenn,  85  Va.  901 ;  s.  c.  9  S.  E.  corporation,  joining  a  preferred  stock- 
Rep.  129.  That  this  is  not  the  uni-  holder  and  another  director,  to  re- 
versal rule,  see  ante,  §  3493.  strain  the  preferred  stockholder  from 

°  Great  Western  Tel.  Co.  v.  Gray,  suing  the  corporation  for  an  account- 

122  111.  680;  s.  c.  14  N.  E.  Rep.  214;  ing  and  for  dividends,  for  the  reason, 

reversing  s.  c.  23  111.  App.  72;  ante,  amongothers,  that  the  defendants  are 

§  6874.  improperly  joined  as  having  no  com- 

'  Wickersham    v.   Crittenden,   93  mon  interest,  —  see  Gould  t).  Thomp- 

Cal.  17;  «.  c.  28  Pac.  Rep.  788.    Com-  son,  39  How.  Pr.  (N.  Y.)  5. 
pare  ante,  §  4564,  et  seg.  *  Bronson  v.  La  Crosse  &c.  R.  Co., 

^  Silver  Valley  Min.  Co.  v.  Balti-  2  Wall.  (U.  S.)  283;  French  v.  First 
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ing,  parties  only  can  plead.  Notwithstanding,  it  has  heen 
held  that  one  having  no  right  to  plead  may,  upon  a  motion 
that  the  defendant  corporation  be  defaulted,  show  that  the 
corporation  was  never  served  with  process  in  the  action.' 
And,  on  the  principle  stated  in  a  preceding  section,  it  has 
been  held  that,  in  case  a  judgment  is  rendered  against  a  cor- 
poration after  its  dissolution,  a  stockholder  may  prosecute  a 
writ  of  error  and  reverse  it  on  that  ground.* 

Nat.  Bank,  7  Ben.  (U.  S.)  488;  «.  c.  Allen  (Mass.),  357;  Eand«.  Proprie- 

11  Nat.  Bank.  Eeg.  189 ;  Apperson  v.  tors  of  Upper  Locks  &  Canals,  3  Day 

Mutual  Benefit  &c.  Ins.  Co.,  38  N.  J.  (Conn.),  441. 

L.  272,  273;  Blackman  v.  Central  E.  '  Merrill  v.  Suffolk  Bank,  31  Me. 

&  B.  Co.,  58  Ga.  189;  Whitman  v.  57;  «.  c.  50  Am.  Dec.  649;  Eankin*. 

Cox,  26  Me.  335.  Sherwood,  33  Me.  509;  ante,  §  7581. 
•  Buck  V.  Ashuelot  Man.  Co.,  4 
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§  7589.  Actions  to  Assert  Corporate  Bights  or  to  Redress 
Corporate  Injuries  Brought  in  Corporate  Name.  —  As  corpo- 
rations have,  by  implication  of  law,  the  general  power  to  sue 
in  their  artificial  names,^  and  as  this  power  is,  in  almost  every 
instance,  conferred  in  express  language  by  the  charter  or 
other  governing  statute,  —  the  general  rule  is  that  every  action 
brought  for  the  purpose  of  asserting  a  right  accruing  to,  or  of 
redressing  a  wrong  done  to,  a  corporation,  whether  at  law  or 
in  equity,  should  be  brought  in  the  artificial  name  of  the  cor- 
poration,  and  not  in  the  name  of  its  individual  trustees,  offi- 
cers, or  members.*    It  will  often  happen,  under  this  rule,  that 


1  AnU,  §  7360. 

"  Wilson  V.  Trustees,  8  Ohio,  174; 


North  St.  Louis  Christian   Church 
V.  McGowan,  62  Mo.  279;  Porter  v. 
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the  action  will  be  brought  in  the  name  of  the  trustees,  espe- 
cially in  the  case  of  religious  and  educational  corporations; 
because,  in  such  a  case,  the  trustees  may  be  the  body  which 
is  incorporated.' 

§  7590.  Corporation  may  Sue  in  its  Own  Name  on  Prom- 
ise Made  to  its  Oflacers  for  Its  Benefit.  —  It  is  a  general  rule 
of  procedure,  both  at  common  law  and  under  the  codes,  that 
a  corporation  may  maintain,  in  its  artificial  name,  an  action 


Nekervis,  4  Eand.  (Va.)  359;  Brad- 
ley V.  Eichardson,  2  Blatchf.  (U.  S.) 
343;  Illinois  Hospital  v.  Higgins,  15 
111.  185;  Campbell  v.  Brunk,  25  111. 
225;  Hay  v.  McCoy,  6  Blackf.  (Ind.) 
69;  Lexington  v.  M'Connell,  3  A.  K. 
Marsh.  (Ky.)  224;  Mauney  v.  Motz, 
4  Ired.  Eq.  (N.  C.)  195;  Allen  v.  New 
Jersey  Southern  E.  Co.,  49  How.  Pr. 
(N.  Y.)  14;  Legrand  v.  Hampden  Sid- 
ney College,  5  Munf.  (Va.)  324.  It 
is  believed  that  all  the  decisions  in 
this,  and  the  succeeding  sections  in 
this  article,  may  be  reconciled  upon 
the  double  proposition  that  an  agent 
■who  contracts  in  his  own  name  may 
sue  on  the  contract,  but  that  where 
he  contracts  in  the  name  of  his  prin- 
cipal, the  latter  must  sue.  Sharp  v. 
Jones,  18  Ind.  314 ;  s.  c.  81  Am.  Dec, 
359.  A  religious  corporation  may,  for 
instance,  maintain  an  action  in  its 
corporate  name  to  establish  a  de- 
vise made  in  its  favor  (First  Baptist 
Church  V.  Eobberson,  71  Mo.  326); 
though  in  this  last  case  the  suit  is 
usually  brought  by  the  executor  or 
trustee  under  the  will,  by  a  bill  in 
the  nature  of  a  bill  of  interpleader, 
and  this  for  his  own  protection.  Ibid. , 
p.  333 ;  citing  Stevens  v.  Warren,  101 
Mass.  564;  Bailey  v.  Briggs,  56  N.  Y. 
407;  Com.  Dig.  Chan.,  3,  G,  6;  1  Eedf . 
Wills,  492,  So,  a  corporation,  formed 
of  the  members  of  a  partnership,  can 
sue  in  equity  in  its  corporate  name 
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for  a  debt  due  the  partnership.  Grif- 
fin V.  Macaulay,  7  Gratt.  (Va.)  476. 
A  banking  association,  organized  un- 
der the  general  banking  laws  of  New 
York,  might  formerly  sue  in  its  corpo- 
rate name,  or  in  the  name  of  its  presi- 
dent :  Leonardsville  Bank  v.  Willard, 
25  N.  Y.  574.  But  it  was  necessary 
to  state  that  the  contract  had  been 
made  with  the  bank  using  its  busi- 
ness name:  Delafield  v.  Kinney,  24 
Wend.  (N.  Y.)  345.  Circumstances 
under  which  a  corporation  might 
maintain  an  action  in  its  own  name, 
against  a  third  person  for  the  value 
of  certain  shares,  for  the  benefit  of 
its  own  treasurer :  Edgeworth  Co.  v. 
Wetherbee,  6  Gray  (Mass.),  166. 

'■  Ante,  §  16.  Thus,  where,  by  a 
statute,  "the  selectmen,  town  clerk, 
and  treasurer  of  a  town  for  the  time 
being,"  were  "  constituted  and  de- 
clared to  be  a  body  corporate  and 
'Trustees  of  the  Ministerial  and 
School  fund,'  in  such  town  forever, 
with  power  to  prosecute  and  defend 
suits  at  law,"  it  was  held  that  a  suit 
by  them  was  rightly  brought  in  the 
name  of  the  "  Trustees  of  the  Minis- 
terial and  School  fund  in  the  town  of 
L.,"  and  that  it  was  not  necessary 
that  the  names  and  official  characters 
of  such  trustees  should  be  particu- 
larly set  forth  in  the  writ.  Minie- 
terial  &c.  Fund  v.  Parks,  10  Me.  441. 
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upon  any  species  of  promise  made  to  its  trustees,  directors,  or 
other  ofi&cers,  in  its  behalf;  and  this  is  so  whether  the  name 
of  the  corporation  is  disclosed  by  the  contract  or  not,  and 
whether  the  fact  of  the  agency  of  the  promisee  is  disclosed  or 
not/  If,  in  such  a  case,  the  promise  is  made  to  the  agent 
without  disclosing  the  name  of  his  principal  or  the  fact  of  his 
agency,  then  the  corporation,  being  the  principal,  and  the 
real  party  in  interest,  may  maintain  the  action  in  its  own 
name,  upon  a  proper  averment  and  proof  that  the  promise 
was  made  to  it  by  the  name  of  the  promisee  who  acted  as  its 
agent.^ 


'  Ante,  §5  5038,  5113. 

'  For  instance,  under  the  rules  of 
pleading  at  common  law,  a  banking 
corporation  may  maintain  an  action 
in  its  own  name  upon  a  note  given  to 
its  cashier,  upon  an  averment  and 
proof  that  it  was  made  to  the  cor- 
poration by  that  name.  Smith  v. 
Branch  Bank,  5  Ala.  26.  And,  under 
the  same  system  of  pleading,  where 
a  bond  is  given  to  a  committee,  etc., 
of  a  corporation,  to  be  paid  to  the 
corporation  itself,  the  bond  may  be 
sued  on  in  the  name  of  the  corpora- 
tion ;  and  the  declaration  may  allege 
that  the  bond  was  made  to  the  corpo- 
ration under  the  description  of  the 
committee,  etc.  New  York  African 
Soc.  V.  Varick,  13  Johns.  (N.  Y.)  38. 
It  has  been  so  held,  in  the  case  of  a 
bond  given  to  the  directors  of  a  corpo- 
ration, and  to  be  paid  to  them,  their 
successors  and  assigns.  Baldwin  v. 
Bank  of  Newbury,  1  Wall.  (IT.  S.)  234, 
242.  See  also  Ourrin  v.  Fanning,  13 
Hun  (N.Y.),  466 ;  s.  c.  sub nom.  Ourran 
V.  Sears,  2  Eedf.  (N.  Y.)  532  (devise 
to  the  trustees  of  a  college) ;  Bayley 
V.  Onondaga  County  Mut.  Ins.  Co.,  6 
Hill  (N.  Y.),  476;  «.  c.  41  Am.  Dec. 
759.  And  so  in  the  case  of  a  bond 
made  to  the  plaintiffs  by  the  name 
and  description  of  the  "directors  of  the 


Onondaga  County  Mutual  Insurance 
Co."  Bayley  v.  Onondaga  County 
Mut.  Ins.  Co.,  6  Hill  (N.  Y.),  476;  s.  c. 
41  Am.  Dec.  759.  So,  on  a  note  pay- 
able to  the  "  treasurer  of  the  Board  of 
Trustees  of  Carthage  College, "  the  col- 
lege may  sue.  Friedline  v.  Carthage 
College  Trustees,  23  111.  App.  494. 
So,  a  note  made  payable  to  "G.  W., 
treasurer  of  ttie  Ministerial  and  School 
fund  in  Levant,  or  his  successor  in 
office,"  was  suable  in  the  name  of  the 
corporation  whose  treasurer  he  was. 
Ministerial  &c.  Fund  v.  Parks,  10 
Me.  441.  So,  where  a  note  was  made 
payable  to  "  J.  E.,  agent  of  the  South- 
ern Life  and  Trust  Company,  or  or- 
der," it  was  held  to  be  suable  in  the 
name  of  the  corporation.  Southern 
Life  &c.  Co.  V.  Gray,  3  Fla.  262.  So, 
where  a  note  was  indorsed  to  the 
president  of  a  corporation  by  name, 
with  an  addition  indicating  the  name 
of  the  corporation,  it  was  held  to 
be  suable  by  the  corporation  in  its 
corporate  name.  Dupont  v.  Mount 
Pleasant  Ferry  Co.,  9  Eich.  L.  (S.  C.) 
255.  So,  where  one  subscribed  for 
shares  in  a  turnpike  company,  and 
agreed  to  pay,  on  demand,  to  J.  G.  or 
order,  all  assessments,  it  was  held 
that  an  action  of  assumpsit  could  be 
maintained  against  him  by  the  corpo- 
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§  7591.  Distinction  between  Cases  where  the  Agency  is 
Disclosed  and  where  It  Is  Concealed.  —  In  short,  an  under- 
taking to  the  trustees  of  a  corporation  should  be  enforced  in  the 
name  of  the  corporation,^  because  the  corporation  is  the  ben- 
eficiary named  in  the  contract,  according  to  its  true  interpre- 
tation. When,  in  cases  like  the  preceding,  the  instrument 
itself  discloses  the  agency,  and  gives  the  name  of  the  bene- 
ficiary, there  is  no  difficulty,  and  no  need  of  resorting  to  parol 
evidence,  but  it  is  a  mere  question  of  interpretation.  But 
where  the  instrument  does  not  disclose  the  agency,  or  the 


ration  to  recover  such  assessments. 
Taunton  &c.  Turnp.  Co.  v.  Whiting, 
10  Mass.  327,  335;  s.  e.  6  Am.  Dec. 
124.  So,  where,  under  a  scheme  for 
the  organization  of  a  corporation  such 
as  already  considered  {ante,  §  44), 
commissioners  were  appointed  to 
conduct  the  organization  and  a  sub- 
scriber to  the  shares  gave  his  note 
payable  to  the  commissioners,  —  it 
was  held  that  the  corporation  might 
maintain  assumpsit  thereon.  Ver- 
mont Cent.  E.  Co.  v.  Olayes,  21  Vt. 
30.  In  the  particular  case  the  note 
was  "  a  promise  to  pay  the  Commis- 
sioners of  the  Vermont  Central  Eail- 
road,"  and  the  court  held  that,  upon 
the  face  of  the  instrument,  the  corpo- 
ration was  the  beneficial  payee.  Or 
where  the  promise  was  "  to  pay  Lu- 
ther Stone,  Town  Treasurer,  or  his 
successor  in  office" :  Arlington  v. 
Hinds,  1  D.  Chip.  (Vt.)  431 ;  s.  c.  11 
Am.  Dec.  704;  or  where  a  bill  was 
indorsed,  "pay  to  M.  Clark,  Esq., 
Cashier":  Bank  of  Manchester  v. 
Slason,  13  Vt.  334.  See  further  ante, 
§  4578 ;  Bank  of  United  States  v.  Ly- 
man, 20  Vt.  666,  669 ;  1  Am.  Lead. 
Cas.  461.  And  note  the  analogy  be- 
tween these  holdings  and  the  prin- 
ciple that  a  deed  made  to  the  trus- 
tees of  a  corporation  is  a  deed  to 
the  corporation :  ante,  §  5113.  So,  in 
case  of  a  written  order  to  deUver 
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shares  of  stock  to  "D.  A.  N.,  Presi- 
dent of  the  Eastern  Eailroad  Co.," 
the  words  "  president  of  the  Eastern 
Eailroad  Co.,"  are  not  to  be  rejected 
as  descriptio  personx,  but  are  to  be 
treated  as  disclosing  an  agency  and  as 
indicating  enough  to  authorize  an  ac- 
tion in  behalf  of  the  principal,  upon 
actual  proof  that  the  bargain  was 
made  on  its  account.  Eastern  E. 
Co.  V.  Benedict,  5  Gray  (Mass.),  561; 
s.  c.  66  Am.  Dec.  384;  10  Gray 
(Mass.),  212;  15  Gray  (Mass.),  289. 
So,  where  a  note  is  made  payable  to 
a  public  agent  or  public  trustee,  the 
prevailing  view  is  that  it  is  suable 
only  by  the  municipal  corporation,  or 
other  public  principal :  Irish  v.  Web- 
ster, 6  Me.  171.  To  the  same  ef- 
fect are  State  v.  Boies,  11  Me.  474; 
Trustees  v.  Parks,  10  Me.  441;  Hun- 
ter V.  Field,  20  Ohio,  340;  Dugan  v. 
United  States,  3  Wheat.  (U.  S.)  172; 
United  States  v.  Boice,  2  McLean 
(U.  S.),  352;  Supervisors  v.  Hall,  42 
Wis.  59;  Dan.  Neg.  Inst.,  §  1188. 
Compare  Fisher  v.  Ellis,  3  Pick. 
(Mass.)  322,  elsewhere  cited,  where, 
on  a  note  payable  to  the  treasurer  of 
a  parish  or  his  successors  in  office,  it 
was  held  that  either  the  treasurer  or 
the  parish  might  sue. 

1  Barnes  v.  Ferine,  9  Barb.  (N.  Y.) 
202,  207. 
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.  name  of  the  principal  or  beneficiary,  the  rule  is  the  same,  by 
analogy  to  the  principle  in  the  law  of  agency,  that  a  promise 
made  to  an  agent  without  disclosing  his  principal  is  a  promise 
made  to  the  principal,  on  which  he  may  maintain  an  action 
in  his  own  name.-'  Where  the  instrument  is  made  payable  to 
a  person  named, /or  the  use  of  the  corporation,  then  the  question 
is  free  of  all  difficulty;  because,  on  the  face  of  the  instrument, 
the  corporation  is  the  beneficiary  payee.  An  action  on  a  note 
made  payable  to  the  treasurer  of  a  corporation,  or  his  suc- 
cessor in  office,  for  the  use  of  the  corporation,  is  properly 
brought  in  the  name  of  the  corporation.^  Under  the  forego- 
ing principle,  a  corporation  can  maintain  an  action  upon  a 
written  contract,  where  it  is  mentioned  throughout  the  body 
of  the  instrument  as  one  of  the  contracting  parties,  although 
the  contract  is  signed  by  its  agents  using  their  own  names 
only,  and  without  words  to  designate  that  they  signed  as 
agents,  —  the  plaintiff  declaring  that  the  defendant,  under 
the  name  of ,  here  giving  the  name  signed  to  the  con- 
tract, —  "  made  a  contract,  a  copy  whereof  is  hereto  annexed."' 

•  Thua,  where  an  agent  purchases  be  shown  to  be  the  real  party  in 

goods  without  disclosing  his  principal,  a  transaction  in  which  the  agent  is 

or  where  the  bill  of  sale  is  made  to  the  only  ostensible  person :  Putnam 

the  agent  himself,  the  property,  im-  v.  White,  76  Me.  551,  554;  Gushing?;, 

mediately  upon  the  execution  of  the  Rice,  supra.     See  1  Am.  Lead.  Gas. 

contract,  vests  in  the  principal,  and  643,  where  many  authorities  are  col- 

the  right  of  action  upon  an  implied  lected. 

warranty  or  on  fraudulent  representa-  '  Warren  Academy  v.  Starrett,  15 

tions  made  to  the  agent,  is  in  the  Me.  443.    See  also  Garland  v.  Eey- 

principal.    Gushing  v.  Rice,  46  Me.  nolds,  20  Me.  45. 
303;  s.  c.  71  Am.  Deo.  579.    In  Nave  °  Lamson  &c.  Man.  Co.  v.  Russell, 

V.  Hadley,  74  Ind.  155,  157,  it  is  said  112  Mass.   387.      The  principle  has 

that  an  action  may  be  maintained  by  been  carried  so  far  that,  where  a  pub- 

an  undisclosed  principal  upon  aprom-  lie  license  had  been  granted  to  the 

issory  note  payable  to  the  agent;  but  directors  of   a  bridge  corporation,  to 

the  general  rule  is  otherwise  in  case  keep  a.  ferry  near  where  the  bridge  of 

of  negotiable   instruments.    Except,  the    corporation    had    been    carried 

in  those  cases,  it  may  be  shown  that  away  by  a  freshet,  the  income   of 

contracting  parties  were  the  agents  which  ferry  was  to  be  appropriated 

of  other  persons,  so  as  to  give  the  toward  rebuilding   the  bridge,  and 

benefit  of  the  contract  to,  or  to  charge  afterwards  the  successors  of  such  di- 

its  liabilities  upon,  an  unnamed  prin-  rectors  made  a  parol  lease  of   the 

cipal.    An  undisclosed  principal  may  ferry  and  ferry-boat  to  another  per- 
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§  7592.  Bank  may  Sue  on  Commercial  Paper  made  Pay- 
able to  its  Cashier.  —  Contrary  to  the  early  doctrine,  there 
is  now  a  great  preponderance  of  authority  in  favor  of  the 
proposition  that  where  a  note  is  drawn  payable  to  a  person 
named,  with  the  addition  of  "cashier,"  the  bank  of  which 
such  person  was  cashier  at  the  time  when  the  note  was  drawn 
may  maintain  an  action  thereon,  and  that  parol  evidence  may 
be  introduced  to  show  what  bank  was  meant.  Both  of  these 
questions  were  decided  in  the  aflSrmative  in  a  leading  case  in 
the  Supreme  Court  of  the  United  States,  where  an  exhaustive 
opinion  was  delivered  bj'  Mr.  Justice  Clifford.^  This  would 
be  especially  true  under  the  modern  codes  of  procedure  which 
require  actions  to  be  brought  in  the  name  of  the  real  party  in 
interest;  but  even  where  this  new  system  of  pleading  has  not 
been  introduced,  there  are  many  holdings  to  the  effect  that  a 
banking  corporation  may  maintain  an  action  upon  a  note  pay- 
able to  its  cashier,  it  appearing  that  it  was  given  for  its  bene- 
fit and  that  the  promise  was  actually  made  to  it.^     Some  of 


son,  the  corporation  could  maintain 
an  action  for  thie  rent  in  its  own 
name.  Ticonic  Bridge  v.  Moor,  13 
Me.  240. 

'  Baldwin  v.  Bank  of  Newbury,  1 
Wall.  (U.  S.)  234.  See  also  Commer- 
cial Bank  v.  French,  21  Pick.  (Mass.) 
486;  s.  c.  32  Am.  Dec.  280;  Mechan- 
ics' Bank  v.  Bank  of  Columbia,  5 
Wheat.  (U.  S.)  326;  Folger  v.  Chase, 
18  Pick.  (Mass.)  63;  Watervliet  Bank 
V.  White,  1  Denio  (N.  Y.),  608;  Pratt 
V.  Topeka  Bank,  12  Kan.  570;  Bar- 
neys. Newcomb,  9  Oush.  (Mass.)  46; 
Wright  V.  Boyd,  3  Barb.  (N.  Y.)  523; 
First  Nat.  Bank  v.  Hall,  44  N.  Y.  395; 
8.  c.  4  Am.  Kep.  698;  Bank  of  Gene- 
see V.  Patchin  Bank,  19  N.  Y.  312; 
Bank  of  New  York  v.  Bank  of  Ohio, 
29N.  Y.  619;  Gurton  w.  Union  City 
Nat.  Bank,  34  Mich.  279;  Bank  of 
Manchester  v.  Slason,  13  Vt.  334; 
Rutland  &c.  K.  Co.  v.  Cole,  24  Vt.  33; 
ante,  §§  4758,  5038,  5113. 
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»  Commercial  Bank  v.  French,  21 
Pick.  (Mass.)  486;  s.  c.  32  Am.  Dec. 
280 ;  approved  in  Charitable  Associa- 
tion V.  Baldwin,  1  Met.  (Mass.)  359, 
365;  Lowell  1).  Morse,  1  Met.  (Mass.) 
473,  475 ;  Bank  of  Genesee  v.  Patch- 
in  Bank,  19N.  Y.  312;  Bank  of  New 
York  V.  Bank  of  Ohio,  29  N.  Y.  619; 
First  Nat.  Bank  v.  Hall,  44  N.  Y.  395; 
g.  c.  4  Am.  Eep.  698 ;  Garton  v.  Union 
City  Bank,  34  Mich.  279;  Pratt  v. 
Topeka  Bank,  12  Kan.  570.  See  also 
Southern  Life  &c.  Co.  v.  Gray,  3  Fla. 
262 ;  Alston  v.  Heartman,  2  Ala.  699 ; 
New  York  African  Soc.  v.  Varick,  13 
Johns.  (N.  Y.)  38;  Hartford  Bank  ?•. 
Barry,  17  Mass.  94 ;  Long  v.  Col  burn, 
11  Mass.  97;  s.  c.  6  Am.  Dec.  160; 
Folger  V.  Chase,  18  Pick.  (Mass.)  63; 
Ministerial  &c.  Fund  v.  Parks,  12  Me. 
441;  Rutland  &c.  E.  Co.  «.  Cole,  24 
Vt.  33 ;  Barlow  v.  Congregational  Soc, 
8  Allen  (Mass.),  460,  462;  Eastern  K. 
Co.  V.  Benedict,  5  Gray  (Mass.),  561, 
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these  decisions  proceed  upon  the  view  that  the  contract,  ac- 
cording to  its  true  interpretation,  is  a  promise  made  to  the 
bank,  and  not  to  the  cashier.^  And  in  reference  to  the  true 
meaning  of  the  contract,  the  courts,  it  seems,  will  judicially 
notice  what  is  a  general  custom  of  trade,  that  the  accounts  of 
banks  with  each  other  are  usually  kept  in  form  with  their 
cashiers,  and  that  their  paper  is  regularly  drawn  and  indorsed 
in  form  by  their  cashiers,  eo  nomine? 

§  7593.  In  Sucb  Cases  Corporate  Officer  may  Sue  In  his 
Own  Name.  —  It  is  not  to  be  inferred,  from  the  cases  consid- 
ered in  the  three  preceding  sections,  that  where  a  promise  is 
made  in  terms  to  a  corporate  officer,  or  agent,  or  to  a  board 
of  corporate  officers^  in  their  individual  names,  they  have  not 
the  right  to  maintain  an  action  thereupon,  although  words 
may  be  added  to  their  names  descriptive  of  their  offices;  and 
although  the  corporation  might  also,  by  the  proper  averments, 
maintain  an  appropriate  action  thereon.'     The  reason  seems 


563;  g.  c.  66  Am.  Dec.  384;  Oolbum 
V.  Phillips,  13  Gray  (Mass.),  64,  67; 
Smith  V.  Branch  Bank,  5  Ala.  26. 

'  In  a  case  where  this  was  held  it 
was  said  by  Morton,  J. :  "  If  it  be  in 
truth  a  promise  to  the  individual  who 
was  cashier  when  it  was  made,  and 
not  to  the  corporation,  it  is  very  clear 
that  the  plaintiffs  cannot  maintain 
this  action ;  for  he  alone  to  whom  a 
promise  is  made,  or  in  whom  its  legal 
interest  is  vested,  can  enforce  its  per- 
formance or  complain  of  its  breach." 
Commercial  Bank  v.  French,  21  Pick. 
(Mass.)  486;  s.  c.  32  Am.  Dec.  280, 
282;  citing  Allen  v.  Ayres,  3  Pick. 
(Mass.)  298. 

^  See  Susses  v.  Sidney  College  v. 
Davenport,  1  Wils.  184.  Proceeding 
upon  this  view,  where  a  promissory 
note  was  made  payable  "  to  the  cash- 
ier of  the  Commercial  Bank,''  it  was 
held  that  the  bank  was  the  promisee 
and  could  maintain  an  action  thereon, 
it  appearing  that  the  consideration 


proceeded  from  it.  Commercial  Bank 
V.  French,  21  Pick.  (Mass.)  486;  s.  c. 
32  Am.  Dec.  280. 

'  Gilmore  v.  Pope,  5  Mass.  491. 
Accordingly,  it  has  been  held  that 
where  the  owner  of  a  note,  indorsed 
in  blank,  obtains  the  consent  of  a 
third  person  that  the  action  thereon 
may  be  brought  in  the  name  of  such 
third  person,  and  thereupon  fills  the 
blank  indorsement  with  his  name, 
and  causes  suit  to  be  instituted  in  the 
name  of  such  indorsee, — no  objec- 
tion can  be  taken  to  the  right  of  the 
plaintiff  to  bring  the  action.  Burnap 
V.  Cook,  32  111.  168, 171.  See  also  Bry- 
ant V.  Dana,  3  Gilm.  (111.)  343,  349. 
But  in  an  action  by  a  trustee  upon  a 
promissory  note,  any  defense  going 
to  the  consideration  may  be  made 
that  might  have  been  urged  against 
the  beneficial  owner.  Merrill  v.  Ran- 
dall, 22  111.  227,  233;  Belohradsky  v. 
Kuhn,  69  111.  547,  551.  Accordingly, 
it  is  no  defense  to  an  action  on  a 
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to  be  threefold:  1.  They  are  the  holders  of  the  legal  title.  2. 
The  defendant,  by  making  the  promise  to  them,  estops  him- 
self from  alleging  and  proving  that  he  made  it  to  some  one 
else.  3.  A  trustee  having  the  legal  title  may  sue  in  his  own 
name  in  a  court  of  law,  and  such  a  court  has  no  concern  with 
the  trust  upon  which  he  holds  the  title,  or  with  his  application 
of  the  trust  fund.  If  this  is  the  correct  principle,  it  is  only 
the  real  beneficiary  that  can  intervene,  and  show  that  the 
promise  was  in  fact  made  to  him,  under  the  principles  of  the 
preceding  sections.  Upon  this  principle,  where  the  promise 
is  made  to  the  treasurer  of  a  corporation,  he  may  maintain  an 
action  thereon  in  his  own  name,  although  the  corporation  is 
really  the  beneficiary.^  So,  where  a  promise  is  to  pay  to  the 
trustees  of  an  incorporated  company  or  their  successors,  it  has 
been  held  that  an  action  thereon  may  be  prosecuted  in  the 
name  of  the  trustees,  although  other  persons  may  have  suc- 
ceeded them.^     Upon  the  same  principle  it  has  been  held 


promissory  note  to  show  that  the 
beneficial  ownership  is  in  some  one 
other  than  the  plainti£f,  unless  the 
defendant  can  likewise  show  that  he 
has  a  valid  defense  on  the  note  in  the 
hands  of  such  other  person.  Newton 
V.  Turner,  5  La.  46 ;  s.  c.  25  Am.  Dec. 
173.  It  may  be  added  here  that  a 
recovery  upon  a  note  payable  to  a 
named  person,  with  the  addition  of 
' '  cashier  or  order, ' '  cannot  be  defeated 
by  the  fact  of  the  expiration  of  the 
charter  of  the  bank  at  which  the  note 
was  negotiable  and  payable.  Horah 
V.  Long,  4  Dev.  &  Bat.  L.  (N.  0.)  274; 
s.  c.  34  Am.  Dec.  378. 

'  Thus,  where  a  note  was  made 
payable  to  the  treasurer  of  a  parish, 
it  was  held  that  it  would  support  a 
suit  in  the  name  of  the  treasurer, 
though  it  was  given  for  funds  of  the 
parish.  Fisher  v.  Ellis,  3  Pick.  (Mass.) 
322.  Compare  Commercial  Bank  v. 
French,  21  Pick.  (Mass.)  486;  s.  c.  32 
Am .  Dec.  280, 283,  —  where  this  case  is 
commented  on.  So,  where  a  promis- 
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sory  note  was  made  payable  to  "A. 
B.,  agent "  of  a  corporation  named,  it 
was  held  that  A.  B.  could  maintain 
an  action  thereon  in  his  own  name, 
the  added  words  being  merely  descrip- 
tio  personx.  Buffum  v.  Chadwick,  8 
Mass.  103.  Similarly,  where  the  com- 
mon-law system  of  pleading  prevailed, 
a  note  made  payable  to  A.  B.,  execu- 
tor, etc.,  was  a  note  payable  to  A.  B. 
personally,  the  added  words  being 
merely  descriptio  personss;  so  that, 
upon  the  death  of  A.  B.,  suit  upon 
tbe  note  should  have  been  brought 
in  the  name  of  his  executor  for  the 
use  of  the  administrator  de  bonis 
non,  who  succeeded  him  in  the  ad- 
ministration of  the  estate  of  his  tes- 
tator. Cravens  v.  Logan,  7  Ark.  103. 
»  Binney  v.  Plumley,  5  Vt.  500; 
«.  c.  26  Am.  Dec.  313;  Davis  v.  Garr, 
6  N.  Y.  124;  s.  c.  55  Am.  Dec.  387. 
See  also  Bush  v.  Peckard,  3  Harr. 
(Del.)  385.  In  Colburn  v.  Phillips, 
13  Gray  (Mass.),  64,  67,  it  was  held 
(distingaishing  the  case  of  Eastern 
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that  the  cashier  of  an  incorporated  bank  may  maintain  an 
action  in  his  own  name  against  the  acceptor  of  a  bill  of  exchange, 
drawn  payable  to  the  plaintiff  as  cashier,  the  promise  being  in 
form  made  to  the  cashier  as  an  individual,  and  the  addition 
being  simply  descriptive  of  the  person,  —  as  on  a  bill  of  ex- 
change payable  to  the  order  of  "M.  Johnson,  Cashier,"  as 
such  bills  are  often  drawn  when  payable  to  banks.^  In  like 
manner,  it  is  held  that  the  cashier  of  an  incorporated  bank 
may  recover  upon  the  common  counts  for  money  had  and 
received,  the  amount  of  a  bill  of  exchange,  drawn  to  him  as 
cashier  and  accepted  for  value,  although  he  holds  the  same  in 
trust  for  the  bank.^  The  rule  of  law  which  we  are  consider- 
ing vests  the  legal  title  in  the  cashier  personally,  rejects  the 
word  "cashier"  as  descriptio  personal,  and  vests  the  right  of 
action  in  him  in  virtue  of  his  legal  title,  without  regard  to  the 
equitable  right  of  the  bank.* 


E.  Go.  V.  Benedict,  5  Gray  (Mass.), 
561;  8.  c.  66  Am.  Dec.  384),  that  an 
agent  may  also  sue  on  a  written  agree- 
ment made  by  him  in  his  own  name 
in  behalf  of  his  principal.  In  Elkins 
V.  Boston  &c.  R.  Co.,  19  N.  H.  337; 
«.  c.  51  Am.  Dec.  184, — it  was  held  that 
the  agent  of  an  undisclosed  principal 
may  maintain  an  action  in  his  own 
name  against  a  carrier  for  damages 
for  loss  of  property  he  has  agreed  to 
carry.  In  Pearce  v.  Austin,  4  Whart. 
(Pa. )  489 :  «.  c.  34  Am.  Dec.  523,  —  it  is 
held  that  an  agent  may  sue  in  his  own 
name  upon  a  negotiable  note  indorsed 
in  blank.  This  is  in  pursuance  of  a 
general  rule  that  the  holder  of  nego- 
tiable paper  can  maintain'  an  action 
on  it  in  his  own  name  without  show- 
ing title  to  it,  and  that  the  court  will 
not  inquire  into  his  right  to  the  paper, 
or  his  right  to  maintain  a  suit  upon 
it,  unless  circumstances  appear  show- 
ing that  his  possession  is  mala  fide. 
Ibid.;  Dean  v.  Hewit,  5  Wend.  (N.Y.) 
257 ;  Talman  v.  Gibson,  1  Hall  (N. Y.), 
308 ;  Livingston  v.  Clinton,  cited  in  3 


Johns.  Cas.  (N.  Y.)  263.  In  Ogilby 
V.  Wallace,  2  Hall  (N.  Y.),  553,  the 
right  to  sue,  even  by  a  fictitious  per- 
son, when  the  name  of  the  real  party 
was  disclosed,  unless  some  question 
arose  as  to  the  bona  fides  of  the  plain- 
tiff 's  possession,  was  asserted. 

1  Johnson  v.  Oatlin,  27  Vt.  87 ;  s.  c. 
62  Am.  Dec.  622;  Van  Ness  v.  For- 
rest, 8  Cranch  (U.  S.),  30.  Compare 
Arlington  v.  Hinds,  1  D.  Chip.  (Vt.) 
431 ;  «.  c.  12  Am.  Dec.  704,  where  the 
note  was  given  to  "Luther  Stone, 
Town  Treasurer."  So,  it  has  been 
held  that  a  note  indorsed  to  "  S.  S. 
Fairfield,  Cashier,"  will  sustain  an 
action  in  the  name  of  Fairfield.  Fair- 
field V.  Adams,  16  Pick.  (Mass.)  383. 
See  also  Little  v.  Obrien,  9  Mass.  428 ; 
Brigham  v.  Marean,  7  Pick.  (Mass.) 
40. 

'  Johnson  v.  Catlin,  supra. 

'  Eose  V.  Laffan,  2  SpeersL.  (S.  C.) 
424;  s.  c.  42  Am.  Dec.  376;  Campbell 
V.  Humphries,  2  Scam.  (111.)  478;  Mc- 
Henry  v.  Ridgely,  2  Scam.  (111.)  309; 
«.  c.  35  Am.  Dec.  110;  Horah  v.  Long, 
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§  7594.  Doctrine  that  Action  may  be  Brougrht  either  in 
the  Ifame  of  the  Corporation  or  Agent.  —  It  does  not  at  all 
follow,  from  the  preceding  decisions,  that  the  action  may  not 
be  maintained  in  the  name  of  the  corporation,  especially  in 
those  States  which  have  abolished  the  distinction  between  legal 
and  equitable  actions,  and  which  allow  an  action  to  be  brought 
by  the  real  party  in  interest.  On  the  contrary,  there  are  many 
judicial  expressions  in  favor  of  the  proposition,  that,  in  the 
case  of  a  note  made,  for  instance,  to  A.  B.,  Cashier,  an  action 
thereon  may  be  brought  in  the  name  of  the  cashier,  or  in  the 
name  of  the  bank.^ 


4  Dev.  &  Bat.  L.  (N.  C.)  274;  ».  c.  34 
Am.  Dec.  378.  This  view  was  carried 
so  far  in  one  early  case  in  the  United 
States  Circuit  Court  for  the  District 
of  Vermont,  that  a  right  of  action 
was  denied  to  the  hank  upon  a  note 
payable  to  "  Samuel  Jaudon,  Esq., 
Cashier,  or  order."  Bank  of  United 
States  V.  Lyman,  20  Vt.  666.  That 
actions  by  boards  of  commissioners, 
upon  statutes,  are  properly  brought 
in  the  individual  names  of  the  mem- 
bers, —  see  Hait  v.  Benson,  18  How. 
Pr.  (N.  Y.)  302. 

^  See  the  discussion  in  Fairchild 
■u.  Adams,  16  Pick,  (Mass.)  381 ;  Bald- 
win V,  Bank  of  Newbury,  1  Wall. 
(U.  S.)  234,  242;  Shaw  v.  Stone,  1 
Oush.  (Mass.)  228,  264;  Trustees  v. 
Parks,  10  Me.  441.  "  The  above  cases," 
said  Morton,  J.  (referring  to  some  of" 
the  cases  cited  to  the  preceding  sec- 
tion), "  seem  to  show  that,  upon  such 
paper,  when  made  in  the  name  of  an 
agent  or  ofBcer,  though  the  beneficial 
interest  be  in  the  corporation,  they 
maybe  sued  by  him;  but  they  do  not 
show  that  an  action  might  not  also  be 
maintained  in  the  name  of  the  corpo- 
ration." Commercial  Bank  ».  French, 
21  Pick.  (Mass.)  486 ;  «.  c.  32  Am.  Dec. 
280.  There  is  an  early  judicial  expres- 
sion in  Vermont  to  the  effect  that 
where  a  note  is  given  to  A.  and  B.,  as 
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trustees  of  a  corporation,  it  must  be 
sued  on  in  their  individual  names, 
though  it  is  otherwise  where  a  note 
is  given  to  a  mere  servant  or  agent  of 
a  corporation.  Binney  v.  Plumley,  5 
Vt.  500 ;  8.  c.  26  Am.  Dec.  313.  Com- 
pare Proctor  V.  Webber,  1  D.  Chip. 
(Vt.)  371.  It  is  believed  that  the 
modern  authorities  do  not  justify  any 
such  distinction.  There  are  some  ex- 
pressions of  opinion  to  the  effect  that 
where  the  contract  is  not  negotiable, 
suit  cannot  be  maintained  in  the  name 
of  an  agent  who  has  no  interest  in  the 
contract.  Garland  v.  Eeynolds,  20 
Me.  45.  But  the  true  principle  is  be- 
lieved to  be  that  if  any  person,  who 
is  named  as  the  payee  or  obligee  in  a 
written  contract,  negotiable  or  not 
negotiable,  albeit  the  agent  or  trustee 
of  another,  has  the  legal  title,  he  has 
with  it  such  an  interest  as  will  sup- 
port an  action  at  law  for  its  enforce- 
ment, so  long  as  the  beneficiary 
permits  the  action  so  to  be  brought. 
Ante,  §  7593.  Under  the  modern 
codes  of  procedure,  which  require 
the  action  to  be  brought  in  the  name 
of  the  real  party  in  interest,  but  which 
except  from  this  requirement  the  case 
of  a  trustee  of  an  express  trust,  the  rule 
would  be  the  same ;  since  in  such  a 
case  the  payee  or  obligee  would  be 
the  trustee  of  an  express  trust. 
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§  7595.  Promise  Made  to  Trustees  of  Unincorporated  Con- 
cern Suable  by  Trustees.  —  But  if  the  conoern  or  enterprise  is 
not  incorporated,  but  trustees  are  appointed  to  put  the  same  on 
foot,  and  they  open  subscriptions  to  the  shares,  one  who  sub- 
scribes to  the  same  and  becomes  thereby  liable  to  pay  for 
them  on  an  express  promise,  is  suable  by  the  trustees}  So,  the 
trustees  of  a  voluntary  benevolent  association,  whose  funds  are 
raised  by  the  voluntary  contributions  of  its  members,  may 
maintain  an  action  upon  a  note,  although  the  makers  thereof 
were  members  of  the  association."  In  such  a  case  the  words 
"trustees,"  etc.,  added  to  the  names  of  the  promisees,  are 
rejected  as  mere  descriptio  personarum.^  This  conclusion  is 
supported  by  the  analogy  of  many  cases  which  hold  that 
where  a  note,  bond,  or  other  writing  obligatory,  is  payable  to 
a  person  with  the  addition  of  "guardian,"^  or  "executor,"*  it 
is  suable  by  him  individually;  or,  in  case  of  his  death  by  his 
personal  representative,  in  either  case  for  the  use  of  the  real 
beneficiary.* 

§  7596.  When  Successors  in  Office  may  Sue.  —  Whenever 
the  promise  is  made  to  an  officer  of  a  corporation,  or  unin- 
corporated association,  and  his  successors  in  office,  then  his 
official  successor  may  sue  to  enforce  the  promise,  if,  under  the 
rules  of  procedure  in  the  particular  jurisdiction,  he  might 

•  Townsend  v.  Goewey,  19  Wend.  *  Thornton  v.  Eankin,  19  Mo.  193; 

(N.  Y.)  424;  s.  c.  32  Am.  Dec.  514;  s.  c.  59  Am.  Dec.  338;  Jeffries  v.  Mc- 

Cross  V.  Jackson,  5  Hill  (N.  Y.),  478,  Lean,  12  Mo.  538;  Mckerson  v.  Gil- 

480.  Ham,  29  Mo.  456;  s.  c.  77  Am.  Dec. 

2  Pierce  v.  Robie,  39  Me.  205 ;  s.  c.  583.     On  the  other  hand,  an  admin- 

63  Am.  Dec.  614;  Clap  v.  Day,  2  Me.  istrator  is  liable  upon  a  promissory 

305;  8.  c.  11  Am.  Dec.  99.  note  which  he  signs  as  administrator, 

'  Ibid.    To  the  same  effect,  see  In-  but  this  is  on  the  ground  that  he  can- 

nell  V.  Newman,  4  Barn.  &  Aid.  419;  not  bind  the  estate  of  the  decedent  by 

Potter  V.  Yale  College,  8  Conn.  52,  60.  new  contracts.    Davis  v.  French,  20 

Compare  Garland  v.  Reynolds,  20  Me.  Me.  21 ;  s.  c.  37  Am.  Dec.  36;  and  see 

45;  Ewing^).  Medlock,  5  Port.  (Ala.)  the  cases  cited  in  the  note,  37  Am. 

82;  Alston  v.  Heartman,,2  Ala.  699;  Dec.  37. 

Harper  v.  Eagan,  2  Blackf.  (Ind.)  39 ;  *  TurnbuU  v.  Freret,  5  Mart.  (n.  s.) 

Crawford  v.  Dean,  6  Blackf.  (Ind.)  (La.)  703. 

181;   Southern  Ex.  Co.  v.  Craft,  49  '  Buffumti.  Chadwick,  8Mass.l03. 


Miss.  480 ;  s.  c.  19  Am.  Eep.  4. 
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have  sued  instead  of  the  corporation/ — as  where  a  promis- 
sory note  was  made  to  the  president  of  the  board  of  police  of 
a  county,  and  his  successors  in  office.^  So,  where  a  note  is 
given,  in  terms,  to  certain  persons,  as  trustees  of  an  unincorpo- 
rated association,  or  their  successors  in  office,  such  successors 
may,  at  the  request  of  the  association,  maintain  a  suit  upon  it 
in  the  name  of  the  former  trustees,  and  such  former  trustees 
have  no  power,  as  plaintiffs  of  record,  to  dismiss  the  suit;  but 
they  may  demand  indemnity  against  the  payment  of  costs.' 

§  7597.  Corporation  Party  to  Contract  in  'Wiong  Name, 
Suable  by  It  in  Ki§:ht  Name.  —  Closely  allied  to  a  principle 
already  discussed,  is  the  principle  that  where  a  promise  is 
made  to  a  corporation  by  a  wrong  name,  the  corporation  may 
maintain  an  action  thereon  by  its  right  name.*  On  this  prin- 
ciple where,  in  drawing  a  contract  with  a  corporation,  a  name 


'  Haynes  v.  Covington,  13  Smedes 
&  M.  (Miss.)  408. 

'  Ibid. 

»  Pierce  v.  Robie,  39  Me.  205;  «.  c. 
63  Am.  Dec.  614. 

*  Commercial  Bank  v.  French,  21 
Pick.  (Mass.)  486;  s.  c.  82  Am.  Rep. 
280,  per  Morton,  J. ;  Melledge  v.  Bos- 
ton Iron  Co.,  5  Gush.  (Mass.)  158, 
176;  «.  c.  51  Am.  Dec.  59;  Gifford 
V.  Rocket,  121  Mass.  431.  "A  con- 
tract," says  Morton,  J.,  "may  be 
made  to  or  witli  a  person  as  well  by 
description  as  by  name,  and  where 
the  party  can  be  ascertained,  it  will 
be  valid,  although  their  names  be 
mistaken  or  their  description  be  in- 
correct. It  cannot  be  doubted  that  a 
note  to  the  Commercial  Bank  would 
be  valid  and  might  be  declared  on  as 
a  promise  to  the  plaintiffs,  although 
their  legal  name  is,  '  the  President, 
Directors  and  Company  of  the  Commer- 
cial Bank,'  So,  a  contract  with  the 
stockholders,  or  with  the  president  and 
directors,  or  with  the  directors  of  the 
Commercial  Bank,  would  doubtless  be, 
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in  its  legal  effects,  a  contract  with  the 
corporation."  Commercial  Bank  v. 
French,  21  Pick.  (Mass.)  486;  s.  c.  32 
Am.  Dec.  280,  282. '  Thus,  it  was  held, 
in  an  early  case  in  Massachusetts,  that 
a  note  payable  to  Richardson,  Met- 
calf  &  Co.,  might  well  be  declared  on 
as  a  promise  to  the  Medway  Cotton 
Manufactory.  Medway  Cotton  Man- 
ufactory V.  Adams,  10  Mass.  860.  In 
another  case  in  the  same  State,  it  was 
held  that  the  promise  in  a  subscrip- 
tion paper  to  the  shares  of  a  corpo- 
ration, to  pay  the  assessments  which 
should  be  made  on  the  shares,  to  John 
Gilmore  or  order,  would  support  an 
action  in  the  name  of  the  corporation. 
Taunton  &c.  Turnp.  v.  Whiting,  10 
Mass.  827;  s.  c.  6  Am.  Dec.  124.  In 
Gilmore  v.  Pope,  5  Mass.  491,  it  was 
directly  decided  that  an  action  would 
not  lie  upon  the  same  subscription  in 
the  name  of  Gilmore,  but  that  it  must 
be  brought  by  the  corporation.  See 
also  Piggott  V.  Thompson,  3  Bos.  & 
Pul.  147. 
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is  given  variant  with  ita  true  name,  for  the  purpose  of  distin- 
guishing it  from  other  corporations  having  similar  names,  an 
action  may  be  maintained  thereon  in  its  true  name.'  The 
principle  of  these  and  other  cases  is  that  the  misnomer  of  a 
corporation  in  a  grant,  or  written  obligation  made  to  it,  does 
not  destroy  or  defeat  the  grant  or  obligation,  nor  prevent  a 
recovery  by  the  corporation  upon  it  in  its  true  name,  provided 
the  corporation  designed  and  intended  by  the  parties  to  the 
instrument  be  shown  by  apt  averments  and  proof.''  The  cases 
are  numerous  where  a  corporation,  suing  in  its  true  name 
upon  an  instrument  made  to  it,  but  varying  from  its  true 
name,  succeeds  in  its  action,  by  averring  and  proving  that  the 
instrument  was  in  fact  made  to  it  by  the  name  therein  used; '  and 
even  where  such  an  averment  and  proof  are  not  made,  the  law 
will  reject  an  unsubstantial  and  immaterial  variance  between 
the  corporation  as  described  in  the  writ  and  subsequent  pro- 
ceedings, and  the  corporation  named  in  the  instrument  on 
which  the  action  is  bought.* 

§  7698.  If  Payable  to  the  Officer  by  Description,  tbe  Cor- 
poration may  Sue.  —  If  the  note  is  payable  not  to  the  officer 
by  name,  but  by  description  of  his  office,  as  for  instance,  "  to 
the  cashier  of  the  Commercial  Bank  or  his  order,"  the  corpora- 
tion may  sue.* 

'  Hagerstown  Turnpike  v.  Creeger,  that  this   declaration  was   good   on 

5  Har.  &  J.  (Md.)  122;  «.  c.  9  Am.  general  demurrer.     Ibid. 

Dec.  495.  s  c^gg  gf  Lynne  Regis,  10  Coke 

2  Inhabitants  v.  String,  10  N.  J.  L.  Eep.  122 ;  Case  of  the  Abbot  of  York, 

323.     Under  this  principle,  where  the  cited  10  Coke  Eep.  125 ;   New  York 

declaration  in  an  action  on  a  bond  al-  African  Society  v.  Varick,  13  Johns, 

leged  that  the  bond  was  made  by  the  (N.  y.)  38;  Inhabitants  v.  McCor- 

defendants  to  the  "  inhabitants  of  the  mick  3N  J.  L.  500. 

township  of  Upper  AUoway's  Creek,  ,  ^g^j^J  ^^  ^^^^^^  ^oad  v.  Myers, 

in  the  county  of  Salem,  and  State  of  g  Serg.  &  E.  (Pa.)  12 ;  s.  c.  9  Am.  Dec. 

New  Jersey."  and  proceeded  thus:  ^gg.    But  see  Woolwich  v.  Forrest,  2 

"And  the   said   mhabitants   of    the  -».t   t  t    mc          ^  a  nana 

.         -,.       ,  ,,,          ,    n      1     ■     iu  N.  J.  L.  115 ;  j)os«,  §  vbOH. 

township  of  AUoway's  Creek,  m  the  ,  Commercial  Bank  v.  French,  21 

county  of  Salem  do  aver  and  say  that  pj^^_  ^          ^gg    ,.  ,,  33  ^^,  Dec. 

they  are  one  and  the  same  body  poh-  g^^  ^j^^  ^^^^^  ^_  Anderson,  1 

tic  and  corporate  as  is  described  and  ,,  T,,r  1,  ,c<  /-i  v  o,^r.    "m  j.         -a    \ 
,.     ^,         .,       ...        ,,.  McMull.  (8.0.)  300;  Alstons.  Heart- 
mentioned  in  the  said  writing  obliga-  -            ,      „.'        ' 
tory,  and  no  other,"— it  was  held  man,  2  Ala.  b99. 
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§  7599.  Effect  of   Change  of  Name  of    Corporation. — A 

change  of  name  by  a  corporation  does  not  affect  its  identity 
or  release  it  from  the  obligation  to  pay  its  just  debts;*  but  it 
does  affect  the  mode  of  pleading  in  an  action  brought  against 
it  upon  a  contract  made  by  it  by  its  former  name.  In  such 
an  action  it  is  necessary  to  aver  that  the  corporation  now 
impleaded  made  the  contract  by  its  former  name,^  and  with- 
out such  an  averment  the  action  cannot  be  amended;'  since 
a  judicial  record  thus  made  up  would  merely  disclose  a  recov- 
ery against  one  corporation  upon  a  contract  made  by  another, 
without  disclosing  any  reason  why  the  latter  corporation 
should  be  liable  for  the  obligations  of  the  former.*  There  is 
a  distinction,  in  respect  of  variances  between  the  name  of  the 
corporation  in  the  writ  and  the  judgment,  and  its  name  in 
the  declaration  and  the  judgment.  It  is  the  variance  between 
the  name  in  the  declaration  and  in  the  judgment  which  ren- 
ders the  judgment  erroneous.'  The  reason  for  this  distinc- 
tion seems  to  be  that  the  process  is  merely  the  means  of 
bringing  the  defendant  into  court,  and  if  it  appears  and 
answers  a  declaration  which  describes  it  by  a  name  different 
from  that  by  which  it  has  been  summoned,  its  appearance 
and  defense  to  the  merits  cure  the  defect  in  the  process.* 
Nevertheless,  it  has  been  held  —  though  it  seems  to  be  a 
senseless  refinement — that  where  a  corporation  has  brought 
a  suit  by  a  name  slightly  variant  from  its  true  name,  and  it 
seeks  to  cure  the  defect  by  stating  in  its  declaration  its  true 
name,  with  an  averment  that  the  defendant  was  served  with 
process  issued  in  the  mistaken  name,  this  variance  between 

'  Ante,  §  289.  but  it  has  nevertheless  brought  a  suit 

'  Ready  v.  Tuskaloosa,  6  Ala.  327 ;  in  its  first  name,  it  is  not  necessary, 

Oumberland  College  v.  Ish,  22  Oal.  in  order  to  sustain  the  suit  as  so 

641,  where  it  was  held  that  the  change  brought,  to  show  that  the  amenda- 

of  name  was  properly  pleaded.  tory  act    has    been  rejected    by  its 

'  Madisott  College  v.  Burke,  6  Ala.  stockholders.    Beene  v.  Cahawba  &c. 

494.  E.  Co.,  3  Ala.  660. 

*  It  has  been  held,  but  upon  rea-  ^  Beene  v.  Cahawba  &c.  K.  Co.,  3 

sons  not  stated,  that  where  the  name  Ala.  660. 

of  a  corporation  has  been  changed  by  *  Ante,  §  7552. 
an  amendatory  act  of  the  legislature, 
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the  writ  and  the  declaration  can  be  pleaded  in  abatement;  for 
the  defect  cannot  be  cured  by  such  a  recital  in  the  declara- 
tion.* 

§  7600.  Member   cannot  Sue  for  the  Corporation.  —  If  a 

society  or  company  is  incorporated,  then  a  member  cannot 
bring  an  action  to  enforce  an  obligation  made  in  its  favor  in 
his  own  name,  because  the  right  of  action  is  in  the  corpora- 
tion by  its  artificial  name.^  If  it  is  unincorporated,  he  cannot 
bring  the  action  without  stating  that  the  contract  of  associa- 
tion allows  him  so  to  do,  or  without  stating  other  facts  which 
enable  one  of  a  class  of  persons  having  a  common  interest,  to 
sue  for  the  benefit  of  all.  An  averment  in  such  a  case  that 
the  plaintiff  is  specially  authorized  to  bring  the  action  for  the 
company  or  society,  will  not,  it  seems,  be  sufficient  to  sustain 
the  action  without  showing  how  or  why  he  is  so  authorized.' 

§  7601.  Corporation  not  Affected  by  Judgment  in  Actions 
ag-ainst  its  Officers.  —  If  the  action  is  prosecuted  against  an 
oSicer  of  the  corporation,  described  in  the  pleadings  with  the 
addition  of  his  official  character,  as,  for  instance,  against  "  J., 
president  of  the  M.  Company,"  and  the  execution  runs  in  the 
same  way,  the  sheriff  cannot  justify  a  seizure  under  it  of  the 
property  of  the  corporation;  for  the  simple  I'eason  that  a 
judgment  against  A.  does  not  authorize  a  levy  upon  the  prop- 
erty of  B.*  So,  if  one,  describing  himself  as  the  president  of 
a  corporation,  confesses  judgment  in  favor  of  another,  by  such 
language  as  the  following,  —  "I,  A.  B.,  president  of  the  C.  D. 
Co.,  confess  judgment  in  favor  of  E.  F.,"  —  this  will  not  be  a 
judgment  confessed  by  the  C.  D.  Company,  and  will  not  war- 
rant  the  levy  of  an  execution  upon  its  property; '  but  on  the 
principle  elsewhere  alluded  to,  which  excuses  a  variation  be- 
tween the  writ  and  the  judgment,^  although  the  writ  runs 

*  Beene  v.  Cahawba  &c.  E.  Co.,  3  *  North  Carolina  &c.  Ins.  Co.  v. 

Ala.  660,  668.  Hicks,  3  Jones  L.  (N.  0.)  58. 

'  Ante,  §  4471,  et  seq.  ^  Davidson  v.  Alexander,  84  N.  0. 

'  Habicht  v.  Pemberton,  4  Sandf.      621. 
(N.Y.)657.  «Pos«,  §7609. 

6035 


6  Thomp.  Corp.  §  7603.]    actions  by  and  against. 

against  the  officer  of  the  corporation  by  such  a  description, 
yet  if  the  declaration  runs  against  the  corporation,  and  if  the 
corporation  appears  and  pleads  thereto,  and  does  not  plead  in 
abatement  the  misnomer  in  the  writ,  it  will  be  bound  by  the 
judgment.^  It  is  said  that  the  cases  go  merely  to  the  extent 
that  when  a  party  is  sued  by  a  wrong  name,  and  the  writ  is 
actually  served  on  the  right  person,  and  he  fails  to  appear  and 
plead  the  matter  in  abatement,  and  judgment  goes  against 
him,  though  by  the  wrong  name,  he  is  concluded.* 

§  7602.  Suing  or  being  Sued  in  the  If  ame  of  an  Officer.  — 

It  was  a  feature  of  many  of  the  English  statutes  creating 
companies,  that  a  company  might  sue  or  be  sued  in  the  name 
of  a  designated  officer.  This  feature  was  adopted  by  the  legis- 
lature of  New  York  with  reference  to  joint-stock  companies  and 
associations,  by  an  act  passed  in  1849  and  amended  in.  1851.' 
The  original  statute  (enacted  tbat  any  joint-stock  company  or 
association,  consisting  of  seven  or  more  shareholders  or  asso- 
ciates, might  sue  or  be  sued  in  the  name  of  its  president  and 
treasurer.  The  amendatory  act  extended  the  provisions  of 
the  former  act  "to  any  company  or  association  composed  of 
not  less  than  seven  persons,  who  are  owners  of  or  have  an 
interest  in  any  property,  right  of  action,  or  demand,  jointly 
or  in  common,  or  who  may  be  liable  to  any  action  on  account 
of  any  such  ownership  or  interest,"  etc.  In  one  case,  the 
question  was  discussed,  but  not  decided,  whether  the  provi- 
sions of  these  acts  extended  to  a  voluntary  association,  such 
as  a  lodge  of  Odd  Fellows,  having  more  than  seven  members, 
but  not  organized  in  pursuance  of  any  statutes.*  Subse- 
quently it  was  held  that  a  lodge  of  Masons  was  within  the 
provision  of  the  statute  as  amended;  ^  but  it  is  to  be  observed 
that,  by  its  terms,  it  extends  to  associations  as  well  as  to  joint- 


>  Aycock  ».  W.  &  W.  B.  Co.,  6  »  N.    Y.    Laws    1849,    ch.    258; 

Jones  L.  (N.  C.)  231.  amended  by  N.  Y.  Laws  1851,  ch.  455. 

»  Davidson  v.  Alexander,  84  N.  0.  *  Austin  v.  Searing,  16  N.  Y.  112 ; 

621,628.  B.C.  69  Am.  Dec.  665. 

»  Cohn  V.  Borst,  36  Hun  (N.  Y.),  562. 
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stock  companies;*  and  so  that,  under  it,  it  has  been  held  that 
an  action  is  well  brought  in  the  name  of  the  treasurer  of  a 
division  of  a  society  known  as  the  Sons  of  Temperance,  where 
it  is  stated  in  the  complaint  that  the  association  consists  of 
seven  associates  and  upwards;^  and  that  the  president  of  a 
Christian  Association  might  bring  such  an  action  in  his  own 
name  as  such.'  So,  an  action  against  a  mutual  benefit  society, 
composed  of  more  than  seven  members,  was  held  properly 
brought  against  its  president  by  name,  "and  others.'""  Judg- 
ment and  execution,  in  such  an  action,  are  properly  against 
the  president,  as  such;  but  they  bind,  not  his  individual 
property,  but  the  joint  property  of  the  association.' 

§  7603.  Action  In  whose  Name  after  Dissolution.  —  Un- 
der statutes,  like  those  already  considered,"  making  the  presi- 
dent and  directors  of  a  dissolved  corporation  its  trustees  for 
the  purpose  of  winding  up  its  affairs,  with  power  to  maintain 
or  defend  actions,^  if  an  action  is  brought  by  the  sole  manager 
of  a  corporation,  after  its  dissolution,  the  action  must  be  enti- 
tled in  the  name  of  such  manager,  and  not  in  the  name  of  the 
dissolved  corporation  itself.' 

'  Sander     v.    Edling,     18     Daly  '  National  Bank «.  Van  Derwerker, 

(N.  Y.),  238.  74  N.  Y.  234.    That  the  general  agent 

'  Tibbetts?).  Blood, 21  Barb.  (N.Y.)  of  a  joint-stock  company,  organized 

650.  under  an  act  of  the  British  Parlia- 

'  De  "Witt  V.  Chandler,  11  Abb.  Pr.  ment,  may  sue  in  New  York,  in  his 

(N.  Y.)  450.  own  name,  for  the  benefit  of  the  com- 

*  Olery  v.  Brown,   51    How.    Pr.  pany,  —  see  Habicht  d.  Pemberton,  4 

(N.  Y.)  92.    See  also  Fritz  v.  Muck,  Sandf.  (N.  Y.)  657.     Compare  Myers 

62  How.  Pr.  (N.  Y.)  69,  73;  Roobe  v.  v.  Machado,  6  Abb.  Pr.  (N.  Y.)  198. 
Bussell,  2  Lans.  (N.  Y.)  244;  West-  «  Ante,  i  6739. 

cott  V.  Fargo,  61  N.  Y.  542 ;  s.  o.  19  '  See  Comp.  Laws  Kan.  1179,  ch. 

Am.  Eep.  300;  Sallsman  «.  Schults,  23,  §42. 

14   Hun    (N.   Y.),   256;    Columbia  »  Paola  Town  Co.  •».  Krutz,  22  Kan. 

Bank  v.  Jackson,  4  N.  Y.  Supp.  433.  725. 
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7609.  What  variances  immaterial. 

7610.  Misnomer  and  identity  in  case 

of  corporations  baying  sim- 
ilar names. 
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7612.  Misnomer    in    actions    by   or 
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7619.  Pleading  the  delense  of  ultra 

vires. 

7620.  Not  necessary  to  aver  election, 
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Section 

7621.  Charter,  when  a  private  act,  to 

be  pleaded  and  proved, 

7622.  Declarations  upon  statutes  other 

than  charters. 

7623.  Statements    before    justices  of 

the  peace. 

7624.  Pleading  in  actions  on  by-laws. 

7625.  Declarations    against   corpora- 

tions for  improper  or  abusive 
exercise  of  statutory  powers. 
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7628.  Corporation  may  plead  to  the 
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7629.  Stage  of  proceedings  at  which  it 

may  so  plead. 

7630.  Plea  of  the  dissolution  of  the 
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7632.  Verification  of  pleadings  by  cor- 
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porations for  purposes  of  Fed- 
eral jurisdiction. 


§  7608.  Variance  in  Kespect  of  Corporate  Wame.  —  A  writ 
and  declaration  against  one  corporation  will  not  support  the 
recovery  of  a  judgment  against  another.  If,  therefore,  a  suit  is 
brought  against  the  president  and  directors  of  a  branch  bank, 
instead  of  the  mother  institution,  this  is  not  a  mere  misnomer, 
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which  must  be  pleaded  in  abatement.  No  recovery  can  be 
had  in  such  action.  If  a  verdict  is  founded  upon  the  general 
issue  pleaded,  the  error  is  not  cured  by  the  statute  of  jeofails} 
In  order  to  prevent  this  result,  the  law  demands  a  substan- 
tial identity  of  name  between  the  corporation  against  which 
the  action  is  brought  and  that  against  which  the  judgment  is 
recovered.*  Again  in  an  action  by  a  corporation  where  the 
existence  of  the  corporation  is  put  in  issue,  and  the  articles  of 
association  of  the  corporation  are  offered  in  evidence  in  proof 
of  its  corporate  existence,  such  articles  will  not  be  admissible 
if  there  is  so  great  a  variance  between  the  name  of  the  corpo- 
ration as  recited  in  the  petition  and  the  name  as  recited  in 


'  Mason  v.  Farmers'  Bank,  12 
Leigh  (Va.),  84;  Tompkins  v.  Branch 
Bank,  11  Leigh  (Va.),  372. 

'  If,  for  instance,  an  action  is 
brought  against  a  company  impleaded 
as  "the  Fuller  Implement  Co.,"  no 
judgment  can  be  rendered  against 
the  "Fuller  Implement  and  Coal 
Co."  without  an  averment  and  proof  that 
the  two  corporations  are  identical.  Mc- 
Gregor V.  Fuller  Implement  Co.,  72 
Iowa,  143;  «.  c.  3  N.  W.  Kep.  464. 
So,  where  an  action  was  brought 
against  "the  president  and  trustees 
of  the  Savings  Bank  for  the  County 
of  Strafford,"  to  recover  compensa- 
tion for  serving  a  writ  and  execution 
for  them,  a  copy  of  the  writ  and  exe- 
cution, running  in  the  name  of  "the 
Savings  Bank  for  the  County  of  Straf- 
ford," was  held  not  admissible  in  evi- 
dence. Burnham  v.  Savings  Bank,  5 
N.  H.  446.  But  this  rule,  as  has  been 
held,  does  not  extend  so  far  as  that 
mere  similarity  of  identity  in  the 
names  of  two  corporations,  organized 
at  different  times,  will  be  sufficient  to 
warrant  a  conclusion  that  they  are 
identical  so  as  to  render  the  one  last 
organized  liable  for  property  sold  to 
the  former,  although  a  person  con- 
nected with  the  latter  was,  at  the  time 


of  the  sale,  an  officer  of  the  former. 
Wyckoff  V.  Union  &c.  Co.,  11  N.  Y. 
Supp.  423;  g.  c.  33  N.  Y.  St.  Bep.  423. 
On  the  other  hand,  where  the  decla- 
ration commenced  by  stating  that "  B. 
complains  of  H.,  president  of  the  St. 
Lawrence  Bank,  a  banking  associa- 
tion," etc.,  and  stating  that  the  de- 
fendants became  indebted,  etc., — 
this  was  understood  to  be  a  declara- 
tion against  H.  individually  and  not 
against  the  bank.  This  was  under  a 
statute  such  as  we  have  already  con- 
sidered (.ante,  §  2602),  enabling  corpo- 
rations to  sue  and  be  sued  by  their 
chief  officer.  Ogdensburgh  Bank  v. 
Van  Eensselaer,  6  Hill  (N.  Y.),  240. 
So  where  a  hill  for  an  injunction 
charged  certain  wrongs  to  have  been 
done  by  the  Chesapeake  and  Ohio 
Canal  Company,  that  being  the  name 
of  a  corporation,  but  prayed  for  an 
injunction  against  the  president  and 
directors  of  the  Chesapeake  &  Ohio 
Canal  Company  and  M.,  and  for  a 
subpoena  to  issue  "  to  the  said  presi- 
dent and  directors  and  M.,"  —  it  was 
held  that  the  corporation  itself,  the 
canal  company,  was  not  made  a  party 
to  the  bill.  Binney's  Case,  2  Bland 
(Md.),  99. 
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the  articles,  as  to  lead  to  a  doubt  whether  they  refer  to  the 
same  artificial  being.' 

§  7609.  What  Variances  Immaterial. —  In  the  matter  of 
misnomers  of  corporations,  a  difi'erence  was  early  established 
between  omitting  matter  of  substance  and  mere  matter  of  addu 
tion,^  and  the  authorities  show  that  the  plea  was  discouraged,* 
and  few  precedents  of  the  plea  of  nul  tiel  corporation  in  the 
English  reports  will  be  found  outside  of  the  Year  Books.*   Some 


•  Accordingly,  where  the  petition 
described  the  plaintiff  as  the  "Bank 
of  Commerce,"  and  the  articles  of 
association  offered  in  evidence  de- 
scribed it  as  the  "  Bank  of  Commerce 
in  New  York,"  it  was  held  that  the 
articles  were  not  admissible  in  evi- 
dence. Bank  of  Commerce  v.  Mudd, 
32  Mo.  218.  In  an  action  of  re- 
plevin, the  property  was  described  in 
the  writ  as  belonging  to  "A,  B,  and 
C,  of  Haverhill,  the  trustees  of  the 
ministerial  fund  in  the  north  parish 
in  Haverhill."  In  the  subsequent 
portions  of  the  writ,  the  plaintifis 
were  referred  to  as  "the  said  trus- 
tees," and  "the said  plaintiffs."  The 
replevin  bond  described  them  as  first 
described  in  the  writ,  and  they  were 
referred  to  in  the  condition  of  the 
bond  as  "  the  above  bounden  A,  B, 
and  0,  trustees  as  aforesaid,"  and 
the  bond  was  signed  by  them  indi- 
vidually, with  separate  seals.  Other 
papers  in  the  case  referred  to  them 
by  their  individual  names  afe  plain- 
tiffs. It  appeared  that  there  was  a 
corporation  named  "  The  Trustees  of 
the  Ministerial  Fund  in  the  North 
Parish  of  Haverhill,"  and  the  plain- 
tiffs claimed  title  as  such  corporation. 
Here  it  was  held  that  the  action  was 
not  brought  in  the  name  of  the  cor- 
poration, and  could  not  be  main- 
tained. Bartlett  v.  Brickett,  14  Allen 
(Mass.),  62. 
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*  The  Case  of  Lynne  Regis,  10  Co. 
Eep.  120, 122. 

»  Stafford  v.  Bolton,  1  Bos.  &  P. 
40;  Dumper  v.  Syms,  Cro.  Eliz.  815; 
Dr.  Ayray's  Case,  11  Co.  Rep.  18; 
Croydon  Hospital  v.  Farley,  6  Taunt. 
467;  Attorney-General  v.  Eye,  7 
Taunt.  546. 

*  Upon  this  subject  it  has  been 
said  in  a  modern  case:  "The  plea 
must  show,  when  in  bar,  that  it  goes 
to  the  cause  of  action-  alleged  in  the 
declaration,  and  not  to  the  form  or 
name  in  the  writ.  It  has  been  set- 
tled, therefore,  from  the  earliest 
period,  that  it  is  not  enough  in  such 
a  plea,  in  a  suit  by  a  natural  person, 
to  aver  that  there  was  no  such  person 
in  rerum  natura  at  the  time  of  the 
impetration  of  the  writ,  but  it  must 
allege  that  there  never  was  such  a 
person.  The  same  rule  applies  to  the 
plea  of  nul  tiel  corporation,  for  the 
same  reason  exists  in  both  cases. 
Ubi  eadem  ratio,  ibi  idem  jus.  A  man 
or  corporation  may  change  his  or 
their  name  between  the  time  the 
cause  of  action  arose  and  the  bring- 
ing of  the  suit.  And  a  corporation 
certainly  loses  none  of  its  franchises 
or  rights  by  such  a  change  when  au- 
thorized by  law ;  and  they  can  recover 
by  their  new  name  a  debt  due  be- 
fore." Northumberland  County  Bank 
V.  Eyer,  60  Pa.  St.  436,440. 
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of  the  foregoing  cases,  and  others  which  could  be  cited/  pro- 
ceed with  a  degree  of  strictness  which  degrades,  instead  of 
advancing  justice.  The  true  rule  is  that  when  a  question  of 
misnomer  of  a  corporation  plaintiff  arises,  not  upon  a  plea  in 
abatement,  but  upon  an  objection  to  proof  of  an  organization 
offered  under  the  general  issue,  it  is  a  question  of  identity 
merely;  and  that  no  slight  variation  which  does  not  raise  a 
doubt  of  tlie  identity  should  be  regarded.*  Thus,  if,  in  an 
action  by  a  corporation,  it  appears  upon  the  assessment  of 
damages  that  there  is  a  variance  between  its  real  name  and 
the  name  employed  in  the  instrument  given  to  it,  which  is 
the  subject  of  the  suit,  but  enough  appears  clearly  to  show 
what  corporation  was  intended,  it  is  sufficiently  good.*  So, 
where  the  declaration  styled  the  plaintiff  "  The  W.  R.  National 
Bank  of  Jamaica,  Vermont,"  but  described  the  corporation  as 
doing  business  in  Vermont, — it  was  held  that  the  identity  was 
clear,  and  that  the  variance  was  therefore  immaterial.*  So 
also  where  a  note  was  given  to  "the  president,  directors,  and 
company  of  the  Newport  Mechanics'  Man.  Co.,"  instead  of  to 
"The  Newport  Mechanics'  Man.  Co.,"  which  was  the  real 
name  of  the  corporation,  it  was  held  that  the  variance  was 
not  such  as  to  preclude  a  recovery  in  the  name  of  the  corpo- 
ration, and  that  it  might  be  shown  by  extraneous  testimony 
that  the  plaintiff  was  intended  to  be  designated."  It  is  a  rule 
of  evidence  that  identity  of  name  is  presumptive  evidence  of 
identity  of  person.  Although  identity  of  name  carries  with 
it  the  presumption  of  identity  of  person,  yet  it  seems  that  in 
an  action  by  a  corporation  upon  an  obligation  executed  in  its 
favor,  there  is  always  a  question  for  the  jury  as  to  its  identity, 
if  a  challenge  is  properly  made  in  the  pleadings.  In  a  case 
brought  before  Lord  Tenterden,  C.  J.,  an  action  of  assumpsit 
on  a  bill  of  exchange,  and  for  money  had  and  received,  after 
the  introduction  of  letters  of  the  defendant,  acknowledging 
t 

'  Ante,  §  290,  et  seq.;  §  7599.  *  Thatcher   v.   West   Eiver   Nat. 

•  Thatcher   v.    West   Eiver   Nat.      Bank,  19  Mich.  196. 
Baftk,  19  Mich.  196.  »  Newport  Mechanics'  Man.  Co.  v. 

'  Peirce  v.  Someraworth,  10  N.  H.      Starbird,  10  N.  H.  123 ;  s.  c.  34  Am. 
369.  Dec.  145. 
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his  indebtedaess  to  a  corporation  of  the  same  name  as  the 
plaintiff,  the  only  question  for  the  jury  was  said  to  be, 
whether  the  corporation  suing  was  that  corporation.^ 

§  7610.  Misnomer  and  Identity  in  Case  of  Corporations 
having  Similar  ]!fames. — There  is  a  general  presumption 
that  identity  of  name  proves  identity  of  person;  and  conversely 
that  a  substantial  difference  of  name  proves  a  difference  of 
person.  This  presumption  seems  to  be  as  applicable  to  cor- 
porations as  to  individuals.^  When,  therefore,  an  action  is 
brought  against  a  corporation  on  a  contract,  if  it  appears  in 
evidence  that  the  contract  was  made  by  a  corporation  of  the 
same  name  as  the  one  against  which  the  action  is  brought, 
then  it  will  be  presumed  that  the  corporation  which  executed 
th-e  contract  was  the  corporation  which  is  impleaded  in  the 
action,  without  special  proof  of  that  fact;  but  this  presumption 
may  be  rebutted  by  the  defendant  by  showing  that  the  con- 
tract was  in  fact  made  by  another  corporation  of  the  same 
name,  existing  in  another  State. '   On  the  other  hand,  an  ac- 

'  National  Bank  v.  De  Bernales,  1  corder  was  there,  and  at  the  second 
Car.  &  P.  569.  A  variance  in  the  court  he  was  absent,  and  the  court 
Btyle  of  an  inferior  corporation  court  is  well  held  by  the  custom  there  be- 
between  the  entry  on  the  judgment  fore  the  mayor  and  two  aldermen.' " 
roll  and  return  on  the  process,  has  Bryan  v.  Wilkes,  3  Cro.  Car.  572. 
been  held  immaterial.  Thus,  in  a  writ  "  There  is,  however,  a  holding  by 
of  error  to  a  judgment  of  such  a  court,  an  inferior  court  to  the  effect  that 
the  first  error  assigned  was,  "  because  mere  similarity  or  identity  in  the 
the  style  of  the  court  was  '  placita  names  of  two  corporations  organized 
coram  J.  S.,  Majore  et  Joh.  Chapman,  at  different  times  is  not  alone  suffi- 
recordatore,  et  J.  D.  et  J.  N.,  alder-  cient  to  warrant  a  holding  that  they 
mannis  burgi  prsedicti  secundum  con-  are  identical,  so  as  to  render  the  one 
suetudinem  burgi  prsedicti,  etc.,'  and  last  organized  liable  for  property  sold 
the  complaint  being  entered  upon  by  the  former,  although  a  person  con- 
summons,  a  non  est  inventus  upon  it  nected  with  the  latter  was  at  the  time 
was  returned  at  a  court  held  '  coram  of  the  sale  an  officer  of  the  former, 
dicto  J.  S.  Majore  et  J.  N.  et  J.  D.  al-  Wyckoff  v.  Cleveland  Union  Loan  &c. 
dermannis,  secundum  consuetudinem  Co.,  33  N.  Y.  St.  Eep.  423;  «.  c.  11 
burgi  prsedicti,  etc.,'  omitting  the  re-  N.  Y.  Supp.  423. 
corder,  which  was  alleged  to  be  error,  '  Dean  v.  LaMotte  Lead  Company, 
et  coram  non  judice.  But  the  court  59  Mo.  523.  The  author  cites  tjiis 
did  not  allow  this ;  '  for  it  may  be  case  to  the  text,  although  the  defense 
that  at  the  first  court  holden  the  re-  was  not  successful. 
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tion  against  a  corporation  impleaded  by  one  name  is  not  sus- 
tained by  evidence  of  a  corporation  having  a  substantially 
different  name;*  though,  as  already  seen,*  the  plaintiff  would 
succeed  by  bringing  his  action  against  the  corporation  in  his 
true  name  and  averring  and  proving  that  it  contracted  with 
him  by  another  name,  if  such  were  the  fact.  It  is  a  settled 
principle  of  procedure  that  where  a  person,  natural  or  arti- 
ficial, is  sued  by  a  wrong  name,  and  appears  by  and  in  his  or 
its  true  name  in  the  action  without  objection,  the  error  is 
waived.'  Upon  this  principle,  the  omission  in  a  complaint 
and  proceedings  by  attachment  against  a  corporation,  of  the 
word  "company"  from  its  corporate  name,  does  not  affect  the 
attachment  lien,  where  the  corporation  has  appeared  by  its  true 
name  and  demurred  and  made  motions  in  the  proceeding.* 

§  7611.  "Variance  Created  by  Using  Karnes  of  the  Trus- 
tees.—  We  have  seen  that  a  deed  conveying  land  made  to  the 
trustees  by  a  corporation  is  a  deed  to  the  corporation  itself;  ° 
and  other  relations  have  been  discovered  in  which  a  promise 
to  the  trustees  is  a  promise  to  the  corporation.*  In  view  of 
these  rules,  it  seems  a  senseless  refinement  to  hold  that  a 
mere  use,  in  a  pleading,  or  in  an  obligation  drawn  in  favor  of 
a  corporation,  of  the  words  "  the  trustees  of "  prefixed  to  the 
proper  name  of  the  corporation,  creates  a  variance  such  as  will 
defeat  a  recovery.^  Where  the  name  of  the  corporation  which 
brought  the  action  was  correctly  given  at  the  commencement 
of  the  declaration,  thus,  —  "  the  trustees  of  the  Baptist  Church 

»  An  action  against  "The  Union  11  N.  Y.  Supp.  423;  «.c.33  N.  Y.  St. 

Loan  &  Trust  Co.  of  Cleveland,  Ohio,"  Eep.  423. 
for  the  price  of  goods  sold,   is  not  *  Ante,  ^  7597. 

sustained  by  proof  of  a  sale  to  the  "  McOreery  v.  Everding,  54  Cal. 

"Union  Loan  &  Trust  Co.,"  doing  168;  Hammond  v.  Starr,  79  Cal.  556, 

business  in  New  York  City,  the  offl-  558;  s.  c.  21  Pac.  Eep.  971. 
cers  and  stockholders  of  the  two  com-  *  Hammond  v.  Starr,  79  Cal.  556 ; 

panics   being  different,   except   that  »•  <>■  21  Pac.  Eep.  971. 
one  person  connected  with  defendant  Ante,  §  5033. 

company  was,  at  the  time  of  the  sale,  I  ;d"'^,'  ^  ^}}^:  ^,    ,        ,   .        ... 

an   officer   in   the   other   company.  .        '  To  the  effect  that  such  is  not  the 

Wyckoff  V.  Union  Loan  &  Trust  Co.,  1^^'  '!L      '"^  "*  Somersworth,  10 
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of,"  etc.,  and  in  a  subsequent  part  of  the  declaration  it  was 
alleged  that  "  being  indebted,  they,  the  said  trustees,  promised" 
etc.,  this  was  held  a  sufficient  allegation  that  the  promise  was 
made  by  the  corporation,  and  not  by  the  trustees  individually, 
and  it  was  regarded  as  unnecessary  to  repeat  the  full  name 
of  the  corporation  at  every  recurrence.^ 

§  7612.  Misnomer  in  Actions  by  op  against  Joint-stock 
Companies  and  Unincorporated  Associations. —  Statutes  have 
been  enacted  to  the  effect  that,  in  actions  by  or  against  joint- 
stock  companies  or  unincorporated  associations,  it  is  suffi- 
cient, in  pleading,  to  describe  them  by  the  name  or  title  under 
which  their  business  is  transacted.* 

§  7613.  Misnomer  must  be  Pleaded  in  Abatement. — The 

misnomer  of  a  corporation,  like  that  of  an  individual  defend- 
ant, should  be  taken  advantage  of  in  limine,  by  plea  in  abate- 


•  Antipoeda  Baptist  Church  v.  Mul- 
ford,  8  N.  J.  L.  182. 

'  That  such  a  statute  exists  in 
Maryland,  see  Powhatan  Steamboat 
Co.  V.  Potomac  Steamboat  Co..  36  Md. 
238.  A  statute  of  California  (Code 
Civ.  Proc.  Cal.,  §  388),  provides  that 
"when  two  or  more  persons,  asso- 
ciated in  any  business,  transact  such 
business  under  a  common  name, 
whether  it  comprises  the  names  of 
such  persons  or  not,  the  associates 
may  be  sued  by  such  common  name." 
It  has  been  said  that  this  statute  is 
in  derogation  of  the  common  law,  and 
must  be  strictly  construed.  King  v. 
Eandlett,  33  Cal.  318,  321,  per  San- 
derson, J.  But  there  does  not  appear 
to  be  much  force  in  the  observation. 
Nevertheless,  where  the  action  was 
commenced  before  a  justice  of  the 
peace,  in  favor  of  whose  jurisdiction 
there  are  no  presumptions,  and  it  ap- 
peared on  the  face  of  the  record  that 
the  action  was  commenced  against 
"  The  Independent  Company,"  and 
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that  a  summons  was  addressed  to 
"The  Independent  Tunnel  Co.,"  and 
return  showed  that  it  was  served  on 
one  Kandall,  a  member  of  "The 
Independent  Company,"  and  the 
court  entered  judgment  against  "The 
Independent  Tunnel  Company,"  it 
was  held  that  the  judgment  was  void 
in  the  sense  that  it  could  be  attacked 
collaterally.  Ibid.  A  bill  to  enjoin 
an  interference  by  the  defendants 
with  a  right  which  the  complainants 
alleged  to  possess,  of  diverting  water 
from  a  stream,  brought  against  the 
"South  Fork  &  Sunnyside  Division 
of  the  Santa  Ana  Eiver,"  which,  it  ap- 
pears, is  an  association  formed  and 
existing  pursuant  to  the  laws  of  Cali- 
fornia, is  well  brought  under  this 
statute,  without  making  the  owners 
and  stockholders  parties  in  their  in- 
dividual capacities.  Hewitt  v.  Storey, 
39  Fed.  Eep.  719.  See  further  as  to 
the  procedure  under  this  statute, 
Welsh  V.  Kirkpatrick,  30  Cal.  202; 
».  c.  89  Am.  Dec.  85. 
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ment,^  or  it  is  waived.  The  true  rule  ia  that,  although,  in  the 
writ  and  declaration  or  complaint,  the  name  of  the  corpora- 
tion may  be  inaccurately  given,  yet  if  the  corporation  appears 
and  defends  by  its  true  name,  and  if  judgment  is  rendered 
against  it  by  that  name,  the  judgment  will  be  good,  —  and  it 
cannot  afterwards  take  advantage  of  the  misrecital.''  If  the  cor- 
poration pleads  nul  tiel  corporation  in  bar  of  the  action,  it  like- 
wise waives  any  objection  to  the  name  in  which  it  is  sued.* 

§  7614.  Misnomer  Amendable.  —  Where  a  corporation  has 
been  sued  by  a  wrong  name,  the  mistake  may  be  corrected  by 
an  amendment  of  the  writ.*  If  the  suit  is  in  equity,  the  bill 
may  be  amended  in  this  respect  at  the  hearing.^  If  the  judg- 
ment, as  entered,  omits  a  part  of  the  name  of  the  corporation, 
it  may  be  amended  by  reference  to  the  docket  roll.* 

§  7616.  Effect  of  Amendment  where  Corporation  Is  Sued 
In  Wrong  Name.  —  If  a  corporation  is  sued  in  the  wrong 
name,  and  appears  only  for  the  purpose  of  objecting  to  the 


>  Stafford  v.  Bolton,  1  Bos.  &  Pul. 
40,  44;  Maiden  u.  Miller,  1  Barn.  & 
Aid. 699 ;  Mellon;.  Spateman,  1  Saund. 
340,  note  2 ;  Bank  of  Utica  t).  Smalley, 
2  Cow.  (ir.  Y.)  770,  778;  s.  c.  14  Am. 
Dec.  526 ;  Christian  Society  v.  Macom- 
ber,  3  Met.  (Mass.)  235;  Stone  v. 
Congregational  Soc,  14  Vt.  86 ;  School 
Dist.  V.  Blaisdell,  6  N.  H.  197 ;  North- 
umberland County  Bank  v.  Eyer,  60 
Pa.  St.  436;  Hoereth  «.  Franklin  Mill 
Co.,  30  m.  151;  Bank  v.  Orme,  3  Gill 
(Md.),  443. 

'  Gilbert  v.  Nantucket  Bank,  5 
Mass.  97 ;  Wilton  Town  Co.  v.  Hum- 
phrey, 15  Kan.  372;  Missouri  Elver 
&c.  E.  Co.  V.  Shirley,  20  Kan.  660; 
East  Tennessee  &c.  E.  Co.  v.  Evans, 
6  Heisk.  (Tenn.)  607 ;  Louisville  &c. 
E.  Co.  V.  Eeidmond,  11  Lea  (Tenn.), 
205;  Hanover  Savings  Fund  Soc.  v. 
Suter,  1  Md.  502 ;  Proprietors  v.  Call, 
1  Mass.  483,  485;  First  Parish  in  Sut- 
ton V.  Cole,  3  Pick.  (Mass.)  232,  236; 


Conard  v.  Atlantic  Ins.  Co.,  1  Pet. 
(U.  S.)  386,  450;  Society  &c.  v.  Paw- 
let,  4  Pet.  (U.  S.)  480,  501.  Onder 
the  practice  in  Louisiana  the  objec- 
tion can  only  be  taken  advantage  of 
by  pleading  it  as  an  exception  in 
limine  litis.  Polar  Star  Lodge  v.  Polar 
Star  Lodge,  16  La.  An.  53. 

»  Trustees  of  M.  E.  Church  v.  Try- 
on,  1  Denio  (N.  Y.),  451;  Gray  v. 
Monongahela  Nav.  Co.,  2  Watts  &  S. 
(Pa.)  156;  s.  c.  37  Am.  Dec.  500. 

*  Burnham  v.  Savings  Bank,  5 
N.  H.  573;  Sherman  v.  Connecticut 
River  Bridge  Co.,  11  Mass.  338;  Bul- 
lard  V.  Nantucket  Bank,  5  Mass.  99 ; 
Georgetown  v.  Beatty,  1  Cranch  0.  C. 
(TJ.  S.)  234;  Lane  v.  Seaboard  &c.  E. 
Co.,  5  Jones  L.  (N.  0.)  25. 

'  Hoboken  &c.  Asso.  v,  Martin,  13 
N.  J.  Eq.  427. 

^  Healings  v.  Mayor  of  London, 
Cro.  Car.  574. 
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jurisdiction,  and,  without  a  new  citation  in  its  proper  corpo- 
rate name,  the  petition  is  amended  so  as  to  state  the  name 
correctly,  the  case  cannot  proceed  to  judgment  in  the  name 
stated  in  the  amended  petition;  for  no  such  corporation  has 
been  cited  or  made  an  appearance.  If,  therefore,  there  is  a 
judgment  for  the  plaintiff  entered  in  the  name  in  which  the 
corporation  was  summoned,  it  cannot  be  amended  nunc  pro 
tunc,  by  inserting  the  correct  name;  for  the  judgment,  as  thus 
amended,  would  be  a  nullity.^ 

§  7616.  Declaring'  on  Obligations  Issued  by  Corporations. 

In  a  suit  on  a  bond  issued  by  a  railroad  company  which,  at 
the  time  it  issued  the  bond,  had  the  general  power  to  borrow 
money,  it  is  not  necessary  for  the  plaintiff  to  allege  that  it  was 
necessary  for  the  company  to  issue  the  bond,  or  that  the 
money  for  which  the  bond  was  given  was  borrowed  for  the 
completion,  furnishing  or  operating  of  the  road.^  The  alle- 
gation in  a  complaint  that  certain  drafts  were  accepted  by  the 
defendant  corporation  by  its  treasurer,  is  a  good  averment  of 
authority  on  the  part  of  the  treasurer  to  accept  them,  since 
the  acceptance  would  not  have  been  by  the  corporation  if  the 
officer  through  whose  agency  it  was  done,  had  not  had  au- 
thority to  do  it.  The  reason  is  that  whatever  is  necessarily 
understood  or  implied  in  a  pleading  forms  part  of  it  as  much 
as  if  expressed.' 

•  Brown  v.  Terre  Haute  &o.  E.  Co.,  allowed,  adding  the  words  "  of  the 

72  Mo.  567.    So,  where  there  were  State    of    California,"    because    this 

two  corporations  of  the  same  name,  would  change  the  action  from  an  ac- 

one  created  in  Nevada  and  another  in  tion  against  one  person  to  an  action 

California,  both  doing  business  in  the  against  another  person.    Little  v.  Vir- 

State  of  Nevada,  and  an  action  in-  ginia  &c.  Water  Co. ,  9  Nev.  317.     See 

tended  to  be  brought  against  the  Cal-  further  ante,  §  293. 
ifornia  corporation  was  brought  by  '  Miller  v.  New  York  &  Erie  B.  Co., 

service  upon  an  officer  of  the  Nevada  8  Abb.  Pr.  (N.  Y.)  431 ;  s.  c.  18  How. 

corporation,  and  by  transmitting  a  Pr.  (N.  Y.)  374  j  post,  §  7617. 
copy  of  the  summons  and  complaint  '  Partridge  v.   Badger,   25    Barb, 

by  mail  to  the  trustees  of  the  Oalifor-  (N.  Y.)  146;  citing  Steph.  Pleas,  220, 

nia  corporation  at  their  office  in  Cal-  221 ;  1  Coit.  PI.  640 ;  Allen  v.  Patter- 

ifornia, — it  was  held  that  an  amend-  son,  2  Seld.  (N.  Y.)   478;    Heys  v. 

ment  to  the  complaint  could  not  be  Heseltine,  2  Camp.  604. 
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§  7617.  Not  Necessary  to  Aver  that  Corporation  had  Power 
to  Make  the  Contract  Sued  on.  —  It  is  a  general  rule  of  plead- 
ing that,  in  an  action  by  ^  or  against  *  a  corporation  upon  a 
contract,  it  is  not  necessary  to  allege  either  that  the  corpora- 
tion had  power,  under  its  charter  or  governing  statute,  to 
enter  into  the  contract;  or  that  its  officer,  by  whom  the  con. 
tract  was  entered  into  in  its  behalf,  was  duly  empowered  or 
authorized  thereto.  The  reason  is  that  the  power  of  the  cor- 
poration to  make  the  contract  is  presumed  in  the  first  instance, 
and  that  an  allegation  that  the  corporation  entered  into  the 
contract,  necessarily  includes  the  allegations  of  its  power  and 
the  power  of  its  officer  to  enter  into  it.*  In  all  cases,  if  there 
was  a  want  of  power  in  the  corporation  or  in  its  officer  to 
make  the  contract,  that  is  a  matter  of  special  defense,  which 
must  be  pleaded  by  the  defendant.* 


*  St.  Paul  Land  Co.  v.  Dayton,  37 
Minn.  364;  s.  c.  34  N.  W.  Eep.  855; 
La  Grange  Mill  Co.  v.  Bennewitz,  28 
Minn.  62;  Farmers'  &c.  Bankti.  De- 
troit &c.  R.  Co.,  17  Wis.  372;  Howard 
V.  Boorman,  17  Wis.  459. 

'  Sullivan  v.  Grass  Valley  Quartz 
&c.  Co.,  77  Cal.  418;  s.  c.  19  Pac.  Eep. 
757 ;  Malone  v.  Crescent  City  Mill  &c. 
Co.,  77  Cal.  38 ;  s.  c.  18  Pac.  Eep.  858; 
Montague  v.  Church  School  District, 
34  N.  J.  L.  218;  Hamilton  v.  New- 
castle &c.  E.  Co.,  9  Ind.  359;  Toppan 
V.  Cleveland  &c.  E.  Co.,  1  Flip. 
(U.  S.)  74, 

»  Ante,^  5967. 

*  For  instance,  an  allegation  in  a 
complaint  by  a  corporation  that  "the 
plaintiff  and  defendant  entered  into  an 
agreement  to  and  with  each  other," 
includes  and  implies  the  plaintiff's 
capacity  and  power  to  make  the  agree- 
ment. La  Grange  Mill  Co,  »,  Benne- 
witz, 28  Minn,  62. 

*  Montague  v.  Church  School  Dis- 
trict, 34  N.  J.  L.  218;  SulUvan  v. 
Grass  Valley  Quartz  &c.  Co.,  77  Cal. 
418;  s.  c.  19  Pac.  Eep.  757;  Malone 


V.  Crescent  City  Mill  &c.  Co.,  77  Cal. 
38 ;  s.  c.  18  Pac.  Eep.  858.  Thus,  if  a 
corporation  is  sued  on  a  promissory 
note,  it  is  not  necessary  for  the  plain- 
tiff to  aver  that  it  had  power  to 
make  the  note.  Montague  v.  Church 
School  District,  34  N.  J.  L.  218.  So, 
a  bill  in  equity  to  foreclose  a  mort- 
gage executed  in  favor  of  a  corpora- 
tion is  not  demurrable  for  failing  to 
state  affirmatively  that  the  corpo- 
ration did  make  the  loan  and  take 
the  mortgage.  Boulware  v.  Davis,  90 
Ala.  207 ; «.  c.  8  So.  Eep.  84.  Still  less  is 
it  necessary  to  aver  that  the  agent  of 
the  company  who  made  the  note  was 
appointed  by  a  written  or  sealed  com- 
mission. Hamilton  i.  Newcastle  &c. 
E.  Co.,  9  Ind.  359 ;  ante,  4  5061.  So, 
if  a  corporation  sues  to  enforce  a 
contract  to  convey  land  to  it,  it  is 
sufficient  to  allege  its  corporate  ex- 
istence, and  the  making  of  the  con- 
tract, without  alleging  or  proving 
that  it  has  power  to  acquire  and  hold 
land.  St.  Paul  Land  Co.  v.  Dayton, 
37  Minn.  364;  s.  c.  34  N.  W.  Eep. 
335.  So,  where  a  railroad  company 
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§  7618.  Qualifications  of  the  Fopeeoing.  —  Some  decisions 
seem  to  limit  the  principle  to  cases  where  there  is  a  presump- 
tion in  favor  of  the  power,  holding  that  in  such  a  case  the  cor- 
poration need  not,  when  suing,  aver  any  special  circumstances 
tending  to  show  that  the  power  was  rightfully  exercised  in  the 
particular  instance.  Upon  this  theory,  it  is  reasoned  that, 
where  a  corporation  may  lawfully  acquire  a  certain  kind  of 
property,  take  a  particular  security,  or  a  promissory  note,  for 
a  particular  purpose,  the  presumption  is  that  the  property, 
security,  or  note  was  lawfully  taken;  and  that  in  a  suit  re- 
specting the  same,  the  corporation  need  not  aver  the  circum- 
stances of  its  acquisition.^  Seemingly  in  the  same  line  of 
thought,  it  was  said  in  an  early  case  in  Illinois  that,  "  although 
the  right  of  a  corporation  to  maintain  suits  and  to  exercise 
such  other  powers  as  are  necessary  and  essential  to  its  exist- 
ence, and  to  carry  out  the  objects  of  its  creation  will  be  pre- 
sumed, unless  denied  or  put  in  issue,  yet  when  chartered 
companies  seek  to  enforce,  in  equity,  rights  which  do  not 
ordinarily  and  necessarily  belong  to  such  corporations,  it  be- 
comes necessary  that  they  set  forth  and  prove  their  author- 


has,  under  a  general  statute,  though  had  the    power    to    make    it.    And 

not  by  charter,  authority  to  guaran-  where  the  statute  authorizing  such 

tee  the  payment    of    the    bonds  of  guaranty   provided    that    the    same 

another  such  company,  in  an  action  should  not  be  giyen  unless  assented  to 

upon  such  guaranty,  it  is  not  neces-  hy  a,  two-thirds  vote  of  the  stockholders  at 

sary  to  set  forth  in  the  declaration  a  meeting  called  for  the  purpose,  it 

such  authority  for  malting  the  in-  was  sufficient,  in  an  action  by  a  bond- 

dorsement.    Toppan  v.  Cleveland  &c.  holder  against  a  guarantor,  to  aver  in 

K.  Co.,  1  Flip.  (U.  S.l  74.    This  case  the  declaration  "that  the  guaranty 

would  seem  to  concede  a  distinction  was  duly  signed   by  the  defendant 

between  the  case  where  the  power  through  its  president,  who  was  au- 

arises  under  a  general  enabling  act  thorized  so  to  execute  the  same,  and 

and  where  it  arises  under  a  special  was  afterwards,"  to  wit,  on  the  same 

charter, — taking  the  view  that,  in  the  day,  "  duly  ratified  and  confirmed  by 

latter  case,  the  existence  of  the  power  the   stockholders  of  the  company." 

is  to  be  specially  averred;  but  it  is  Toppan  v.  Cleveland  &c.  R.  Co.,  1 

believed  that  there  is  no  such  distinc-  Flip.  (U.  S.)  74. 

tion,  since    the    averment  that  the  ■  Farmers'  &c.  Bank  v.  Detroit  &c. 

corporation  made  the  contract  neces-  R.  Co.,  17  Wis.  372;  Howard  v.  Boor- 

sarily  includes  an  averment  that  it  man,  17  Wis.  459. 
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PLEADINGS  IN  SUCH  ACTIONS.     [6  Thomp.  Corp.  §  7619. 

ity  to  do  the  particular  thing."  *  This  statement  of  the  doc- 
trine seems  not  incorrect,  though  it  was  obviously  misapplied 
in  the  particular  case,  which  was  simply  the  case  where  the 
Bank  of  Illinois  was  seeking  to  maintain  a  creditor's  bill  to 
set  aside  certain  conveyances  alleged  to  be  frauduleijt.  It 
was  therefore  seeking  to  enforce,  in  equity,  a  right  of  action 
which  belongs  to  all  corporations  which  are  creditors,  in 
common  with  individuals.^  It  is  quite  likely  that  where  a 
corporation  proceeds  to  exercise  a  power  in  derogation  of  com- 
mon right,  such  as  the  condemnation  of  land  for  its  uses,  it 
will  be  necessary  for  it  to  allege  and  prove  that  it  possesses 
the  power  to  invoke  the  aid  of  the  court  for  the  particular 
relief.' 

r 

§  7619.  Pleadingr  the  Defense  of  Ultra  Vires.  —  A  corpo- 
ration cannot  avail  itself  of  the  defense  that  it  had  no  power  to 
enter  into  the  obligation  to  enforce  which  the  suit  is  brought, 
unless  it  pleads  that  defense.*  This  principle  applies  equally 
where  the  defendant  intends  to  challenge  the  power  of  its  officer 
or  agent  to  execute  in  its  behalf  the  contract  upon  which  the 
action  is  brought,  and  where  it  intends  to  defend  on  the  ground 
of  a  total  want  of  power  in  the  corporation  to  make  such  a 
contract."     Under  the  codes  of  procedure,  which  proceed  upon 

^  Frye  v.  Bank  of  Illinois,  10  HI.  to  be  within  the  power  of  a  corpo- 

332,  opinion  of  the  court  by  Trum-  ration  unless  it  is  shown  to  be  such, 

bull,  J.  Bathe  v.  Decatur  County  Agricultural 

"  Ante,  5  7380.  Society,  73  Iowa,  11;  «.  c.  5  Am.  St. 

•  Contrary  to  the  doctrine  of  the  Eep.  651. 
preceding  section,  and  it  is  believed  *  Griesa  v.  Massachusetts  Benefit 

to  all  sound  principle,  it  has  been  Asso.,  138  N.  Y.  619 ;   «.  c.  30  N.  E. 

held  that  in  an  action  against  a  corpo-  Eep.  1146;  affirming  g.  c.  15  N.  Y. 

ration  to  recover  damages  for  injuries  Supp.  71 ;  German  Sav.  Inst.  v.  Jaco- 

inflicted  upon  the  plaintiff  by  the  by,  97  Mo.  617 ;  t.  e.  11  S.  W.  Eep. 

employes  of  the  defendant  through  256. 

their  negligence,  it  is  necessary  to  '  If  therefore,  a  corporation,  when 

allege  that  the  corporation  had  power  sued  on  a  contract,  would  rely  on  the 

to  make  the  particular  contract  which  fact  that  its  president  had   not  the 

is  the  foundation  of  the  action ;  the  written  authority  to  make  it  which 

reason  being  that  the  grants  of  power  a  statute  requires,  this  fact  must  be 

to  corporate  bodies  are  strictly  con-  pleaded.    Kenner  v.  Lexington  Man. 

strued,  and  that  nothing  is  intended  Co.,  91  N.  C.  421.    So,  where  the 
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the  principle  that  the  office  of  pleading  is  to  require  each  party 
to  disclose  to  his  adversary  the  real  ground  of  his  action  or 
defense,  it  is  not  only  necessary  to.  plead  the  defense  of  ultra 
vires,  but  facts  must  be  set  out  showing  that  the  instruments 
were  issued  or  the  acts  done  contrary  to  law.* 

§  7620.  Not  Necessary  to  Aver  Election,  Qualification, 
Appointment,  etc.,  of  Officer  or  Agent.  —  In  an  action  against 
a  corporation  upon  its  contract,  it  is  never  necessary  to  aver 
that  its  officer,  by  whom  the  contract  was  made,  was  duly 
elected  and  qualified;  because  it  is  sufficient  if  he  was  an  officer 
de  facto}  Nor  is  it  necessary  to  aver  that  its  agent,  by  whom 
the  contract  was  executed,  was  duly  empowered  by  the  proper 
commission.* 


complaint  set  forth  that  the  plaintiff 
rendered  certain  services  for  the  de- 
fendant, for  a  certain  agreed  compen- 
sation, and  the  answer  admitted  the 
employment,  but  denied  any  express 
agreement  as  to  compensation,  it  was 
held  that  the  defendant  could  not  set 
up,  for  the  first  time  on  the  trial,  by 
a  motion  to  dismiss,  that  authority 
on  the  part  of  its  president  to  make 
the  contract  was  not  shown.  Merrill 
V.  Consumers'  Coal  Co.,  114  N.  Y.  216 ; 
8.  c.  21  N.  E.  Eep.  155;  23  N.  Y.  St. 
Eep.  114.  But  there  is  a  decision  of 
the  New  York  City  Court  to  the  effect 
that,  in  an  action  against  a  manufac- 
turing corporation  on  a  note  indorsed 
by  it,  under  a  denial  that  the  note 
was  indorsed  by  defendant,  the  com- 
pany may  show  that,  though  the  note 
was  indorsed  by  the  treasurer  of  the 
company,  such  indorsement  was  never 
authorized  by  the  directors.  Wahlig 
V.  Standard  Pump  Man.  Co.,  5  N.  Y. 
Supp.  420 ;  «.  c.  1  Banking  L.  J.  125. 

>■  German  Sav.  Inst.  v.  Jacoby,  97 
Mo.  617,  628.  A  case  in  the  English 
Court  of  Common  Pleas  is  in  seeming 
conflict  with  these  principles.  The  ac- 
tion was  brought  by  the  indorsers  on 
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a  bill  of  exchange,  against  a  railway 
company  which  had  accepted  the 
same.  The  company  raised  the  de- 
fense that  it  had  no  power  to  accept 
bills,  by  pleading  simply  that  it  did 
not  accept  the  particular  bill.  The 
defense  was  successful,  although  the 
acceptance  was  given  by  order  of 
the  directors  and  under  the  common 
seal  of  the  company.  Bate'man  v. 
Mid-Wales  E.  Co.,  L.  E.  1  Com. 
Pleas,  499,  508.  The  theory  evidently 
was,  that  where  there  is  a  total  want  of 
power  in  the  corporation  to  do  the  act, 
if  its  officers  undertake  to  bind  it  by 
doing  the  act  in  its  behalf,  it  is  their 
act,  and  not  the  act  of  the  corpora- 
tion. But  it  is  quite  plain,  on  prin- 
ciple, that  the  defense  of  ultra  vires 
ought  not  to  be  allowed  to  be  set  up 
under  a  plea  of  non  est  factum;  other- 
wise the  plaintiff  might  be  taken  by 
surprise. 

«  Ante,  i  3893. 

'  Hamilton  v.  Newcastle  &c.  B. 
Co.,  9  Ind.  859.  Eor  the  same  rea- 
sons, where  the  CKtion  is  against  the 
directors  to  charge  them  personally 
for  a  debt  of  the  corporation,  under 
a  statute,  it  is  not  necessary  to  set 


PLEADINGS  IN  SUCH  ACTIONS.     [6  Thomp.  Coip.  §  7622. 

§  7631.  Charter,  when  a  Private  Act,  to  he  Pleaded 
and  Proved.  —  Unless  the  legislature  has  otherwise  provided 
either  in  the  act  of  incorporation  or  by  a  general  law,  a  stat- 
ute authorizing  the  incorporation  of  a  particular  company  or 
association,  is  not  the  subject  of  judicial  notice,  but  must  be 
pleaded  and  proved  like  any  other  private  statute.^  Many 
charters  expressly  enacted  that  they  shall  be  deemed  and 
taken  to  be  public  acts,  and  that  the  courts  shall  take  judi- 
cial notice  of  them.  If  an  original  charter  so  enacts,  a  court 
will  take  judicial  notice  of  all  its  supplements,  regarding  them 
merely  as  modifications  of  the  original  act.* 

§  7622.  Declarations  upon  Statutes  Other  than  Charters, 

In  a  declaration  to  enforce  a  right  of  action  given  by  a  statute, 
the  pleader  must  allege  the  existence  of  the  facts  upon  which 
the  statute  bases  the  right  of  action.'     But  it  is  not  to  be  in- 


out  that  the  defendants  were  elected 
directors,  and  that  they  were  duly 
qualified  as  such.  It  is  sufficient,  on 
general  demurrer,  if  the  declaration, 
after  stating  that  subscriptions  were 
received,  etc.,  alleges  that  the  de- 
fendants were  elected  directors,  and 
that  they  entered  into  the  duties  of 
their  offices  respectively,  and  con- 
tinued to  act  as  directors  until  the 
corporation  became  insolvent,  —  add- 
ing an  averment  of  their  liability 
as  directors,  under  the  statute  under 
which  the  action  is  brought.  Falco- 
ner V.  Campbell,  2  McLean  (TJ.  S.), 
195 ;  s.  c.  10  Myer  Fed.  Dec,  ^  15.  In 
this  case,  it  was  contended  by  counsel 
for  the  plaintiffs  that  the  defendants 
were  estopped  to  deny  that  they  act- 
ed as  directors.  But  Mr.  Justice  Mc- 
Lean said:  "  The  doctrine  of  estoppel 
would  seem  to  have  no  application  in 
the  present  state  of  the  pleadings.  If, 
by  plea,  they  should  deny  their  own 
authority  to  act,  after  having  acted 
us  directors,  the  question  whether 
they  were  not  estopped  might  arise. 


But  the  question  is  now  on  the  suf- 
ficiency of  the  declaration,  and  it  ia 
clear  that  the  plaintiffs  must  show 
everything  material  to  the  mainte- 
naAce  of  their  action."  Falconer  v. 
Campbell,  2  McLean  (U.  S.),  195 ;  g.  c. 
10  Myer  Fed.  Dec,  4  15. 

1  First  Nat.  Bank  v.  Gruber,  87 
Pa.  St.  468;  s.  c.  30  Am.  Eep.  378. 
It  has  been  held,  in  the  same  State, 
that  an  act  which  declares  that  loans 
and  contracts  previously  made  by  any 
person  with  a  particular  corporation 
shall  not  be  deemed  usurious  by  rea- 
son of  the  corporation  agreeing  to  pay 
more  than  legal  interest,  is  a  private 
act.  Handy  v.  Philadelphia  &c.  E. 
Co.,  1  Phila.  (Pa.)  31. 

"  Stephens  &c.  Transp.  Co.  v. 
Central  K.  Co.,  33  N,  J.  L.  229. 

»  Ante,  §§  3627,  4336,  4337 ;  Howser 
V.  Melcher,  40  ilich.  185;  Delashman 
V.  Berry,  21  Mioh.  516 ;  Butterfleld  v. 
Seligman,  17  Mich.  95;  Benalleck  v. 
People,  31  Mich.  200 ;  Austin  v-  Good- 
rich ,  49  N.  y .  266 ;  Churchill  v.  Onder- 
donk,  59N.  Y.  134;  Bartletts. Crozier, 
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ferred  from  this  that  unreasonable  strictness  or  particularity 
is  required  in  declarations  or  complaints  in  actions  to  enforce 
rights  given  by  statute.* 

§  7623.  Statements  before  Justices  of  the  Peace.  —  To  the 

foregoing  rules  of  pleading,  exceptions  are  admitted  in  cases 
prosecuted  before  those  unlearned  and  popular  tribunals,  jus- 
tices of  the  peace.  Here,  if  strict  accuracy  of  pleading  were 
required,  justice  would  in  many  cases  be  defeated;  and  there- 


17  Johns.  (N.  Y.)  439,  449;  ».  c.  8  Am. 
Dec.  428 ;  Nickerson  v.  Bridgeport  Hy- 
draulic Co.,  46  Conn.  24 ;  s.  c.  33  Am. 
Eep.  1 ;  Bath  v.  Freeport,  5  Mass.  325 ; 
Drowns  v.  Stimpson,  2  Mass.  441, 444; 
Pumpelly  v.  Green  Bay  Co.,  13  Wall. 
(U.  S.)  166;  Barron  v.  Frink,  30  Cal. 
486,  489;  Smith  «,.  Curry,  16  HI.  147, 
149;  Moore  v.  Wade,  8  Kan.  380,  390; 
Hunt  V.  Hunter,  29  Eng.  Law  &  Eq, 
195;  Hopkins  v.  Swansea,  4  Mees.  & 
W.  621.  For  instance,  in  an  action 
against  a  railroad  company  under  a 
statute  of  Michigan  (Mich.  Gomp.  L., 
§§  2393, 2395),  to  recover  a  preferential 
debt  given  a  laborer  and  material-man 
{ante,  §  3164),  it  is  not  sufficient  to 
employ  the  general  counts  in  assum,p- 
sit  with  allusions  to  the  statute,  but 
the  plaintiff  must  aver  the  existence 
of  the  facts  on  which  the  statute  pred- 
icates the  right  of  action.  Chicago 
&c.  R.  Co.  V.  Sturgis,  44  Mich.  538. 
Where  a  railway  contractor  has  as- 
signed his  contract  to  the  superin- 
tendent of  the  company,  and  the 
latter  has  assumed  his  debts  to  labor- 
ers, the  company's  liability,  if  any, 
for  a  labor  debt,  does  not  rest  on  this 
statute,  but  is  a  liability  at  common 
law  on  a  special  contract;  and  the 
declaration  must  so  aver  the  cause  of 
action.  Bottomley  v.  Port  Huron  &c. 
R,  Co.,  44  Mich.  542. 

1  Thus,  it  has  been  held  that,  in  an 
action  against  an  incorporated  com- 
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pany  based  upon  an  act  of  the  leg- 
islature leasing  certain  lands,  the 
property  of  the  State,  to  such  com- 
pany, an  averment  in  the  declaration 
that  the  company  accej-ted  the  act,  im- 
plies that  the  company  accepted  and 
agreed  to  all  the  provisions  of  the 
lease  as  embodied  in  the  act.  Such 
an  averment  is  therefore  suflBcient, 
without  setting  out  the  particular 
facts  relied  on  to  prove  the  accept- 
ance. State  V.  Newark  &o.  R.  Co., 
34  N.  J.  L.  301.  So,  in  a  bill  of  par- 
ticulars in  an  action  under  a  statute, 
against  a  railroad  company,  to  recover 
damages  for  hilling  domestic  animaU 
belonging  to  the  plaintifi,  a  statement 
that  a  demand  for  payment  of  the 
judgment  had  been  made  upon  the 
agent  of  the  defendant,  has  been 
held,  after  judgment,  to  be  tanta- 
mount to  a  statement  that  it  was 
made  upon  the  agent  designated  by 
the  statute.  Missouri  Pac.  E.  Co.  v. 
Morrow,  36  Kan.  495;  s.  c.  13  Pac. 
Rep.  789.  In  such  a  bill  of  particu- 
lars an  allegation  that,  "at  a  point 
where  said  railroad  might  properly 
have  been  securely  fenced,  but  where 
it  was  not  ^o  fenced,  said  plaintiff's 
cow  strayed  in  and  upon  the  track," 
—  was  held  tantamount  to  an  alle- 
gation that  the  railroad  was  not 
inclosed  with  "a  good  and  lawful 
fence,"  as  required  by  the  statute. 
[bid. 


PLEADINGS  IN  SUCH  ACTIONS.     [6  Thomp.  Corp.  §  7634. 

fore  much  latitude  is  indulged  in  favor  of  their  proceedings, 
both  as  respects  pleading  and  other  matters  of  procedure,  but 
not  so  far  as  to  sacrifice  substantial  statutory  requirements.* 
FoT  example,  under  a  statute  of  Ohio  similar  to  the  statute  of 
Michigan  considered  in  a  preceding  section,  enacted  to  pro- 
tect persons  performing  labor  and  furnishing  materials  in 
constructing  railroads,  making  such  claims  a  lien  upon  a  rail- 
way,^ a  substantial,  though  not  a  technical  compliance  with  the 
Matute,  is  required  to  be  alleged.' 

§  7624.    Pleading    in   Actions    on    By-laws. —  "It   is    but 

repeating  a  long  and  well-established  rule,  to  say  that  the 
by-laws  of  all  corporate  bodies,  including  all  municipal  cor- 
porations, from  the  largest  to  the  smallest,  must  be  set  forth 
in  pleading,  when  they  are  sought  to  be  enforced  by  an  action 
or  are  set  up  as  protection  on  the  record.  The  courts  cannot 
legally,  or  in  the  nature  of  things,  judicially  notice  these  cart 
laws,  or  any  other  corporate  regulations."*  In  an  action  on  a 
by-law  against  a  member  of  a  corporation,  it  is  not,  in  gen- 
eral, necessary  to  allege  that  he  had  notice  of  it;  because,  as  a 
general  rule,  the  principal  members  of  a  corporation  are  bound, 
and  are  therefore  conclusively  presumed  to  take  notice  of  its 

^  A  different  course,  it  has  been  injury,  based  upon  different  statutes, 

fiaid,  "would  not  only  destroy  their  — see  Lincoln  v.  St.  Louis  &c.  E.  Co., 

usefulness,  but  render  them  in  a  great  75  Mo.  27. 

degree  deceptive  and  mischievous."  *  71  Ohio   Laws,    51,     See   ante, 

Railway  Co.  v.  Oronin,  38  Ohio  St.  §  3141,  et  seg. 

122 ;  quoting  Harding  v.  New  Haven  '  Railway  Company  v.  Oronin,  38 

Tp.,  3  Ohio,  227,  232.    For  instance,  Ohio  St.  122. 

under  the  Missouri  practice,  a  state-  *  Cowen,  J.,  in  the  opinion  of  the 

ment  of  the  cause  of  action,  in  a  suit  court  in    Harker   v.  New  York,   17 

before  a  justice  of  the  peace  against  a  Wend.  (N.  Y.)  199,  200.    And  see,  to 

■corporation,  which  is  sufficiently  defi-  the  effect  that,  in  an  action  on  a  by- 

nite  to  apprise  the  defendant  of  the  law,  the  by-law  must  be  set  out, — 

«iaim  and  to  iar  a  second  action  for  Plant  v.  Wormager,  5  Blackf.  (Ind.) 

the  same  cause,  is,  in  general,  suffi-  286.    The  omission  so  to  plead  a  tay- 

cient  to  authorize  the  introduction  of  law  may,  it  has  been  held,  be  taken 

evidence  to  prove  the  incorporation  advantage  of  by  demurrer  in  a  jus- 

of  the  defendant.    Mitchell  Furni-  tice's  court,  as  weU.  as  in  a  court  of 

ture  Co.  V.  Payton,  4  Mo.  App.  563.  record.    Harker   v.    New   York,   17 

That  the  statement  before  a  justice  Wend.  (N.  Y.)  199. 
may  contain  two  counts  for  the  same 
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by-laws.'  But  this  principle  does  not  apply  to  all  the  regu- 
lations which  the  directors  of  a  corporation  of  extensive  mem- 
bership, such  as  the  Western  Union  Telegraph  Company,  may 
make  for  the  transaction  of  its  business  with  the  public;  so 
that  a  member  who  sues  a  corporation  for  failing  properly  to 
transmit  and  deliver  a  dispatch  delivered  by  him  to  its  agent 
for  that  purpose,  is  not  necessarily  affected  by  a  regulation 
relating  to  the  manner  in  which  the  corporation  serves  the 
public* 

§  7635.  Declarations  against  Corporations  for  Improper 
or  Abusive  Exercise  of  Statutory  Powers.  —  A  very  impor- 
tant rule  of  pleading,  in  declarations  against  corporations  for 
nuisances  or  trespasses,  where  the  corporation  has  proceeded 
ostensibly  under  a  power  conferred  by  its  charter  or  governing 
statute,  is  that  the  pleader  must  do  something  more  than 
state  a  case  the  gravamen  of  which  is  that  the  defendant  has 
merely  done  that  which  its  charter  or  governing  statute  au- 
thorizes it  to  do;  but  he  must  state  that  the  defendant,  in 
some  particular,  exceeded  the  power,  or  abused  the  privi- 
lege, thereby  granted,  or  did  the  work  which  it  was  thereby 
empowered  to  do,  negligently,  unskillfuUy,  or  otherwise  wrong- 
fully, so  as  to  result  in  the  injury  to  the  plaintifiF  for  which  he 
seeks  damages.'     It  is  a  principle  in  the  law  of  pleading  that 

1  James  o.  Tutney,  Cro.  Car.  497 ;  allegation  that  they  were  adopted  by 

ante,  §  941.  tiie  whole  board,   naming  them,  is 

*  Pearsall  v.  Western  Union  Tel.  therefore  in  legal  effect  true,  provided 
Co.,  44  Hun  (N.  Y.),  532 ;  g.  c.  9  N.  Y.  the  declaration  does  not  allege  that  all 
St.  Rep.  132.  Where,  in  an  action  by  the  directors  of  the  boarci  were  pres- 
a  corporation,  the  validity  of  a  by-law  ent  at  the  meeting  when  the  by-law 
becomes  material,  and  it  is  alleged  in  was  adopted.  Cahill  v.  Kalamazoo 
the  declaration  that  the  by-law  was  Mutual  Ins.  Co.,  2  Doug.  (Mich.)  124; 
adopted  by  the  whole  board  of  directors,  s.  c.  43  Am.  Dec.  457,  461.  Customs 
naming  them,  this  allegation  will  be  of  corporationa  bow  pleadable  at  corn- 
sustained  by  evidence  that  the  by-law  mon  law:  Wilton  v.  Wilks,  2  Ld. 
was  adopted  by  a  majority  of  the  board  Raym.  1129 ;  s.c.l  Salk.  203 ;  3  Salk. 
of  directors,  assembled  at  a  legal  meet-  349 ;  Holt,  187. 
ing ;  since  the  majority,  when  so  as-  '  The  case  of  Stephens  &o.  Transp. 
sembled,  constitute  the  board,  and  Co.  v.  Central  E.  Co.,  33  N.  J.  L.  229, 
their  act  is  the  act  of  the  whole.  The  is  entirely  devoted  to  this  principle 
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a  count  in  a  declaration  should  show,  plainly  and  certainly,  all 
the  circumstances  material  for  the  maintenance  of  the  action, 
and  that  if  there  are  two  intendments,  it  shall  be  taken  most 
strongly  against  the  plaintiff.*  Applying  this  principle  to  the 
case  we  are  now  supposing,  if  a  declaration  or  complaint  is  so 
unskillfully  drawn  as  to  leave  it  uncertain  upon  its  allega- 
tions, whether  the  defendant  corporation  acted  within  or 
without  the  powers  conferred  by  its  governing  statute,  then  it 
will  be  deemed  that  it  acted  within  those  powers,  and  no  cause 
of  action  will  be  stated.^ 

§  7626.  Corporations  Plead  and  Answer,  how.  —  It  would 
be  impossible  to  state  any  general  rule  upon  this  subject  with- 
out misleading  the  practitioner;  since  there  are  distinct  rules 
peculiar  to  pleas  under  the  common-law  system  of  pleading, 
to  answers  to  bills  in  equity,  to  answers  under  the  codes,  and 
to  pleas  or  answers  under  particular  statutory  systems.  All 
that  can  be  done  is  to  state  some  precedents  which  have  been 
discovered,  and  let  the  learned  reader  make  his  examination 
and  draw  his  inferences.  It  may  be  premised,  however,  that 
the  rule  is  well  established,  that  a  plea  by  a  corporation  aggre- 
gate must  purport  to  be  by  attorney,  because  it  is  incapable  of 
personal  appearance.^  If  the  suit  is  in  equity  and  the  defend- 
ant is  a  corporation,  it  cannot  answer  under  oath,  because  it 
cannot  take  an  oath.*  In  such  a  case  it  answers  under  its 
common  seal?     If,  in  such  a  case,  the  corporation  seeks  the 

of  pleading ;    and  it  is  explained  at  State  v.  Godfrey,  24  Me.  232 ;   Brown 

length,  in  a  learned  opinion  by  Beas-  v.  Mallett,  5  0.  B.  599.    He  also  cited 

ley,  O.  J.  the    following    cases,    as    containing 

'  Dovaston  v.  Payne,  2  H.  Black,  good  declarations,  under  this  princi- 

527.  pie:  Delaware  &c.  K.  Co.  v.  Lee,  22 

^  Stephens  &c.  Transp.  Co.  v.  Cen-  N.  J.  L.  243 ;  Wilkes  v.  Hungerford 

tral  E.  Co.,  S3  N.  J.  L.  229.    The  fol-  Market  Co.,  2  Bing.  N.  0.  281. 

lowing  cases  were  referred  to  by  Beas-  °  1  Chitty  on  PI.   C6th  ed.),  584; 

ley,  C.  J.,  as  sustaining  the  above  Osbom  v.  Bank  of  United  States,  9 

view :  — Eex  v.  Liverpool,  3  East,  86;  Wheat.  (U.  S.)  738,  830;  ante,  §  7560. 

Bartlett  v.  Baker,  3  Hurls.  &  Colt.  153.  *  Ante,  k  7409,  et  seq. 

The  following  cases  were  cited  by  him,  '  Bronson  v.  La  Crosse  &c.  E.  Co., 

as  exhibiting  ^ood  declarations,  with-  2  Wall.  (U.  S.)  283,  302;   French  v. 

in  the  meaning  of  the  rule  stated: —  First  Nat.  Bank,  7  Ben.  (U.  8.)  488; 
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advantage  accruing,  under  the  rules  of  equity  procedure,  to  a 
defendant  answering  under  oath,  its  answer  must  be  verified 
by  the  oath  of  some  of  its  officers.  Hence,  a  corporation  cannot 
be  required  to  answer  a  bill  in  equity  under  oath.^  Unless 
the  officers  and  agents  of  a  corporation  are  made  parties  de- 
fendant, they  cannot  be  required  to  answer  interrogatories.^ 
Accordingly,  it  has  been  held,  that  no  dissolution  of  an  injunc- 
tion can  be  obtained  upon  the  answer  of  a  corporation,  which 
is  not  duly  verified  by  the  oath  of  some  officer  of  the  corpora- 
tion, or  other  person  who  is  acquainted  with  the  facts  con- 
tained therein.  "There  can  be  no  hardship  in  this  rule  as 
applied  to  corporations,  as  it  only  puts  them  in  the  same  situ- 
ation with  other  parties."  °  But,  although  a  corporation  can- 
not be  required  to  answer  a  bill  in  equity  under  oath,  it  can 
be  compelled  to  answer  without  oath  and  to  answer  fully.* 
The  answer  of  a  corporation  in  equity  should  be  made  by  the 
principal  officer  of  the  corporation,  who  is  able  either  to  admit 
or  deny  the  facts  charged  in  the  bill  and  propounded  in  the 
interrogatories,  or  to  state  a  want  of  knowledge,  clearly  and 
truly,  as  a  reason, for  not  doing  so.* 

8.  c.  11  Nat.  Bank.  Eeg.  189 ;  Fulton  cers  of  the  company  as  to  the  fact,  is 

Bank  o.  New  York  &c.  Oanal  Oo.,  1  insufficient.    Hale  t).  Continental  Life 

Paige  (N.  Y.),  311.  Ins.  Co.,  16  Fed.  Eep.  718.    Where  a 

*  Gamewell  &c.  Tel.  Co.  v.  Mayor,  change  has  taJcen place  in.the  officers  of 
31  Fed.  Eep.  312.  a  corporation  sued  in  equity,  between 

'  French  v.  First  Nat.  Bank,  11  Nat.  the  time  when  it  is  brought  into  court 

Bank.  Beg.  189.   See  ante,  i  7409,  etseq.  and  the  time  when  its  answer  is  filed, 

'  Fulton  Bank  v.  New  York  &o.  its  answer  must  be  made  by  the  per- 

Oanal  Co.,  1  Paige  (N,  Y.),  311,  per  sons  who  are  its  oflacers  at  the  time 

Walworth,  Ch.  of  filing  it.    Mechanics'  Nat.  Bank  v. 

*  Gamewell  &c.  Tel.  Co.  «.  Mayor,  Burnet  Man.  Co.,  32  N.  J.  Eq.  236. 
31  Fed.  Eep.  312 ;  Colgate  v.  Com-  Under  the  system  of  pleading  estab- 
pagnie  Frangaise,  23  Fed.  Eep.  82;  lished  in  New  York,  it  has  been  held 
s.  c.  23  Blatchf.  (U.  S.)  88;  Kittridge  that,  in  an  action  against  a  corpora- 
V.  Claremont  Bank,  1  Woodb.  &  M.  tion,  an  answer  verified  by  its  treasurer, 
(U.  S.)  244.  denying,  upon  information  and  belief, 

'  Therefore,  an  answer  made  by  each  and  every  allegation  of  the  com- 

the  secretary,  who  merely  states  his  plaint  except  that  of  incorporation , 

belief  as  to  a  certain  fact,  but  without  creates  an  issue  of  fact,  which  must 

directly  admitting  or  denying  the  ex-  be  disposed  of  by  a  trial.    Macauley 

istence  of  the  fact,  or  averring  any  v.  Bromell  &c.  Printing  Co.,  67  How. 

want  of  knowledge  of  the  other  offl-  Pr.  (N.  Y.)  252. 
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§  7627.  Won-joinder  of  Corporation  Plaititiflf  Pleadable 
In  Abatement.  —  In  an  action  upon  a  contract  made  by  two 
or  more  parties,  one  of  which  was  a  corporation,  a  demurrer  to 
the  declaration  on  the  ground  of  the  non-joinder  of  the  corpo- 
ration is  bad.  The  non-joinder  should  be  pleaded  in  abatement; 
since,  for  aught  that  appears  on  the  face  of  the  declaration, 
the  corporation  which  was  the  other  contracting  party,  may 
have  been  dissolved,  or  may  have  otherwise  passed  out  of 
existence.' 

§  7628.  Corporation  may  Plead  to  the  Jurisdiction  by 
Attorney.  —  It  was  a  well-settled  rule  of  the  common  law,  at 
least  in  its  application  to  natural  persons,  that  a  plea  to  the 
jurisdiction  could  only  be  made  in  propria  personse?  The 
technical  reason  why  it  could  not  he  made  by  attorney  was  that 
a  plea  entered  by  attorney  must  be  supposed  to  have  been 
made  by  leave  of  the  court.'  We  have  already  seen  that  a 
corporation,  being  an  intangible  person,  can  appear  in  an 
action  only  by  attorney.*  If,  then,  a  corporation  cannot  plead 
to  the  jurisdiction  by  its  attorney,  the  reductio  ad  absurdum  is 
reached  that  it  cannot  so  plead  at  all.  It  has  been  held,  how- 
ever, that  a  corporation  may  plead  by  others,  as  well  as  by 
ofi&cers  of  the  court,  —  for  example,  by  its  president  or  other 
chief  officers,  —  who  may  enter  a  plea  of  this  kind  in  its  be- 
half." Indeed,  a  corporation  has  been  permitted  to  enter  this 
plea  by  its  attorney.* 


'  State  J).  Woram,  6  Hill  (N.  Y.),  pearing  and  pleading  by  attorney; 

33 ;  s.  c.  40  Am.  Dec.  378.  because,  as  such  a  corporation  cannot 

"  1  Chitty  PI.  (6th  ed.)  479.  appear  but  by  attorney,  to  say  that 

'  1  Bac.  Abr.,  p.  2.  such  an  appearance  would  amount  to 

*  Ante,  §  7560.  a  waiver  o£  the  objection,  would  be  to 
'  Quarrier  v.  Peabody  Ins.  Co.,  10  say,  that  the  party  must,  from  neces- 

"W.  Va.  507 ;  8.  c.  27  Am.  Eep.  582.  sity,  forfeit  an  acknowledged  right, 

*  "  We  are  clearly  of  opinion,"  by  using  the  only  means  which  the 
said  Mr.  Justice  Barbour,  "  that  in  law  affords  of  asserting  that  right." 
the  case  of  a  corporation  aggregate,  Commercial  &c.  Bank  v,  Slocomb,  14 
no  waiver  of  an  objection  to  jurisdic-  ,  Pet.  (U.  S.)  60,  65. 

tion  could  be  produced,  by  their  ap- 
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§  7629.  Stagre  of  Proceedings  at  Which  It  may  so  Plead. 

In  respect  of  this  question,  a  distinction  must  be  taken  be- 
tween a  plea  to  the  jurisdiction  of  the  court  over  the  person  of 
the  defendant  corporation,  and  a  plea  to  its  jurisdiction  over 
the  cause  of  action.  The  two  things  are  different,  in  respect  of 
the  principle  that  an  objection  to  the  jurisdiction  over  the 
person  of  the  defendant  may  be  waived,  while  an  objection  to 
the  jurisdiction  over  the  cause  of  action  can  never  be  waived, 
—  the  principle  being  that  consent  cannot  confer  such  juris- 
diction. It  follows  that  an  objection  to  the  jurisdiction  of  the 
court  over  the  person  of  the  defendant  corporation,  as  where 
it  is  sued  in  the  wrong  county  within  the  State,  or  in  the 
wrong  Federal  district,  ©r  in  a  State  where  it  has  no  existence 
for  jurisdictional  purposes,  —  must  be  made  in  limine,  and 
before  making  any  defense  to  the  merits,  and  that  the  right  to 
make  the  objection  is  waived  by  appearing  and  answering 
to  the  merits.^  On  the  other  hand,  since  the  right  to  object 
to  the  jurisdiction  of  the  court  over  the  cause  of  action  is 
never  waived,  this  objection  may  be  raised  at  any  stage  of  the 
proceedings,  even  in  an  appellate  court.^  Between  these  two 
elements  of  jurisdiction  rests  a  middle  class  of  cases  where 
the  objection  may  be  regarded  as  quasi-jurisdictional  merely. 
We  refer  to  a  class  of  cases  where  the  situs  of  the  contract 
which  is  the  subject-matter  of  the  action,  is  such  that  the 
court  ought  not  to  take  jurisdiction  of  it.  In  such  a  case,  if 
the  court  does  take  jurisdiction,  and  does  proceed  to  judgment, 
its  action  may  be  regarded  as  error  merely,  and  its  judgment 
will  not  be  void,  in  the  sense  that  it  can  be  treated  as  a  nul- 
lity in  a  collateral  proceeding.  But  here  it  seems  that  the 
objection  to  the  jurisdiction  of  the  court,  if  such  it  can  prop- 
erly be  called,  need  not  be  taken  within  the  time  allotted  for 
tiling  dilatory  pleas.' 

'  Ante,  i  7552;  Dart  v.  Farmers'  wich  Trans.  Co.,  50  Barb.  (N.  Y.) 

&c.  Bank,  27  Barb.  (N.  Y.)  337 ;  Car-  193. 

pentier  v.  Minturn,  65  Barb.  (N.  Y.)  »  Cromwell  v.  Eoyal  Canadian  Ins. 

293.  Co.,  49  Md.  866;  s.  c.  33  Am.  Eep. 

'  Harriott  v.  New  Jersey  R.  Co.,  8  258. 
Abb.  Pr.  (N.  Y.)  284;  Jones  v.  Nor- 
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§  7630.  Plea  of  the  Dissolution  of  the  Corporation.  —  In 

strictness,  when  a  corporation  becomes  dissolved,  all  rights  of 
action  against  it  abate,  except  in  so  far  as  they  are  continued 
by  statute;^  though  a  court  of  equity  will  lay  hold  of  its  assets 
and  administer  them  as  a  trust  fund  for  its  creditors  and 
stockholders.^  If,  pending  an  action  or  an  appeal  from  an 
action,  against  a  corporation,  its  charter  expires  by  limitation, 
the  action,  and  with  it  the  appeal,  must  abate;  but,  as  it  can- 
not appear  in  court,  or  have  any  attorney  after  it  is  dead, 
there  is  a  certain  awkwardness  in  getting  the  fact  of  its  death 
upon  the  record,  but  no  greater,  it  may  be  presumed,  than  is 
presented  in  many  cases  in  the  case  of  the  death  of  a  natural 
person.  In  one  case  the  counsel  for  the  corporation  suggested 
to  the  appellate  court  that,  pending  the  appeal,  its  charter  had 
expired  by  limitation;  and  the  court,  treating  the  suggestion 
as  coming  from  an  amicus  curise,  ordered  that  the  appeal 
abate."  Since  corporations  are  capable  of  continuing  an  ex- 
istence, under  the  statute  law,  for  limited  periods  of  time,  for 
the  purpose  of  winding  up  their  affairs  after  dissolution,  or 
the  expiration  of  their  charters,*  it  is  no  longer  regarded  as  a 
good  defense  to  an  action,  merely  to  plead  that  the  corpora- 
tion has  been  dissolved.*  On  the  other  hand,  there  may  be  a 
de  facto  dissolution  of  a  corporation  such  as  takes  place  by  the 
voluntary  action  or  non-action  of  its  members,'  which  will  not 
prevent  its  being  revived  at  their  pleasure.^     Therefore,  an 

*  Ante,  §  6722.  property  had  passed  into  the  hands 
'  Ante,  §  2951,  et  Beg.  of  its  directors  for  the  purposes  of 

•  Eider  v.  Nelson  &c.  Union  Fao-  liquidation,  and  that  its  power  of 
tory,  7  Leigh  (Va.),  154;  «.  c.  30  Am.  creating  any  liability  had  ceased,  etc., 
Dec.  495.  -was  bad  on  demurrer.    Miller  v.  Coal 

♦  Ante,  §  6734,  et  seg.  Co.,  31  W.  Va.  836;  «.  c.  13  Am.  St. 
•Accordingly,  it   has  been  held     Eep.  903;  8  S.  E.  Eep.  600.     The 

that  a  private  business  corporation  court  placed  its  decision  partly  on 

which  failed  to  wind  up  its  business  the  ground    that  the  plea    did  not 

upon  the  expiration  of  its  charter,  show  that  the  corporation  was  not 

but  which  thereafter    continued    to  still  in  existence  de /octo.    Ibid. 
carry  on  its  business  in  its  corporate  «  Ante,   §   6650,  et  seg.;  and  see, 

name,  might  be  sued  for  a  tort  com-  especially,  ante,  i  3345. 
mitted  after  its  charter  had  expired;  '  See  Welch  v.  Sainte  Genevieve, 

so  that  a  plea  alleging  that  all  its  1  Dill.  (U,  S.)  130. 
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averment  that  a  corporation  has  distributed  its  sliares  among 
its  stockholders,  and  has  ceased  to  make  any  use  of  its  fran- 
chises, is  not  equivalent  to  an  averment  of  its  dissolution,  so 
as  to  render  it  unnecessary  to  join  it  as  a  party  in  a  suit  in 
equity,  in  a  case  where,  if  still  in  esse,  it  would  be  a  necessary 
party,* 

§  7631.  Plea  of  Noii    est  Factum  by  a  Corporation.  —  If 

an  action  is  brought  against  a  corporation  upon  a  contract 
alleged  to  be  its  contract,  if  it  desires  to  set  up  the  defense 
that  the  contract  was  executed  by  one  not  authorized  as  its 
agent,  it  tnust  'plead  non  est  factum,  although  there  is  a  statute 
requiring  such  a  plea. to  be  ore  oath}  In  such  a  case  the  cor- 
poration must  of  course  make  an  oath  by  its  proper  officer  or 
agent,  and  it  must  appear  that  the  oath  is  made  on  behalf  of 
the  corporation,  and  that  the  person  making  it  has  authority 
from  the  corporation  to  make  such  denial.* 

§  7633.  "Verification  of  Pleadings  by  Corporations.  —  Stat- 
utes exist,  in  some  of  the  States,  requiring  the  answers  and 
pleas  of  corporations  to  be  verified  by  some  officer  or  person  in 
their  behalf.  A  New  York  statute  provides  that,  where  the 
party  is  a  domestic  corporation,  its  pleadings  must  be  verified 
"by  an  officer  thereof";*  and  a  statute  of  Maryland  requires 
the  pleas  of  a  corporation  to  be  verified  by  the  oath  of  some 
natural  person,  capable  of  making  an  afiidavit.*    A  statute 

*  Swan  Land  and   Cattle   Co.  v.  Bank  v.  Brooks,  6  Pa.  County  Ct.  314. 

Frank,  39  Fed.  Rep.  456.  Where  the  petition  declared  on  a  note 

'  San  Antonio  &c.  E.  Co.  v.  Wil-  and  mortgage,  which  it  alleged  were 

son  (Tex.  App.),  19  S.  W.  Eep.  910;  executed  by  the  duly  authorized  board 

Barrett  Min.  Co.  v.  Tappan,  2  Colo,  of  trustees  of  the  defendant  corpora- 

124,  128.    Compare  Mather  v.  Union  tion,  an  answer  denying  that  either 

Loan  &c.  Co.,  26  N.  Y.  St.  Rep.  58;  note  or  mortgage  were  executed  or 

a.  c.  7  N.  Y.  Supp.  213.  made  in  any  way  by  defendant  was 

'  Barrett  Min.  Co.  v.  Tappan,  2  held  sufficient  to  put  in  issue  their 

Colo.   124.    That  a  statement  in  as-  validity.    Babbage  v.  Second  Baptist 

sumpsit,  under  Pennsylvania  act  of  Church,  54  Iowa,  172. 
May  25, 1887,  where  plaintiff  is  a  cor-  *  New  York  Code  Civ.  Proc,  §  525. 

poration,  must  not  only  be  signed  by  '  Knickerbocker  &c.  Ins.  Co.   v. 

an  officer  of  the  corporation,  but  must  Hoeske,  32  Md.  317. 
show  his  title, — see  Merchants'  Nat. 
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requiring  the  pleading  of  litigants  generally  to  be  verified, 
applies,  it  seems,  to  corporate  litigants,  as  well  as  to  natural 
persons;  for,  though  a  corporation  cannot  take  an  oath,  it  can 
verify  a  pleading  by  the  oath  of  an  officer  or  agent  thereto 
appointed.^  In  such  a  case  as  the  last  named,  it  must  appear 
that  the  oath  is  made  on  behalf  of  the  corporation,  and  that 
the  person  making  it  has  authority  from  the  corporation  to 
make  it.* 

§  7633.  Allegration  of  Citizensliip  of  Corporations  for  Pur- 
poses of  Federal  Jurisdiction.  —  As  the  jurisdiction  of  the 
Federal  courts,  under  the  Constitution  of  the  United  States,  in 
ordinary  controversies  between  the  inhabitants  of  different 
States,  is  founded  upon  the  fact  that  the  contending  parties 


'  Ante,  §  7469. 

'  Barrett  Min.  Co.  v.  Tappan,  2 
Colo.  124.  Under  the  provisions  of 
the  Code  of  Civil.  Procedure  of  New 
York,  above  referred  to,  it  seems  that 
the  "  officer  "  who  may  verify  a  plead- 
ing for  a  corporation  is  an  officer  on 
whom  process  in  an  action  against  a 
corporation  may,  under  another  stat- 
ute, be  served.  But  a  "general  man- 
ager' '  cannot  make  such  a  verification, 
because  he  is  not  included  in  the  stat- 
ute relating  to  service  of  process,  though 
the  statute  does  include  a  "  managing 
agent."  Meton  v.  Isham  Wagon  Co., 
15  N.  y.  Civ.  Proc.  259;  s.  c.  4  N.  Y, 
Supp.  215.  But,  under  the  same 
statute,  the  treasurer  of  a  corporation 
may  verify  its  answer  on  information 
and  belief.  Macauley  v.  Bromell  & 
Berkely  Printing  Co.,  14  Abb.  N. 
Cas.  (N.  Y.)  316.  A  verification  by 
one  who  stated  in  the  affidavit  that 
he  was  "  the  former  president  of  the 
defendant  "  ;  that  all  the  officers,  in- 
cluding deponent,  had  tendered  their 
resignations;  and  that  "no  other  of- 
ficers have  yet  been  elected  or  chosen 
in  their  places,"  —  was  insufficient. 


Kelley  v.  Woman's  Pub.  Co.,  4  N.  Y. 
Supp.  99;  «.  c.  15  N.  Y.  Civ.  Proc. 
Eep.  259.  A  verification  of  a  plead- 
ing by  an  officer  of  a  corporation, 
under  this  statute,  is  a  verification  by 
the  party;  and  such  officer  need  not 
set  forth  therein  the  grounds  of  his 
belief  as  to  matters  not  stated  upon 
his  knowledge.  American  Insulator 
Co.  V.  Bankers  and  Merchants'  Tele- 
graph Co. ,  13  Daly  (N.  Y. ) ,  200.  The 
rule  seems  to  be  the  same  under  the 
North  Carolina  statute;  so  that  a  veri- 
fication of  a  complaint  made  by  an 
officer  of  a  corporation,  need  not  set 
forth  "  his  knowledge,  or  the  grounds 
of  his  belief  on  the  subject,  and  the 
reason  why  it  was  not  made  by 
the  party."  Bank  v.  Hutchison,  87 
N.  C.  22;  following  Alspaugh  v. 
Winstead,  79  N.  O.  526.  A  statute 
of  Alabama  enacts  that  whenever  in- 
terrogatories shall  be  propounded  to  a 
corporation  (under  Code,  §  2816),  the 
answer  thereto  shall  be  made  by  such 
officer,  agent,  or  servant  of  the  cor- 
poration as  shall  be  cognizant  of  the 
fact.  Ala.  Acts  1888-89,  No.  141,  p. 
121. 
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are  citizens  of  different  States,  *  the  proper  allegation  which  is 
necessary  to  show  Federal  jurisdiction  even  in  the  case  of  a 
corporation,  is  that  it  is  a  "  citizen"  of  a  particular  State,  other 
than  that  of  the  other  party  to  the  action.  But  it  seems  that 
equivalent  expressions  are  admissible.  Thus,  in  one  case  it 
was  said  that  the  citizenship  of  a  corporation  is  sufficiently 
disclosed,  for  the  purposes  of  Federal  jurisdiction,  by  the  alle- 
gation that  it  is  a  corporation  duly  organized  under  the  laws 
of  a  particular  State.*  But  an  allegation  that  a  corporation 
was  "  doing  business"  in  a  "  particular  State"  does  not  neces- 
sarily import  that  it  was  created  by  the  laws  of  that  State,  or 
that  it  is  a  citizen  of  that  State  for  the  purposes  of  Federal 
jurisdiction.'      ^ 

*  Ante,  §  7447,  et  seq.  *  Brock  «.  North  Western  Fuel  Oo.. 

'  Dodge  V.  TuUeys,  144  U.  S.  451.     130  U.  S.  341. 
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CHAPTER  CLXXXIV. 

QUESTIONS  RELATING  TO  CORPORATE  EXISTENCE. 

Art.  I.  In  General.     §§  7641-7652. 

II.  Questions  of  Pleading.     §§  7658-7682. 

III.  Proof  of  Corporate  Character.    §§  7689-7713. 

IV.  Effect  of  Dissolution.     §§  7720-7724. 

Article  I.     In  General. 

Section  Section 

7641.  Preliminary.  plaintifi   aa     a     corporation 

7642.  Validity  of  corporate  existence  estopped  to  deny  that  it  is 

not  questioned  collaterally.  such. 

7643.  Not  even  in  case  of  a  fraudulent      7648.  Extent  and  illustrations  of  this 

organization.  estoppel. 

7644.  Suing   a   corporation    aa    such      7649.  Cases  denying  this  principle. 

admits  its    corporate   exist-      7650.  Assumed  corporation  contract- 
ence.  ing  as  such  estopped  to  deny 

7645.  A  general  appearance  by  a  cor-  its  own  existence. 

poration  admits  corporate  ex-      7651.  This  estoppel  extends  to  officers, 
istence.  directors,  and  members. 

7646.  Corporate    existence    admitted      7652.  The  question  of  corporate  ex- 

by  taking  an  appeal.  istence  in  criminal  proceed- 

7647.  Defendant     contracting     with  ings. 

§  7641.  Preliminary, — The  inconvenience  of  litigating,  in 
an  action  between  a  corporation  and  a  private  person,  the 
question  whether  it  is  a  corporation  de  jure,  and  whether  it 
may  sue  or  be  sued  as  such,  is  so  great,  that  courts  have 
resorted  to  various  expedients  to  avoid  the  determination 
of  this  question  in  such  a  collateral  way.  They  have  been 
moved  to  these  expedients  by  the  further  consideration  that 
a  determination  of  the  question  would  be  a  determination  of 
it  for  that  particular  case  only,  and  not  for  the  purposes  of  a 
case  between  other  parties;  and  consequently,  to  that  extent, 
its  determination  would   be  inconclusive.     It  is  proposed  to 
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consider  in  this  chapter,  as  briefly  as  may  be,  the  expedients 
to  which  the  courts  have  thus  resorted.-^ 

§  7642.  Validity  of  Corporate  Existence  not  Questioned 
Collaterally,  tout  only  toy  the  State.  —  There  is  a  principle  of 
very  extensive  application  in  the  law,  both  in  civil  and  crim- 
inal  cases,^  subject  to  many  exceptions,  already  considered,' 
to  the  general  effect  that  where  a  corporation  has  an  existence 
de  facto,  the  rightfulness  of  its  existence  can  only  be  ques- 
tioned by  the  State,  and  cannot  be  questioned  collaterally  in 
a  litigation  between  it  and  a  private  party.* 


'  See,  on  the  general  subject,  ante, 
§  495,  et  »eq.,  and  §  618,  et  seq.;  and 
consult  Index,  title  Estoppel, 

'  As  to  its  application  in  criminal 
cases,  see  post,  §  7652. 

'  Ante,  ^  502, 511, 1854, 1855,  4355, 
5652,  and  others. 

*  Finch  V.  Ullman,  105  Mo.  255; 
s.  e.  24  Am.  St.  Eep.  383;  Snider's 
Sons' Co.  V.  Troy,  91  Ala.  224;  s.  c.  24 
Am.  St.  Eep.  887 ;  Ee  Congregational 
Church,  131  N.  Y.  1;  «.  c.  42  N.  Y. 
St.  Eep.  701;  30  N.  E.  Eep.  43; 
Grand  Eiver  Bridge  Co.  v.  EoUins,  13 
Colo.  4;  S.C.2  Denv.  Leg.  News,  226; 
».  c.  21  Pac.  Eep.  897 ;  Duggan».  Colo- 
rado Mortg.  &c.  Co.,  11  Colo.  113 ;  g.  c. 
17  Pac.  Eep.  105 ;  Walton  v.  Eiley,  85 
Ky.  413;  s.  c.  3  S.  W.  Eep.  605 ;  Peo- 
ple V.  Ulster  &c.  E.  Co.,  34  N.  Y. 
St.  Eep.  983 ;  «.  c.  12  N.  Y.  Supp.  303; 
Demarest  v.  Flack,  32  N.  Y.  St.  Eep. 
675;  s.  c.  11  N.  Y.  Supp.  83;  «.  c. 
affirmed,  128  N.  Y.  205;  Chase's  Pat- 
ent Elevator  Co.  ■».  Boston  Tow  Boat 
Co.,  155  Mass.  211;  s.  c.  9  L.  E.  A. 
339 ;  Greenbrier  Lumber  Co.  v.  Ward, 
30  W.  Va.  43;  s.  c.  3  S.  E.  Eep.  227; 
Denver  &c.  E.  Co.  v.  Denver  City  E. 
Co.,  2  Colo.  673;  Cayuga  County 
Nat.  Bank  v.  Dunklin,  29  Mo.  App. 
442;  Keith  &c.  Coal  Co.  v.  Bingham, 
97  Mo.  196;  Haskell  v.  Worthington, 
94  Mo.  560 ;  First  Baptist  Church  v. 
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Branham,  90  Cal.  22;  ».  c.  27  Pac. 
Eep.  60;  Searcy  v.  Yarnell,  47  Ark. 
269;  s.  c.  1  S.  W.  Eep.  319;  Union 
Gold  Mining  Co.  v.  Eocky  Mountain 
Nat.  Bank,  1  Colo.  531 ;  East  Norway 
&c.  Church  v.Froislie,  37  Minn.  447; 
«.  c.  35  N.  W.  Eep.  260 ;  Ee  Short,  47 
Kan.  250;  ».  c.  27  Pac.  Eep.  1005;  20 
Am.  &  Eng.  Corp.  Cas.  522,  n.  For  the 
scope  and  illustrations  of  this  rule,  see 
Snider's  Sons'  Company  v.  Troy,  91 
Ala.  224;  s.  c.  24  Am.  St.  Eep.  887; 
Ee  Congregational  Church,  131  N.  Y. 
1;  «.  c.  42  N.  Y.  St.  Eep.  701;  30  N. 
E.  Eep.  43;  Demarest  v.  Flack,  32 
N.  Y.  St.  Eep.  675;  s.  c.  11  N.  Y. 
Supp.  83;  128  N.  Y.  205;  Lumber 
Co.  V.  Ward,  30  W.  Va.  43;  s.  c.  3  S. 
E.  Eep.  227;  Searcy  v.  Yarnell,  47 
Ark.  269;  1  S.  W.  Eep.  319;  chase's 
Patent  Elevator  Co.  v.  Boston  Tow 
Boat  Co.,  155  Mass.  211;  s.  c.  9 
L.  E.  A.  339 ;  Cayuga  County  Nat. 
Bank  v.  Dunklin,  29  Mo.  App.  442; 
Finch  V.  Ullman,  105  Mo.  255;  s.  c. 
24  Am.  St.  Eep.  383;  Keith  &c.  OoiU 
Co.  V.  Bingham,  97  Mo.  196;  People 
V.  Ulster  &c.  E.  Co.,  34  N.  Y.  St. 
Eep.  983;  s.  c.  12  N.  Y.  Supp.  303, 
Welch  V.  Old  Dominion  Min.  &c.  E. 
Co.,  31  N.  Y.  St.  Rep.  91 6 1  s.  e.  10 
N.  Y.  Supp.  174.  That  the  same  rule 
exists  under  statutes,  such  as  the  Cali- 
fornia Code  of  Cioil  Procedure,   see 
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§  7643.  Not  Even  in  Case  of  a  Fraudulent  Organization. 

The  principles  discussed  in  this  chapter  would  go  for  little, 
if  private  persons,  in  a  litigation  with  a  corporation,  could, 
for  the  purposes  of  the  litigatiofl,  overthrow  its  existence,  by 
averring  and  proving  that  it  had  been  organized  in  fraud  of 
the  governing  statute.  If  it  has  been  colorably  organized,  the 
question  whether  it  has  been  fraudulently  organized  will  un- 
doubtedly be  one  which  can  only  be  litigated  between  the  cor- 
poration and  the  State.  Especially  will  a  customer  of  the 
corporation,  who  has  entered  into  an  obligation  in  its  favor, 
be  estopped  from  setting  up  such  a  defense;  and  the  estoppel 
will,  for  stronger  reasons,  work  against  the  corporation  to  pre- 
vent it  from  pleading /raMcZ  in  its  own  organization} 

§  7644.  Suing  a  Corporation  as  Sucli  Admits  its  Corpo- 
rate Existence.  —  "Where  a  plaintiff  brings  an  action  against  a 
corporation  the  direct  object  of  which  is  to  operate  upon  it 
and  for  relief  against  it  in  its  corporate  character,  he  will  be 
estopped,  at  any  subsequent  stage  of  the  cause,  from  denying 
that  the  defendant  is  a  corporation.^  Still  less  can  a  corpora- 
tion be  sued  as  such,  and  brought  into  court,  and  the  action 
be  maintained  against  it,  on  the  ground  that  it  is  not  a  corpora- 
tion; and  other  defendants  sued  jointly  with  it  cannot  be 
charged,  in  such  an  action,  with  having  jointly,  with  such 
corporation,  usurped  the  rights  of  a  corporation,  etc., — be- 
cause, by  suing  the  corporation  as  such,  its  existence  is  ad- 
mitted.* 

§  7645.  A  General  Appearance  Iby  a  Corporation  Admits 
Corporate  Existence.  —  The  first  of  these  expedients  has  been 

Hitt.  Gen.  Laws  Cal.,  art.  751 ;  Oro-  Bakersfield  &c.  Asso.  v.  Chester,  55 
vlUe  &c.  E.  Oo.  V.  Plumas  Co.,  37      Cal.  98. 

Cal.  354;  Spring  Valley  Water  Works  '■  Southern  Bank  v.  Williams,  25 

V.  San  Francisco,  22  Cal.  434,  440;  Ga.  534,  736.  Compare  Napier  «.  Poe, 
Dunnebroge  Mining  Co.  v.  Aliment,  12  Ga.  170;  Mitchell  v.  Eome  R.  Co., 
26  Cal.  286 ;  Eondell  v.  Pay,  32  Cal.      17  Ga.  574. 

354;   Stockton  &c.  Gravel  Eoad  Co.  '  Society  d.  Morris  Canal  &c.  Co., 

■V.  Stockton  &c.  E.  Co.,  45  Cal.  680;      1  N.  J.  Eq.  157;  s.  c.  21  Am.  Dec.  41. 

»  People  V.  Stanford,  77  Cal.  360;  s.  c.  2  L.  E.  A.  92;  19  Pac.  Eep.  693. 
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found  in  the  principle,  which  is  obviously  sound  and  sensible 
as  a  mere  rule  of  technical  pleading,  that  where  an  action 
is  brought  against  a  body,  and  the  declaration,  complaint,  or 
petition,  alleges  that  it  is  a  Corporation,  if  the  body  appears 
generally  to  the  action  for  the  purpose  of  contesting  the 
merits,  its  appearance  admits  that  it  is  a  corporation.  This 
is  necessarily  so;  because,  as  it  is  the  corporation,  —  that  is, 
the  artificial  body  alone,  —  which  is  summoned,  it  necessarily 
admits  its  identity  when  it  responds  to  the  summons.  The 
rule,  then,  is  that  a  corporation,  by  appearing  in  a  suit  which 
has  been  brought  against  it,  admits  its  corporate  existence, 
and  estops  itself  from  denying  the  same.^  So,  if  a  foreign  cor- 
poration, proceeded  against  by  attachment,  voluntarily  appears 
and  gives  bond  in  its  corporate  name,  it  cannot  afterwards 
deny  its  corporate  existence.* 

§  7646.  Corporate  Existence  Admitted  by  Taking:  an 
Appeal.  —  So,  if  a  defendant  is  sued  as  a  corporation,  and 
makes  no  appearance  until  judgment  is  rendered  against  it, 
but  appeals  from  such  judgment  to  a  higher  court,  its  appearance 
for  the  purpose  of  taking  an  appeal,  and  its  appeal,  will  have 
the  effect  of  admitting  its  existence  as  a  corporation,  so  that 
it  will  not  be  a  good  point  in  the  appellate  court  that  the 
plaintiff  failed  to  prove  the  defendant's  corporate  existence.' 
So,  an  assumed  corporation,  against  which  a  judgment  has 
been  rendered,  becomes  estopped  to  deny  its  existence,  by  exe- 
cuting a  bond  for  the  purpose  of  appealing  from  such  judgment.* 

§  7647.  Defendant  Contracting  with  Plaintiff  as  a  Corpo- 
ration Estopped  to  Deny  that  It  is  Such. —  This  rule  of  estop- 

'  Seaton  v.  Chicago  &c.  R.  Co.,  55  53  Mo.  525;  Seatoni;.  Chicago  &c.  E. 

Mo.  416;  United  States  Express  Co.  Co.,  55  Mo.  416;  Smith  v.  Burlington 

V.  Bedbury,  34  111.  459;  Oxford  Iron  &c.  R.  Co.,  55 Mo.  526. 
Co.  V.  Spradley,  46  Ala.  98 ;  Missouri  '  Kansas  City  &o.  R.  Co.  v.  Bol- 

River  &c.  R.  Co.  v.  Shirley,  20  Kan.  son,  36  Kan.  534 ;  «.  c.  14  Pac.  Rep. 

660.    Compare  Stoddard  v.  Onondaga  5;  2  Rail.  &  Corp.  L.  J.  83. 
Ann.  Conf.,  12  Barb.  (N.  Y.)  573;  '  East  Tennessee   &c.  R.  Co.  v. 

ante,  4  7552,  et  seq.  Evans,  6  Heisk.  (Tenn.)  607. 

»  Hudson  V.  St.  Louis  &o.  E.  Co., 
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pel  also  applies  where  an  alleged  corporation  sues  as  plaintiff 
upon  a  promissory  note,  or  other  written  obligation  which  has 
been  made  to  it  by  the  defendant  or  by  his  assignor  in  its  cor- 
porate name.  In  such  a  case  the  defendant,  by  entering  into 
the  contract  with  the  plaintiff  in  its  assumed  character  of  a 
corporation,  is  held  to  have  effectually  estopped  himself  from 
denying  that  it  is  a  corporation,  when  it  sues  in  that  character 
to  enforce  the  contract.* 

§  7648.    Extent   and  Illustrations  of  This   Estoppel.  —  It 

has  been  held  not  necessary  that  the  instrument  sued  on 
should  formally  recite  that  the  plaintiff  is  a  corporation;  but 
it  is  sufficient,  to  bring  it  within  this  rule,  that  the  instru- 
ment is  made  to  a  pledgee  having  an  artificial  name  such  as  is 
usually  conferred  upon  a  corporation,  —  as,  for  instance,  where 
it  was  a  promissory  note  payable  to  the  "  Continental  Insur- 
ance Company."  ^  The  case  is,  of  course,  stronger  where  the 
contract  sued  on  recites  the  fact  of  the  incorporation  of  the 
plaintiff.'  So,  where  a  person,  by  his  deed,  declares  the  gran- 
tee therein  to  be  a  corporation,  receives  from  it  the  purchase 
price,  binds  himself  and  his  heirs  to  defend  the  title  of  such 
corporation,  its  successors  and  assigns,  and  delivers  possession 
of  the  premises,  such  grantor  and  his  heirs  are  forever  estopped 
from  denying  the  corporate  existence  of  the  grantee,  as  against 
those  who  have  acquired  possession  and  title  under  that  deed.* 

1  Brickley  v.  Edwards,  131  Ind.  3;  Eep.  319;  Stout  v.  Zulick,  48  N.  J.  L. 

».  c.  80 N.  E.  Rep.  708 ;  Perinev.  Grand  599 ;  s.  o.  7  Atl.  Rep.  362 ;  Mullen  v. 

Lodge,  48  Minn.  82;  g.  c.  50  N.  W.  Beech  Grove  Driving  Park,  64  Ind. 

Eep.  1022;   Snider  v.  Troy,  91  Ala.  202;  Farmers' &c.  Ins.  Go.  i;.  Needles, 

224;   «.  c.  24  Am.   St.  Rep.  887;  8  52  Mo.  17;  Vanneman  v.  Young.  52 

South.  Eep.   658;    Topping  v.  Bick-  N.  J.  L.  403;  s.  c.  20  Atl.  Rep.  53; 

ford,  4  Allen  (Mass.),  120;  German  Bon  Aqua  Imp.  Oo.  v.  Standard  Fire 

Bank?).  Stumpf, 6  Mo.  App.  17;  Ram-  Ins.  Co.,  34  W.  Va.  764;  s.  c.  12  S.E. 

sey  V.  Peoria  &c.  Ins.  Co.,  55  111.  311 ;  Rep.  771. 

East  River  Bank  v.  Rogers,  7  Bosw.  ^  Topping    v.   Bickford,    4    Allen 

(N.  Y.)  493;  Ragan  v.  McElroy,  98  (Mass.),  120. 

Mo.  349 ;  Automatic  Phonograph  Ex-  '  German  Bank  v.  Stumpf,  6  Mo. 

hibltion  Oo.  v.  North  American  Pho-  App.  17. 

nograph  Co.,  45  Fed.  Rep.  1 ;  Searcy  *  Ragan  v.  McElroy,  98  Mo.  349. 

V.  Yarnell,  47  Ark.  269 ;  s.c.l  S.  W.  The  same  principle  prevents  persons 
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So,  a  person  dealing  with  a  de  facto  corporation  as  such,  and 
becoming  its  creditor,  will  not  be  allowed  to  set  up  the  invalid- 
ity of  its  organization,  for  the  purpose  of  going  beyond  the 
artificial  body  and  charging  its  stockholders  as  partners,  in  the 
absence  of  fraud ;^  though  if  there  is  really  no  corporation 
which  can  be  charged,  the  promoters  or  other  co-adventurers, 
who  procured  the  credit  in  its  pretended  behalf,  may  be  liable 
on  the  principle  of  breach  of  warranty  of  agency,  already  con- 
sidered.^ The  estoppel  under  consideration,  like  other  estop- 
pels, extends  to  the  privies  of  the  contracting  parties;  so  that 
if  a  note  is  given  to  an  assumed  corporation,  in  its  corporate 
name,  and  the  corporation  indorses  the  note  to  another  in 
good  faith,  the  maker  will  not  be  permitted  to  set  up  the  non- 
existence of  the  corporation,  when  sued  upon  the  note  by  the 
indorsees.^ 

§  7649.  Cases  Denying-  This  Principle.  —  Cases  are  not 
wanting  denying  or  limiting  the  exercise  of  this  principle. 
Thus,  it  has  been  held  in  Texas,  where  there  is  a  statute  abso- 
lutely prohibiting  the  doing  of  business  in  that  State  by 
mercantile  corporations,  that  where  an  assumed  mercantile 
corporation  has  never  been  formally  organized  as  such,  a 

OT  municipal  corporations,  which,  sub-  Bank  v.  Stone,  38  Mich.  779;  Stout 

scribe  for   shares  of  the  stock  of  a  v.  Zulick,  48  N.  J,  L.  599;  8.  c.  7  Atl. 

private  corporation,  from  afterwards  Eep.  362. 

denying     its     corporate     existence,  *  Ante,  §§  418,  419,  2939,  4650. 

whether  sued  by  the  private  corpo-  '  Brickley  v.   Edwards,   131   Ind. 

ration  to  enforce  the  contract  of  sub-  8;  s.  c.  30  N.  E.  Eep.  708;  Topping 

Bcription,  or  otherwise.    Thus,  where  ®.  Bickford,  4  Allen  (Mass.),  120.    A 

a  town  had  so  subscribed  to  the  shares  promissory  note  was  made  payable 

of  a  railroad  company,  and  the  com-  "to  the  order  of  C.  W.  S.,  Treasurer 

pany  had  been  subsequently  sold  out  of  the  I.  M.  B.  Co." ;  it  was  held  that 

under  a    mortgage,    and    the    town  the  legal  intendment  was  that  the 

brought  an  action  to  cancel  the  sale,  contract  was  made  with  the  company, 

it  was  held  that,  having  dealt  with  and  not  with  the  treasurer  individ- 

the  alleged  company  as  ostensibly  a  ually,  and  that  the  maker  of  the  note 

corporation,  it  was  estopped  to  deny  in  an  action  thereon  was  estopped 

its   corporate   character.     Searcy   v.  from   alleging  the   non-existence   of 

Yarnell,  47  Ark.  269 ;   a.  c.  1  S.  W.  the  corporation  at  the  time  he  made 

Rep.  319.  the  contract.    Vater  v.  Lewis,  36  Ind. 

1  Snider  v.  Troy,  91  Ala.  224;  s.  c.  288;  s.  c.  10  Am.  Eep.  29. 
24  Am.  St.  Eep.  887;  Merchants'  &c. 
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creditor  who  deals  with  the  body  as  such,  is  not  thereby 
estopped  from  denying  its  corporate  capacity,  but  may  hold 
its  members  liable  as  partners.^ 

§  7650.  Assumed  Corporation  Contracting'  as  Such  Es- 
topped to  Deny  its  Own  Existence.  —  The  operation  of  this 
principle  is  also  such  that  a  party,  individual  or  collective, 
which  holds  itself  out  as  a  corporation,  acts  as  such  in  making 
a  contract,  and  promises  in  a  corporate  name,  may  be  sued  on 
the  contract,  and  charged  in  that  name,  and  will  not  be  heard 
to  deny  the  corporate  character  which  it  has  thus  assumed.^ 


'  Empire  Mills  t;.  Alston  Grocery 
Co.  [Tex.),  15  S.  W.  Rep.  505;  affirm- 
ing s.  c.  15  S.  W.  Eep.  200.  The  prin- 
ciple that  a  party  can  be  estopped  by 
his  conduct  from,  showing  that  a  pre- 
tended corporation  is  not  such  de  jure 
is  denied  in  toto  in  Boyce  v.  Trustees, 
46  Md.  359,  373.  So,  it  has  been  held 
in  Pennsylvania  that,  in  an  action 
of  assumpsit  by  the  creditors  of  an 
association,  organized  under  a  statute 
of  that  State,  against  the  stockholders, 
the  plaintiff  proceeding  under  the 
personal  liability  clause  of  the  stat- 
ute,— it  is  competent  for  the  plain- 
tiff to  show,  either  that  the  certificate 
required  by  law  in  order  to  obtain 
the  charter  was  essentially  untrue, 
and  consequently  that  the  corpora- 
tion was  organized  in  fraud  of  the 
statute,  or  that  a  portion  of  the  stock 
was  not  paid  for  in  money,  as  required 
thereby.  The  court  reasoned  that 
the  charter  —  so-called  —  understood 
to  have  been  granted  by  a  public  offi- 
cer of  the  State,  —  was  conclusive 
evidence  of  its  own  validity,  but  that 
it  did  not  cover  any  frauds  perpe- 
trated by  the  co-adventurers  in  pro- 
curing it;  and  that  the  creditors  of 
the  corporation  might  show  the  fraud 
in  order  to  avoid  tjie  immunity  with 
which  a  charter  fairly  obtained  would 
clothe  the  stockholders  and  thereby 


charge  them  as  partners.     Paterson 
V.  Arnold,  45  Pa.  St.  410. 

'Ante,  §  532;  Scheufler  v.  Grand 
Lodge,  45  Minn.  256;  s.  c.  20  Ins. 
L.  J.  241;  47  N.  W.  Eep.  799;  Liter 
V.  Ozokerite  Min.  Co.,  7  Utah,  487; 
a.  c.  27  Pac.  Eep.  690.  Thus,  in  an 
action  by  a  director  against  an  as- 
sumed corporation  to  recover  for  his 
personal  services,  the  corporation 
cannot  give  evidence  to  prove  that  it 
exists  only  in  name,  and  that  an  in- 
vestment company  which  is  not  made 
a  party,  is  the  organization  for  which 
defendant  holds  its  franchises,  and 
that  plaintiff's  claim  as  to  such  other 
company  is  unjust.  Ten  Eyck«.  Pon- 
tiac  &c.  E.  Co.,  74  Mich.  226;  «.  c.  16 
Am.  St.  Rpp.  633;  3  L.  R.  A.  378;  6 
Bail.  &  Corp.  L.  J.  401;  41  N.  W. 
Eep.  905.  So,  a  corporation  organ- 
ized under  a  general  law,  which  has 
assumed  liabilities  and  held  itself  out 
to  the  community  as  a  corporation, 
will  not  be  permitted  to  defeat  the 
claims  of  creditors,  by  showing  the 
falsity  of  the  certificate  of  organiza- 
tion filed  by  it  under  such  law.  Doo- 
ley  V,  Cheshire  Glass  Co.,  15  Gray 
(Mass.),  494.  Contra,  Boyce  v.  Trus- 
tees, 46  Md.  359.  Upon  the  same 
principle,  it  cannot  show  its  own  ne- 
glect to  publish  the  certificate  of  or- 
ganization, as  required  by  the  gov- 
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§  7651.  This  Estoppel  Extends  to  Ofllcers,  Directors,  and 
Members.  —  This  estoppel  operates  in  favor  of  persons  who 
have  given  credit  to  the  assumed  corporation,  or  otherwise 
changed  possession  to  their  loss,  upon  the  faith  of  its  being 
what  it  purports  to  be,  as  against  those  who,  by  their  active 
conduct,  have  held  it  out  to  the  world  as  a  corporation.'  It 
therefore  estops  promoters,  directors,  and  stockholders,  from  de- 
nying the  fact  of  the  existence  of  the  corporation,  when  pro- 
ceeded against  to  charge  them  upon  the  assumption  of  its 
existence,  and  of  their  connection  with  it  as  such.  We  have 
already  considered  at  length  how  this  estoppel  operates  against 
stockholder s,''  and  against  directors.^  It  may  be  added  that,  in 
an  action  to  recover  from  promoters  the  profits  which  they 
have  made  in  buying  property  for  one  price  and  selling  it  to 
the  corporation  for  a  greater  price,  the  defendants,  by  reason 
of  their  active  participation  in  the  formation  of  the  corpora- 
tion, are  estopped  from  denying  that  it  has  been  regularly 
organized.*  Yet,  while  it  is  a  rule  of  law  that  persons  who 
have  assumed  to  make  a  contract,  as  agents  of  a  corporation 
which  has  no  existence,  bind  themselves  personally,  on  the 
principle  of  breach  of  warranty  of  agency,^ — nevertheless,  this 
doctrine,  in  the  absence  of  fraud,  has  no  application  where  the 
other  contracting  party  is  himself  a  member  of  the  "supposed 


erning  statute ;  nor  that,  contrary  to  subscription  to  its  capital  stock,  it  ap- 
Buch  statute,  it  assumed  the  name  of  peared  that  the  defendant  was  one  of 
a  corporation  already  in  being.  Doo-  the  original  subscribers  to  such  cap- 
ley  V.  Cheshire  Glass  Co.,  supra.  ital    stock,   and    that    he  had  been 

'  Pittsburg  Min.  Co.  v.  Spooner,  74  elected  and  had  served  as  one  of  the 

Wis.  307;  s.  c.  17  Am.  St.  Eep.  149;  directors  of  the  company, — it  was 

5  Kail.  &  Corp.  L.  J.  566 ;  42  N.  W.  held  that  these  facts  estopped  him 

Eep.  259.  from  objecting  that  the  plaintiff  had 

^  Ante,  §§  528,  1853,  3'383,  et  seg.  failed  to  prove  a  legal  corporate  organ- 

°  Ante,  §  4354,  et  seg.  ization.    Eamsey  v.  Peoria  &c.  Ins. 

*  Pittsburg  Min.  Co.  v.  Spooner,  Co.,  55  111.  311.    So,  where  a  certifl- 

74  Wis.  307;  s.  c.  17  Am.  St.  Eep.  cate  of  incorporation  has  been  signed 

149 ;  5  Bail.  &  Corp.  L.  J.  666.    So,  by  certain  persons  who  accept  the 

where,  in  an  action  in  the  name  of  an  office  of  trustees,  they  are  estopped 

insurance  company,  suing  as  a  corpo-  from  denying  the  validity  of  the  cer- 

ration,  upon  a  subscription  executed  tificate.    Parrott  v.  Byers,  40  Cal.  614. 

to  the  company  in  liquidation  of  a  "  Ante,  §5  417,  2969. 
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or  pretended  corporation.  The  reason  is  that  where  several 
persons  have  agreed  among  themselves  to  be  liable  only  as 
the  members  of  a  corporation  are  liable,  each  one  of  them  is 
estopped  by  his  own  agreement  from  charging  the  others  with 
a  greater  liability.* 

§  7652.  Question  of  Corporate  Existence  in  Criminal  Pro- 
ceeding-s. — In  criminal  proceedings  against  others  than  the 
corporation,  it  has  been  held  that  proof  of  the  corporate  exist- 
ence may  be  demanded,  as  in  actions  by  or  against  the  corpo- 
ration, where  the  subject-matter  of  the  criminal  charge  relates 
to  corporate  property  or  rights."  In  some  jurisdictions  this 
requirement  is  not  strictly  followed.  In  Vermont,  for  exam- 
ple, it  was  said  on  one  occasion:  "It  is  every  day's  practice, 
to  admit  proof  of  the  existence  of  corporations,  without  even 
the  production  of  the  charter;  and  this  in  criminal  cases.  In 
indictments  for  uttering  counterfeit  bank  notes,  parol  proof 
of  the  existence  of  the  corporation  in  fact,  is  uniformly  ad- 
mitted. Indeed,  frequent  as  these  indictments  are,  as  well  as 
convictions  upon  them,  I  do  not  recollect  a  single  instance  -of 
the  production  of  the  bank  charter  in  such  a  case,  since  I  have 
been  upon  the  bench."  *  In  Indiana  it  has  been  held,  in  a 
prosecution  for  a  trespass  upon  the  property  of  persons  hold- 
ing the  same  in  a  corporate  capacity,  that  it  did  not  concern 
the  defendant  to  inquire  whether  such  persons  were  legally 

'  Foster  v.  Moulton,  35  Minn.  458 ;  of   a  religious  body  held  me^ings, 

s.  c.  29  N.  W.  Eep.  155.    Compare  and  elected  the  defendant  their  treas- 

Buffalo  &c.  E.  Co.  v.  Cary,  26  N.  Y.  urer,  and  that  he  accepted  the  office, 

75 ;  White  v.  Boss,  4  Abb.  App.  Deo.  did  not  estop  him  from  denying,  in 

(N.  Y.)  589;  Aapinwall  v.  Sacchi,  57  an  action  brought  in  the  corporate 

N.Y.  331 ;  Eaton  v.  Aspinwall,  19  N.Y.  name  against  him,  that  the  plaintifEs 

119;  Sands  «.  Hill,  46  Barb.  (N.Y.)  were    ever  incorporated;    for   these 

651;  Chubb  v.  Upton,  95  U.  S.  665.  things  might  have  been  done  in  a 

It  has  been  reasoned  that,  to  warrant  voluntary    association.     Fredenburg 

the  conclusion  that  a  person  is  estop-  v.  Lyon  Lake  M.  E.  Church,  37  Mich, 

ped  from  disputing  the  existence  of  a  476. 

corporation,  on  the  ground  that  he  '  United   States  v.  Johns,  4  Dall. 

has   co-operated  in  its   organization  (U.  S.)  412. 

and   assumed  corporate  action,  the  '  Searsburgh  Turn.  Co.  v.  Cutter, 

acts    shown  must  be   unmistakably  6  Vt.  315,  323,  jjer  Phelps,  J, 
corporate  acts.    Proof  that  members 
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organized  as  a  corporation.  "  They  own  and  are  in  possession 
of  the  land  described  in  the  indictment,"  said  Hawk,  C.  J., 
"  and  owned  and  possessed  the  same,  under  their  corporate 
name,  long  before  and  at  the  time  of  the  commission  of  the 
trespass  for  which  the  appellant  is  prosecuted,  and  that  is  suf- 
ficient for  the  purposes  of  this  case."* 


Aeticle  II.     Ques 
Section 

7658.  When  not  necessary  to  allege 

corporate  existence. 

7659.  Doctrine  that  it  is  necessary  to 

allege  corporate  existence. 

7660.  Necessary  when  suing  for  rights 

which  can  only  inhere  in  a 
corporation. 

7661.  What  averments  of  corporate 

existence  sufficient. 

7662.  Whether  necessary  to   repeat 

averment  of  corporate  exist- 
ence in  successive  counts. 

'  White  V.  State,  69  Ind.  273,  279. 
A  statute  of  Missouri  provides  as  fol- 
lows :  "  If,  on  the  trial  or  other  pro- 
ceeding in  a  criminal  cause,  the 
existence,  constitution,  or  powers  of 
any  banking  company  or  corporation, 
shall  become  material,  or  be  in  any 
way  drawn  in  question,  it  shall  not 
be  necessary  to  produce  a  certified 
copy  of  the  charter  or  act  of  incorpo- 
ration, but  the  same  may  be  proved 
by  general  reputation,  or  by  the  printed 
statute  book  of  the  State,  government 
or  country  by  which  such  corporation 
was  created."  Gren.  Stat.  Mo.  850, 
i  22;  Kev.  Stats.  Mo.  1879,  §  1915.  It 
seems  that  this  statute  is  to  read  as 
though  a  comma  were  placed  after 
the  words  "banking  company";  for 
in  one  case  it  was  held,  on  an  indict- 
ment for  an  embezzlement  of  the 
funds  of  an  express  company,  that  the 
incorporation  of  the  company  might 
be  proved  by  parol.  State  v.  Cheek, 
63  Mo.  364.  In  the  same  State,  in  a 
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Section 

7663.  Declaring  against  a  corporation 
which  has  changed  its  name. 

7664.  Question  of  corporate  existence 
must*  be  raised  by  defend- 
ant. 

7665.  Plea  to  the  merits  admits  cor- 
porate existence. 

7666.  How  question  of  corporate  exist- 
ence raised  in  pleading. 

7667.  Statutory  rule  in  New  York  re- 
quiring plea  in  abatement  or 
in  bar. 

prosecution  for  assault  with  intent  to 
kill  the  marshal  of  a  city  of  the  fourth 
clasB,  the  defendant  cannot,  for  the 
purpose  of  negativing  the  official  char- 
acter of  the  marshal,  interpose  the 
defense  that  the  city  was  not  legally 
incorporated.  In  such  a  case  it  is 
enough  that  the  State  recognizes  its 
right  to  exist  and  to  exercise  the 
powers  of  a  city  of  the  fourth  class. 
State  V.  Fuller,  96  Mo.  165.  The  same 
rule  applies  where  the  town  or  city  is 
itself  the  plaintiff.  It  is  therefore 
not  competent  for  the  defendant,  in 
an  action  by  a  municipal  corporation 
to  recover  a  fine  for  a  violation  of  one 
of  its  ordinances,  to  disprove  the  fact 
of  its  incorporation.  Here  again  the 
question  can  only  be  raised  by  the 
State  in  a  proceeding  in  the  nature  of 
quo  warranto,  or  in  some  other  direct 
proceeding.  Fredericktown  v.  Fox, 
84  Mo.  59.  See  also  Catholic  Church 
V.  Tobbein,  82  Mo.  418. 
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Section 

7668.  When  must  be  raised  by  a  de- 

nial under  oath. 

7669.  Question  raised  by  plea  of  nul 

tiel  corporation, 

7670.  This  plea  raises  only  question 

of  existence  de  facto  of  corpo- 
ration. 

7671.  Nul  tiel- corporation,  how  plead- 

ed. 

7672.  Further  as  to  particularity  of 

averment  in  raising  question 
of  corporate  existence. 

7673.  Particularity      of      statement 

where  defendant  pleads  cor- 
porate existence. 

7674.  Particularity  in  replication  to 

plea  of  nul  tiel  corporation. 


Skction 

7675.  Burden  of  proof  under  this  plea. 

7676.  Plea  of  nul  tiel  corporation  de- 

fendant. 

7677.  Nul  tiel  corporation  defendant, 

how  pleaded. 

7678.  Stage    of    the    proceedings    at 

which  defense  of  nul  tiel  cor- 
poration pleadable. 

7679.  Amendments  in  case  of  failure 

to  plead  corporate  existence. 

7680.  Defense  that  plaintiff  corpora- 

tion was  organized  for  un- 
lawful purposes. 

7681.  Corporate   existence    how  put 

in  issue  in  actions  before  jus- 
tices of  the  peace. 

7682.  Manner  of  pleading  dissolution. 


§  7658.  When  not  Xecessary  to  Alleg'e  Corporate  Exist- 
ence.—  There  is  a  mass  of  authority,  more  or  less  definite, 
to   the   effect  that,  in  an  action  by*  or  against  a  corpora- 


'  Bank  of  United  States  v.  Has- 
kms,  1  Johns.  Gas.  (N.  Y.)  132 ;  Hen- 
derson &c.  E.  Co.  V.  Leavell,  16  B. 
Mon.  (Ky.)  368;  Bank  of  Utica  v. 
Smalley,  2  Cow.  (N.  Y.)  770;  «.  c.  14 
Am.  Dec.  526;  Dutchess  Cotton  Man. 
Co.  V.  Davis,  14  Johns.  (N.  Y.)  238; 
g.  c.  7  Am.  Dec.  459;  Wilson  v. 
Sprague  Mowing  Machine  Co.,  55 
Ga.  672;  Cicero  &c.  Co.  v.  Craighead, 
28  Ind.  274;  Bank  of  Michigan  v. 
Williams,  5  Wend.  (N.  Y.)  478,  482; 
Adams  Express  Co.  v.  Hill,  43  Ind. 
157;  Union  Mutual  Ins.  Co.  v.  Os- 
good, 1  Duer  (N.  Y.),  707 ;  Bank  v. 
Beltser,  13  How.  Pr.  (N.  Y.)  270; 
Camden  &c.  B.  Co.  v.  Eemer,  4  Barb. 
(N.  Y.)  127 ;  Marine  &c.  Ins.  Bank  v. 
Jauncey,  1  Barb.  (N.  Y.)  486;  Stod- 
dard V.  Onondaga  Annual  Conference, 
12  Barb.  (N.  Y.)  573;  Kennedy  v. 
Cotton,  28  Barb.  (N.  Y.)  59;  Cheraw 
&c.  E.  Co.  V.  White,  14  S.  0.  51; 
Williams  v.  Franklin  &c.  Asso.,  26 


Ind.  310;,  Bennington  Iron  Co.  d. 
Eutherford,  18  N.  J.  L.  105;  s.  c.  35 
Am.  Dec.  528;  Eichardson  v.  St. 
Joseph  Iron  Co.,  6  Blackf.  (Ind.) 
146;  g.  c.  33  Am.  Dec.  460;  Zion 
Church  V.  St.  Peter's  Church,  6 
Watts  &  S.  (Pa.)  215;  Lighten.  Ev- 
erett Fire  Ins.  Co.,  5  Bosw.  (N.  Y.) 
716;  La  Fayette  Ins.  Co.  of  Brook- 
lyn V.  Sogers,  30  Barb.  (N.  Y.) 
491 ;  Phenix  Bank  v.  Donnell,  41 
Barb.  (N.  Y.)  571 ;  Acome  v.  Amer- 
ican Mineral  Co.,  11  How.  Pr, 
(N.  Y.)  24;  Shoe  &  Leather  Bank 
V.  Brown,  9  Abb.  Pr.  (N.  Y.)  218; 
«.  c.  18  How.  Pr.  (N.  Y.)  308; 
Heaston  v.  Cincinnati  &c.  E.  Co., 
16  Ind.  275;  «.  c.  79  Am.  Dec.  430; 
Harris  v.  Muskingum  Man.  Co.,  4 
Blackf.  (Ind.)  267;  s.  c.  29  Am. 
Dec.  372 ;  Seymour  &  Sons  v.  Thomas 
Harrow  Co.,  81  Ala.  250;  g.  c.  1 
South.  Rep.  45 ;  Mackenzie  v.  Board 
of    School    Trustees,    72    Ind.    189; 
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tion,^  whether  ex  contractu  or  ex  delicto,  it  is  not  necessary  to 
allege  the  fact  that  the  plaintiff  or  the  defendant  is  a  corpora- 
tion. Most  of  these  decisions  proceed  upon  the  ground  that 
where  the  plaintiff  or  the  defendant,  as  the  case  may  be,  is 
described  in  the  declaration  or  complaint  by  a  name  which  nat- 
urally imports  that  it  is  a  corporation,  that  is  a  sufficient  alle- 
gation that  such  is  the  fact,  for  the  purpose  of  an  action,  until 
it  is  controverted.*     Others  proceed  on  the  ground  that,  in  an 


Phoenix  Bank  v.  Donnell,  40  N.  Y. 
410;  Gillett  v.  American  Stove  Co., 
29  Gratt.  (Va.)  565;  Farmers'  &c. 
Ins.  Oo.  V.  Needles,  52  Mo.  17; 
Harris  Man.  Oo.  v.  Marsh,  49  Iowa, 
11;  Exchange  Nat.  Bank  v.  Oappa, 
32  Neb.  242;  s.  c.  29  Am.  St.  Bep. 
433;  49  N.  W.  Kep.  223. 

1  Woolff  V.  City  Steamboat  Co., 
7  C.  B.  103;  Indianapolis  Sun  Co. 
V.  Horrell,  53  Ind.  527 ;  United  States 
Express  Co.  v.  Bedbury,  34  111. 
459;  Stoddard  v.  Onondaga  Annual 
Conference,  12  Barb.  (N.  Y.)  573; 
Brauser  v.  New  England  Fire  Ins. 
Co.,  21  Wis.  506;  Adams  Express 
Co.  V.  Harris,  120  Ind.  73;  g.  c.  16  Am. 
St.  Eep.  315 ;  21  N.  E.  Eep.  340 ;  Cin- 
cinnati &c.  R.  Co.  V.  McDougall,  108 
Ind.  179;  s.  c.  8  N.  E.  Eep.  5T!>; 
Cribb  V.  Waycross  Lumber  Co.,  82 
Ga.  597 ;  S.C.9  S.  E.  Eep.  426;  Odd 
Fellows'  Building  Aaso.  v.  Hogan,  28 
Ark.  261 ;  Stanly  v.  Eichmond  &c.  E. 
Co.,  89  N.  0.  331;  Adams  Express 
Co.  V.  Hill,  43  Ind.  157;  Sayers  v. 
First  Nat.  Bank,  89  Ind.  230;  Ladd 
V.  Methodist  Episcopal  Church,  1 
Mich.  (N.  P.)  47. 

'  Thus,  where  a  defendant  was 
sued  in  a  declaration  commencing 
thus,  —  "The  plaintiff  complains  of 
the  City  Steam-boat  Company,  who 
have  been  summoned  to  answer  the 
plaintiff,"  etc.,  — it  was  held  that  this 
was  a  sufficient  declaration,  without 
alleging  the  defendant  to  be  char- 
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tered,  or  incorporated,  or  registered. 
"Wool!  V.  City  Steam-boat  Co.,  7  0.  B. 
103.  See  also  Stanly  v.  Eichmond  &c. 
Co.,  89  N.  0.  331 ;  Lighte  v.  Everett 
Fire  Ins.  Co.,  5  Bosw.  (N.  Y.)  716; 
Seymour  v.  Thomas  Harrow  Co.,  81 
Ala.  250 ;  Harris  v.  Muskingum  Man. 
Co.,  4  Blackf.  (Ind.)  267;  «.  c.  29  Am. 
Dec.  372;  Eiohardson  v.  St.  Joseph 
Iron  Co.,  5  Blackf.  (Ind.)  146;  t.  c. 
33  Am.  Dec.  460;  O'Donald  v.  Evans- 
ville  &c.  Co.,  14  Ind.  259;  North- 
western Conf .  V.  Myers,  36  Ind.  375 ; 
Indianapolis  Sun  Co.  v.  Horrell,  53 
Ind.  527;  Cicero  Hygiene  Draining 
Co.  V.  Craighead,  28  Ind.  274 ;  Heas- 
ton  V.  Cincinnati  &c.  E.  Co.,  16  Ind. 
275;  «.  c.  79  Am.  Dec.  430;  Union 
Mutual  Ins.  Co.  v.  Osgood,  1  Duer 
(N.  Y.),  707.  This  has  been  held 
where  a  plaintiff  sues  as  the  "  Thom- 
as Harrow  Company "  (Seymour  v. 
Thomas  Harrow  Co.,  81  Ala.  260; 
s.  c.  1  South.  Eep.  45) ;  or  afi  "  the 
Board  of  Trustees  for  the  Town  of," 
etc.  (Mackenzie  v.  Board  of  School 
Trustees,  72  Ind.  189);  or  as  the 
"Phoenix  Bank"  (Phoenix  Bank  v. 
Donnell,  40  N.  Y.  410);  or  as  the 
"American  Stove  and  Hollow-ware 
Company"  (Gillett  v.  American 
Stove  &c.  Co.,  29  Gratt.  (Va.)  565); 
or  as  the  "Adams  Express  Com- 
pany "  (Adams  Express  Co.  v. 
Hill,  43  Ind.  157);  or  where  the  de- 
fendant IS  sued  as  the  "  Cincinnati, 
Hpmilton,  and  Indianapolis  Eailroad 
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action  on  a  contract,  it  will  be  sufficient  for  the  declaration  or 
complaint  to  describe  the  plaintiff  or  defendant,  as  the  case 
may  be,  by  the  artificial  name  by  which  such  party  is  described 
in  the  contract,  and  that  the  defendant  will  be  estopped  by  the 
contract  to  deny  the  capacity  of  such  party  to  sue  or  be  sued 
by  that  name.^  Still  others  rest  upon  statutes  such  as  that  of 
Iowa  providing  that  "  when  an  action  is  founded  on  a  written 
instrument,  suit  may  be  brought  by  or  against  any  of  the  par- 
ties thereto,  by  the  same  name  and  description  as  those  by 
which  they  are  designated  in  such  instrument."^  But  neither 
of  these  grounds  would  sustain  the  rule  for  the  purposes  of  an 
action  ex  delicto.  For  the  purposes  of  such  an  action,  most  of 
the  decisions,  as  already  noted,  rest  upon  the  theory  that  it  is 
sufficient  to  describe  the  plaintiff  or  defendant  by  an  artificial 
name  which  naturally  imports  that  it  is  a  corporation.  Others 
rest  upon  the  broader  ground  that  the  plaintiff  may,  on  the 
one  hand,  sue  by  whatever  name  or  description  he  chooses  to 
take,  and  that  he  may  sue  the  defendant,  on  the  other  hand) 
by  whatever  name  or  description  he  chooses  to  give;  so  that 
if,  in  the  former  case,  there  is  no  such  plaintifi",  the  defendant 
may  appear  and  show  that  fact,'  and  that  until  h.e  does  appear 

Company  "  (Cincinnati  &c.  E.  Co.  v.  Harding,  1  Neb.  461 ;  Exchange  Nat. 
McDougall,  108  Ind.  179;  s.  c.  8  N.  E.  Bank  v.  Capps,  32  Neb.  242;  s.  c.  29 
Eep.  571;  see  also  Stanly  v.  Eich-  Am.  St.  Eep.  433.  It  has  been  held 
mond  &c.  E.  Co.,  89  N.  C.  331) ;  or  as  that  where  the  defendant  has  contract- 
the  "Waycross  Lumber  Company"  ed  in  writing  with  the  plaintiffs  as  a 
(Cribb  V.  Waycross  Lumber  Co.,  82  corporation,  they  will  not  be  required 
Ga.  597;  s.  c.  9  S.  E.  Eep.  426);  or  to  prove  their  corporate  existence,  be- 
as  the  "  Adams  Express  Company"  cause  he  avers  in  his  answer  that  he 
(Adams  Express  Co.  v.  Harris,  120  is  informed  and  believes  that  they 
Ind.  73 ;  s.  c.  16  Am.  St.  Eep.  315 ;  21  "  are  not  a  corporation."  East  Eiver 
N.  E.  Eep.  340) ;  or  as  the  "  Odd  Fel-  Bank  v.  Eogers,  7  Bosw.  (N.  Y.)  493. 
lows' Building  Association"  (OddEel-  "  Iowa  Code,  §  2558;  Harris  Man. 
lows'  Bldg.  Asso.  V.  Hogan,  28  Ark.  Co.  v.  Marsh,  49  Iowa,  11.  For  a 
261).  similar  statute  in  California,  and  its 
'■  Ante,  ^  518,  J7647 ;  Farmers'  &c.  construction,  see  post,  §  7661,  note. 
Ins.  Co.  V.  Needles,  52  Mo.  17 ;  Na-  Compare  Gaines  v.  Bank,  12  Ark. 
tional  Ins.  Co.  v.  Bowman,  60  Mo.  769;  Hoereth  «.  Franklin  Mill  Co.,  30 
252;    Dutchess  Cotton  Man.   Co.   v.  HI.  151,  157. 

Davis,  14  Johns.  (N.Y.)  2.38,  245;  s.c.  '"A    party,"    says    Nevius,    J., 

7  Am.  Dec.  459 ;  Platte  Valley  Bank  v.  "  must  come  into  court  in  his  true 
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and  show  that  fact,  by  an  appropriate  plea,  it  is  immaterial 
whether  the  plaintiff  is  a  corporation  or  a  partnership,  or  an 
individual,  but  his  petition  is  good  on  demurrer,^  and  it  is  not 
necessary  for  the  plaintiff  on  the  trial  to  introduce  any  evidence 
of  its  existence  as  a  corporation;^  and  so  that,  on  the  other 
hand,  if  there  is  no  such  defendant,  it  is  not  necessary  for  any 
one  to  appear  at  all.  Again,  in  cases  where  the  plaintiff  is 
described  by  a  name  which  is  ordinarily  given  to  a  corpora- 
tion, many  of  the  decisions  hold  that  the  declaration  or  com- 
plaint is  sufficient  on  demurrer,  because  it  does  not  appear  on 
the  face  of  it  that  the  plaintiff  is  not  a  corporation;^  and  the 
same  rule  has  been  suggested  as  applicable  to  the  case  where 
the  defendant  is  so  sued  even  in  an  action  ex  delicto;*  and  this 
conclusion  is  strengthened  in  those  jurisdictions  which  prac- 
tice under  the  modern  codes  of  procedure,  which  allow  the 
want  of  capacity  of  the  plaintiff  to  sue  to  be  taken  advantage 
of  by  demurrer,  when  it  appears  on  the  face  of  the  complaint, 
but  which  expressly  require  all  other  objections  to  parties  to 
be  made  by  answer .*  And  finally  many  of  the  cases  lay  stress 
upon  the  failure  of  the  defendant  to  raise  the  objection  by  the 
proper  plea,  or  until  after  verdict;*  and  it  is  the  implication 
of  all  the  cases  that  the  objection  must  be  made  in  limine  and 
by  plea  in  abatement,  or  otherwise  in  the  mode  pointed  out  by 

and  proper  name.    If  he  fails  to  do  N.  Y.  410 ;  Mackenzie  v.  School  Trua- 

BO,  the  defendant  may  interpose  his  tees,  72  Ind.  189. 

plea  in  abatement;  but  if  he  pleads  '  Adams  Express  Co.  v.  Hill,  43 

to  the  action,  he  admits  the  plaintiff's  Ind.  157;  Gillett  v.  American  Stove 

right  to  sue  in  the  name  assumed."  &c.  Co.,  29  Gratt.  (Va.)  565. 

Bennington  Iron  Co.  v,  Rutherford,  '  Union  Mut.  Ins.  Co.  v.  Osgood,  1 

18  N.  J.  L.  105, 107 ;  >.  c.  35  Am.  Deo.  Duer  (N.  Y.),  707. 

528.  *  Stanly  v.  Eichmond  &c.  E.  Co., 

1  Seymour  v.  Thomas  Harrow  Co.,  89  N.  C.  331. 
81  Ala.  250;  8.  c.  1  South.  Eep.  45,  '  See,  for  instance,  N.  C.  Code  Civ. 

All  of  the  decisions  above  cited  in  Proc,  §  95,  as  thus   interpreted  in 

this  paragraph  either  state  in  terms,  Stanly  v.  Eichmond  &c.  E.  Co.,  89 

or  necessarily  imply,  that  the  decla-  N.  C.  331. 

ration  or  complaint,  in  each  of  the  •  Cribb  v.  Waycrosa  Lumber  Co., 

actions  stated,  is  good  on  demurrer.  82  Ga.  597;  s.  c.  9  S.  E.  Bep.  426; 

See  also  Phoenix  Bank  v.  Donnell,  40  Kennedys;.  Cotton, 28 Barb.  (N.Y.)59. 
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statute,  as  by  affidavit  in  Virginia;*  and  it  seems  that  this 
rule  applies  in  equity,  as  well  as  at  law;^  and  this  would  be 
the  conclusion  in  the  code  States,  where  there  is  one  code  of  pro- 
cedure applicable  alike  to  cases  at  law  and  in  equity.  Under 
no  system  of  pleading  is  it  necessary  for  the  corporate  exist- 
ence to  be  averred  and  where  the  suit  is  in  the  name  of  trustees 
who  hold  the  legal  title.* 

§  7659.  Doctrine  that  It  is  Necessary  to  Allegre  Corporate 
Existence.  —  On  the  contrary,  there  are  some  judicial  hold- 
ings, mostly  it  seems,  rendered  in  deference  to  statutory  pro- 
visions, that  in  an  action  by*  or  against®  a  corporation,  it  is 
necessary  for  the  declaration,  complaint,  or  petition  to  allege 
that  it  is  a  corporation.  Some  of  these  decisions  proceed  upon 
a  distinction  between  the  case  where  a  corporation  is  created 
by  a  public  statute,  which  the  courts  will  notice  judicially, 
and  the  case  where  it  is  created  by  a  private  charter,  which 
must  be  pleaded  and  proved,  —  holding  that  in  the  latter  case 
the  plaintiffs  must  aver  and  prove  that  they  are  a  body  corpo- 
rate, duly  constituted  by  competent  authority,^: — while  conced- 
ing that  the  rule  is  otherwise  where  the  act  of  incorporation 
is  a  public  statute  of  the  State  in  which  the  action  is  brought, 
of  which  the  court  can  take  judicial  notice.'    This  principle, 

1  Gillett  V.  American  Stove  &c.  Co.,  Kemp,  11  How.  Pr.  (N.  Y.)  186 ;  Bank 

29  Gratt.  (Va.)  565;  vost,  §  7678.  v.  Wickham,  16  How.  Pr.  (N.  Y.)  97. 

'  Thus,   in   a   bill  in  equity  filed  The  last  two  cases  are  disapproved  in 

by  a   corporation,   an   averment    of  Kennedy  v.  Cotton,  28  Barb.  (N.  Y.) 

the  corporate  existence  of  the  com-  59.    And  see  Phoenix  Bank  v.  Don- 

plainants    is   unnecessary.    German  nell,  40  N.  Y.  410. 
Reformed  Church  v.  Von  Puechel-  '  Middle  town  Bank  ii.Euss,  3  Conn, 

stein,  27  N.  J.  Eq.  30;  Prye  v.  Bank  135;  s.  c.  8  Am.  Dec.  164;  Byington  v. 

of  Illinois,  10  111.  332,  335;  Central  Mississippi  &c.  E.  Co.,  11  Iowa,  502; 

Man.  Co.  v.  Hartshorne,  3  Conn.  199.  People  v.  Central  Pac.  K.  Co.,  83  Cal. 

»  Wolf  V.  Goddard,  9  Watts  (Pa.),  393. 
544.  '  Bank  v.  Simonton,  2  Tex.  531 ; 

*  Oroville  &c.  E.   Co.  v.  Plumas  Holloway  v.  Memphis  &c.  E.  Co.,  23 

Co.,  37  Cal.  354,  360,  per  Ehodes,  J.;  Tex.  465;  i.  c.  76  Am.  Dec.  68;  Cen- 

Central  Man.  Co.  v.  Hartshorne,  3  tral  Man.  Co.  v.  Hartshorne,  3  Conn. 

Conn.  199;  Bank  d.  Simonton,  2  Tex.  199. 

531;  Connecticut  Bank  v.  Smith,  17  '  Holloway  «.  Memphis  &c.  E.  Co., 

How.  Pr.   (N.  Y.)  487;   Johnson  v.  23  Tex.  465;  s.  c,  76  Am.  Dec.  68. 
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it  has  been  held,  applies  with  equal  force  in  a  case  where  the 
action  is  brought  by  a  foreign  corporation^  and  where  it  is 
brought  by  a  domestic  corporation  created  by  a  private  statute;'' 
since  in  the  latter,  as  well  as  in  the  former  case,  the  act  under 
which  the  plaintiff  claims  to  exist  as  a  corporation  .cannot  be 
judicially  known  by  the  court.  Other  courts  repudiate  this 
distinction,  and  hold  that  it  is  not  necessary  to  plead  the 
charter  of  the  corporation,  although  it  is  a  public  or  a  private 
statute.'  One  case  takes  a  further  distinction  between  actions 
ex  delicto  and  actions  ex  contractu,  holding  that  in  an  action  ex 
delicto  against  a  defendant  impleaded  by  an  artificial  name, 
the  petition  should  allege  the  defendant  to  be  either  a  corpo- 
ration or  a  partnership,  or  capacitated  to  be  sued  in  the  action, 
while  conceding  that  if  the  action  were  upbn  a  contract,  and 
the  defendant  were  impleaded  by  the  artificial  name  used 
therein,  that  would  be  sufficient.*  It  should  also  be  noted 
that  some  of  the  decisions  holding  that  it  is  necessary  to  aver 
in  a  complaint  that  the  plaintiff  is  a  corporation,  rest  upon 
the  language  of  positive  statutes,  such  as  recent  decisions  in 
New  York.^     Even  if  the  general  rule  of  procedure  stated  in 


1  Bank  v.  Simonton,  2  Tex.  531.  Co.,  5  N.  T.  Supp.  2 ;  Schillinger  Fire- 

'  HoUoway  v.  Memphis  &c.  E.  Co.,  proof  Cement  &  Asphalt  Co.  v.  Arnott, 

23  Tex.  465;  «.  c.  76  Am.  Dec.  68.  14  N.  Y.  Supp.  265 ;  post,  §  7667.    In 

'  United  States  Bank  v.  Haskins,  an  action  for  a  penalty  given  by  a 

1  Johns.  Cas.  (N.  Y.)  132.     See  also  statute  against  "the  several  railroad 

Grays  t;.  Turnpike  Co.,  4  Kand.  (Ya.)  companies  in  this  State,"  for  trans- 

578;  Taylor ».  Bank,  5  Leigh  (Va.),  porting    slaves   from   place   to   place 

471.  without  the  permission  of  their  mas- 

*  Byington  v.  Mississippi  &c.  R.  ters,  it  was  held,  in  Missouri,  that 

Co.,  11  Iowa,  502.    Compare  Harris  it  is  necessary  for  the  plaintiff  to  aver 

Man.  Co.  v.  Marsh,  49  Iowa,  11 ;  Fal-  in  his  complaint  that  the  defendant 

coner  v.  Campbell,  2  McLean  (U.  S.),  is  a  railroad  company  in  this  State; 

195 ;  s.  c.  10  Meyer  Fed.  Dec,  §  13.  that,  without  this  averment,  the  peti- 

^  That  the  failure  to  allege  either  tion  showed  no  cause  of  attion  which 

that  the  plaintiff  or  the  defendant  is  would  support  a  judgment ;  and  that 

a  corporation  is  ground  of  demurrer  a  judgment  rendered  upon  such   a 

under  §  1775  of  the  New  York  Code  of  petition  woald  he  reversed  and  the 

Civil  Procedure,  —  see  National  Tern-  cause  remanded  with  leave   to  the 

perance  Soc.  v.  Anderson,  17  N.  Y.  plaintiff  to  amend.    Welton  v.  Pacific 

St.  Hep.  389;  s.  c.  2  N.  Y.  Supp.  49;  E.  Co.,  34  Mo.  358,  361.    The  court 

Oesterreicher  v.  Sporting  Times  Pub.  proceeded  upon  the  ground  that  it 
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the  preceding  section  is  admitted,  yet  on  sound  principles 
an  exception  to  it  must  be  admitted  in  the  case  where  a  party 
is  suing  by  an  artificial  name  to  enforce  a  right  which,  from  its 
nature,  can  only  be  possessed  by  a  corporation,  in  which  case  it 
must  allege  and  prove  that  it  is  a  corporation;  because  such 
allegation  and  proof  are  necessary  —  not  to  its  right  of  action 
generally,  but  to  its  right  or  title  to  maintain  the  particular 
action.^ 

§  7660.  Ifecessary  when  Suin^  for  Bights  "Which  can  only 
Inhere  in  a  Corporation.  —  Where  the  existence  of  the  plain- 
tiff as  a  corporation  is  a  condition  precedent  to  its  right  of  recov- 
ery upon  the  merits,  then  the  burden  is  upon  it  both  to  allege 
in  due  form  and  to  prove  its  corporate  existence,  —  as  where 
it  sues  to  recover  property  of  a  previously  existing  company, 
and  its  own  charter  requires  it  to  purchase  such  property  as 
a  condition  precedent  to  becoming  organized  as  a  body  cor- 
porate. Here,  as  no  recovery  can  be  had  without  the  fulfill- 
ment of  the  condition,  that  is  to  say,  without  organizing  as  a 
corporation,  -the  fact  of  its  having  so  organized  must  be 
alleged  by  it  and  proved.^  So,  where  there  is  a  statute  giv- 
ing, as  a  substitute  to  a  discovery  in  equity,  the  right  to  ex- 
amine the  officers  of  the  opposite  party,  to  a  suit  where  the 
opposite  party  is  a  corporation,'  then,  in  order  to  entitle  the 
other  party  to  file  interrogatories  thereunder,  he  must  prove 
that  the  opposite  party  is  in  fact  a  corporation.* 

was  not  a  question  of  the  capacity  of  cause  it  was  a  fact  known  to  all  the 

the  defendant  to  be  sued,  but  whether  inhabitants  of  the  State ;  and  besides, 

it   belonged  to  the   class   embraced .  there  was  doubtless  no  other  corpora- 

within  and  exposed  to  the  penalties  tion  in  the  world  known  by  the  same 

of  the  statute.    The  weakness,  if  not  name,  and  certainly  not  in  the  State 

the  nonsense,  of  the  decision  lay  in  of  Missouri. 

the  fact  that  the  "Pacific  Railroad"  i  Frye  v.  Bank  of  Illinois,  10  111. 

was  a  corporation  created  by  public  S32,  335,  per  Trumbull,  J. 

law,  of  which  the  courts  of  Missouri  »  Ante,  §  511 ;  Wheadon  v.  Peoria 

were  bound  to  take  judicial  notice;  &c.  R.  Co.,  42  111.  494. 

that  it  was  a  great  public  corporation,  '  Mass.  Gen.  Stat.,  ch.  129,  ^  50. 

operating  a  railroad  within  the  State  *  Gott  v.  Adams  Express  Co.,  100 

of  Missouri,  of  which  fact  the  court  Mass.  320. 

was  bound  further  to  take  notice,  be- 
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§  7661.  What  Averments  of  Corporate  Existence  Suflacient. 

In  an  action  by  '■  or  against "  a  corporation,  it  is  in  general  not 
necessary  for  the  plaintiff  to  do  more  than  to  allege  the  fact 
that  the  plaintiff  or  the  defendant,  as  the  case  may  be,  is  a 
corporation,  created  under  laws  of  a  State  or  country  named. 
The  plaintiff  need  not  go  further  and  set  forth  the  charter, 
whether  it  be  a  public  or  private  statute,'  nor  state  whether 
the  corporation  has  been  created  by  a  public  or  private  act 
of  the  legislature,*  nor  give  the  names  of  the  individuals  com- 
posing it,°  nor  how  they  came  to  be  a  corporation,"  nor  the  man- 
ner in  which  the  corporation  was  organized/  nor   aver  the 


^  Bank  of  United  States  v.  Haskins, 
1  Johns.  Cas.  (N.  Y.)  132;  Stoddard 
V.  Onondaga  Ann.  Conf.,  12  Barb.  (N. 
y.)  573;  Chillicothe  Savings  Asso.  d. 
Euegger,  60  Mo.  218;  Cheraw  &c.  R. 
Co.  V.  White,  14  S.  C.  51 ;  Cheraw  &c. 
E.  Co.  V.  Garland,  14  S.  0.  63;  Little 
V.  Virginia  &c.  Water  Co.,  9  Nev.317; 
Paine  v.  Lake  Erie  &c.  E.  Co.,  31  Ind. 
283 ;  Camden  &c.  E.  &c.  Co.  v.  Eemer, 
4  Barb.  (N.  Y.)  127 ;  Spangler  v.  Indi- 
ana &c.  E.  Co.,  21  111.  276 ;  Wilson  v 
Sprague  &c.  Co.,  55  Ga.  672 ;  Smith  v. 
Weed  Sewing  Mach.  Co.,  26  Ohio  St. 
562 ;  Washer  v.  Allensville  &c.  Tump. 
Co.,  81  Ind.  78 ;  South  Yuba  Water  &c. 
Co.  V.  Eosa,  80  Cal.  333 ;  s.  c.  22  Pao. 
Eep.  222 ;  Sun  &c.  Ins.  Co.  v.  Dwight, 
1  Hilt.  (N.  Y.)  50. 

'  Dodge  V.  Minnesota  &c.  Eoofing 
Co.,  14  Minn.  49;  Hart  v.  Baltimore 
&c.  E.  Co.,  6  W.  Va.  336;  Sun  &c. 
Ins.  Co.  V.  Dwight,  1  Hilt.  (N.  Y.)  50; 
Minter  v.  Union  Pac.  E.  Co.,  3  Utah, 
500;  s.  c.  24  Pac.  Eep.  911. 

'  Paine  v.  Lake  Erie  &c.  E.  Co.,  31 
Ind.  283 ;  Bank  v.  Haskins,  1  Johns. 
Cas.  (N.  Y.)  132;  Grays  v.  Turnpike 
Co.,  4  Band.  (Va.)  578;  Smith  v. 
Weed  Sewing  Mach.  Co.,  26  Ohio  St. 
562  (foreign  corporation);  Sun  &c. 
Ins.  Co.  V.  Dwight,  1  Hilt.  (N.  Y.)  50; 
Dodge  V.  Minnesota  Ac.  Eoofing  Co., 
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14  Minn.  49.  Contra,  that  plaintiff 
must  set  forth  such  parts  of  its  acts  of 
incorporation  as  are  necessary  to  show 
that  it  is  a  corporation  and  has  power 
to  sue:  Central  Man.  Co.  v.  Harts- 
horne,  3  Conn.  199. 

*  Bank  of  United  States  ij.Haskins, 

1  Johns.  Cas.  (N.  Y.)  132. 

»  Ibid. 

•  Grays  v.  Turnpike  Co.,  4  Eand. 
(Va.)  578;  Bank  of  Utica  v.  Smalley, 

2  Cow.  (N.  Y.)  770;  s.  c.  14  Am.  Dec. 
526 ;  Stoddard  V.  Onondaga  Ann.  Conf., 
12  Barb.  (N.  Y.)  573. 

'  Selma  &c.  E.  Co.  v.  Tipton,  5 
Ala.  787 ;  s.  c.  39  Am.  Dec.  344 ;  In- 
stone  V.  Frankfort  Bridge  Co.,  2  Bibb 
(Ky.),  576;  s.  c.  5  Am.  Dec.  638; 
Wilson  V.  Sprague  &c.  Co.,  55  Ga. 
672 ;  Washer  v.  Allensville  &c.  Turnp. 
Co.,  81  Ind.  78;  Hart  v.  Baltimore 
&c.  E.  Co.,  6  W.  Va.  336.  The  same 
rule  has  been  applied  under  the 
common-law  system  of  pleading  in  an 
action  ex  contractu  against  the  direct- 
ors of  an  alleged  corporation,  —  the 
court  taking  the  view,  that  the  aver- 
ment of  the  existence  of  the  corpora- 
tion need  not  be  made  in  positive 
language,  but  may  be  made  by  way  of 
recital;  nor  so  formal  as  to  set  out  how 
the  corporation  came  into  existence, 
—  reciting  the  various  steps  necessary 
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performance  of  statutory  conditions  precedent.'  But  every- 
thing beyond  the  general  fact  of  incorporation,  alleged  in 
the  declaration,  necessary  to  maintain  the  action,  is  matter  of 


to  make  it  a  corporation;  but  sug- 
gesting that  the  rule  is  otherwise,  at 
least  on  special  demurrer,  where  the 
action  is  founded  on  tort :  Falconer  v. 
Campbell,  2  McLean  (U.  S.),  195 ;  ».  c. 
10  Myer  Fed.  Dec,  §  14.  This  is  in 
conformity  with  the  doctrine  of  an  old 
case  to  the  effect  that  where  the  fact 
of  incorporation  is  pleaded  as  an  in- 
ducement to  something  else,  for  in- 
stance, as  a  means  of  alleging  seizin 
in  the  defendants,  it  is  not  necessary 
to  set  forth  how  they  became  incor- 
porated. Manby  v.  Long,  3  Lev.  107. 
The  rule  is  the  same  where  the  due 
organization  of  a  corporation  is  the 
foundation  of  the  plaintiff's  action,  as 
where  two  parties  agree  to  organize  a 
corporation,  combining  their  business 
under  a  scheme  by  which  one  of  tliem 
is  to  receive  certain  guaranteed  divi- 
dends, and  his  action  is  to  recover 
those  dividends.  Here  it  is  enough 
for  him  to  allege  that  the  corporation 
was  duly  organized,  without  alleging 
the  details  of  its  organization.  Loril- 
lard  V.  Clyde,  86  N.  Y.  384. 

1  Cheraw  &c.  B.  Co.  v.  White,  14 
S.  C.  51 ;  Cheraw  &c.  R.  Co.  v.  Gar- 
land, 14  S.  C.  63;  South  Yuba  Water 
&c.  Co.  V.  Rosa,  80  Cal.  333;  s.  c.  22 
Pac.  Eep.  222.  A  statute  of  Califor- 
nia provides  that  no  corporation  now 
in  existence,  or  hereafter  formed, 
shall  maintain  or  defend  any  action  in 
relation  to  its  property  until  it  has  filed 
a  certified  copy  of  its  articles  of  incor- 
poration with  the  clerk  of  the  county 
in  which  such  property  is  situated. 
Civ.  Code  Cal.,  §  299.  The  construc- 
tion of  this  statute  is  that  where  the 
complaint  contains  no  averment  upon 
the  subject,  whether  the  plaintiff  has 
complied  with  this  provision  or  not, 


it  is  not  for  that  reason  demurra- 
ble; it  is  a  defense  to  be  specially 
pleaded  in  the  answer.  As  a  defense, 
it  is  only  matter  in  abatement  ot  the 
action,  and  if  not  specially  pleaded 
it  is  deemed  to  have  been  waived. 
South  Yuba  Water  &c.  Co.  v.  Eosa, 
80  Cal.  333 ;  s.  c.  22  Pac.  Eep.  222 ; 
Phillips  V.  Goldtree,  74  Cal.  151 ;  «.  c. 
13  Pac.  Eep.  313;  Southern  &c.  E.  Co. 
V.  Purcell,  77  Cal.  69;  s.  c.  18  Pac. 
Eep.  886 ;  Ontario  State  Bank  v.  Tib- 
bits,  80  Cal.  68;  g.  c.  22  Pac.  Eep.  66; 
Sweeney  v.  Stanford,  67  Cal.  635 ;  «.  c. 
8  Pac.  Eep.  444.  Moreover  a  plea  in 
abatement  setting  up  this  matter  is 
strictly  construed.  Ontario  State  Bank 
V.  Tibbits,  80  Cal.  68:  s.  c.  22  Pac. 
Eep.  66.  See  Larco  v.  Clements,  36 
Cal.  132 ;  Thompson  v.  Lyon,  14  Cal. 
39,  42;  looms  v.  Eandall,  3  Cal.  438, 
440.  An  answer  setting  up  "  that 
plaintiff  has  "not,  and  at  the  com- 
mencement of  this  action  had  not, 
legal  capacity  to  sue ;  that  plaintifi 
never  was  a  corporation  duly  or  other- 
wise organized  under  the  laws  of  this 
State,  nor  a  copartnership,  nor  an  in- 
dividual," states  a  mere  conclusion 
of  law  and  does  not  properly  plead 
this  defense  so  as  to  admit  evidence 
of  it.  Ontario  State  Bank  v.  Tibbits, 
80  Cal.  68;  «.  c.  22  Pac.  Eep.  66. 
From  the  foregoing  it  follows  that  a 
complaint  which  does  not  show  that 
the  plaintiff  has  complied  with  this 
law,  nevertbless,  if  otherwise  good, 
states  a  cause  of  action.  Phillips  v. 
Goldtree,  74  Cal.  151 ;  «.  c.  13  Pac. 
Eep.  313.  It  is  also  held  that  the  ex- 
pression in  the  above  statute,  "every 
corporation  now  in  existence,"  was 
intended  to  embrace  only  corpora- 
tions formed  in  the  State  of  Califor- 


SSl 


6081 


6  Thomp.  Corp.  §  7662.]    actions  by  and  against. 

evidence  upon  the  trial.'  Under  the  foregoing  principles,  in 
an  action  by  a  corporation,  an  averment  that  the  plaintiff  was 
a  corporation  "  duly  incorporated  under  and  by  virtue  of  an 
act  of  the  G-eneral  Assembly  of  the  State  of  Missouri,  entitled," 
etc.,  is  the  usual  way  of  making  the  averment  of  the  corporate 
existence  of  the  plaintiff,  and  is  sufiBcient.* 

§  7662.  Whether  Necessary  to  Kepeat  Averment  of  Cor- 
porate Existence  in  Successive  Counts.  —  Where  the  decla- 
ration, petition,  or  complaint  contains  several  counts,  each 
stating  a  separate  cause  of  action,  then,  according  to  the  rule 
in  some  jurisdictions,  if  proper  averments  be  made  in  the 


nia,  whether  formed  under  the  pro- 
visions of  the  Civil  Code  of  that  State, 
or  under  the  provisions  of  statutes 
existing  in  that  State  prior  to  the 
Civil  Code ;  and  that  it  has  no  appli- 
cation to  foreign  corporations.  South 
Yuba  Water  &c.  Co.  v.  Rosa,  80  Oal. 
333;  s.  c.  22  Pac.  Eep.  222.  The 
theory  has  been  put  forward  that 
where  a  corporation  brings  an  action, 
if  it  has  been  created  by  an  act  of  the 
legislature  which  requires  certain  acts 
to  he  done  before  it  can  be  considered 
in  esse,  it  must  allege  and  prove  that 
such  acts  have  been  done,  in  order  to 
establish  its  corporate  existence ;  but 
that  when  a  corporation  is  declared 
such  by  its  act  of  incorporation,  with- 
out the  doing  of  any  further  act  to 
make  it  such,  the  existence  of  the 
charter  need  not  be  alleged.  St.  Paul 
Division  v.  Brown,  9  Minn.  157.  But 
this  is  not  the  law.  The  true  theory 
is  that  of  the  text,  that  it  is  not  nec- 
essary to  do  more  in  any  case  than  to 
allege  that  the  plaintiff  is  a  corpora- 
tion. 

>  Stoddard  v.  Onondaga  Ann. 
Oonf.,  12  Barb.  (N,  Y.)  673. 

2  Chillicothe  Savings  Asso.  v. 
Euegger,  60  Mo.  218 ;  Dodge  v.  Min- 
nesota &c.  Booflng  Co.,  14  Minn.  49. 
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As  to  the  averment  of  corporate  ex- 
istence under  the  Code  of  New  York, 
prior  to  the  statute  of  1880  (N.  Y.  Code 
Civ.  Proc,  4  1775),  see  Sonoma  Val- 
ley Wine  &c.  Co.  V.  Heyman,  11  Week. 
Dig.  CN.  Y.)  327;  Canandarqua  Acad- 
emy V.  McKechnie,  19  Hun  (N.  Y.), 
62;  Howe  Machine  Co.  v.  Eobinson, 
7  Daly  (N.  Y.),  399;  Eoberts  «.  Na- 
tional Ice  Co.,  6  Daly  (N.  Y.),  426. 
Among  the  more  or  less  contradic- 
tory and  confusing  decisions  constru- 
ing this  statute  are :  Second  Nat.  Bank 
V.  Wells,  53  How.  Pr.  (N.  Y..1  242; 
Irving  Bank  v.  Oorbett,  10  Abb.  N. 
Cas.  (N.  Y.)  85;  Adams  b.  Lamson 
Consolidated  Store  Service  Co.,  35  N. 
Y.  St.  Eep.  518 ;  s.  c.  13  N.  Y.  Supp. 
118 ;  Oesterreicher  v.  Sporting  Times 
Pub.  Co.,  5  N.  Y.  Supp.  2;  National 
Temperance  Soc.  v.  Anderson,  17 
N.  Y. St.  Eep.  389 ;  s.c.2  N.  Y.  Supp. 
49;  Gilpin  v.  Baltimore  &c.  E.  Co.,  . 
17  N.  Y.  Supp.  520;  First  Nat.  Bank 
V.  Doying,  13  Daly  (N.  Y.),  509;  s.  c. 
11  N.  Y.  Civ.  Proc.  61;  Farmers' 
&c.  Nat.  Bank  v.  Eogers,  15  N.  Y. 
Civ.  Proc.  250;  s.  c.  1  N.  Y.  Supp. 
757;  Columbia  Bank  v.  Jackson,  4 
N.  Y.  Supp.  433 ;  American  Baptist 
Home  Mission  Soc.  v.  Foote,  52  Hun 
(N.  Y.),  307;  «.  c.  5  N.  Y.  Supp.  236, 
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first  count  of  the  petition,  showing  the  corporate  existence 
and  powers  of  parties  to  the  action,  they  need  not  be  repeated 
in  subsequent  counts;*  while  in  other  jurisdictions  the  aver- 
ment must  be  repeated  in  each  count,* 

§  7663.  Declaring  against  a  Corporation  Whicli  has 
Changed  its  Name.  —  A  change  of  name  by  a  corporation 
does  not  change  its  character,  or  abrogate  its  contracts;'  and 
an  action  against  a  corporation  by  a  former  name  cannot  be 
defeated  by  showing  that  it  has  changed  its  name  without 
any  change  of  membership.*  Where,  since  the  making  of  the 
contract,  or  the  happening  of  the  event  which  gives  the  right 
of  action,  the  corporation  liable  to  the  action  has  changed  its 
name,  the  plaintiff  proceeds  against  it  in  its  true  name,  and 
simply  declares  that  the  defendant  by  the  name  of — here 
inserting  its  old  name  —  made  the  contract  sued  on,  or  did 
the  act  complained  of;  and  it  is  not  necessary  to  explain  how 
its  name  came  to  be  changed,  because  the  question  can  only 
arise  on  a  defensive  pleading.* 

§  7664.  Question  of  Corporate  Existence  must  be  Raised 
hy  Defendant.  —  Under  all  theories  of  pleading,  whether  the 
declaration  or  complaint  sets  out  that  the  plaintiff  is  a  corpo- 
ration or  not,  the  question  will  never  be  noticed  unless  it  is 
distinctly  raised  by  the  defendant  by  some  defensive  plead- 
ing; *  and  therefore  the  capacity  of  the  plaintiff  to  sue,  in  the 

'  AuU  Savings  Bank  v.  Lexington,  corporation,  if  the  pleader  describes 
74  Mo.  104 ;  West  v.  Eureka  Imp.  tlie  corporation  by  one  name  and  re- 
Co.,  40  Minn.  394;  g.  c.  42  N.  W.  cites  that  after  a  period  named  it  was 
Eep.  87.  known  by  another  name,  it  is  incum- 

^  People  V.  Central  &c.  Co.,  83  Cal.  bent  upon  him  to  show  in  what  maw 

393;  s.  c.  23  Pac.  Rep.  303.  ner   the    name    of    the    corporation 

'  Ante,  §  289.  became  changed.    Adney  v.  Vernon, 

*  Welfley  v.  Shenandoah  Iron  &c.  3  Lev.  243. 

Co.,  83  Va.  768;   s.  c.  3  S.  E.  Eep.  «  Young  Men's  Christian  Asso.  v. 

376;  Dean  v.  La  Motte  Lead  Co.,  59  Dubach,  82   Mo.  475.    To  the  same 

Mo.  523.  effect  is  Bulkley  v.  Big  Muddy  Iron 

'  Ante,  §  7597.      Contrary  to  the  Co.,  77  Mo.  105;  Ontario  State  Bank 

text  is  an  old  case  to  the  effect  that  v.  Tibbits,  80  Cal.  68 ;  s.  c.  22  Pac. 

where  in  an  action  it  becomes  neces-  Eep.  66 ;  Eembert  v.  Railway  Co.,  31 

sary  to  plead  an  authority  under  a  S.  C.  309 ;  s.  c.  9  S.  E.  Eep.  968 ;  South 
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character  assumed  by  it,  is  always  admitted  by  a  default}  It 
also  follows  that  if  it  is  not  appropriately  raised  by  the  defend- 
ant, the  existence  of  the  plaintiff  as  a  corporation  will  be  pre- 
sumed after  verdict,  whether  the  plaintiff's  affirmative  pleading 
states  that  it  is  a  corporation  or  not.* 

§  7665.  Plea  to  the  Merits  Admits  Corporate  Existence.  — 

Whether  the  corporation  is  the  plaintiff  or  the  defendant  in 
the  action,  if  its  existence  is  alleged  in  the  declaration,  com- 
plaint, or  petition,  a  plea  to  the  merits  of  the  action  operates  as 
an  admission  that  it  is  a  corporation.  Thus,  although  there 
are  some  early  and  overruled  decisions  to  the  contrary, '  if  the 
action  is  brought  by  a  plaintiff,  alleging  itself  to  be  a  cprpora- 


Yuba  Water  &c.  Co.  v.  Eoaa,  80  Cal. 
333;  «.  c.  22  Pac.  Eep.  222;  Stanly  v. 
Eichmond  &c.  E.  Co.,  89  N.  C.  331 ; 
Exchange  Nat.  Bank?).  Capps,  32  Neb. 
242;  s.  c.  29  Am.  St.  Eep.  433;  49  N. 
W.  Eep.  233;  Palmetto  Lumber  Co. 
V.  Eisley,  25  S.  C.  309;  Southern  &c. 
E.  Co.  V.  Purcell,  77  Cal.  69;  «.  c.  18 
Pac.  Eep.  886;  Imperial  Eeflnlng  Co. 
V.  "Wyman,  38  Fed.  Eep.  574;  «.  c.  6 
Eail.  &  Corp.  L.  J.  94 ;  3  L.  E.  A.  503 ; 
Bailey  v.  Valley  Nat.  Bank,  127  111. 
332;  «.  c.  19  N.  E.  Eep.  695;  affirm- 
ing s.  c.  21  111.  App.  642;  Heron  v. 
Cole,  25  Neb.  692;  National  Life  Ins. 
Co.  V.  Eobinson,  8  Neb.  452;  s.  c.  1 
N.  W.  Eep.  124;  Bliss  Code  PI.,  2d 
ed.,  §  408. 

'  Harris  v,  Muskingum  Man.  Co., 
4  Blackf.  (Ind.)  267 ;  «.  c.  29  Am.  Dec. 
372 ;  Hubbard  v.  Chappel,  14  Ind.  601 ; 
Heaston  v.  Cincinnati  &c.  E.  Co.,  16 
Ind.  275;  s.  c.  79  Am.  Dec.  430;  Mc- 
Intire  v.  Preston,  5  Gilm.  (111.)  48; 
t.  c.  48  Am.  Dec.  321 ;  Phenix  Bank  v. 
Curtis,  14  Conn.  437 ;  «.  c.  36  Am.  Dec. 
492. 

"  British   American   Land  Co.  v. 
Ames,  6  Met.  (Mass.)  391 ;  Girls'  In- 
dustrial Home  V.  Fritchey,  10  Mo. 
6084 


App.  344,  350;  Williams  v.  Bank,  7 
Wend.  (N.  Y.)  539.  Compare  Wolf 
V.  Goddard,  9  Watts  (Pa.),  544,  554. 

*  Aguew  V.  Bank  o£  Gettysburg,  2 
Har.  &  G.  (Md.)  478;  Jackson  v. 
Plumbe,  8  Johns.  (N.  Y.)  378 ;  Dutch- 
ess Cotton  Man.  Co.  v.  Davis,  14  Johns. 
(N.  Y.)  238,  245 ;  s.  c.  7  Am.  Dec.  459  ; 
Wood  V.  Jefferson  County  Bank,  9 
Cow.  (N.  Y.)  194,  205;  Bank  of  Au- 
burn V.  Weed,  19  Johns.  (N.  Y.)  300, 
303;  Vernon  Society  v.  Hills,  ft 
Cow.  (N.  Y.)  23,  25;  8.  c.  16  Am. 
Deo.  429;  United  States  Bank  «. 
Stearns,  15  Wend.  (N.  Y.)  814; 
Bank  of  Utica  v.  Smalley,  2  Cow. 
(N.  Y.)  770,  778;  «.  c.  14  Am.  Dec. 
526;  Bill  v.  Fourth  Great  Western 
Tump.  Co.,  14  Johns.  (N.  Y.)  416; 
Fire  Department  v.  Kip,  10  Wend. 
(N.  Y.)  266;  Buncombe  Turnp.  Co. 
V.  M'Carson,  1  Dev.  &  B.  (N.  C.) 
306;  Holloway  v.  Memphis  &c.  E. 
Co.,  23  Tex.  465;  s.  c.  76  Am.  Dec. 
68 ;  Lucas  v.  Bank,  2  Stew.  (Ala.)  147 ; 
Tar  Eiver  Nav.  Co.  v.  Neal,  3  Hawks 
(N.  C),  520;  Bank  of  Michigan  v. 
Williams,  5  Wend.  (N.  Y.)  478;  s.  c. 
affirmed,  7  Wend.  (N.  Y.)  539;  Wel- 
land  Canal  Co.  v.  Hathaway,  8  Wend. 
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tion,  a  plea  of  the  general  issue  at  common  law  admits  the 
corporate  existence  of  the  plaintiff,  and  its  right  to  sue  in 
the  character  which  it  has  assumed;*  and  the  same  eflfect  is 
ascribed  to  the  general  denial  under  the  codes  and  practice 


<N.  Y.)  480;  «.  c.  24  Am.  Dec.  Bl; 
Eees  V.  Oonococheaque  Bank,  5  Eand. 
<Va.)  326;  s.  c.  ]6  Am.  Dec.  755; 
<jrays  v.  Turnpike  Co.,  4  Rand.  iVa.) 
678;  Jackson  v.  Bank,  9  Leigh  (Va.), 
240;  Carmichael  v.  Trustees,  3  How. 
(Miss.)  84;  Taylor  v.  Bank,  5  Leigh 
(Va.),  471 ;  Hargrave  v.  Bank,  Breese 
(111.),  122;  Jones  v.  Bank,  Breese 
<I11.),  124;  Society  v.  Young,  2 
N.  H.  310;  Farmers'  &c.  Bank  v. 
Troy  City  Bank,  1  Dougl.  (Mich.) 
457 ;  Lewis  v.  Bank  of  Kentucky,  12 
■Ohio,  132;  s.  c.  40  Am.  Dec.  469; 
Smith  V.  Adrian,  1  Mich.  495.  The 
rule  In  England  seems  to  be  as  held 
in  these  earlier  American  cases:  1 
Xyd  on  Corp.  292;  Norris  v.  Staps, 
Hob.  210  b;  Dutch  West  India  Co.  i;. 
Van  Moses,  2  Ld.  Baym.  1535.  This 
Tule  is  hence  frequently  spoken  of  in 
the  American  law  books  as  the  "rule 
■of  the  common  law."  See,  for  exam- 
ple, Central  Land  Co.  v.  Calhoun,  16 
W.  Va.  861;  and  Smith  v.  Adrian,  1 
Mich.  495;  and  compare  iEtna  Ins. 
•Co.  V.  Wires,  28  Vt.  93. 

'  Alderman" «.  Finley,  10  Ark.  423; 
^,  c.  52  Am.  Dec.  244 ;  Yeaton  v.  Lynn, 
5  Pet.  (U.  S.)  224,  231;  Mississippi 
Ac.  E.  Co.  V.  Cross,  20  Ark.  443; 
Phenix  Bank  v.  Curtis,  14  Conn.  437 ; 
.«.  c.  36  Am.  Dec.  492 ;  Railsback  v.  Lib- 
erty &c.  Turnp.  Co.,  2  Ind.  656 ;  Jones 
V.  Cincinnati  Type  Foundry  Co.,  14 
Ind.  89 ;  Hardy  v.  Merry  weather,  14 
Ind.  203;  Hubbard  v.  Ohappel,  14 
Ind.  601;  Harrison  v.  Martinsville 
<&c.  E.  Co.,  16  Ind.  505;  g.  c.  79  Am. 
Dec.  447;  Carpenter  v.  Mercantile 
Bank,  17  Ind.  253;  Board  of  Com- 
missioners   V.  Bright,  18    Ind.  93; 


Penobscot  Boom  Corp.  v.  Lamson,  16 
Me.  224 ;  s.  c.  33  Am.  Dec.  656 ;  Savage 
Man.  Co.  v.  Armstrong,  17  Me.  34 ;  «.  c. 
35  Am.  Dec.  227 ;  Putnam  Free  School 
V.  Fisher,  30  Me.  523;   Eoxbury  v. 
Huston,  37  Me.  42;  People  v.  Eavens- 
wood  &c.   Turnp.  &   Bridge  Co.,   20 
Barb.  (N.  Y.)  518;  Orono  v.  Wedge- 
wood,  44  Me.  49 ;  s.  c.  69  Am.  Deo.  81 ; 
Eheem  v.  Naugatuck  Wheel  Co.,  33 
Pa.  St.  356 ;  Bank  of  the  Metropolis 
V.  Orme,  3  Gill  (Md.),  443;  Monumoi 
Great  Beach  v.  Rogers,  1  Mass.  159 ; 
Concord  v.  Mclntire,  6  N.  H.  527; 
Whittington  v.  Farmers'  Bank,  5  Har. 
&  J.   (Md.)  489;  Taylor  v.  Bank  of 
Illinois,  7  T.  B.  Mon.  (Ky.)  576,  584; 
Methodist  Episcopal  Church  v.  Wood, 
5  Ohio,  283,  286;  Price  v.  Grand  Eap- 
ids  &c.  E.  Co.,  18  Ind.  137;  Liberian 
Exodus  Jointstock  S.  S.  Co.  v.  Rodg- 
ers,  21  S.  C.  27;  Union  Cement  Co. 
V.  Noble,  15  Fed.  Rep.  502;    Dental 
Vulcanite  Co.  i;.  Wetherbee,  2  Cliff. 
(U.    S.)  555;    Bank  of    Genesee  v. 
Patohin  Bank,  13  N.  Y.  309;  Lake 
Superior  Bldg.  Co.  v.  Thompson,  32 
Mich.  293  (under  a  statute) ;  Swift  & 
Co.  V.  Crawford,  34  Neb.  450;  g.  c.  51 
N.  W.  Rep.  1034;  Smith  v.  Adrian,  1 
Mich.  495 ;  Commercial  Ins.  &c.  Co.  v. 
Turner,  8  S,  O.  107;  Bailey  v.  Valley 
Nat.  Bank,  127  111.  332;  g.  c.  19  N.  E. 
Eep.  695;  Hart  v.  Baltimore  &c.  R. 
Co.,  6  W.  Va.  336;  McKiel  v.  Real 
Estate  Bank,  4  Ark.  592;  Prince  v. 
Commercial  Bank,  1  Ala.  241 ;  g.  c. 
84  Am.    Dec.    773.    But    see    Car- 
michael V.  Trustees,  3  How.  (Miss.) 
84 ;  Proprietors  &c,  v.  Horton,  6  Hill 
(N.   Y.),  501;    Wolf  v.  Goddard,   9 
Watts  (Pa.),  544;  Society  v.  Pawlet, 
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acts,^  and  to  a  special  plea  to  the  merits.*  It  is  substantially 
another  statement  of  this  rule  to  say  that,  in  an  action  by  a 
plaintiff  declaring  itself  to  be  a  corporation,  the  question  of 
its  corporate  existence  can  only  be  raised  by  a  plea  in  abate- 
ment, a  plea  of  nul  tiel  corporation,  or  other  pleading  designed 
to  raise  that  question  distinctly,  and  that  a  plea  to  the  merits 
of  the  action,  in.  any  form,  admits  the  capacity  of  the  plaintiff 
to  sue  in  the  name  assumed.* 


4  Pet.  (U.  S.)  480;  School  District ». 
Blaisdell,  6  N.  H.  197;  Christian  So- 
ciety V.  Macomber,  3  Met.  (Mass.) 
235;  Zion  Church  v.  St.  Peter's 
Church,  5  Watts  &  S.  (Pa.)  215. 

'  Eembert  v.  Railway  Company, 
31  S.  C.  309;  ».  c.  9  S.  E.  Eep.  968; 
Palmetto  Lumber  Co.  v.  Eisley,  25  S. 
C.  309 ;  Imperial  Refining  Co.  v.  Wy- 
man,  38  Ted.  Eep.  574;  s.  c.  6  Kail.  & 
Corp.  L.  J.  94;  3  L.  E.  A.  503;  Her- 
ron  V.  Cole,  25  Neb.  692;  s.  c.  41  N. 
W.  Eep.  765;  National  Life  Ins.  Co. 
V.  Robinson,  8  Neb.  452. 

'  Central  Land  Co.  v.  Calhoun,  16 
W.  Va.  361;  Bailey  v.  Valley  Nat. 
Bank,  127  111.  332;  g.  c.  19  N.  E.  Eep. 
695. 

^.  Taylor  v.  Bank,  7  T.  B.  Mon. 
(Ky.)  576,  584;  Putnam  Free  School 
V.  Fisher.  30  Me,  523;  Savage  Man. 
Co.  V.  Armstrong,  17  Me.  34 ;  s.  c.  35 
Am.  Dec.  227 ;  First  Parish  v.  Cole, 
3  Pick.  (Mass.)  232,  245;  Monumoi 
Great  Beach  v.  Eogers,  1  Mass.  159 ; 
Kennebeck  Purchase  v.  Call,  1  Mass. 
483, 484 ;  Methodist  Episcopal  Church 
V.  Wood,  5  Ohio,  283 ;  Ministerial  &c. 
Fund  V.  Kendrick,  12  Me.  381 ;  Pen- 
obscot Boom  Corp.  v.  Lamson,  16  Mc. 
224;  s.  c.  33  Am.  Dec.  656;  Gilbert  v. 
Nantucket  Bank,  5  Mass.  97 ;  Society 
V.  Pawlet,  4  Pet.  (U.  S.)  480;  Con- 
ard  V.  Atlantic  Ins.  Co.,  1  Pet.  (U. 
S.)  386;  Freeman  v.  Machias  Water 
&c.  Co.,  38  Me.  343 ;  Penobscot  &c.  E. 
Co.  V.  Dunn,  39  Me.  587;  Whittington 
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V.  Farmers'  Bank,  5  Har.  &  J.  (Md.) 
489;  Stone  v.  Congregational  Soc,  14 
Vt.  86 ;  School  Dist.  v.  Blaisdell,  6  N. 
H.  197 ;  Concord  v,  Mclntire,  6  N.  H. 
527;  Bank  v.  Allen,  11  Vt.  302;  Bos- 
ton &c.  Foundry  v.  Spooner,  5  Vt.  93; 
Heaston  v.  Cincinnati  &c.  E.  Co.,  16 
Ind.  275 ;  «.  c.  79  Am.  Dec.  430;  Hub- 
bard V.  Chappel,  14  Ind.  601 ;  Oldtown 
&c.  K.  Co.  V.  Veazie,  39  Me.  571 ;  Orono 
V.  Wedgewood,  44  Me.  49 ;  «.  c.  69  Am. 
Dec.  81;  Jones  v.  Cincinnati  Type 
Foundry,  14  Ind.  89 ;  Guaga  Iron  Co. 
V.  Dawson,  4  Blackf.  (Ind.)  202;  Dun- 
ning V.  New  Albany  &c.  E.  Co.,  2  Ind. 
437 ;  Eailsback  v.  Liberty  &c.  Tump. 
Co.,  2  Ind.  656;  Cicero  &c.  Co.  v. 
Craighead,  28  Ind.  274 ;  Adams  Exp. 
Co.  V.  Hill,  43  Ind.  157 ;  Mclntire  v. 
Preston,  10  111.  48 ;  s.  c.  48  Am.  Dec. 
321 ;  Phenix  Bank  v.  Curtis,  14  Conn. 
437;  s.  c.  36  Am.  Dec.  492;  Prince  v. 
Commercial  Bank,  1  Ala.  241 ;  s.  c.  34 
Am.  Dec.  773 ;  Montgomery  &c.  E.  Co. 
V.  Hurst,  9  Ala.  513 ;  West  Winsted 
&c.  Asso.  V.  Ford,  27  Conn.  282 ;  s.  c. 
71  Am.  Dec.  66;  Litchfield  Bank  v. 
Church,  29  Conn.  137 ;  Board  ^.Bright, 
18  Ind.  93;  People's  Sav.  Bank?;.  Col- 
lins, 27  Conn,  142;  Dental  Vulcanite 
Co.  V.  Wetherbee,  2  Cliff.  (U.  S.)  555; 
s.  c.  3  Fisher,  87 ;  Bennington  Iron  Co. 
V.  Rutherford,  18  N.  J.  L.  105 ;  s.  c.  35 
Am.  Dec.  528:  Butterfield's  Overland 
Dispatch  Co.  v.  Wedeles,  1  N.  Hex. 
528;  Kenton  Furnace  Railroad  &  Man. 
Co,  V.  McAlpin,  5  Fed.  Eep,  737;  Na- 
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§  7666.  How  Question  of  Corporate  Existence  Raised  in 
Pleading.  —  It  has  been  elsewhere  said,  in  a  State  practicing 
under  a  code,  that  the  question  must  be  raised  by  demurrer  or 
answer,  or  it  will  be  deemed  waived;  *  but  as  a  demurrer  has  no 
larger  office  under  the  codes  than  a  special  demurrer  had  at 
common  law,  it  is  clear  that  it  cannot  be  raised  by  demurrer, 
unless  the  declaration,  complaint,  or  petition  affirmatively 
shows  that  the  party  described  is  not  a  corporation.''  At  com- 
mon law,  and  under  some  of  the  modern  codes,  it  is  neces- 
sary, in  order  to  raise  the  question,  to  plead  in  abatement  that 
the  party  is  not  a  corporation.'  This  plea  in  abatement  is 
called,  in  the  language  of  common-law  pleading,  a  plea  of 
nul  tiel  corporation;  and  this,  where  that  system  of  pleading 
prevails,  is  generally  the  plea  by  which  such  an  issue  is 
raised.*     Under  some  modern  statutes  it  can  only  be  raised  by 


tional  Life  Ins.  Co.  v.  Eobinson,  8Neb. 
452 ;  School  District  v.  Bragdon,  23  N. 
H.  507 ;  Reed  v.  Benton  &c.  E.  Co., 
4  How.  (Miss.)  257  (under  a  statute). 

'■  Young  Men's  Christian  Associa- 
tion V.  Dubach,  82  Mo.  475,  480. 

=  South  Yuba  Water  &c.  Co.  v. 
Rosa,  80  Cal.  333 ;  «.  c.  22  Pac.  Rep. 
222;  Exchange  Nat.  Bank  v.  Oapps, 
32  Neb.  242;  g.  c.  29  Am.  St.  Rep. 
433;  49  N.  W.  Rep.  223;  Crane  Bros. 
Man.  Co.  o.  Reed,  3  Utah,  506 ;  Stanly 
V.  Richmond  &c.  R.  Co.,  89  N.  C.  331. 
Contra,  in  Massachusetts,  prior  to  the 
Code  of  1881,  ch.  113 :  Goodwin  Inva- 
lid Bedstead  Co.  v.  Darling,  133  Mass. 
358 ;  citing  Hungerford  Nat.  Bank  v. 
VanNostrand,106  Mass.559 ;  Mosler  v. 
Potter,  121  Mass.  89 ;  Hebron  Church 
Deacons  v.  Smith,  121  Mass.  90,  note ; 
Williamsburg  &c.  Ins.  Co.  v.  Froth- 
ingham,  122  Mass.  391.  It  has  been 
held  in  Missouri  that  where  the  in- 
corporation is  not  by  public  act,  and 
where  the  action  is  not  upon  a  con- 
tract made  by  the  defendant  with  the 
plaintiff  in  the  name  by  which  it  sues, 
so  as  to  raise  an  estoppel,  the  fact  of 


the  incorporation  of  the  plaintiff 
should  be  averred,  and  if  a  general 
denial  is  pleaded,  should  be  proved. 
Girls'  Industrial  Home  v.  Fritcliey,  10 
Mo.  App.  344,  349.  So,  as  elsewhere 
seen  {ante,  §  7665)  it  was  the  early 
theory  in  several  American  jurisdic- 
tions, and  notably  in  New  York,  that, 
under  a  general  denial,  the  plaintiff 
suing  as  a  corporation  was  required 
to  prove  the  fact  of  its  incorporation : 
Bank  of  Auburn  v.  Weed,  19  Johns. 
(N.  Y.)  300;  Williams  v.  Bank,  7 
Wend.  (N.  Y.)  539. 

^  Ontario  State  Bank  v.  Tibbits, 
80  Cal.  68;  s.  c.  22  Pac.  Rep.  66;  Im- 
perial Refining  Co.  ■;;.  Wyman,  38  Fed. 
Rep.  574 ;  8.  c.  6  Rail.  &  Corp.  L.  J. 
94;  3L.  R.  A.  503. 

*  Bailey  v.  Valley  Nat.  Bank,  127 
111.  332;  «.  c.  19  N.  E.  Rep.  695;  af- 
firming 8.  c.  21  111.  App.  642;  Staf- 
ford V.  Bolton,  1  Bos.  &  Pul.  40,  4'1 ; 
Mellor  V.  Spateman,  1  Saund.  339, 
note  2;  Gaines  v.  Bank,  12  Ark.  769; 
Bank  of  Auburn  v.  Aikin,  18  Johns. 
-(N.  Y.)  137 ;  Hoereth  v.  Franklin  Mil] 
Co.,  30  111.  151;  Gauga  Iron  Co.  v. 
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a  plea,  verified  by  affidavit,''-  and  under  others  it  stands  admitted, 
unless  the  plaintiff,  within  a  specijfied  time  prior  to  the  filing 
of  his  answer,  makes  a  special  demand  for  proof  of  the  fact.^ 
From  all  the  foregoing,  it  must  be  concluded  that  this  question 
cannot  be  raised  by  a  motion  in  arrest  of  judgment,  or  on  a 
writ  of  error;  but  that  the  doctrine  of  aider  by  verdict  applies, 
and  that  the  court  will,  after  a  verdict  in  favor  of  the  plain- 
tiffs who  sue  as  a  corporation,  presume  that  it  was  proved  or 
admitted  at  the  trial  that  they  were  a  corporation,  capable  of 
suing  in  the  character  assumed  by  them.'  Where  a  body  of 
perspns  affect  to  sue  in  chancery,  in  a  corporate  character,  if 
they  have  no  such  title  to  this  character,  their  want  of  title 
may,  according  to  the  English  chancery  practice,  be  set  up  by 
demurrer,  provided  the  objection  appear  on  the  face  of  the 
bill;*  for  it  is  the  exclusive  power  of  the  government  to  cre- 
ate corporations  and  invest  them  with  the  power  of  suing  by 
their  corporate  name.^  "It  is  the  absolute  duty  of  courts  of 
justice,"  said  Lord  Eldon,  "not  to  permit  persons  not  incor- 
porated to  affect  to  treat  themselves  as  a  corporation  upon  the 
record."'  But  at  common  law,  the  question  of  corporate  ex- 
istence cannot  be  raised  by  demurrer.' 

Dawson,  4  Blackf.  (Ind.)  202;  Harris  interest  to  the  suit.    Heaston  v.  Cin- 

V.   Muskingum  Man.  Co.,  4  Bl.'ickf.  cinnati  &3.  E.  Co.,  16  Ind.  275;  s.c. 

(Ind.)   267;  s.  c.  29  Am.  Dec.  372;  79  Am.  Dec.  430, 433.    See  also  Brown 

Hubbard  v.   Ohappel,   14   Ind.  601 ;  v.  Killian,  11  Ind.  449. 
Heaston  v.  Cincinnati  &c.  E.  Co.,  16  *  Post,  §  7668. 

Ind.  275;  s.  c.  79  Am.  Dec.  430 ;  Mor-  »  Goodwin  Invalid  Bedstead  Co.  v. 

gant).  Lawrenceburghlns.  Co.,3Ind.  Darling,  133  Mass.  358;  Mass.  Stat. 

285;   Mclntire    v.    Preston,  5  Gilm.  1881,  ch.  113. 

(111.)  48;  I.C.  48  Am.  Dec.  321,  Phe-  "British  American    Land    Co.  v. 

nix  Bank  v.  Curtis,  14  Conn.  437 ;  s.  c.  Ames,  6  Met.  (Mass.)  391 ;  Williams 

36  Am.  Dec.  492;  Bailey  v.  Valley  ».  Bank,7  "Wend.  (N.  Y.)  539. 
Nat.  Bank,  127  111.  332;  s.  c.  19  N.  E.  *  Lloyd  v.  Loaring,  6  Ves.  773. 

Eep.  695.     In  one  jurisdiction,  where  '  Story  Eq.  PL,  §§  496,  497. 

practice  is  conducted  under  a  code  of  '  Lloyd  v.  Loaring,  6  Ves.  773,  777. 

procedure,  if  the  plaintiff,  suing  in  a  '  Lighte  v.  Everett  Fire  Ins.  Co.,  5 

name  which  prima  facie  imports  a  Bosw.  (N.Y.)  716;  Union  Mutual  Ins. 

corporation,  is  in  fact  not  assuming  Co.  v.  Osgood,  1  Duer  (N.  Y.),  707. 

to  act  as  a  corporation,  but  only  as  a  But  see  Bank  v,  Beltser,  13  How.  Pr. 

partnership,  this  fact  may  be  raised  (N.  Y.)  270. 
by  answer  alleging  want  of  parties  in 
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§  7667.  statutory  Rule  In  New  York  Kequiring  Plea  in 
Abatement  or  in  Bar.  —  The  rule  of  the  early  decisions  in  New 
York  already  alluded  to,*  was  afterwards  changed  by  a  statute  pro- 
viding that  "  in  suits  brought  by  a  corporation  created  by  or  under 
any  statute  of  this  State,  it  shall  not  be  necessary  to  prove,  on  the 
trial  of  the  cause,  the  existence  of  such  corporation,  unless  the  de- 
fendant shall  have  pleaded  in  abatement  or  in  bar,  that  the  plain- 
tiffs are  not  a  corporation.'"  This  provision  was  not  afterwards 
affected  by  the  changes  in  pleading  made  by  the  New  York  Code  of 
Procedure;  hence,  under  an  answer  which  merely  denies  the  allega- 
tions of  the  complaint,  in  which  the  plaintiff  is  described  as  a  cor- 
poration created  under  the  laws  of  this  State,  it  is  not  necessary  to 
prove  that  the  plaintiff  was  duly  incorporated.*  If  the  defendant 
desires  to  litigate  this  question  he  must  still  plead  the  fact  expressly. 
This  enactment  has  no  application  to  an  action  of  ejectment,  where, 
by  the  New  York  statute,*  the  defendant  cannot  plead  in  abatement 
or  in  bar  that  the  plaintiffs  are  not  a  corporation,  but  is  confined  to 
the  general  issue.  In  such  an  action  the  corporation  is  bound  to 
prove  its  existence  upon  the  general  issue  as  under  the  old  practice.* 
Nor  has  it  any  application  to  actions  brought  against  alleged  corpo- 
rations. Here  the  rule  of  pleading  is  said  to  be,  as  before  the  stat- 
ute, where  a  plea  of  nul  tiel  corporation  was  bad  on  demurrer.' 

§  7668,  When  must  be  Raised  by  a  Denial  under  Oath, 

It  is  now  provided  by  statute  in  several  of  the  States  that  in 
actions  by  a  corporation,  proof  of  the  corporate  existence  is 
put  in  issue  by  answer  or  plea  verified  by  oathJ    Under  such 

'  Ante,  §  7665.  eton  v.  Thingvalla  S.  S.  Co.,  31  Hun 

»  2  N.  Y.  Eev.  Stats.,  p.  458,  4  3.  (N.Y.),96;  East  River  Electric  Light 

See  Bank  of  Genesee  v.  Patchin  Bank,  Co.  v.  Clark,  18  N.  Y.  Supp.  463. 

13  N.  Y.  309;  Eaton  v.  Aspinwall,  19  *  2  N.  Y.  Rev,  Stats.  306,  §  22. 

N.  Y.  119,  121 ;  McFarlan  v.  Triton  »  Southbold    v.    Horton,    6    Hill 

Ins.  Co.,  4  Denio  (N.  Y.),  392 ;  Union  (N.  Y.),  501. 

Mutual  Ins.  Co.  v.  Osgood,  1  Duer         '  Stoddard?).  Onondaga  Ann.  Conf., 

(N.   Y.),  707;    Bank    v.  Beltser,  13  12  Barb.  (N.  Y.)  573. 

How.  Pr.  (N,  Y.)  270.  '  The  author  does  not  assume  to 

'  Bank   of    Genesee    v,   Patchin  state  the  language  of  particular  stat- 

Eank,    supra;   Methodist   Episcopal  utes,  but  merely  their  substance.  See 

Church  v.  Pickett,  19  N.  Y.  482.    See  Alabama  Acta  1888-89,  p.  67 ;  applied 

also  Stone  v.  "Western  Union  Transp.  in  Rosenberg  v.  Claflin  Co.,  95  Ala. 

Co.,  38  N.  Y.  240 ;  Concordia  Savings  249 ;  s.  c.  10  South.  Rep.  521 ;  N.  Y. 

&C.ASSO.  n.Read,  93N.Y.474;  Beng-  Code  Civ.  Proc,  §  1776;  Wis.  Code, 
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a  statute  a  denial  upon  information  and  belief  is  not  sufficient.* 
Such  a  statute  applies  in  actions  brought  by  foreign  corpora- 
tions.^ So  in  Indiana,  there  is  this  distinction,  —  that  whereas 
a  general  denial  unverified  by  oath,  will  not  put  the  plaintiff 
to  the  proof  of  its  corporate  existence,'  yet  the  contrary  will 
be  held  where  the  general  denial  is  verified  by  oath.^ 

§  7669.  Question  Kaised  by  Plea  of  Nul  Tiel  Corpora- 
tion.—  In  jurisdictions  where  the  common-law  system  of 
pleading  prevails,  it  has  been  a  controverted  question  whether 
the  plea  of  nul  tiel  corporation  is  to  be  treated  as  a  plea  in 
abatement,  or  as  a  plea  in  bar  oi  the  action.  The  general 
opinion  seems  to  be  that  it  is  a  plea  in  bar;^  though  some  of 
the  courts  take  the  view  that  a  plea  that  there  is  no  such  cor- 
poration in  existence  is  substantially  matter  of  abatement 
only,  and  cannot  be  relied  upon  in  bar  of  the  action.*  More- 
over, where  such  a  plea  is  regarded  as  a  plea  in  abatement,  it 
must,  under  most  systems  of  pleading,  precede  the  answer  to 
the  merits.'  There  was,  under  the  principles  of  common-law 
pleading,  another  distinction,  which  was  extremely  technical. 
It  was  that,  whereas,  under  the  general  issue,  the  plaintiff 
was  bound  to  prove,  in  the  first  instance,  that  it  was  a  corpo- 

§4199;  applied  in  Michigan  Ins.  Bank  414;  Marsh  v.  Astoria  Lodge,  27  111. 

V.  Eldred,  130  U.  S.  693 ;  s.  c.  12  Sup.  421 ;  Proprietors  v.  Eastman,  32  N.  H. 

Ct.Eep.  450;  Mo.  Act  Mar.  15th,  1883;  470;   School  Dist.  v.  Aldrich,  13  N. 

applied    in    White    v.  Bellefontaine  H.  139;  School  Dist.  v.  Blaisdell,  6 

Lodge,  30  Mo.  App.  682.  N.  H.  197 ;  Mahony  v.  Bank,  4  Ark. 

'  Taendstickfabriks     Aktiebolaget  620 ;  Christian  Society  v.  Macomber, 

Vulcan  V.  Myers,  34  N.  Y.  State  Eep.  3  Met.  (Mass.)  235. 

122 ;  s.  c.  11  N.  Y.  Supp.  663.  «  Jones  v.  Bank  of  Tennessee,  8  B. 

»  Williams  &c.  Co.  v.  Smith,  33  Mon.  (Ky.)  122,  123;   s.  c.  46  Am. 

Wis.  530.  Dec.   540;    Woodson  v.  Bank,  4  B. 

»  Price  V.  Grand  Kapids  &c.  E.  Co.,  Mon.  (Ky.)  203. 

18  Ind.  137.  '  Jones  v.  Cincinnati  Type  Foun- 

*  Chance «.  Indianapolis  &c.  Gravel  dry  Co.,  14  Ind.  89;  Phenix  Bank 
Eoad  Co.,  82  Ind.  472;  Indianapolis  v.  Curtis,  14  Conn.  437;  s.  c.  o6  Am. 
&c.Min.  Co.  1).  Herkimer,  46  Ind.  142.  Dec.  492.    In  Missouri,  and  no  doubt 

*  Bac.  Abr.,  Abatement ;  Northum-  under  some  other  codes,  all  matters  of 
berland  Co.  Bank  v.  Eyer,  60  Pa.  St.  defense,  whether  in  abatement  or  in 
436 ;  rioereth  v.  Franklin  Mill  Co.,  30  bar,  axe  pleadable  in  one  answer. 

m.  151 ;  Lewiston  v.  Proctor,  27  111. 
6090 


QUESTIONS  OF  CORPORATE  EXISTENCE.    [6  Thomp.  Corp.  §  7669. 

ration,  therefore,  a  special  plea  setting  up  negatively  that 
it  was  not  a  corporation,  was  bad  on  special  demurrer  as 
amounting  to  the  general  issue.'  But  this  principle  would 
have  no  application,  and  a  special  plea  of  nul  tiel  corporation 
would  be  open  to  no  such  objection,  in  those  jurisdictions 
where  the  modern  doctrine  obtains,  that  the  question  of  the 
corporate  existence  of  the  plaintiff  cannot  be  raised  upon  the 
general  issue.^  If,  therefore,  in  any  case,  the  plaintiff  would 
not  be  bound  to  prove  its  incorporation,  the  plea  of  nul  tiel 
corporation  would  raise  the  issue.  But  if  the  nature  of  the 
action  was  such  —  as  where  the  plaintiff  sued  upon  a  promise 
made  upon  condition  of  its  becoming  a  corporation — that  it 
was  bound,  in  order  to  state  and  prove  a  case  for  a  recovery, 
to  allege  and  prove  that  it  was  a  corporation,  then  it  was  held 
the  plea  of  nul  tiel  corporation  amounted  to  a  general  denial, 
and,  if  pleaded  with  an  answer  of  general  denial,  might  be 
stricken  out  on  motion.* 


■  Bank  of  Auburn  v.  Weed,  19 
Johns.  (N.  Y.)  300.  See  also  Wood  v. 
Jefferson  County  Bank,  9  Cow.  (N. 
Y.)  194;  Farmers'  &c.  Bank  «.  Eay- 
ner,  2  Hall  (N.  Y.),  195;  Oarmichael 
V.  Trustees,  3  How.  (Miss.)  84,  100. 

2  Bank  v.  Allen,  11  Vt.  302;  Bos- 
ton &c.  Foundry  v.  Spooner,  5  Vt.  93 ; 
Heaston  v.  Cincinnati  &c.  K.  Co.,  16 
Ind.  275 ;  «.  c.  79  Am.  Dec.  430;  Hub- 
bard V.  Chappel,  14  Ind.  601 ;  Morgan 
V.  Lawrenceburgb  Ins.  Co.,  3  Ind. 
285 ;  Jones  v.  Cincinnati  Type  Foun- 
dry, 14  Ind.  89;  Guaga  Iron  Co.  v. 
Dawson,4 Blackf .  (Ind. ) 202 ;  Mclntire 
V.  Preston,  10  111.  48;  «.  c.  48  Am.  Dec. 
321 ;  Montgomery  E.  Co.  v.  Hurst,  9 
Ala.  513;  Prince  v.  Commercial  Bank, 
1  Ala.  241;  s.  c.  34  Am.  Dec.  773; 
Wert  V.  Crawfordsville  &c.  Tump. 
Co.,  19  Ind.  242. 

°  Wert  V.  Crawfordsville  &c. 
Turnp.  Co.,  19  Ind.  242.  In  Massa- 
chusetts, the  party  who  intends  to 
avail    himself  of    this  circumstance 


must  give  notice  of  his  intention  to 
do  so,  in  a  specification  of  defense. 
Townsend  v.  First  Freeville  Baptist 
Church,  6  Gush.  (Mass.)  279.  Accord- 
ingly, in  an  action  by  a  corporation, 
the  defendant  may  plead  the  general 
issue,  giving  notice  at  the  same  time 
that  he  shall  deny  that  the  plaintiff 
is  a  corporation,  in  which  case  the 
plaintiff  is  bound  to  prove  its  corpo- 
rate existence.  Christian  Society  v. 
Macomber,  3  Met.  (Mass.)  235;  First 
Universalis't  Society  v.  Currier,  3  Met. 
(Mass.)  417.  It  was  held,  in  several 
early  cases  in  Arkansas,  that  in  the 
case  of  a  public  corporation  created 
under  a  public  law,  of  which  the 
courts  take  judicial  notice,  a  plea  of 
nul  tiel  corporation  will  be  bad  on 
demurrer;  since  the  court  will  look 
to  the  statute,  and  from  it  determine 
the  question  of  the  existence  of  the 
corporation.  McKiel  v.  Eeal  Estate 
Bank,  4  Ark.  592 ;  Mahoney  v.  Bank, 
4  Ark.  620,  622;  Murphey  v.  State 
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§  7670.  This  Plea  Baises  only  Question  of  Existence  de 
Facto  of  Corporation.  —  Upon  the  trial  of  the  issue  of  fact 
raised  by  such  an  answer  and  a  reply  thereto,  it  is  said  that 
the  evidence  is  limited  to  the  question  of  the  existence  de 
Jacto  of  a  corporation,  under  an  authority  sanctioning  such  a 
corporation  de  jure.  In  other  words,  mere  irregularities  in 
organization  cannot  be  shown  collaterally,  where  there  is  no 
defect  of  power.*  But  this,  on  a  principle  already  considered,^ 
is  restrained  to  cases  where,  under  the  law,  such  a  corporation 
ffhight  exist? 

§  7671.  Nul  Tiel  Corporation,  how  Pleaded. — In  an  ac- 
tion by  a  plaintiff,  alleging  itself  to  be  a  corporation,  a  plea 


Bank,  7  Ark.  57 ;  Pickett  v.  Trustees, 
«  Axk.  224 ;  Conway  r.  State  Bank,  13 
Ark.  43,  51  (where  the  plea  was 
stricken  out  for  the  same  reason). 
But  these  holdings  were  clearly  un- 
sound; since  in  the  case  of  private 
corporations  it  requires  something 
more  than  an  enabling  act  to  create 
a  corporation,  but  the  charter  must 
have  been  accepted.  Ante,  §  52.  And 
it  is  upon  this  principle  that  the  or- 
dinary mode  of  proving  the  existence 
of  a  corporation  is  to  prove  a  charter 
and  user  thereunder.  Ante,  i  220; 
post,  §  7689.  These  decisions  were  ac- 
cordingly evasively  overruled  in  a 
case  where  the  court  saw  the  true 
principle.  Hammett  v.  Little  Eock 
&c.  R.  Co.,  20  Ark.  204.  "If,  how- 
ever," said  English,  J.  "the  statute 
does  not  ipso  facto  create  the  corpora- 
tion eo  instanti,  but  prescribes  some- 
thing to  be  done  after  its  passage,  as 
a  condition  precedent  to  the  legal  ex- 
istence of  the  corporation,  we  suppose 
the  plea  would  be  good,  and  the 
plaintiff  would  have  to  reply  to  it, 
and  prove  that  the  thing  was  done, 
which  the  statute  required  to  be  done 
as  a  condition  precedent  to  the  coming 
into  existence  of  the  corporation." 
1  Heaston  v.  Cincinnati  &c.  E.  Co., 
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16  Ind.  275;  ».  c.  79  Am.  Dec.  430; 
Bank  of  Toledo  v.  International  Bank, 
21  N.  y.  542;  Ewing  t;.  Eobeson,  15 
Ind.  26;  Harriman  v.  Southam,  16 
Ind.  190;  Gillespie  v.  Fort  Wayne 
&c.  E.  Co.,  17  Ind.  243 ;  Williams  v. 
Franklin  &c.  Asso. ,  26  Ind.  310 ;  Brown 
V.  Killian,  11  Ind.  449 ;  Evansville  &c. 
E.  Co.  V.  Evansville,  15  Ind.  395. 

»  Ante,  §  605. 

"  Heaston  v.  Cincinnati  &c.  E. 
Co.,  16  Ind.  275,  279;  s.  c.  79  Am. 
Dec.  430.  When,  therefore,  it  was 
alleged  in  an  answer  in  the  nature  of 
a  plea  of  nut  tiel  corporation,  that  the 
articles  by  which  the  corporation  was 
organized  were  filed  before  the  law 
•  authorizing  its  organization  was  in 
force,  it  was  held  that  such  allega- 
tions were  properly  stricken  out;  since 
they  would  be  bad  on  demurrer,  as  the 
court  judicially  knew  that  the  general 
railroad  law  was  in  force  at  the  time 
when  the  corporation  was  formed. 
Heaston  v.  Cincinnati  &c.  E.  Co., 
16  Ind.  275;  «.  e.  79  Am.  Deo.  430. 
In  State  v.  Bailey,  16  Ind.  46;  8.  c. 
79  Am.  Dec.  405,  —  it  was  held  that 
courts  will  take  judicial  notice  of  the 
time  when  a  statute  took  effect  and 
will  decide  the  question  as  a  question 
of  law. 
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that,  at  the  time  the  suit  was  commenced,  there  was  no  such 
corporation  in  existence  as  the  plaintiff,  has  been  held  sub- 
stantially good.*  A  plea  stating  that  the  plaintiff  "  is  not  a 
corporation  duly  authorized  by  law  to  maintain  this  suit," 
was  held,  although  brief,  to  contain  all  that  is  of  substance  in 
the  plea  of  nul  tiel  corporation.^  Where  a  corporation,  once 
legally  existing,  is  alleged  to  have  ceased  so  to  exist,  it  is  neces- 
sary that  the  pleading  should  show  and  set  forth  particularly 
the  manner  in  which  the  corporate  powers  have  ceased.'  If 
we  advert  to  the  rule  of  pleading  that  it  is  not  necessary  for 
the  plaintiff,  suing  in  a  name  which  imports  its  corporate 
existence,  formally  to  allege  that  it  is  a  corporation,*  then  it 
would  seem  to  be  immaterial  whether  the  issue  is  raised  by 
such  a  formal  allegation,  and  is  traversed  by  a  special  plea, 
or  whether  it  is  raised  by  a  special  plea  and  replication,  in  the 
absence  of  such  a  formal  allegation.* 

§  7673.  Further  as  to  Particularity  of  Averment  in  Kais- 
ingr  Question  of  Corporate  Existence.  —  Where  the  rule  has 
been  adopted,  whether  by  statute  or  judicial  decision,  that 
the  existence  of  the  plaintiff  as  a  corporation  is  not  open  to 
contest,  unless  the  defendant  alleges,  in  his  answer  or  other 
defensive  pleading,  that  it  is  not  a  corporation,  —  the  allega- 
tion must  be  made  in  positive  terms,  or  by  a  direct  negative  aver- 

^MorganB.Lawrenceburglilns.Co.,  'Johnson  v.  Hanover  Nat.  Bank, 

3  Ind.  285.    That  an  answer  pleading  88  Ala.  271. 

nul  tiel  corporation  may  be  stricken  out  '  Sutherland  v.  Lagro  &c.  Co.,  19 
as  a  sham,  on  plaintiffs  producing  evi-  Ind.  192.  Compare  TJnderhill  v.  Bank, 
dence  of  their  incorporation,  and  the  6  Ark.  135. 
defendant  showing  nothing  to  the  con-  *  Ante,  §  7658. 
trary,  —  see  Commonwealth  Bank  v.  '  Thus,  under  the   Massachusetts 
Pryor,  11  Abb.  Pr.  (n.  s.)  (N.  Y.)  227.  practice,  in  an  action  against  persons 
Where  the  complaint  described  the  sued  in  a  corporate. name,  if  their  in- 
plain  tiffs  as  the  "  St.  Louis  Bagging  &  corporation  is  not  alleged  as  a  fact  in 
Eope  Company,"  and  nothing  more,  the  declaration,  or  if,  being  alleged,  it 
it  was  held  that  a  plea  of  nul  tiel  corpo-  is  denied  in  the  answer,  the  plaintiff 
ration  might  be  stricken  out  as  irrele-  is  bound  to  prove  it  aflBlrmatively  on 
vant,  because  it  did  not  appear  from  the  trial,  if  then  controverted  by  the 
the  complaint  that  the  plaintiff  sued  defendants.    Gott  v.  Adajns  Express 
as  a  corporation.    Ware  v.  St.  Louis  Co.,  100  Mass.  320. 
Bagging  &c.  Co.,  47  Ala.  667, 
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ment,  and  will  not  be  sufficient  if  made  merely  upon  information 
and  belief}  On  the  other  hand,  in  an  action  by  a  corporation, 
a  plea  that  plaintiff  is  not  a  corporation  authorized  to  main- 
tain the  action,  is  a  defense  to  the  whole  action,  and  devolves 
on  plaintiff  the  burden  of  proving  its  corporate  existence.'' 


'  Concordia  Savings  &c.  Asao.  v. 
Eead,  93  N,  Y.  474;  Bengston  v. 
Thingvalla  S.  S.  Co.,  31  Hun  (N.  Y.), 
96 ;  East  Eiver  Electric  Light  Co.  v. 
Clark,  18  N.  Y.  Supp.  463;  East  Eiver 
Bank  v.  Eogers,  7  Bosw.  (N.  Y.)  493; 
First  Nat.  Bank  v.  Loyhed,  28  Minn. 
396  (under  a  statute).  Accordingly, 
an  answer  stating  that  "  the  defend- 
ant has  no  information  sufficient  to 
form  a  belief,"  concerning  the  plain- 
tiff's allegation  that  it  is  a  corpora- 
tion,"  and  therefore  denies  the  same," 
is  therefore  insuflBcient  under  such 
a  statute.  Crane  Bros.  Man.  Co.  v. 
Jlorse,  49  Wis.  368.  Accordingly,  a 
verified  plea,  which  (omitting  the 
formal  parts)  recites  that  "the  de- 
fendant says  the  plaintiff  is  a  corpo- 
ration, not  incorporated  under  the 
laws  of  the  State  of  Indiana,  but  is 
incorporated  and  organized  under  the 
laws  of  the  State  of  New  York;  and 
that,  at  the  commencement  of  this 
action,  the  plaintiff  had  not  complied 
with  the  provisions  of  an  act  of  the 
General  Assembly  of  the  State  of 
Indiana,  entitled  'An  act  respecting 
foreign  corporations  and  their  agents 
in  this  State,'  approved  June  15, 
1852,"  is  not  a  good  plea  in  abate- 
ment, raising  the  question  of  the 
right  of  the  plaintiff  to  maintain  a 
suit  in  the  domestic  jurisdiction ;  be- 
cause it  states  merely  a  conclusion, 
and  not  a  fact.  Singer  Man.  Co.  v. 
Efflnger,  79  Ind.  264.  Similarly,  an 
information  in  the  nature  of  guo  war- 
ranto against  a  corporation,  alleging 
that  it  did  not  file  a  copy  of  its  articles 
of  association  with  the  recorder  of  the 
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county  in  which  it  was  pretending  to 
exercise  the  functions  of  a  corpora- 
tion, is  not  a  reasonably  certain  aver- 
ment that  the  articles  were  not  filed 
in  the  recorder's  office.  State  v. 
Bethlehem  &c.  Gravel  Eoad  Co.,  32 
Ind.  357. 

'  Johnson  v.  Hanover  Nat.  Bank, 
88  Ala.  271 ;  «.  c.  6  South.  Eep.  909. 
Under  a  statute  (Cal.  Civ.  Code, 
§  299),  requiring  corporations  to  file  a 
copy  of  their  articles  of  incorporation 
in  the  county  where  their  property 
is  situated,  and  providing  that,  until 
this  is  done,  they  "  shall  not  maintain 
or  defend  any  action  or  proceeding  in 
relation  to  such  property,"  the  fail- 
ure so  to  file  a  copy  of  the  articles 
must  be  specifically  set  up  in  the 
answer,  in  order  to  state  a  defense 
under  the  statute,  and  is  not  well 
pleaded  by  an  answer  which  merely 
denies  the  existence  of  the  corpora- 
tion. Southern  Pac.  E.  Co.  v.  Pur- 
cell,  77  Cal.  69 ;  s.  c.  18  Pac.  Eep.  886; 
Ontario  State  Bank  v.  Tibbits,  80 
Cal.  68 ;  s.  c.  22  Pac.  Eep.  66.  That 
a  want  of  compliance  with  the  statute 
cannot  be  specially  pleaded, — see, 
further,  Phillips  v.  Goldtree,  74  Cal. 
151;  Southern  Pac.  E.  Co.  v,  Purcell, 
77  Cal.  69;  on«f,  §  7661,  note.  That  an 
allegation  of  incorporation  is  "new 
matter,"  within  the  meaning  of  a 
stipulation  of  New  York,  —  see  Becht 
V.  Harris,  4  Minn.  504.  That  the 
abbreviation  "  0.  B.  &  Q.  E.  E.  Co.," 
was  not  a  sufficient  description  of  a 
party  in  a  petition  to  take  depositions, 
was  held  in  Accola  v.  Chicago  &c.  E. 
Co.,  70  Iowa,  185;  s.  c.  30  N.  W.  Eep. 
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§  7673.  Particularity  of  Statement  where  Defendant 
Pleads  Corporate  Existence. —  It  seems  that  where  a  de- 
fendant pleads  the  existence  of  a  corporation  by  way  of  induce- 
ment, or  otherwise,  it  is  not  necessary  for  him  to  plead  it  more 
specifically  than  where  a  plaintiff  pleads  it,  but  that  he  may 
make  the  allegation  in  general  language.* 

§  7674.  Particularity  in  Replication  to  Plea  of  Iful  Tiel 
Corporation.  —  Under  the  old  practice,  where  the  plaintiff 
replied  to  a  plea  of  nul  tiel  corporation,  it  was  necessary  for 
him  to  plead  with  more  accuracy  than  in  stating  the  fact  of 
corporate  existence  in  his  original  declaration.  For  instance, 
it  has  been  held  that  a  replication  to  a  plea  alleging  that  there 
is  no  such  a  corporation  as  the  plaintiff,  must  set  forth  spe- 
cially how  the  plaintiffs  are  a  corporation,  if  their  incorporating 
act  requires  certain  things  to  be  done  before  they  can  become 
such.^  And  where,  under  the  Revised  Statutes  of  New  York ' 
he  pleaded  the  title  of  the  incorporating  act,  it  was  neces- 
sary to  state  it  with  entire  accuracy,  and  a  variance  between 
the  statement  and  the  title  of  the  act  as  it  really  was,  was 
ground  of  demurrer  if  the  act  was  a  public  statute*  so  that 
the  court  could  notice  it  judicially.  This  will  impress  the 
modern  practitioner  as  senseless  technicality;  since  it  is  not 
necessary  to  plead  a  public  statute  at  all,  because  the  court 
will  notice  it  judicially. 

§  7675.  Burden  of  Proof  under  This  Plea. — Where  the 
declaration,  or  other  affirmative  pleading,  substantially  alleges 
that  the  plaintiff  is  a  corporation,  and  a  plea  of  nul  tiel  cor- 

503 ;  although  the  most  ignorant  man  a  corporation.    Johnson  v.  Gibson, 

in  Iowa  undoubtedly  knows  that  the  78  Ind.  282. 

abbreviation,  which  is  in  constant  '  Bank    of    Auburn  v.  Aikin,   18 

use,  means  the  Chicago,  Burlington,  Johns.  (N.  Y.)  137. 

&  Quincy  Eailroad  Company.  '  Permitting  an  act  of  incorpora- 

^  Manby  v.  Long,  3  Lev.  107.  This  tion  to  be  pleaded  by  its  title  and 

is  especially  true  where  the  rule  of  date  of  passage:  2  Bev.  Stat.  N.  Y. 

the  forum  does  not  require  it  to  be  459,  §  13. 

pleaded  at  all,  in  a  case  where  the  *  Union  Bank  v.  Dewey,  1  Sandf. 

name  used  imports  that  tlie  party  is  (N,  Y.)  509. 
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poration  is  interposed  by  the  defendant,  this  plea  operates  as 
a  special  traverse  of  the  averment  that  the  plaintiff  is  a  cor- 
poration, and  puts  upon  the  plaintiff,  the  burden  of  proving 
that  fact.  * 

§  7676.  Plea  of  Nul  Tie!  Corporation  Defendant.  —  Where 
the  defendant  is  sued  as  a  corporation,  and  pleads  that  it  is 
not  a  corporation,  the  governing  principles  are  totally  differ- 
ent from  those  discussed  in  the  preceding  sections.  In  the 
first  place,  there  is  an  incongruity  in  a  corporation,  or  in  any 
party  sued  as  a  corporation,  appearing  by  attorney,  as  a  cor- 
poration.must  appear  if  at  all,"  and  defending  on  the  ground 
that  it  is  not  a  corporation.  It  looks  at  first  blush  somewhat 
like  the  case  of  a  natural  person,  upon  being  served  with  sum- 
mons in  an  action,  appearing  by  attorney  a^d  alleging  that 
there  is  no  such  person  as  himself.  Some  judges  have  thought 
this  incongruity  insuperable.'    The  strict  logic  of  this  ques- 


'  Spangler  v.  Indiana  &c.  E.  Co., 
21  111.  276 ;  Lewiston  v.  Proctor,  27  111. 
414;  Stone  v.  Great  Western  Oil  Co., 
41  111.  85 ;  Ramsey  v.  Peoria  &c.  Ins. 
Co.,  55  111.  311 ;  Bailey  v.  Valley  Nat. 
Bank,  127  HI.  332;  e.  c.  19  N.  E.  Rep. 
695;  Indianapolis  &c.  Min.  Co.  ». 
Herkimer,  46  Ind.  142;  Hallett  v. 
narrower,  33  Barb.  (N.  Y.)  537; 
Saltsman  v.  Schultz,  14  Hun  (N.  Y.), 
256 ;  Johnson  v.  Hanover  Nat.  Bank, 
88  Ala.  271 ;  s.  c.  6  South.  Rep.  909 ; 
Savage  v.  Russell,  84  Ala.  103.  The 
rule  is  the  same  in  the  proceedings  in 
the  District  Courts  of  the  United  States 
in  admiralty;  so  that  a  libelant,  suing 
as  a  corporation,  has  the  burden  of 
proving  its  organization,  where  its 
corporate  existence  is  put  in  issue  by 
the  answer.  The  Guy  O.  Goss,  53 
Fed.  Rep.  839.  So,  where  plaintiffs 
sue  as  a  corporation,  in  Massachu- 
setts, and  the  defendant,  on  pleading 
the  general  issue,  gives  notice,  con- 
formably to  a  rule  of  court,  that  he 
will  deny  their  corporate  existence, 
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they  must  prove  it,  or  they  cannot 
maintain  their  action.  First  Univer- 
salist  Soc.  V.  Currier,  3  Met.  (Mass.) 
417.  Circumstances  under  which 
the  onus  of  disproving  the  articles 
of  incorporation  are  upon  those  who 
signed  them:  Pennsylvania  Ins.  Co. 
ti.  Murphy,  5  Minn.  36. 

"  Ante,  §  7645. 

'  ThuSj.in  Oxford  Iron  Co.  v.  Sprad- 
ley,  46  Ala.  98,  it  is  said,  in  the  opin- 
ion of  the  court  by  Peck,  0.  J. :  "  The 
plea  of  nul  tiel  corporation,  where  a 
defendant  is  sued  as  a  corporation 
aggregate,  is  an  inappropriate  plea, 
and  an  inconsistency  in  itself.  We 
find  no  precedent  for  such  a  plea  in 
such  a  case,  nor  any  case  in  which  it 
has  been  pleaded.  The  appointment 
of  an  attorney,  and  an  appearance  by 
him  for  the  defendant,  is  an  admis- 
sion on  the  record  that  the  defendant 
is  a  corporation."  So,  in  Colorado  it 
is  held  that  a  defendant,  impleaded 
as  a  corporation,  cannot  deny  its  ex- 
istence,  either  in  abatement   or   in 
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tion  would  be  that  if  a  defendant  is  sued  as  a  corporation, 
and  there  is  no  such  corporation,  then  no  one  can  be  interested 
in  appearing,  for  the  purpose  of  setting  up  that  fact;  because, 
as  already  seen,*  a  judgment  against  a  dead  corporation,  like 
a  judgment  against  a  dead  man,  would  be  void.  But  a  little 
reflection  will  show  that  this  argument  is  untenable.  In  the 
first  place,  it  is  a  disputed  question  whether  a  judgment  against 
a  dead  corporation  or  a  dead  man  is  void,  or  whether  it  is 
merely  erroneous  or  voidable,  in  the  sense  that  it  is  capable  of 
being  reversed  in  a  proceeding  in  the  nature  of  a  writ  of  error 
coram  nobis,  for  an  error  of  fact,  upon  such  error  being  shown.* 
In  the  second  place,  although  we  may  call  it  void,  it  is  never- 
theless good  until  its  invalidity  is  made  to  appear  in  some 
proceeding,  direct  or  collateral.  Until  then,  it  is  capable  of 
mischief.  It  may  operate  injuriously  upon  the  rights  of  par- 
ties interested  in  a  proper  distribution  of  the  assets  of  the 
corporation,  and  upon  the  rights  of  other  creditors  and  of  the 
stockholders.  .  It  is  therefore  believed  that  it  will  not  do  to  say 
that  where  a  defendant  is  impleaded  as  a  corporation,  which 
is  not  such,  no  one  can  appear  for  the  real  parties  in  interest 
and  show  the  real  fact.'  Indeed,  the  same  court  that  put  forth 
the  proposition  that  a  defendant,  sued  as  a  corporation,  could 
not  plead  nul  tiel  corporation,  added,  in  a  subsequ-ent  case, 
the  following  qualification:  "The  substance  of  such  a  plea 
seems  necessary  or  permissible  only  in  cases  of  misnomer  or 
dissolution,  and  in  the  form  and  manner  required  in  the  case 

bar ;  because,  if  it  is  not  a  corpora-  ia  brought  into  court  by  a  corporate 

tion,  it  cannot  aa  such '  appear  and  name,    its    corp.ji-ate    existence    ia 

plead.     Western  Union  Tel.  Co.  v.  thereby  admitted.  Mud  Creek  Drain- 

Eyser,  2  Colo.  141,  153'.     Upon  the  ing  Co.  ■;;.  State,  43  Ind.  236;    ante, 

same  principle,  it  has  been  held  that  §  7645.    Compare  Stoddard  v.  Onon- 

an  information  against  a  body  in  its  daga  Ann.  Conf.,  12  Barb.  (N.   Y.) 

corporate  name,  charging  that  it  has  573;  Curtis  v.  Central  R.  Co.,  6  Mo- 

not  been  legally  organized,  and  point-  Lean  (U.  S.),  401. 
ing  out  certain  supposed  defects  in  ^  Ante,  §§  6725,  6726. 

its  organization,  and  praying  for  its"  '  Ante,  §  6725. 

dissolution,  is  bad,  by  reason  of  not  •  See  the  strong  reasoning  upon 

having  been  brought  against  the  per-  this  question  of   Hammond,   J.,   in 

sons  claiming  to  be  the  corporation,  —  Kelley  v.  Mississippi  Cent.  E.  Co.,  1 

the  court  reasoning  that  if  a  body  Fed.  Kep.  564,  569. 
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of  a  person."  ^  But  whatever  doubt  there  may  have  been 
upon  the  question  whether  the  plea  of  nul  tiel  corporation,  where 
the  plaintiff  sued  as  a  corporation,  and  the  defendant  by  its  plea 
challenges  its  corporate  existence,  was  a  plea  in  abatement  or 
in  bar,^  —  there  would  seem  to  be  no  doubt,  on  principle,  that 
where  the  plaintiff  impleads  a  defendant  as  a  corporation,  and 
the  defendant  pleads  nul  tiel  corporation  in  respect  of  itself,  it 
is  a  plea  in  the  nature  of  a  plea  in  abatement,  and  the  persons 
interposing  such  a  plea  are  bound  to  state  who  they  really 
are,  —  that  is  to  say,  by  analogy  to  the  common-law  principle 
where  the  defendant  pleads  a  misnomer,  they  are  bound  to  give 
the  plaintiff  a  better  writ.  Again,  whatever  doubt  there  may 
have  been  in  cases  where  the  plaintiff  was  suing  as  a  corpora- 
tion, there  never  was  any  foundation  for  a  doubt  that  where 
a  defendant,  sued  as  a  corporation,  appeared  and  pleaded  the 
general  issue,  this  was  an  admission  of  its  corporate  existence, 
that  is  to  say,  of  its  capability  of  being  sued  as  a  corporation, 
—  and  also  its  capability  of  being  sued  as  a  corporation  in  the 
place  where  the  action  against  it  was  prosecuted.* 

■    §  7677.  Nul  Tiel  Corporation  Defendant,  how  Pleaded. — 

When  certain  defendants,  sued  as  a  corporation,  appear  and 
plead  in  , abatement  that  they,  "  together  with  others,"  are 
doing  business  under  a  corporate  name  —  that  of  the  defend- 
ant to  the  suit  —  but  deny  that  the  company  is  now,  or  ever 
has  been,  a  corporation,  this  plea  may  be  successfully  attacked 
by  a  demurrer.  It  is  defective  in  that  it  does  not  give  the  plain- 
tiff a  better  writ.*  The  plea  should  set  forth  who  were  the 
"  others"  with  whom  the  persons  answering  are  doing  busi- 

*  McOullought;.  Talladega  Ins.  Co.,  tion  on  its  merits,"  it  is  competent 

46  Ala.  376.    In  Massachusetts,  in  an  for  the  defendants,  in  their  answer, 

action  against  a  corporation,  after  the  to  deny  that  they  are  a  legal  corpo- 

entry  of  a  general  appearance  on  the  ration.    Greenwood  v.  Lake  Shore  R. 

docket,  and  the  filing  by  the  corpo-  Co.,  10  Gray  (Mass.),  373;   Gott  v. 

ration  of  an  affidavit  of  merits,  or,  in  Adams  Express  Co.,  100  Mass.  320. 
the  language  of   the  statute   (Laws  '^  Ante,  §  7669. 

Mass.  1852,  ch.  812),  that  the  party  •  Freeman  v.  Machias  Water  &c. 

"  verily  believes  that  the  defendants  Co.,  38  Me.  343. 
have  a  substantial  defense  to  the  ac-  •  1  Ohitty  on  PI.  (6th  ed.),  p.  481. 
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ness  in  the  corporate  name  of  the  defendant,  to  the  end  that 
the  plaintiff  may  know  against  whom  to  bring  his  suit,  if  the 
plea  should  be  sustained.* 

§  7678.  Stag's  of  the  Proceedings  at  Which  Defense  of  Nul 
Tiel  Corporation  Pleadable.  —  Unquestionably  if,  as  some  of 
the  courts  hold,  the  plea  of  nul  tiel  corporation,  or  a  plea  of  that 
nature  under  the  codes  of  procedure,  is  to  be  regarded  as  a  plea 
in  abatement  merely,  then,  unless  the  ordinary  rule  of  plead- 
ing has  been  changed  by  statute,  the  plea  must  be  made  in 
limine,  before  pleading  to  the  merits;  otherwise  it  will  be 
waived.  Indeed,  as  elsewhere  seen,^  judicial  authority  is  now 
overwhelming,  to  the  effect  that  it  is  waived  by  pleading  to  the 
merits;  and  in  conformity  with  this  principle  the  general  rule 
is  believed  to  be  that  where  such  a  plea  is  combined  with  an 
answer  to  the  merits,  though  in  different  paragraphs,  it,  may 
be  disregarded.  But  this  principle  yields  to  statutory  rules  of 
pleading  in  particular  jurisdictions.  Thus,  in  Missouri,  the 
defendant  may  set  up  in  a  single  answer  as  many  defenses  as 
he  may  have,  and  matter  in  abatement  may  be  pleaded  with 
matter  in  bar  in  different  paragraphs  of  the  same  answer.* 
So,  in  Massachusetts,  even  where  the  defendants  are  sued  in 
the  character  of  a  corporation,  they  may  deny  that  they  are  a 

*  American  Express  Co.  v.  Hag-  the  State  of  Pennsylvania,  or  under 
gard,  37  111.  465 ;  s.  c.  87  Am.  Dec.  the  laws  of  any  other  State  or  gov- 
257.  Where  a  defendant  was  sued  ernment,  for  the  purpose  of  carrying 
as  a  corporation,  which  was  in  fact  a  on  the  business  of  common  carrier 
limited  partnership,  a  denial  in  its  an-  in  goods  and  merchandise,  or  other- 
swer  "  that  defendant  is  or  ever  was  wise,"  it  was  held  that  this  pleading 
a  corporation,  organized  and  existing  was  sufficiently  specific  under  a  stat- 
under  the  laws  of  England,"  was  held  ute  (Iowa  Code,  §2717),  providing 
a  negative  pregnant,  —  pregnant  with  that  where  the  defendant  is  sued  as 
the  admission  that  the  defendant  was  a  corporation,  "it  shall  not  be  suffl- 
a  corporation,  and  it  consequently  cient  to  say  so  in  terms  contradictory 
raised  no  issue.  Wright  v.  Fire  Ins.  of  the  allegation,  but  the  facts  relied 
Co.,  12  Mont.  474.  Where  a  de-  on  shall  be  specifically  stated."  Fol- 
fendant,  sued  as  a  corporation,  an-  som  v.  Star  Union  &c.  Freight  Line, 
.swered;  denying  that  "it  is  or  ever  64  Iowa,  490,  497. 
has  been  a  corporation,  either  public  *  Ante,  §  7665. 
or  private,  and  duly  organized,  char-  •  Oohn  v.  Lehman,  93 Mo.  574;  Me- 
tered, or  existing  under  the  laws  of  Intire  v.  Calhoun,  27  Mo.  App.  513. 
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corporation,  after  they  have  appeared  generally  and  filed  an 
affidavit  of  merits.  The  entry  of  a  general  appearance  is 
regarded  as  a  waiver  of  all  objections  grounded  on  the  want 
of  a  proper  service  of  the  writ  upon  the  defendants,  but  not  as 
affecting  the  merits;  and  the  question  of  the  defendant  being 
a  corporation  is  consequently  regarded  as  a  question  affecting 
the  merits.^  In  Vermont,  in  an  action  of  booh  account  against 
a  corporation,  if  the  defendant  would  deny  its  corporate  exist- 
ence, the  question  must  be  raised  by  plea  before  judgment  to 
account  is  rendered.'' 

§  7679.  Amendments  in  Case  of  Failure  to  Plead  Cori>o- 
rate  Existence. — In  an  action  by*  or  against^  a  party  de- 
scribed by  an  artificial  name,  it  is  always  proper,  if  deemed 
necessary,  to  allow  the  plaintiff  to  amend  his  writ,  declaration 
or  complaint,  so  as  to  allege  the  fact  of  corporate  existence. 
And  the  rule  is,  of  course,  the  same  where  the  corporation  is 
not  sufficiently  described  so  as  to  identify  it  from  some  other 
corporation;  but  in  such  a  case  an  amendment  cannot  be  made 
substituting  the  other  corporation,  because  this  would  amend 
an  action  against  one  party  so  as  to  make  it  an  action  against 
another  party,  which  cannot  be  done;  but  a  new  action  must  be 
commenced  against  the  right  party,  founded  upon  new  process.* 

§  7680.  Defense  that  Plaintiff  Corporation  was  Organized 
for  Unlawful  Purposes.  —  It  seems  pretty  clear  that  it  will 
not  be  a  good  defense  to  an  action  brought  by  a  corporation, 
although  organized  under  the  laws  of  another  State,  that  the 
corporation  was  organized  primarily  for  an  unlawful  purpose^ 
—  that  is  to  say,  during  the  late  Civil  War,  for  the  purpose  of 
running  the  blockade  in  aid  of  the  rebellion,  —  unless  the  pur- 
pose of  the  action  is  in  aid  of  the  unlawful  purpose  for  which 
the  corporation  was  organized.* 

•  Greenwood  v.  Lake  Shore  E.  Co.,  '  Western  Railway  v.  Sistrunk,  85 

10  Gray  (Mass.),  373.  Ala.  352;  a.  c.  5  South.  Rep.  79. 

'  Hunneman  v.  Fire  District,  37  '  Little  v.  Virginia  &c.  Water  Co., 

Vt.  40.  9  Nev.  317. ' 

'  Wilson'!).  Sprague  &c.  Co.,  55 Ga.  '  Importing  &c.  Co.  v.  Locke,  50 

672  Ala.  332. 
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§  7681.  Corporate  Existence  how  put  in  Issue  in  Ac- 
tions before  Justices  of  the  Peace.  —  In  actions  before  jus- 
tices of  the  peace,  where  formality  of  pleading  is  not  required 
even  on.  the  part  of  the  plaintiff,  and  where  defensive  plead- 
ings may  be  made  ore  tenus,  the  existence  of  a  corporation 
may  be  put  in  issue  by  the  defendant,  without  a  denial  under 
oath,  and  even  without  a  written  denial  of  any  kind;*  and, 
on  an  appeal  to  a  higher  jurisdiction,  where  the  trial  is  de 
novo,  each  party  proceeds  without  filing  new  or  more  formal 
pleadings.  In  some  jurisdictions  this  rule  is  varied,  so  that, 
on  an  appeal  to  a  higher  court,  for  the  purpose  of  a  trial  de 
novo,  in  the  absence  of  anything  to  the  contrary,  the  defend- 
ant is  presumed  to  have  pleaded  the  general  issue?  This  plea 
goes  to  the  merits,  and  as  already  seen,  where  the  plaintiff 
sues  as  a  coi-poration,  it  admits  its  corporate  capacity,' and  its 
ability  to  sue  as  an  artificial  body.'  It  is  therefore  deemed 
immaterial,  in  such  an  action,  whether  the  plaintiff  was  in 
fact  a  corporation,  or  a  mere  voluntary  association  acting 
under  the  name  which  it  assumed;  and  so,  where  a  plaintiff, 
calling  itself  The  Farmers'  and  Drovers'  Bank,  sued  upon  a 
note  which  had  been  transferred  to  it  by  the  payee,  the  suit 
having  been  commenced  before  a  justice  of  the  peace,  it  was 
held  unnecessary,  upon  an  appeal  to  the  Circuit  Court,  to 
prove  that  the  plaintiff  was  a  corporation.* 

§  7682.  Manner  of  Pleading  Dissolution.  —  That  the  cor- 
poration has  ceased  to  exist  or  was  not  a  corporation  at  the 
commencement  of  a  suit  upon  a  contract,  may  be  pleaded  in 
abatement,  but  not  in  bar  of  a  recovery.^     Where  an  answer 

1  Stanley  v.  Farmers'  &c.  Bank,  17  failure  of  the  plaintiff  to  prove  its 

Kan.  592.  corporate  existence,  or  the  right  to 

»  Heed  v.  Snodgrasa,  55  Mo.  180.  make  an  objection  is  waived,  and  it 

*  Ante,  Ij  7665.  cannot    be  interposed  for  the    first 

*  Farmers'  &c.  Bank  v.  William-  time  on  appeal.  State  v.  New  York 
son,  61  Mo.  259;  Young  Men's  Chris-  &c.  Tel.  Co.,  49  N.  J.  L.  322;  g.  c.  8 
tian  Asso.  v.  Dubach,  82  Mo.  475,  Atl.  Rep.  290.  See  also  Johnston 
480.  In  New  Jersey  the  rule  is  simi-  Harvester  Co.  v.  Clark,  30  Minn.  308. 
lar.  The  defendant  must  take  an  '  Dental  Vulcanite  Co.  v.  Wether- 
exception  in  the  justice's  court  to  the  bee,  2  Cliff.  CU.  S.)  555 ;  Meikel  v. 
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denies  the  existence,  at  the  commencement  of  the  action,  of  a 
corporation  which  is  shown  to  have  once  existed,  the  answer 
should,  according  to  one  theory,  particularly  set  forth  the 
manner  in  which  the  corporate  powers  ceased.^  It  must,  ac- 
cording to  this  theory,  show  that  the  corporation  has  expired 
by  limitation,  or  that  it  has  been  terminated  by  a  competent 
legal  proceeding.  Merely  to  allege  facts  which  would  warrant 
an  adjudication  of  forfeiture  is  not  enough,  since  the  right  of 
the  corporation  to  exist  cannot  be  tried  collaterally.^  But  the 
prevailing  theory  seems  to  be  that  a  general  averment  of  disso- 
lution is  enough.' 


Article   III.     Proof  of  Corporate  Character. 


Section 

7689.  By   proving  charter  and  user 

thereunder. 

7690.  Proof  of  the  charter. 

7691.  Judicial  notice  of  charters  and 

general  statutes  of  incorpora- 
tion. 

7692.  Distinction  between  judicial  no- 

tice of  charter  and  judicial 
notice  of  corporation. 

7693.  Presumption  of  ancient  char- 

ter. 

7694.  Proof  of  corporate  existence  by 

reputation. 

7695.  Proof  under  statutes  by  show- 

ing that  the  body  acted  as  a 
corporation. 

7696.  Proof  of  user  under  a  charter. 


Section 

7697.  User  proved  by  proving  a  cor- 

poration de  facto. 

7698.  User  under  a  general  law. 

7699.  Proving     corporate     existence 

where  corporation  is  organ- 
ized under  general  laws. 

7700.  Filing  of  articles  and  election 

of  oflBcers. 

7701.  Organization  in  fact  and  user 

thereunder. 

7702.  Corporate  books  and  records  as 

evidence  of  organization  and 
user. 

7703.  Records  need  not  show  accept- 

ance of  charter. 

7704.  Proof  by  witnesses  under  notice 

to  produce  corporate  books. 


German  Sav.  Fund  Soc,  16  Ind.  181. 
Compare  ante,  §§  3348,  6672. 

'  Heaston  v.  Cincinnati  &c.  R.  Co., 
16  Ind.  275;  s.  c.  79  Am.  Dec.  430. 
The  court  say:  "A  faulty  answer  in 
this  respect  was  erroneously  held  good 
in  Morgan  v.  Lawrenceburgh  Ins.  Co., 
3  Ind.  285." 

'  Hartsville  University  v,  Hamil- 
ton, 34  Ind.  506. 

=  Ante,  ii  3348,  6672.  It  has  been 
ruled  that  where  the  receiver  of  a 
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railroad,  corporation  is  served  with 
process,  in  an  action  proceeding  on  a 
right  of  action  against  the  cor j. ora- 
tion, he  may  plead  in  abatement,  in 
his  own  name,  that  the  corporation 
is  extinct,  or  he  may  make  the  de- 
fense by  motion  to  dismiss  the  suit, 
or  by  a  suggestion  of  his  attorney  on 
the  record,  supported  by  aflSdavits 
showing  the  facts.  Kelley  v.  Missis- 
sippi &c.  E.  Co.,  2  Flipp.  (U.  S.) 
581. 
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Section 

7705.  Where  the  corporation  is  un- 

conditionally incorporated. 

7706.  Judicial  notice  of  the  existence 

of  corporation. 

7707.  Proof  by  acts  or  admissions  by 

the  opposite  party. 

7708.  Letters  patent,  certificate  of  in- 

corporation, articles  of  asso- 
ciation, etc. 

7709.  Conclusiveness  of  certificate  is- 

sued by  public  official. 


Section 

7710.  Certificate    of    commissioners 

that     conditions     precedent 
have  been  performed. 

7711.  Presumptions  in  favor  of   the 

regularity  of  organization. 

7712.  Proof  of  the  existence  of  a  for- 

eign corporation. 

7713.  Proof  of  corporate  existence  in 

criminal  cases. 


§  7689.  By  Proving  Charter    and   User   thereunder.  —  In 

respect  of  corporations  created  by  special  charters,  granted 
either  by  the  Crown  in  England  or  by  the  legislature  in  Eng- 
land or  America,  the  ordinary  mode  of  proving  the  existence 
of  a  corporation  is  to  prove  a  charter,  and  user  thereunder,  in 
the  name  therein  designated,  of  the  powers,  franchises,  and 
privileges  granted.  Briefly  stated,  the  mode  is  proof  of  a 
charter  and  user  thereunder.* 


'  Wood  V.  Jefferson  County  Bank, 
9  Cow.  (N.  Y.)  194;  Utica  Ins.  Co.  v. 
Caldwell,  3  Wend.  (N.  Y.)  296;  Utica 
Ins.  Co.  V.  Tilman,  1  Wend.  (N.  Y.) 
655;  Williams  v.  Bank  of  Michigan, 
7  Wend.  (N,  Y.;  539 ;  United  States 
Bank  v.  Stearns,  15  Wend.  (N.  Y.) 
314;  Eaton  v.  Aspinwall,  19  N.  Y. 
119 ;  Searsburgh  Turnp.  Co.  v.  Cutler, 
6  Vt.  315;  Gaines  v.  Bank,  12  Ark. 
769;  Heaston  v.  Cincinnati  &c.  E. 
Co.,  16  Ind.  275;  a.  c.  79  Am.  Dec. 
430;  Chester  Glass  Co.  v.  Dewey,  16 
Mass.  94;  Ewing  v.  Eobeson,  15  Ind. 
26 ;  Buncombe  Turnp.  Co.  i).  M'Carson, 
1  Dev.  &  B.  (N.  C.)  306;  McFarlan  v, 
Triton  Ins.  Co.,  4  Denio  (N.  Y.),  392; 
Marsh  v.  Astoria  Lodge,  27  111.  421; 
Cochran  ii.  Arnold,  58  Pa.  St.  899, 
405;  Buffalo  &c.  E.  Co.  i;.  Gary,  26 
N.  Y.  75 ;  Came  v.'  Brigham,  39  Me. 
35;  Sampson  v.  Bowdoinham  Steam 
Mill  Corp.,  36  Me.  78;  Mendota  v. 


Thompson,  20  111.  197 ;  State  v.  Louis- 
iana State  Bank,  20  La.  An.  468; 
Dooley  v.  Cheshire  Glass  Co.,  15  Gray 
(Mass.j,  494;  Barrett  v.  Mead,  10 
Allen  (Mass.),  337;  Cahill  v.  Kala- 
mazoo Mut.  Ins.  Co.,  2  Dougl.  (Mich.) 
124 ;  s.  c.  43  Am.  Dec.  457 ;  Way  v. 
Billings,  2  Mich.  397;  Merchants' 
Bank  v.  Harrison,  39  Mo.  433;  s.  c.  93 
Am.  Dec.  285;  People  v.  Beigler, 
Hill  &  D.  Supp.  (N.  Y.)  133;  Jones 
V.  Dana,  24  Barb.  (N.  Y.)  395;  Bank 
of  Toledo  V.  International  Bank,  21 
N.  Y.  542;  Methodist  Episcopal 
Church  V.  Pickett,  19  N.  Y.  482 ;  Wil- 
mington &c.  E.  Co.  V.  Saunders,  3 
Jones  L.  (N.  C.)  126;  Bank  of  Man- 
chester V.  Allen,  11  Vt.  302 ;  Hender- 
son V.  Mississippi  Union  Bank,  6 
Smedes&M.  (Miss.),  314;  Eamsey  v. 
Peoria  &c.  Ins.  Co.,  55  111.  311.  Com- 
pare ante,  §§  60,  et  seg.,  248,  249,  1846, 
3652. 
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§  7690.  Proof  of  the  Charter.  —  Where  the  corporation  is 
created  by  a  special  act  of  the  legislature,  the  courts  will  take 
judicial  notice  of  the  act  if  it  so  requires,  or  if  there  is  a  gen- 
eral statute  of  the  State  requiring  the  courts  to  take  judicial 
notice  of  all  acts  of  the  legislature,  general  or  special,  —  in 
cither  of  which  cases  it  is  only  necessary  to  produce  to  the 
judge  the  official  book  of  statutes  containing  the  act.  But 
where  the  courts  do  not  take  judicial  notice  of  the  act,  then  it 
is,  in  strictness,  necessary  to  prove  the  act  by  producing,  from 
the  office  of  the  Secretary  of  State,  a  copy,  duly  authenticated 
by  that  officer,  with  the  seal  of  State  thereto  affixed;  and  this 
is  sufficient  without  further  proof.  But  this  strictness  is 
probably  dispensed  with  by  statutes,  or  rules  of  evidence 
which  make  the  hooks  of  legislative  acts,  printed  by  authority 
of  the  State,  evidence  of  the  private,  as  well  as  the  public, 
acts  contained  therein.  If  the  charter  is  the  act  of  the  legisla- 
ture of  another  State  of  the  Union,  then  the  Act  of  Congress 
of  May  26,  1790,  which  provides  for  the  manner  in  which  the 
official  acts  of  one  State  shall  be  authenticated  in  order  to 
have  full  faith  and  credit  in  another.  State,  governs;  and  this 
statute  provides  that  "  the  acts  of  the  legislatures  of  the  sev- 
eral States  shall  be  authenticated  by  having  the  seals  of  their 
respective  States  affixed  thereto."  '  It  is  therefore  not  neces- 
sary that  there  should  be  the  certificate  of  a  Secretary  of  State, 
or  other  official  authentication;  but  the  seal  of  the  State 
affixed  thereto  is  alone  a  sufficient  authentication.*  Where 
judicial  notice  is  not  taken  of  a  charter  under  the  rule  about 
to  be  considered,"  proof  of  it  is  generally  made  by  the  produc- 
tion of  the  statute  book,  printed  by  public  authority,  or  by  an 
exemplified  copy  of  the  particular  statute,  as  found  in  such 
book.*  Although  there  is  a  statute  making  the  printed  statute 
books   issued   by   public   authority   evidence   of   the  statutes 

'  Eev.  Stats.  U.  S.,  §  905.  in  Wood  v.  Jefferson  County  Bank,  9 

2  States).  Oarr,  5N.  H.  367;  United  Oow.  (N.  Y.)  194,  204;  United  States 

States  V.  Johns,  4  Dall.  (U.  S.)  412;  Bank  v.  Steams,   15  Wend.  (N.  Y.) 

«.  c.  1  Wash.  (U.  S.)  363,  314;  United  States  v.  Johns,  4  Dall. 

'  Post,  4  7691.  tU.  S.)  412,  415. 

*  Chenango  Bank  v.  Noyes,  cited 
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therein  contained,  yet  this  does  not,  it  has  been  held,  dispense 
with  the  necessity  of  formally  producing  the  statute  booh  and 
offering  it  in  evidence.  In  other  words,  it  does  not  change  the 
common-law  rule  that  private  statutes  must  he  put  in  evidence} 

§  7691.  Judicial  Notice  of  Charters  and  General  Statutes 
of  Incorporation.  —  Unless  the  rule  is  changed,  by  statute  or 
otherwise,  the  charters  of  private  corporations,  when  granted 
by  the  legislature  in  the  form  of  private  acts,  are  not  noticed 
judicially,  but  must  be  proved.'  But  by  statute  in  some  of 
the  States,  all  acts  of  the  legislature  are  public  acts,  in  the 
sense  that  the  courts  are  required  to  take  judical  notice  of 
them  without  the  necessity  of  their  being  formally  proved. 
Where  such  a  rule  prevails,  the  courts  will,  of  course,  take 
judicial  notice  of  special  acts  of  the  legislature  chartering  cor- 
porations.* In  many  cases  special  charters  of  incorporation 
themselves  declare  that  the  act  shall  be  noticed  judicially  by 
the  courts.  In  such  a  case  it  has  been  held  that  a  denial  of 
the  incorporation  of  the  plaintiff  does  not  put  the  plaintiff  to 
proof  of  it  at  the  trial.*.  So,  the  courts  are  bound  to  take 
judicial  notice  of  any  statute,  although  of  a  private  nature 
which  contains  a  clause  declaring  it  to  be  a  public  act.*  Gen- 
eral statutes  also  exist,  under  the  provisions  of  which  the 
courts  are  bound  to  take  judicial  notice  of  all  special  acts  of 
incorporation.*     General  enabling   statutes  authorizing  asso- 

'  Bailey  v.  Lincoln  Academy,  12  Eel  Eiver  &c.  Asso.  v.  Topp,  16  Ind. 

Mo.  174.  242;  Agnew  v.  Bank  of  Gettysburg, 

»  Haven  v.  New  Hampshire  Asy-  2  Har.  &  G.  (Md.)  478. 
lum,  13  N.  H.  532  (1843; ;  «.  c.  38  Am.  »  Brookville  Ins.  Co.  v.  Records,  5 

Dec.  512.  Blackf.  (Ind.)  170;  Whitewater  Val- 

'  By  statute  in  Georgia,  the  char-  ley  Canal  Co.  v.  Boden,  8  Blackf. 

ters  of  banks,  granted  by  the  General  (Ind.)  130. 

Assembly  of  that  State,  are  public  •  Thus,  it  is  enacted  by  statute  in 

laws,   and   all    courts    take    judicial  Massachusetts  that  "  all  acts  of  in- 

notice  of  them.    Terry  v.  Merchants'  corporation  shall  be  deemed  public 

&c.  Bank,  66  Ga.  177;   ».  c.  9  Am.  acts,  and,  as  such,  may  be  declared 

Corp.  Cas.  45 ;  Davis  v.  Bank  of  Ful-  on  and  given  in  evidence,  without 

ton,  31  Ga.  69.  specially  pleading  the  same."    Eev. 

*  Anderson  v.  Kerns'  Draining  Co.,  Stat.  Mass.  1836,  ch.  2,  §  3. 


14  Ind.  199;    s.  c.  77  Am.  Dec.  63; 
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ciations  of  individuals  to  become  incorporated  for  trading  or 
other  purposes,  are  public  acts,  and  are  to  be  noticed  judi- 
cially, without  being  proved  in  the  ordinary  mode.* 

§  7692.  Distinction  between  Judicial  Notice  of  Charter 
and  Judicial  Notice  of  Corporation.  —  A  distinction  must 
consequently  be  taken  between  the  judicial  notice  of  charters, 
and  the  judicial  notice  of  corporations;  for  a  charter  may  have 
been  granted  without  any  acceptance  of  it,  or  without  any 
organization,  or  user  thereunder,  in  which  case  there  will  be 
no  corporation.  The  charter  of  a  private  corporation,  which 
has  been  recognized  by  the  constitution  of  the  State,  acquires 
thereby  the  nature  of  a  public  statute  of  which  courts  are 
bound  to  take  judicial  notice.^  Where  judicial  notice  is  taken 
of  special  acts  of  the  legislature,  it  is  clear  that,  if  a  mwnicipal 
corporation  is  created  by  such  an  act,  a  court  of  the  State  will 
take  judicial  notice  of  the  existence  of  the  corporation;  because 
in  such  a  case  the  assent  of  the  corporators,  that  is  to  say,  of 
the  inhabitants  of  the  town  or  city  which  is  made  a  corpora- 
tion, is  not,  in  general,  necessary  to  the  taking  effect  of  the 
statute,  but  whenever  the  statute,  according  to  its  terms,  takes 
effect  they  become  ipso  facto  incorporated.  But  where,  as  is 
generally  the  case  with  private  corporations,^  the  assent  of  the 
corporators  is  necessary  to  create  the  corporation,  then  the 
rule  must  be  that  a  court,  although  it  may  take  judicial  notice 
of  the  statute  creating  a  corporation,  cannot  judicially  know 
the  fact  of  the  incorporation,  because  it  cannot  judicially 
know  the  fact  that  the  persons  named  therein  have  accepted 
the  charter  and  organized  under  it.'' 

'  Dutchess    Cotton    Man.    Co.    v.  *  Hammett  v.  Little  Eock  &c.  E. 

Davis,   14  Johns.  (N.  Y.)  238,   245;  Co.,  20  Ark.  204,  where  the  distinc- 

s.  c.  7  Am.  Dec.  459;  Methodist  Epla-  tion  is  taken.    A  number  of  holdings 

copal  Union  Church  v.  Pickett,  19  in  that  State  taking  judicial  notice  of 

N.  y.  482,  486 ;  Ewing  v.  Robeson,  15  the  existence  of  private  corporations, 

Ind.  26,  29 ;  Delawter  v.  Sand  Creek  such  as  banks,  can  only  be  upheld  on 

Ditching  Co.,  26  Ind.  407.  the  ground  that  the  statute  operated 

*  Vance  v.  Farmers'  &c.  Bank,  1  eo  instanti  to  create  a  public  corpora- 
Blackf.  (Ind.)  80.  tion.    See  also  post,  §  7706. 

*  Ante,  §  52,  et  seg, 
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§   7693.    Presumption    of    Ancient    Charter.  —  It    is    well 
settled,  by  analogy  to  the  doctrine  of  ancient  grants,  that  the 
existence  of  a  corporation  may  be  established  by  presumptive 
evidence,  on  proof  of  its  having  been  in  existence  and  in  the 
exercise  of  the  franchises  claimed  for  a  great  length  of  titne.^ 
The  company  of  Mercers,  to  prove  its  existence  as  a  corpora- 
tion, produced  a  series  of   books  containing  admissions  of 
freemen  and  other  acts  of  the  company,  commencing  in  the 
reign  of  Henry  VI.,  and  continuing  down  to  the  trial,  which 
books  were  taken  from  a  chest  which  had  always  been  in  the 
custody   of  the  clerk  of  the  company.     These  records  were 
admitted  as  presumptive  evidence  that  the  company  had  a 
corporate  existence.*      Upon  the  same  principle,  it  is   sup- 
posed that  there  existed  in  the  original  thirteen  States  many 
ancient  grants  of  charters  belonging  to  colonial  days,  which 
could  not  be  produced   now,  and  the  production   of   which 
would  be  dispensed  with.^     But  it  has  been  held  that  this 
principle  cannot  be  appealed  to  in  Missouri  to  establish  the 
existence  of  a  corporation  which  purports  to  have  been  organ- 
ized in  that  State  in  1839.     The  reason  given  was  that  there 
was  then  no  general  statute  under  which  corporations  might 
be  organized;  consequently  no  corporation  could  exist  except 
by  special  act  of  the  legislature.     These  acts  being  printed 
and  preserved,   although  perhaps  not   noticed   judicially  by 
the   courts,   are  easily   accessible   as   public  records    of   the 
State,   and  hence  a  body  of    persons   claiming  to   have  ac- 
quired a  corporate  existence  prior  to  the  passage  of  the  gen- 
eral incorporation  laws,  could,  without  difficulty,  if  their  claim 
were  well  founded,  put  their  finger  upon  some  act  of  the  leg- 
islature empowering  them  to  become  incorporated.*     But  it  is 
held  in  New  England  that  where  the  proprietors  of  common 
lands  show  a  record  of  their  incorporation  under  an  enabling 
statute  forty  or  fifty  years  previous  to  the  controversy,  it  will 
not  be  competent  for  strangers,  or  the  individual  proprietors, 
or  their  heirs  or  assigns,  to  attack  the  validity  of  the  organi- 

'  Ang.  &  Ames  Corp.,  ch.I.,5  70.,  '  Douthitt  v.  Stinson,  63  Mo.  268, 

>  Mercers  v.  Hart,  1  Oar.  &  P.  113.      276.  *  Ibid. 
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zation  of  the  corporation,  on  the  ground  that  the  persons  who 
originally  claimed  title  as  tenants  in  common  and  became 
incorporated,  had  not  in  fact  a  title.^ 

§   7694.  Proof  of  Corporate   Existence   by  Keputation. — 

Closely  allied  to  the  foregoing  are  holdings  to  the  effect  that 
the  existence  of  a  corporation  may  be  proved  by  reputation, 
and  by  its  actual  use  for  a  length  of  time,  of  the  powers  and 
privileges  of  a  corporation;^  and  this,  we  have  seen,  is  the 
mode  of  proof  in  criminal  cases?  And  it  seems  that,  in  any 
case  where  a  body  professing  to  be  a  corporation  is  sued,  proof 
of  its  corporate  existence  by  reputation  is  sufficient;  though 
the  better  theory  is  that,  on  grounds  of  public  policy,  the  de- 
fendant is  in  such  a  case  estopped  from  denying  its  corporate 
existence.* 

§  7695.  Proof  under  Statutes  by  Showing  that  the  Body 
Acted  as  a  Corporation. —  Statutes  have  been  enacted  which 
still  further  simplify  the  mode  of  proof  of  corporate  existence, 
by  allowing  it  to  be  proved  by  showing  that  the  body  whose 
corporate  existence  is  questioned  acted  or  did  business  as  a 
corporation.* 

§  7696,  Proof  of  User  under  a  Charter.  —  Proof  that  a 
corporation  has  used  or  exercised  the  franchises  granted  by 

1  Copp  V.  Lamb,  12  Me.  312;  Dol-  22  Pac.  Rep.  76.    See  also  Oroville 

loS  V.  Hardy,  26  Me.  545,  552;  Brack-  &c.  R.  Co.  v.  Plumas  County,  37  Cal. 

ett  V.  Persons  Unknown,  53  Me.  228;  354,  361;  Pacific  Bank  v.  De  Ro,  37 

Jeffries  Neck  &c. «.  Ipswich,  153  Mass.  Gal.  538 ;  Dannebroge  &c.  Min.  Go.  v. 

42 ;  s.  c.  26  JSr.  E.  Rep.  239.  Ailment,  26  Gal.  286 ;  People  v.  Frank, 

»  Dillingham  v.  Snow,  5  Mass.  547;  28  Gal.  507,  520.    Proof  under  Mich. 

Stockbridge  «.  West  Stockbridge,  12  Laws,  1871, 1876,  by  showing  that  the 

Mass.  399,  400.  company  has    been   doing    business 

*  Ante,  §  7652.  under  a  particular  name:   Lake  Su- 

*  See  the  reasoning  of  Chief  Jus-  perior  Bldg.  Co.  v.  Thompson,  32 
tice  Shaw  in  ISTarragansett  Bank  v.  Mich.  293.  That  the  act  of  1845,  in 
Atlantic  Silk  Co.,  3  Met.  (Mass.)  282,  Texas,  regulating  evidence  in  regard 
289.  to  corporations,  is  only  applicable  to 

'  Proof  under  Civ.  Code  Gal.,  §  358,  cases  in  which  the  corporation,  or  the 

by  showing  that  the  body  has  been  assignee  of   the  corporation,   is  the 

acting    as   a    corporation:    Lakeside  plaintiff:   Reynolds  t).  Skelton,  2  Tex. 

Ditch  Go.  V.  Crane,  80  Cal.  181;  s.  o.  516. 
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its  charter  under  the  name  therein  designated,  may  be  made 
in  any  appropriate  way,  —  by  producing  the  books  of  the  cor- 
poration,'^ or  by  producing  instruments  of  writing  executed  by 
it  as  a  corporation,^  or  even  by  parol.  Proof,  in  any  appro- 
priate mode,  that  the  corporation  commenced  business,  coupled 
with  the  production  of  a  duly  authenticated  copy  of  its  char- 
ter, is  sufiBcient,  prima  facie  at  least,  to  show  that  the  condi- 
tions on  which  the  charter  was  to  become  operative  have  been 
performed.^  A  favorite  and  frequent  way  of  proving  user  by 
the  corporation  of  its  powers  has  been  merely  to  prove  that 
the  party  suing  the  corporation,  or  being  sued  by  it,  has  ad- 
mitted the  fact  of  its  existence,  by  executing  to  it,  or  taking 
from  it,  the  instrument  sued  on,  the  same  being  executed  in 
its  corporate  name,  or  otherwise  by  recognizing  the  fact  of  its 


»  Post,  §§  7702,  7736.  Eeynolds  v. 
Myers,  51  Vt.  444. 

"  Thus,  it  has  been  held,  in  an  ac- 
tion by  a  corporation,  on  a  note,  that 
if  defendant  pleads  nul  iiel  corporation, 
the  plaintiff  must  prove  incorpora- 
tion and  user  under  it.  But  the 
proof  will  be  held,  on  appeal,  suffi- 
cient to  sustain  a  verdict,  if  the  char- 
ter was  read  in  evidence,  though  by 
the  defendant ;  and  if  the  note  in  suit 
was  produced  and  appeared  drawn  in 
favor  of  the  plaintiffs  by  the  corpo- 
rate name.  The  charter  shows  incor- 
poration, and  taking  the  note  shows 
user.  Bamsey  v.  Peoria  &c.  Ins.  Co., 
55  111.  311.  So,  on  the  trial  of  an 
issue  of  non-assumpsit  in  an  action 
against  a  corporation,  a  deed  of  trust, 
purporting  to  be  executed  by  the  cor- 
poration under  its  corporate  seal, 
securing  the  plaintiff's  debt  and  re- 
citing that  the  corporation  has  been 
organized  in  pursuance  of  law,  is  ad- 
missible to  prove  its  legal  existence 
as  a  corporation.  Anderson  v.  Kana- 
wha Coal  Co.,  12  W.  Va.  526.  In  an- 
other case,  at  the  trial  of  a  writ  of 


entry  brought  by  a  corporation,  a 
witness  testified  that  he  was  its  clerk, 
and  that  two  books  which  he  pro- 
duced were  the  records  of  the  corpo- 
ration kept  by  him,  but  these  books 
were  not  otherwise  offered  in  evi- 
dence. The  demandant  also  put  in 
evidence  a  mortgage  deed  of  the  de- 
manded premises  from  a  third  person 
to  itself,  in  which  it  was  described  as 
a  corporation,  and  a  subsequent  deed 
executed  by  the  tenant,  which  recited 
that  the  demandant  was  the  holder  of 
that  mortgage,  and  in  which  he  agreed 
to  pay  the  mortgage  debt  to  "  said 
corporation."  It  was  held  that  this 
was  sufficient  evidence  of  the  corpo- 
rate existence  of  the  demandant. 
Provident  Institution  for  Savings  v. 
Burnham,  128  Mass.  458. 

*  Lucas  V.  Bank,  2  Stew.  (Ala.) 
147 ;  Dunning  v.  New  Albany  &c.  E. 
Co.,  2  Ind.  437;  Judah  v.  American 
&c.  Ins.  Co.,  4  Ind.  333;  All  Saints 
Church  V.  Lovett,  1  Hall  (N.  Y.),  191 ; 
Swartwout  v-  Michigan  &c.  E.  Co.,  24 
Mich.  389. 

6109 


6  Thomp.  Corp.  §  7697.]    actions  by  and  against. 

being  in  existence  as  a  corporation.*  This  is  another  branch 
of  the  doctrine  already  considered,^  that  a  party  dealing  with 
a  corporation  as  such  becomes  estopped  from  disputing  its 
existence.  One  of  the  usual  modes  of  proving  use*  under  a 
charter  is  to  prove  that  the  company,  subsequently  to  the  pas- 
sage of  the  act  of  incorporation,  had  an  office  at  a  particular 
place,  and  there  carried  on  the  business  for  which  it  was 
incorporated,  its  affairs  being  managed  by  directors  chosen 
for  that  purpose  from  time  to  time.'  So,  in  case  of  a  turnpike 
company,  it  was  sufficient  proof  of  user,  to  prove  the  comple- 
tion of  the  road  of  the  companj^,  the  acceptance  of  it,  as 
required  by  its  charter,  the  erection  of  toll-gates,  etc.*  In 
general,  proof  of  user  may  consist  of  evidence  of  the  acts  of 
the  corporation,  showing  that  they  are  doing  business  under 
their  charter,  —  for  example,  keeping  an  open  office,  having 
officers  acting  in  the  name,  and  as  the  agents  of  the  company.^ 
It  may  be  made  by  showing  acts  in  pais:  it  is  not  necessary 
that  it  should  be  made  by  the  introduction  of  matters  of 
record.  Accordingly,  where,  in  a  suit  by  a  mutual  insurance 
company  upon  a  premium  note,  evidence  in  proof  of  user  was 
offered  that  they  had  received,  under  their  charter,  applica- 
tions for  policies,  and  that  policies  had  been  issued  by  them 
from  1838  to  the  time  of  the  trial,  it  was  held  that  this  was 
not  error." 

§  7697.  User  Proved,  by  Proving'  a  Corporation  de  Facto. 

Another  way  of  stating  the  same  principle  and  reaching  the 
same  result  is  to  say  a  proof  of  user,  under  a  charter  of  gen- 
eral enabling  statute,  is  a  sufficient  mode  of  proving  the  exist- 
ence of  a  corporation  de  facto,  although  it  may  not  exist  de 
jure, —  in  other  words,  by  proving  the  existence  in  fact  of  a 
corporation   which   might   have   lawfully   existed   under   the 


'  Williams  v.  Bank  of  Michigan,  7  *  Searsburgh  Turnpike  Co.  v.  Out- 
Wend.  (N.  y.)  539.  ler,  6  Vt.  315. 

'  Ante,  §§  518,  7647.  ■  *  Oahill  v.  Kalamazoo  Ins.  Co.,  2 

»  Uticalns.  Go.  jj.Tilman.lWend.  Dougl.  (Mich.)  124, 1S5;  s.  c.  43  Am. 

(]Sf.Y.)555.  Dec.  457.                                 «  J6.d. 
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charter  or  governing  statute.^  Very  slight  evidence  is  gener- 
ally held  sufficient  to  establish  the  user  necessary  to  show  the 
existence  of  a  de  facto  corporation.  In  some  jurisdictions  it 
is  only  necessary  to  show  that  the  corporation  assumed  to  act 
as  such;^  or,  in  other  words,  to  show  a  continued  user  of  the 
franchises  of  an  incorporated  and  organized  company  by  per- 
sons assuming  to  act  as  its  directors,  —  this  being  not  only 
competent  evidence  of  its  continued  corporate  existence,  but 
also  that  such  persons  were  its  legal  directors.* 

§  7698.  User  under  a  General  liaw.  —  In  like  manner, 
where  a  corporation  purports  to  derive  its  franchises  from  a 
general  law,  proof  of  its  existence,  for  the  purposes  of  ordinary 
litigation,  is  sufficiently  made,  by  showing  the  existence  of  a 


•  Searaburgh  v.  Cutler,  6  Vt.  315. 
See,  to  this  effect  generally,  Benesch 
V.  John  Hancock  Mut.  Life  Ins.  Co., 
11  N.  Y.  Supp.  348;  Bank  of  man- 
chester  v.  Allen,  11  Vt.  302,  307 ;  Jef- 
fries Neck  &c.  V.  Ipswich,  153  Mass. 
42,  44. 

'  Reynolds  v.  Myers,  51  Vt.  444. 

'  St.  Paul  Fire  &c.  Ins.  Co.  v.  Allis, 
24  Minn.  75.  Thus,  in  a  suit  by  a  bank 
upon  a  note,  proof  that  the  plaintiff 
is  doing  business  as  a  bank  in  the 
name  in  which  it  is  sued,  that  it  has 
a  president  and  other  officers,  and 
keeps  a  discount  register,  has  been 
held  sufficient  to  establish  its  status 
as  a  corporation  for  the  purposes  of 
the  suit, — it  being  regarded  as  im- 
material whether  it  is  an  incorporated 
company  or  a  voluntary  association. 
Farmers'  and  Drovers'  Bank  v.  Will- 
iamson, 61  Mo.  259.  In  an  action 
upon  a  stock  subscription  it  appeared 
that,  previous  to  the  date  of  the  sub- 
scription, directors  and  officers  of  the 
body  were  chosen.  Other  acts  of 
user  were  proved,  but  were  not  more 
definitely  fixed  as  to  time  than  that 
they  were  after  the  date  of  the  election 
of  officerd,   which  preceded   that  of 


the  subscription  only  one  week.  This 
was  held  to  be  sufficient.  Buffalo  &c. 
E.  Co.  V.  Cary,  26  N.  Y.  75.  It  has 
been  held  that  taking  subscriptions 
to  stock  and  issuing  certificates 
thereof,  electing  managers  and  direct- 
ors, adopting  by-laws,  buying  a  lot, 
and  constructing  and  leasing  a  build- 
ing upon  it, — constitute  a  sufficient 
user  to  constitute  a  de  facto  corpora- 
tion, which  will  prevent  liability  of 
the  members  as  partners,  under  a 
statute  authorizing  corporations  for 
such  business.  Pinnegan  v.  Noren- 
berg,  52  Minn.  239;  s.  c.  53  N.  W. 
Eep.  1150;  18  L.  R.  A.  778.  Where 
the  corporation  has  entered  an  ap- 
pearance to  an  action  in  the  name  by 
which  it  was  sued,  and  has  served 
an  answer  upon  the  opposite  party, 
proof  of  user  or  of  the  performance 
by  it  of  corporate  acts,  is  sufficient  to 
establish  its  existence  and  identity  as 
a  corporation,  for  the  purposes  of  the 
suit.  Derrenbacher  v.  Lehigh  Valley 
E.  Co.,  21  Hun  (N.  Y.),  612;  «.  c.  59 
How.  Pr.  (N.  Y.)  283.  Compare 
Stoddard  v.  Onondaga  Annual  Con- 
ference, 12  Barb.  (N.  Y.)  573;  ante, 
§  7645. 

6111 


6  Thomp.  Corp,  §  7699.]    actions  by  and  against. 

general  law  under  which  it  might  exist,  and  by  showing  the 
exercise,  on  its  part,  of  the  franchises  which  it  might  properly 
have  acquired  by  a  due  organization  under  such  general  law.* 
On  the  other  hand,  carrying  on  business  in  a  corporate  name 
is  not  evidence  which  can  be  considered  for  the  purpose  of 
establishing  the  existence  of  a  corporation,  where  there  is  no 
law  authorizing  the  members  to  file  articles  of  association,  or 
to  become  incorporated.^ 

§  7699.  Proving  Corporate  Existence  where  Corporation 
Is  Organized  under  General  Laws.  —  The  usual  mode  of 
proving  the  existence  of  a  corporation  which  has  been  organ- 
ized  under  a  special  charter,  by  making  proof  of  the  charter 
and  of  user  thereunder,'  has  no  direct  application  in  the  case 
of  a  corporation  organized  under  a  general  law.  In  the  case 
of  corporations  organized  under  general  enabling  statutes,  the 
usual  course  is  for  the  associates  to  file  articles  of  association, 
or  articles  of  incorporation,  in  certain  public  offices,  gener- 
ally in  the  office  of  the  recorder  of  deeds  of  the  county  within 
which  the  chief  office  of  the  corporation  is  to  be  established, 
and  a  duplicate  thereof  with  the  Secretary  of  State.  Some 
of  these  statutes  provide,  in  addition,  that  when  these  things 
are  done  in  conformity  with  law,  the  Secretary  of  State  shall 
issue  tp  the  co-adventurers  a  certificate  of  their  incorporation. 
Where  there  is  no  provision,  such  as  that  last  named,  a  copy 
of  the  articles  of  association,  duly  certified  by  the  Secretary  of 
State,  is  the  usual  evidence,  and  in  many  cases  it  is  prescribed 
by  statute  that  it  shall  be  the  evidence.  Statutes  exist  making 
articles  of  association,  or  articles  of  incorporation,  sometimes 
called  the  certificate  of  incorporation,  being  an  instrument 
filed  by  the  associates  to  procure  their  incorporation,  when 
duly  certified  by  the  public  officer  in  whose  office  it  is  lodged 
in  pursuance  of  the  statute,  prima /acie  evidence  of  their  exist- 

1  Abbott  V.  Omaha  Smelting  Co.,  '  Eaton  v.  "Walker,  76  Mich.  579; 

4  Neb.  416;  Finnegan  v.  Noerenberg,  g.  c.  6  L.  R.  A.  102;  43  N.  W.  Hep. 

52  Minn.  239 ;  g.  c.  18  L.  K.  A.  778 ;  53  638. 
N.  W.  Bep.  1150 ;  Crenshaw ;;.  TJUman,  »  Anie,  §  7689. 

113  Mo.  633;  g.  c.  20  S.  W.  Eep.  1077. 
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ence  as  a  corporation.'  Under  general  statutes,  framed  on  the 
model  of  those  of  New  York,  where  it  is  necessary  to  prove 
the  corporate  existence,  it  may  ordinarily  be  proved  by  intro- 
ducing in  evidence  copies  of  its  articles  of  association,  filed  in 
the  .office  of  the  Secretary  of  State,  where  that  mode  of  organ- 
izing a  corporation  is  pi'escribed  by  the  governing  statute;  and 
also  by  a  record  of  the  articles  of  association  in  the  office  of  the 
register  of  deeds  of  the  county  where  the  principal  place  of  busi- 
ness of  the  corporation  was  established,  where  the  governing 
statute  requires  the  articles  of  association  to  be  so  recorded.^ 

§  7700.  Filing  of  Articles  and  Election  of  Officers. —  Un- 
der a  general  enabling  statute,  such  as  that  mentioned  in  the 
preceding  section,  the  mode  of  proof,  corresponding  to  the 
proof  of  a  charter  and  user  thereunder,  is  proof  of  an  organ- 
ization hy  filing  articles  of  association,  or  of  incorporation,  under 
the  enabling  statutes,  and  of  the  election  of  the  proper  corpo- 
rate officers.  Such  was  the  mode  under  a  general  statute  of 
New  York,  which  provided  (1)  that  the  usual  certificate  in  such 
cases  should  be  filed  in  the  office  of  the  county  clerk,  and  a 
duplicate  thereof  with  the  Secretary  of  State;  (2)  that  "when 
the  certificate  shall  have  been  filed  as  aforesaid,  and  ten  per 
cent  of  the  capital  named  paid  in,  the  persons  who  shall  have 
signed  and  acknowledged  the  same,  and  all  others  who  there- 
after may  be  holders  of  any  share  or  shares  of  said  capital 
stock,  and  their  successors,  shall  be  a  body  politic  and  cor- 
porate, in  fact  and  in  name,  by  the  name  stated  in  such  cer- 
tificate," '  etc.  Under  this  statute  it  was  held  that,  altliougli 
the  ten  per  cent  of  capital  was  never  paid  in,  the  filing  of  the 
certificate,  as  required  by  the  first  section,  and  an  election  of 
officers  and  proceedings  in  furtherance  of  the  object  of  its 
creation,  constituted  the  body  a  de  facto  corporation,  entitled 
to  carry  on  its  enterprises,  have  its  day  in  court,  and  divide 

*  See,   for   example,   Gen.   Stats,  *  As  was  done,  with  approval,  in 

Wash.,   §  1499;    Knapp    &c.   Co.   v.      Brown  v.  Corbin,  40  Minn.  508;  e.  c. 
Strand,  4  Wash.  686.  42  N.  W.  Rep.  481. 

»  Laws  N.  Y.  1852,  cli.  228. 
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its  revenue  among  the  holders  of  the  shares  of  its  capital, 
until  the  State  should  interpose  and  ask  that  it  be  dissolved.* 

§  7701.  Organization  in  Fact  and  User  tUereunder.  —  On 

principles  already  considered,^  other  decisions  are  to  the  effect 
that,  for  the  purposes  of  civil  actions,  an  organization  in  fact 
and  user  under  it,  is  sufficient  proof  of  corporate  existence, 
although  there  may  have  been  irregularities  or  omissions  in 
the  first  instance.*  In  these  cases  the  principle  is  applied  that 
a  substantial  or  colorable  compliance  with  the  law  is  the  most 
that  can  be  demanded  in  a  litigation  between  private  parties, 
where,  the  question  arises  collaterally,  and  where  the  State 
suffers  the  assumed  corporation  to  exist.*  But,  on  the  other 
hand,  we  find  expressions  of  opinion  to  the  effect  that  there 
must  at  least  be  an  organization  in  good  faith,  under  some 
existing  charter  or  general  law.* 

§  7702.  Corporate  Books  and  Kecords  as  Evidence  of  Or- 
ganization and  User.  — The  primary  evidence  of  the  organiza- 
tion of  a  corporation  is  to  be  sought  for  in  its  records.^  When, 
therefore,  the  issue  is  raised  by  the  pleadings  whether  or  not 
a  corporation  has  been  organized  under  its  act  of  incorpora- 
tion, or  other  enabling  statute,  its  book  of  entries  containing 
the  articles  of  association,  signed  by  the  associates,  and  other 
record  of  its  proceedings,  is  properly  admitted  in  evidence 

'  Eatoiit).  Aspinwall,  19N.  Y.  119;  Silk  Co.,  3  Met.  (Mass.)  282;  Bun- 
Abbott  v.  Aspinwall,  26  Barb.  (N.  Y.)  combe  Turnp.  Co.  v.  M'Carson,  1 
202.  See  also  Wood  v.  Coosa  &c.  Dev.  &  B.  (N.  C.)  306;  McFarlan  v. 
R.  Co.,  32  Ga.  273,  291.  Compare  Triton  Ins.  Co.,  4  Denio  (N.  Y.),  392; 
Swartwout  v.  Michigan  &c.  K.  Co.,  Wood  v.  Jefferson  County  Bank,  9 
24  Mich.  389.  Cow.  (N.  Y.)  194;  Vaw ter  tj.  Frank- 

'  Ante,  ^  i95,  et  seg.  lin   College,   53    Ind.   88;    Grays    v, 

'Marsh  v.  Astoria  Lodge,  27  111.  Turnpike   Co.,    4   Band.    (Va.)  578; 

421.  Crump  v.  United  States  Min.  Co.,  7 

*■  Finnegant;.  Noerenberg,  52Minn.  Gratt.  (Va.)  352;  s.  c.  56  Am.  Dec. 

239;  s.  c.  53  N.  W.  Kep.  1150;  18  L.  116;  Highland  Turnp.  Co.  y.  M'Kean, 

E.  A.  778.  10  Johns.  (N.  Y.)  154, 156;  s.  c.  6  Am. 

*  Weloli  V.  Old  Dominion  Min.  &c.  Dec.  324;  Bill  v.  Fourth  Great  West- 
Co.,  31  N.  Y.  St.  Eep.  916;  s.  c.  10  ern Turnp.  Co.,  14  Johns.  (N.  Y.H16; 
N.  Y.  Supp.  174.  Reynolds  v.  Myers,  51  Vt.  444;  but 

^  Narragansett    Bank    ti.   Atlantic  see  Lucas  u.  Bank,  2  Stew.  (Ala.)  147. 
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to  prove  the  fact  of  organization;'  and  an  organization  maybe 
shown  by  the  minutes  of  the  corporation  without  producing  its 
lists  of  subscribers?  So,  the  boohs  of  the  commissioners,  ap- 
pointed under  a  charter  to  receive  subscriptions  to  the  stock 
of  a  projected  line  of  railway,  are  competent  evidence  to  es- 
tablish the  facts  recorded  therein,  relating  to  the  performance 
of  their  duties.* 

§   7703.  Records  Need  not  Show  Acceptance  of  Charter.  — 

As  already  seen,*  a  body  of  men  cannot  be  forced  to  become 
incorporated  for  private  purposes  without  their  own  consent; 
and  therefore  it  is  necessary  to  the  existence  of  such  a  corpo- 
ration that  the  charter,  or  other  enabling  statute,  shall  have 
been  accepted  by  those  named  therein  in  the  case  of  such  char- 
ter, or  by  others  in  the  case  of  a  general  enabling  statute.^ 
But  it  is  not  at  all  necessary  that  the  fact  of  such  an  accept- 
ance should  be  proved  by  the  records  of  the  corporation,  —  as, 
for  instance,  by  an  express  vote  to  that  effect  entered  upon 
those  records.  In  the  case  of  a  special  charter,  an  acceptance 
will  no  doubt  be  presumed  in  many  cases,  the  same  as  the 
acceptance  of  a  deed-poll  will  be  presumed,  where  it  is  mani- 
festly beneficial  to  the  grantees.  Certainly,  after  considerable 
lapse  of  time,  and  a  continued  exercise  of  the  powers  granted 
to  the  corporation,  the  presumption  becomes  irresistible  that 
the  charter  has  been  accepted.* 

'  Foster  v.  White  Cloud  City  Co.,  St.  Joseph  &c.  Co.  v.  Shambaugh,  106 

32  Mo.  505.  Mo.  557;  s.  c.  17  S.  W.  Rep.  581. 

*  Crump  V.  United  States  Min.  Co.,  '  Middlesex  Husbandmen  v.  Davis, 
7  Gratt.  (Va.)  352;  8.  c.  56  Am.  Dec.  3  Met.  (Mass.)  133;  Narragansett 
116.  Bank    v.  Atlanta    Silk  Co.,  3  Met. 

^  Wood  «.  Coosa  &c.  R.  Co.,  32  Ga.  (Mass.)    282;    Whitmore    v.   Fourth 

273.  Cong.  Soc,  2Gray  (Mass.),  306;  Stone 

*  Ante,  i  52.  v.  Congregational    Soc,   14  Vt.   86; 

*  A  corporation,  chartered  by  a  Bank  v.  Ailen,  11  Vt.  302.  Thus,  the 
statute  which  declares  that  "  there  is  acceptance  of  a  charter  by  a  railroad 
hereby  incorporated "  a  corporation  company  is  siifBoiently  proved  by 
named,  without  prescribing  any  con-  showing  that  the  act  was  passed  at 
ditions  precedent,  comes  into  exist-  the  request  of  the  directors  desig- 
ence  on  the  charter  being  accepted  nated  therein,  or  by  the  construction 
by  the   corporators   therein   named,  and  use  by  the  company  of  a  part  of 
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§  7704.  Proof  by  Witnesses  under  Notice  to  Produce 
Corporate  Books.  —  After  notice  to  a  corporation  to  produce 
the  books  of  the  corporation,  containing  the  records  of  the 
organization,  the  plaintiff  may,  in  case  of  a  refusal  by  the  cor- 
porate agents  to  do  so,  prove  the  de  facto  existence  of  the  cor- 
poration by  witnesses,  and  that  the  certificate  of  incorporation, 
as  required  by  law,  was  filed  with  the  proper  officers.* 

§  7706.  Where  the  Corporation  is  Unconditionally  Incor- 
porated.—  There  is  a  line  of  early  holdings  to  the  effect  that 
where  a  statute  unconditionally  incorporates  a  body,  the  ex- 
istence of  the  corporation  is  sufficiently  proved  by  the  pro- 
duction of  the  statute  declaring  it  to  be  such,''  in  which  case, 
if  created  by  a  public  act,  the  court  will  take  judicial  notice  of 
its  existence,  and  of  course  a  plea  of  nul  tiel  corporation  will  be 
bad  on  demurrer.'  But  the  writer  has  submitted  the  view 
that  this  principle  can  have  no  just  application,  except  in 
those  cases  where,  as  in  the  case  of  municipal  or  other  public 
corporations,  the  assent  of  the  corporators  is  not  necessary.* 

§  7706.  Judicial  Notice  of  the  Existence  of  Corporation. — 

The  author  accordingly  conceives  the  true  principle  to  be  that, 
wherever  it  is  competent  for  the  legislature  to  create  a  corpo- 
ration by  an  unconditional  declaration  of  the  fact  that  the 
corporation  exists,  and  the  legislature  has  made  such  a  decla- 
ration,—  as  in  the  case  where  a  municipal  corporation  is 
created  by  an  act  of  the  legislature,  —  the  judicial  notice  which 
the  courts  will  take  of  the  statute,  will  carry  with  it  a  judicial 

the  road  whichit  was  created  to  build.  415;  Farmers'  &c.  Bank  v.  Troy  City 
St.  Joseph  &c.  Co.  «.  Shambaugh,  106  Bank,  1  Dougl.  (Mich.)  457;  South- 
Mo.  557 ;  8.  c.  17  S.  "W.  Eep.  581.  hold  v.  Horton,  6  Hill  (N.  Y.),  501 ; 

'  Dooley  v.  Cheshire  Glass  Co.,  15  Wood  v.  Coosa  &c.  E.  Co.,  32  Ga.  273. 

Gray  (Mass.),  494.  But  see  Cahill  v.  Kalamazoo  Ins.  Co., 

»  Mahony  v.  Bank,  4  Ark.   620;  2  Dougl.  (Mich.)  124;    s.  c.  43  Am. 

Vermont  Central  E.  Co.  ■;;.  Clayes,  21  Dec.  457. 

Vt.  30;  Fire  Department  v.  Kip,  10  '  Hammett  v.  Little  Eock  &c.  E. 

Wend.  (N.  y.)266;   Brouwer  v.  Ap-  Co.,  20  Ark.   204;    McKiel  v.  Eeal 

pleby,  1  Sandf.  (N.  Y.)  158;  United  Estate  Bank,  4  Ark.  692. 
States  V.  Johns,  4  Dall.  (U.  S.)  412,  ■>  Ante,  i  7692. 
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knowledge  of  the  fact  of  the  existence  of  the  corporation;  but 
that,  as  to  private  corporations,  which  cannot  come  into  exist- 
ence except  by  the  consent  of  the  persons  who  are  incorporated, 
their  existence  is  to  be  established  by  proof,  when  properly 
controverted,  like  any  other  fact  in  issue.^ 

§  7707.  Proof  by  Acts  or  Admissions  by  tbe  Opposite  Party. 

A  common  way  of  proving  the  existence  of  a  corporation  is 
by  proving  acts  of  the  opposite  party  which  from  their  very 
nature  admit  its  existence,  and  in  many  cases  raise  an  estoppel 
against  such  party  from  denying  it.^  In  the  absence  of  docu- 
naentary  evidence  of  the  organization  of  a  corporation,  evi- 
dence that  the  defendant  was  present  at  the  organization  of  a 
company  as  a  corporation,  was  elected  and  acted  as  president, 
and  signed  the  note  in  suit  as  such,  is  prima  facie  proof  of  the 
existence  and  organization  of  the  corporation,  as  in  effect  the 
admission  of  a  party.''  So,  where  a  defendant  is  sued  under 
a  name  which  implies  a  corporate  existence,  the  fact  that  it  is 
a  corporation  may  be  inferred  from  its  having  issued  the  obli- 
gation sued  on  under  that  name,  by  its  president  and  secre- 
tary.* 

§  7708.  liCtters  Patent,  Certificate  of  Incorporation,  Arti- 
<!les  of  Association,  etc.  —  It  may  be  stated,  as  a  general  rule, 
that  letters  patent  issued  by  the  Governor,  as  in  Pennsylvania,* 
articles  of  incorporation,  sometimes  called  certificates  of  incorpo- 
ration, filed  in  the  proper  public  office  or  offices,*  or  the  cer- 

*  Ante,  i  7692 ;  Portsmouth  Livery  the  validity  of  such  letters  patent  can- 
Oo.  V.  Watson,  10  Mass.  91;  Minis-  not  be  questioned  collaterally, — see 
terial  &c.  Fund  v.  Kendrick,  12  Me.  Cochran  v.  Arnold,  58  Pa.  St.  399, 
.S81 ;    Towson    v.    Havre  -de  -  Grace  405. 

Bank,  6  Har.  &  J.  (Md.)  47;  s.  c.  14  •  Fresno  Oanal  &c.  Oo.  v.  Warner, 

Am.  Dec.  254.  72  Cal.  379;  s.  c.  14  Pac.  Rep.  37;  2 

»  ^nie,  §§  518, 1853,  3453, 3683,  7647.  Rail.  &  Corp.  L.  J.  86;  Knapp  &c. 

"  Haynea  v.  Brown,  36  N.  H.  545.  Oo.  v.  Strand,  4  Wash.  686;  g.  c.  3 

*  Bon  Aqua  Imp.  Co.  v.  Standard  Pac.  Rep.  1063 ;  Vanneman  v.  Young, 
Fire  Ins.  Co.,  84  W.  Va.  764;  ».  c.  12  52  N.  J.  L.  403;  s.  c.  20  Atl.  Rep.  53; 
S.  E.  Rep.  771.  Bates  v.  Wilson,  14  Colo.  140;  s.  c.  24 

*  Dorsey  Harvester  Rake  Co.  v.  Pac,  Rep.  Q9;  Dannebroge  &c.  Min. 
Marsh,  6  Fish.  Pat.  Cas.  387.    That  Oo.  v.  Ailment,  26  Cal.  286. 
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tificate  of  the  proper  public  officer,  in  the  case  of  corporations 
created  under  State  laws,  generally  the  Secretary  of  State;  '■  and 
in  the  case  of  national  banks,  of  the  Comptroller  of  the  Cur- 
rency,^ to  the  effect  that  the  associates  have  complied  with  the 
conditions  of  the  law  authorizing  them  to  exist  and  do  busi- 
ness as  a  corporation,  —  is  prima  facie  evidence  of  their  due 
incorporation,  in  connection  with  additional  proof  of  a  user 
of  the  franchises  conferred  by  the  statute  under  which  they 
were  organized.  Under  some  statutory  schemes  of  incorpora- 
tion, what  are  usually  called  the  articles  of  association,  or  the 
articles  of  incorporation,  pass  under  the  name  of  the  certifi- 
cate of  incorporation.  This  is  the  constating  instrument  adopted 
by  the  incorporators,  under  the  governing  statute,  and  it  seems 
to  be  called  the  certificate  of  incorporation  by  reason  of  the 
fact  that  when  certified  by  the  Secretary  of  State,  or  other 
designated  State  officer,  it  becomes  the  legal  evidence  of  the 
corporate  existence  of  the  associates.  Under  strict  theories, 
such  a  document  is  not  admissible  in  evidence  to  prove  the 
existence  of  a  corporation,  where  it  is  defective  for  want  of 
conformity  to  the  essential  requirements  of  the  governing 
statute.^  Thus,  a  certificate  of  incorporation  which  provided 
that  the  affairs  of  the  corporation  should  be  controlled  by  its 
president,  vice-president,  and  attorney,  instead  of  a  board  of 
directors  or  trustees,  as  required  by  the  governing  statute^ 
was  not  sufficient  to  create  a  corporation  de  jure;  though  one 
who  had  signed  such  certificate,  who  had  conveyed  property 
to  the  company,  and  who  had  acted  as  one  of  its  officers,  was 
estopped  from  denying  its  existence  de  facto.*  The  governing 
principle  is  that,  unless  the  statute  empowers  the  particular 
officer  to  determine  that  the  provisions  of  the  law  have  been 
complied  with,  his  certificate  to  that  effect  is  not  evidence  of 

1  Ante,  §  220,  et  seq.  »  Ante,   §  221 ;   McCallion    v.    Hi- 

'  Mix  ■!;.  National  Bank,  91  111.  20;  bernia  Savings  &  Loan   Society,  70 

g.  c.  33  Am.  Eep.  44;  Merchants'  &c.  Cal.  163;  Bates  v.  Wilson,  14  Colo. 

Bank  v.  Cardozo,  35  N.  Y.  Super.  101;  140 ;  s.  c.  24  Pac.  Eep.  99. 

First  Nat.  Bank  v.  Kidd,  20  Minn.  *  Bates   v.  Wilson,   14  Colo.  140, 

234;  First  Nat.  Bank  v.  Loyhed,  28  156;  s.  c.  24  Pac.  Rep.  99. 

Minn.  396. 
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that  fact,  but  the  fact  must  otherwise  appear.^  On  the  other 
hand,  defects  in  such  certificates  of  incorporation  are  fre- 
quently overlooked,  especially  where  there  is  a  statute  pro- 
hibiting corporations,  doing  business  as  such  in  good  faith, 
from  being  overthrown  in  collateral  proceedings.  Where 
there  was  such  a  statute,  a  certificate  of  Incorporation  was 
held  admissible  in  evidence,  although  not  acknowledged  by 
all  the  incorporators.^ 

§  7709.  Conclusiveness  of  Certificate  Issued  by  Public 
Official.  —  A  certificate  of  incorporation,  filed  according  to 
the  provisions  of  a  general  corporation  law,  constitutes  con- 
elusive  proof  as  to  the  regularity  of  the  incorporation.  If 
there  is  any  fraud  in  the  recitals  of  the  certificate,  the  corpo- 
ration may  be  ousted  of  its  franchise  at  the  suit  of  the  State; 
or  possibly  creditors  who  have  been  deceived  by  the  fraud 
may  have  an  action  against  the  guilty  parties.  But  the  de 
facto  existence  acquired  by  the  corporation,  under  such  a 
certificate,  is  sufficient  to  enable  it  to  act  as  a  corporation, 
and  acquire  rights  and  incur  liabilities  as  such,  which  will 
be  enforced  in  the  judicial  courts.^ 

§  7710.  Certificate  of  Commissioners  that  Conditions  Pre- 
cedent bave  been  Performed.  —  We  have  had  occasion  to  refer 
to  schemes  of  incorporation  under  which  commissioners  were 
appointed  to  superintend  the  organization  of  the  intended 
corporation  under  its  charter,  acting  under  a  statutory  power 
of  attorney.*  The  better  opinion  is  that  where  such  commis- 
sioners are  appointed  and  the  statute  empowers  them  to  cer- 

'  Boyce  v.  Trustees  &c.  of  the  M.  E.  »  Dannebroge  &c.  Min.  Co.  v.  All- 
Church,  46  Md.  359.  The  authority  ment,  26  Oal.  286. 
of  this  case  is  questionable ;  since  the  '  Cochrane.  Arnold,  68  Pa.  St.  399; 
author  of  the  opinion,  in  his  reason-  overruling  Paterson  v.  Arnold,  45  Pa. 
ing,  denies  the  whole  doctrine  of  St.  410;  ante,  §§  248,  2991. 
de  facto  corporations,  and  denies  the  *  Ante,  §  44.  See  Napier  v.  Poe,  12 
principle  that  parties  can  be  estop-  Ga.  170, —as  to  the  powers  of  such 
ped  by  their  conduct  from  showing  commissioners,  and  the  conclusive- 
that  a  pretended  corporation  is  not  ness  of  their  acts;  and  compare 
such  dejure.  Mitchell  v.  Rome  R.  Co.,  17  Ga.  574. 
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tify  to  the  fact  of  the  organization  of  the  corporation,  their 
certificate  is  conclusive  evidence  of  that  fact,  for  every  purpose 
of  collateral  attack;^  and  that  the  action  by  the  commissioners 
can  be  reviewed  only  in  a  proceeding  brought  by  the  State 
directly  against  the  corporation  to  inquire  into  the  validity  of 
its  incorporation." 

§  7711.  Presumptions  in  Favor  of  the  Regularity  of  Or- 
granization.  —  Where  the  organization  of  a  corporation  takes 
place  under  the  superintendence  of  a  board  of  commission- 
ers, or  of  a  public  official,  then  the  ordinary  presumption  of 
right-acting,  which  operates  in  favor  of  official  action,  comes 
into  play,  and  carries  with  it  the  presumption  of  the  regular 
and  proper  organization  of  the  corporation.'  Where  the 
organization  is  the  work  of  the  co-adventurers  themselves, 
under  an  enabling  statute,  this  presumption  of  right-acting 
still  exists  in  some  force,  though  it  is  not  as  strong  as  in  the 
case  just  mentioned.  It  has  been  held,  under  the  New  York 
Manufacturing  Act,  that  a  manufacturing  corporation  will 
be  presumed  to  have  been  legally  organized,  if  the  qviestion 
arises  in  a  collateral  proceeding,  where  there  is  no  allegation 
to  the  contrary,  an.d  where  it  affirmatively  appears  that  two 
of  the  three  persons  named  in  the  certificate  of  incorporation 
as  trustees  for  the  first  year,  were  stockholders,  and  it  does  not 
appear  that  the  third  was  not.*     But,  assuming  that  it  is  nec- 

'  Litchfield   Bank  v.  Church,   29  and  by  giving  in  evidence  the  certifi- 

Conn.  137;  Pilbrow  r.  Piibrow's  At-  cate  of  the  inspectors  that  the  tura- 

mospheric  &c.  Co.,  5  0.  B.  440;  Tar  pike  road  which  the  corporation  had 

River  Nav.  Co.  v.  Neal,   3    Hawks  been  chartered    to   build  was  com- 

(N.  C),  520.    Compare  ante,  §§248,  pleted,  and  that  its  gates  were  erected. 

2991.  This  proof  was  held  insufficient,  but 

'  Tar  Eiver  Nav.  Co.  v.  Neal,  3  why  the  opinion  does  not  state.    Bill 

Hawks  (N.  C),  520,  535.    There  is,  v.  Fourth  Great  Western  Turnp.  Co., 

however,  a  decision  in  New  York,  14  Johns.  (N.  Y.)  416. 

seemingly  opposed  to  this  view,  which  '  Ante,  §§  248,  249,  2991.    Compare 

was  rendered  at  a  time  when  the  doc-  ante,  §  3654. 

trine  prevailed  in  that  State  that  a  *  Welch  v.  Importers'  &c.  Bank, 

plaintiff,  suing  as  a  corporation,  must  122  N.  Y.  177 ;  s.  c.  25  N.  E.  Rep.  209 ; 

prove  its  corporate  existence.     This  8  Rail.  &  Corp.  L.  J.  475;  33  N.  Y.  tit. 

was  attempted  by  proving  that  the  Rep.  452. 
Governor  had  appointed  insjiectora, 
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essary,  under  the  issues  of  a  private  litigation,  to  prove  the 
existence  of  the  corporation  prima  facie,  there  is  a  limit  to 
this  presumption.  The  mere  fact  that  a  company  has  a  pres- 
ident, secretary,  or  treasurer  does  not  raise  a  presumption  of  its 
incorporation,  because  voluntary  associations  may,  and  con- 
stantly do,  act  through  the  agency  of  such  officers.^ 

§  7712.  Proof  of  the  Existence  of  a  Foreign  Corporation. 

Although,  in  the  absence  of  statutory  restrictions  elsewhere 
considered,^ /oreip'n  corporations  are  universally  allowed  to  sue 
in  the  domestic  tribunals,  yet  they  are  not  allowed  to  sue  as 
corporations,  and  to  recover  in  their  corporate  capacity,  with- 
out proving  that  they  are  such, —  unless  the  defendant  by  his 
contract  with  them,  or  in  his  pleadings,  has  estopped  or  dis- 
abled himself  from  denying  their  corporate  existence.'  Some- 
thing more  than  what  has  been  stated  in  the  preceding 
sections  is  necessary  to  prove  the  existence  of  a  foreign  cor- 
poration, because  courts  do  not  take  judicial  notice  of  foreign 
laws,  but  those  laws  must  be  proved  as  facts.*  In  order  to 
prove  the  existence  of  a  foreign  corporation,  it  is  therefore 
necessary  to  do  something  more  than  to  prove  the  papers  and 
proceedings  of  incorporation,  but  it  is  also  necessary  to  make 
proof  of  the  statute  authorizing  the  incorporation.^  In  the 
absence  of  a  local  statute  providing  for  the  manner  of  authen- 
ticating a  copy  of  the  certificate  of  incorporation  of  a  corpo- 
ration organized  under  the  laws  of  another  State,  a  certificate 
by  the  original  custodian  of  the  document  in  the  State  of  its 
origin,  under  the  laws  thereof,  under  his  seal  of  office,  is  a 
sufficient  authentication.  Therefore,  a  certificate  of  incorpo- 
ration of  another  State,  duly  acknowledged  before  a  notary 
public,  and  authenticated  by  the  certificate  of  the  Secretary 
of  State  and  by  a  certificate  of  a  commissioner  of  the  State 

'  Clark  V.  Jones,  87  Ala.  474 ;  s.  c.  Bank    of    Michigan   v.  Williams,   5 

6  South.  Eep.  362;  Cunyus  v.  Guen-  Wend.  (N.  Y.)  478. 
ther,  96  Ala.  564;  s.  c.  11  South.  Eep.  *  1  Thomp.  Trials,  ^  1054. 

649.  °  Savage  v.  Eussell,  84  Ala.  103; 

2  Post,  §  7928,  et  seq.  s.  c.  4  South.  Rep.  325 ;  20  Am.  &  Eng. 

=  Savage  v.  Eussell,  84  Ala.  103;  Corp.  Cas.  523. 
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of  the  forum,  was  held  a  good  authentication.^  In  the  case 
of  a  corporation  created  in  a  foreign  country,  the  intro- 
duction of  an  examined  copy  of  its  charter,  as  found  in  the 
office  where  such  charters  are  usually  kept  in  the  foreign 
country,  is,  it  seems,  sufficient.*  But  a  coart  which  would 
require  evidence  of  user  under  a  charter  in  the  case  of  domes- 
tic corporations  will  clearly  require  the  same  proof  of  foreign 
corporations.^  Where  a  foreign  corporation  has  entered  the 
domestic  State  to  do  business  there,  and,  under  the  domestic 
statute,  has  filed  and  caused  to  be  recorded  a  certified  copy  of 
its  charter,  articles  of  association,  or  other  constating  instru- 
ment, in  the  office  of  the  Secretary  of  ^ate,  in  pursuance  of 
the  domestic  statute,  a  copy  of  such  instrument  and  of  the 
instrument  appointing  its  local  agent,  certified  by  the  Secre- 
tary of  the  domestic  State  as  being  on  record  in  his  office,  is 
prima  facie  evidence  of  the  existence  of  such  corporation, 
and  of  its  right  to  transact  business  in  the  State.*  It  may  be 
added  that  neither  a  corporation,  nor  the  persons  claiming 
under  it,  can  object  that  a  copy  of  the  certificate  filed  by  its 
incorporators,  pursuant  to  the  governing  statute,  to  procure 
their  incorporation,  is  not  sufficient  in  form  and  contents;* 
on  the  principle  that  those  who  assert  the  powers  of  a  corpo- 
ration will  not  be  heard  to  deny  that  they  are  such.* 

1  Hammer  v.  Garfield    Min.   &c.  also  Society  v.  Young,  2  N.  H.  310. 

Co.,  130  U.  S.  291.  In  an  early  Maryland  case,  a  bank 

'  Thus,  in  a  suit  by  a  foreign  bank-  charter  granted  by  the  Governor  of  a 
ing  corporation  in  England,  the  plain-  sister  State,  reciting  his  authority, 
tiff  claimed  to  have  been  incorporated  under  the  laws  of  that  State,  to  make 
by  the  King  of  Spain.  The  proof  such  grants,  and  authenticated  by 
was  as  follows :  A  witness  produced  the  seal  of  the  State,  was  held  to  be 
a  copy  of  a  charter  of  the  King  of  prima  facie  evidence  of  the  legal  ex- 
Spain,  incorporating  this  bank.  The  istence  of  the  bank.  Agnew  v.  Bank 
witness  stated  that  he  had  procured  of  Gettsyburg,  2  Har.  &  G.  (Md.) 
this  copy  from  the  office  of  the  Coun-  473, 

cil  of  Castile,  which  was  the  proper  s  Gaines  v.  Bank,  12  Ark.  769. 

place  for  charters'  of  this  kind  to  be  *  Knapp  &c.  Co.  v.  Strand,  4.Wash. 

kept,  and  that  he  had  examined  this  egg. 

copy  with  the  original  charter.     A  s  £yans  v.  Lee,  11  Nev.  194. 

translation  of  the  charter  was  proved  e  ffarragansett    Bank  v.  Atlantic 

and  put  in  evidence.    National  Bank  guk  Cq.,  3  Met.  (Mass.)  282. 
V.  De  Bernales,  1  Car.  &  P.  569.     See 
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§  7713.  Proof  of  Corporate  Existence  in  Criminal  Cases. 
In  criminal  prosecutions,  when  the  question  arises  whether  a 
company  is  incorporated,  for  instance,  in  the  case  of  a  prose- 
cution for  a  larceny  of  the  property  of  an  alleged  corporation, 
or  for  a,  forgery  of  the  bills  of  an  alleged  banking  corporation, 
it  is  only  necessary  to  show  that  the  corporation  exists  de 
facto,^  and  this  may  be  proved  by  general  reputation,^  —  in  other 
words,  by  proving  by  oral  testimony  that  it  is  a  corporation 
de  facto,  doing  business  as  such.  In  such  a  case,  proof  of  a 
statute  chartering  a  corporation  under  a  particular  name,  and 
of  the  subsequent  public  exercise  of  the  franchises  thereby 
granted,  for  many  years,  by  an  association  under  that  name, 
will  warrant  a  finding  of  the  actual  existence  of  the  corpora- 
tion, and  of  its  management  and  ownership  of  the  properly 
which- it  employs  in  exercising  such  franchises,  for  the  pur- 
pose of  a  criminal  proceeding,^ — or,  indeed,  for  any  other 
purpose,  where  the  question  of  its  existence  as  a  corporation 
arises  collaterally.  There  are  holdings,  but  they  are  desti- 
tute of  reason,  to  the  effect  that  it  is  neceeiary  in  a  criminal 
case,  —  we  will  say  in  an  indictment  for  uttering  a  forged 
order  of  a  certain  corporation, — to  go  further,  and  prove  not 
only  a  charter,  but  an  organization  under  the  charter.* 


1  People  V.  Caryl,  12  Wend.  (N.  Y.)  «.  c.  24  Atl.  Eep.  473.    In  this  case 

547;  People  v.  Frank,   28  Cal.  507;  the  senseless  holding  was  made  that, 

Smith  V.  State,  28  Ind.  321.    Compare  for  the  purposes  of  such  an  indiot- 

ante,  §  7652.  ment,  there  was  not  sufficient  proof 

^  State  V.  Thompson,  23  Kan.  338 ;  of  the  existence  of  a  company  of  the 

8.  c.  33  Am.  Kep.  165 ;  Eeed  v.  State,  name  laid  in    the  indictment,   and 

15  Ohio,  217.     See  also  People  v.  Bar-  that  it  had  a  president  and  treas- 

ric,  49  Oal.  342 ;  People  v.  Davis,  21  urer,  —  as  though  it  could  make  the 

Wend.  (N.  Y.)  309;  Johnson  v.  Peo-  least  possible  difference,  for  such  a 

pie,  4  Denio  (N.  Y.),  364;  People  v.  collateral  purpose  as  the  guilt  of  a 

Chadwick,  2  Park.  Cr.   (N.  Y.)  163;  felon  who  had  forged  an  instrument 

Sasser  v.  State,  13  Ohio,  453.    And  so  of  writing  purporting  to  have  been 

by  statute  in  Missouri.  executed  by  it,  whether  it  were  incor- 

'  Com.  V.  Bakeman,  105  Mass.  53.  porate  or  unincorporate. 


*  State  V.  Murphy,  17  E.  I.  698; 
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Article  IV.     Effect  of  Dissolution. 

Section  Section 

7720.  Effect  of  dissolution  of  the  cor-      7722.  Dissolution  by  reason  of  non- 

poration.  user  not  pleadable. 

7721.  Insolvency   of    corporation    no      7723.  What  actions  abate  and  what 

defense    to    actions    against  survive, 

it.  7724.  Effect  of   dissolution   on  suits 

commenced  by  attachment. 

§  7720.  Effect   of    Dissolution    of  the    Corporation.  —  As 

already  seen/  after  the  charter  of  a  corporation  has  expired 
by  its  own  limitation,  or  after  the  corporation  has  been  dis- 
solved by  a  court  of  competent  jurisdiction,  its  artificial  exist- 
ence is  at  an  end.  It  is  thereafter  incapable  of  executing  a 
conveyance  of  its  lands.^  Thereafter  it  can  maintain  no  action 
to  enforce  rights  acquired  during  the  life  of  its  charter,  unless 
its  capacity  in  this  respect  has  been  continued  by  the  -provi- 
sions of  its  charter,  or  otherwise  by  statute.'  In  the  absence 
of  such  a  statutory  reservation,  upon  the  happening  of  either 
event,  all  actions  pending  against  the  corporation  must  abate* 


1  Ante,  §  6718,  et  seq. 

'  Marysville  Invest.  Co.  v.  Mun- 
son,  44  Kan.  491 ;  s.  c.  24  Pac.  Eep. 
977. 

»  Saltmarsh  v.  Bank,  14  Ala.  668 ; 
s.  c.  17  Ala.  761;  Bank  of  United 
States  V.  McLaughlin,  2  Cranch  C.  0. 
(U.  S.)  20;  Smith  v.  Frye,  5  Cranch 
C.  O.  (U.  S.)  515;  Miami  Exporting 
Co.  V.  Gano,  13  Ohio,  269;  Bank  o. 
Wrenn,  8  Smedes  &  M.  (Miss.)  791 ; 
Eenick  v.  Bank,  13  Ohio,  298;  Con- 
solidated Asso.  V.  Claiborne,  7  La.  An. 
318;  Campbell  v.  Mississippi  Union 
Bank,  6  How.  (Miss.)  625;  Blake  v. 
Portsmouth  &c.  Eailnad,  39  N.  H. 
435;  Sturges  «.  Vanderbilt,  73  N.  Y. 
384 ;  s.  c.  sub  nom.  Sturgis  v.  Drew, 
11  Hun  (N.  Y.),  136;  Ingraham  v. 
Terry,  11  Humph.  (Tenn.)  572;  Kider 
V.  Nelson  &c.  Factory,  7  Leigh  (Va.), 
154;  8.  c.  30  Am.  Dec.  495;  Krutz 
V.  Paola  Town  Co.,  20  Kan.  397; 
Pendelton  v.  Russell,  144  U.  S.  640; 
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Wilcox  V.  Continental  Life  Ins.  Co., 
56  Conn.  468;  s.  c.  16  Atl.  Rep. 
244;  National  Pahquioque  Bank  v. 
First  Nat.  Bank,  36  Conn.  325,  334; 
s.  c.  4  Am.  Rep.  80.  That  the  com- 
mon-law rule  that  an  unqualified  dis- 
solution of  a  corporation  extinguishes 
all  rights  of  action  in  favor  of  or 
against  it  is  not  changed  by  Conn. 
Gen.  Stat.,  §  1322,  specifying  the 
power  of  receivers,  —  see  Wilcox  v. 
Continental  Life  Ins.  Co.,  56  Conn. 
468;  s.  c.  16  Atl.  Rep.  244.  That  in 
an  action  on  a  note  by  a  corporation 
it  is  no  defense  that  the  charter  fails 
to  define  the  period  of  its  duration, 
— see  East  Tenn.  Iron  Man.  Co.  v. 
Gaskell,  2  Lea  (Tenr.),  742. 

*  Mumma  v.  Potomac  Co.,  8  Pet. 
(U.  S.)  281;  National  Bank  v.  Colby, 
21  Wall.  (U.S.)  609 ;  Merrill  v.  Suffolk 
Bank,  31  Me.  57;  s.  c.  50  Am.  Dec.  649; 
City  Ins.  Co.  v.  Commercial  Bank,  6S 
111.  348;  Thornton  j;.  Marginal  Freight 
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—  thougli  statutes  providing  for  the  continuation  of  such 
actions  have  generally  been  enacted.*  It  follows  that  a  judg- 
ment rendered  against  a  corporation  under  such  circum- 
stances is  voidable,  in  the  sense  that  it  will  be  reversed  on  error, ^ 
or  that  the  execution  of  it  will  be  perpetually  enjoined.^  But 
relief  cannot  be  given  to  a  corporation  against  a  decree  in 
equity,  on  the  ground  that  it  had  no  existence  at  the  tinje 
when  the  decree  was  rendered,  where  it  is  not  shown  that  its 
existence  had  not  been  so  prolonged  or  revived  that  it  would 
have  a  standing  in  court.^  So,  altiiough  a  corporation  may 
have  been  in  the  possession  of  its  charter  and  franchises  at 
the  time  of  the  rendition  of  a  judgment  against  it,  yet  a  scire 
facias  cannot  be  maintained  upon  the  judgment  if,  before  the 
issue  of  the  writ,  its  charter  has  been  surrendered  or  forfeited." 
Creditors  may,  however,  enforce  their  claims  against  any 
property  belonging  to  the  corporation,  which  has  not  passed 
into  the  hands  of  bona  fide  purchasers,  but  is  still  held  in  trust 
for  the  company,  or  for  its  stockholders,  at  the  time  of  its  dis- 
solution, in  any  mode  permitted  by  the  local  laws.°     Under 

R.  Co.,  123  Mass.  32;  Read  v.  Frank-  whether  actions  pending  against  a  cor- 
fort  Bank,  23  Me.  318;  Whitman  v.  porationaX  the  date  of  its  dissolution 
Cox,  26  Me.  335;  Greeley  v.  Smith,  3  ought,  under  such  statutes,  to  be  re- 
Story  (U.  S.),  657;  Bonaffe  i;.  Fowler,  vived  against  a  receiver,  has  been 
7  Paige  (N.  Y.),  576;  McOulloch  v.  already  considered  (anie,  §  7135) ;  but 
Norwood,  58  N.  Y.  562;  Musson  v.  a  decision  may  be  noted  here  to  the 
Richardson,  11  Rob.  (La.)  37,  42;  effect  that  under  the  statutes  of  Ohio 
Life  Asso.  v.  Goode,  71  Tex.  90;  this  i3  not  necessary  in  a  court  of  the 
National  Bank  v.  Colby,  21  Wall.  United  States.  Lake  Superior  Iron 
(U.  S.)  609,  614.  Co.  V.  Brown,  44  Fed.  Rep.  539. 

^  Ante,  §  6734,  et  seq.;  Lumber  Co.  "  Musson  v.  Richardson,  11  Rob. 

«.  Ward,  30  W.  Va.  43.    Some  of  these  (La.)  37,  42. 

statutes  continue  the  corporate  exist-  "  Merrill  v.  Suffolk  Bank,  31  Me. 

ence  for  a  stated  period  of  time,  during  57 ;   Rankin  v.  Sherwood,  33  Me.  509. 

which  its  corporate  name  may  be  used  But  see  Whitman  v.  Cox,  26  Me.  335, 

for  the  purpose  of  suing  to  collect  its  340. 

debts,  etc.    Such  was  the  act  of  Con-  *  Muscatine  Turn  Verein  v.  Funck, 

gross  chartering  the  former  Bank  of  18  Iowa,  469. 

the  United  States.    It  had  the  effect  of  *  Mum  ma  v.  Potomac  Co.,  8  Pet. 

preserving  from  abatement  all  suits  (U.  S.)  281. 

pending  at  the  date  of  its  passage.  '  Mumma  v.  Potomac  Co.,  8  Pet. 

Bank  of  United  States  i;.  Leathers,  8  (U.S.)  281,  286,  per  Story,  J.;  City 

B.  Mon.    (Ky.)    126.      The  question  Ins.  Co.  v.  Commercial  Bank,  68  111. 
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statutory  systems,  stockholders  also  have  a  standing  to  sue  in 
equity  to  wind  up  the  affairs  »f  the  corporation.*  It  must 
also  be  kept  in  mind  that  it  is  within  the  power  of  every  bus- 
iness corporation  to  prevent  the  results  which  the  rules  of  the 
common  law  attach  to  a  dissolution,  by  making  an  assignment 
of  all  its  property,  prior  to  its  dissolution,  in  trust,  for  the  bene- 
fit of  its  creditors.^ 

§  7721,  Insolvency  of  Corporation  No  Defense  to  Actions 
against  It. — From  the  foregoing  principles,  it  follows  that, 
in  an  action  by  a  corporation  against  an  individual,  evidence 
that  the  corporation  has  become  insolvent  is  inadmissible;  for 
although  such  insolvency  might  be  a  ground  for  adjudging 
the  corporate  rights  forfeited  in  proceedings  against  the  cor- 
poration for  that  express  purpose,  yet  it  cannot  be  inquired 
into  collaterally  in  an  action  brought  by  the  corporation.' 
If,  therefore,  an  action  has  been  brought  against  a  corpora- 
tion to  enforce  an  obligation  entered  into  by  it,  the  plaintiff 
has  the  right  to  have  the  corporation  retained  as  defendant, 
notwithstanding  it  may  have  become  insolvent  or  may  have 
disposed  of  its  property  in  such  a  manner  as  to  render  the 
recovery  of  its  judgment  futile,  and  a  motion  to  substitute  an 
assignee  for  the  corporation  will  be  properly  denied  unless 
assented  to  by  the  plaintiff.* 

§  7722.  Dissolution  by  Reason  of  Non-user  not  Pleadable. 

The  dissolution  which  alone  is  pleadable  under  the  foregoing 
principles  is  an  absolute,  unqualified  dissolution,  such  as  has 
been  denounced  by  a  competent  judicial  sentence,  or  such  as 
needs  no  judicial  sentence  to  announce  the  fact;  The  fore- 
going principles  have  no  application  to  a  dissolution  by  the 

348 ;   Lindell  v.  Benton,  6  Mo.  361 ;  '  Ante,  §  6466 ;  Sturgos  v.  Vander- 

Thornton  v.  Marginal  Freight  R.  Co.,  hilt,  73  N.  Y.  384 ;  s.  c.  sub  nom.  Stur- 

123  Mass.  32,  34;  Habich  v.  Folger,  gis  v.  Drew,  11  Hun  (N.  Y.),  136. 
20  Wall.  (U.  S.)   1;   ante,  §6692,  et  »  Oahill  v.  Kalamazoo  Mut.   Ins. 

seq.  Co.,  2  Dougl.  (Mich.)  124 ;  s.  c.  43  Am. 

1  Krutz  V.  Paola  Town  Co.,  20  Kan.  Dec.  457,  464. 
897;  ante,  §  4550,  et  seq.;  and  §  6b92,  *  Hood  v.  California  Wine  Co.,  4 

et  seq.  Wash.  88;  s.  c.  29  Pac.  Eep.  768. 
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mere  non-user  of  the  franchises  of  the  plaintiff  corporation; 
for  although  such  non-user  might  be  a  ground  upon  which 
the  State  could  vacate  the  franchises  of  the  corporation,  yet 
this  result  cannot  be  accomplished  by  private  individuals  in  a 
collateral  way,  by  way  of  defense  to  an  action  brought  by  the 
corporation.^  The  very  fact  of  bringing  the  action  is  a  revival 
of  the  corporation  if  dormant,  and  a  user  of  its  franchises  if 
they  have  fallen  into  a  state  of  non-user.  Accordingly,  where 
trustees  of  a  religious  corporation  bring  an  action,  colore  offi- 
cii, an  objection  that  they  were  not  regularly  elected  as  such 
trustees  cannot  be  sustained,  unless  it  be  shown  that  proceed- 
ings have  been  instituted  against  them  by  the  government 
and  carried  to  judgment  of  ouster.^ 

§  7723.  What  Actions  Abate  and  What  Survive.  —  Assum- 
ing, then,  that  statutes  exist  preventing  the  dissolution  of  a 
corporation  from  putting  an  end  to  rights  of  action  against 
it,  the  question  arises  whether  those  rights  of  action  which, 
under  the  principles  of  the  common  law,  abate  on  the  death  of 
a  natural  person,  will  abate  on  the  dissolution  of  a  corporation. 
It  seems  that  this  question  must  be  answered  in  the  afiBrma- 
tive.     For  instance,  it  has  been  held  that  an  action  by  a  cor- 

'  Cahill  V.  Kalamazoo  Mut.  Ins.  chises  without  judicial  determination, 
Co., 2  Dougl.  (Mich.)  124;  s.  c.  43  Am.  unless  it  is  apparent,  from  the  Ian- 
Dec.  457,  465.  See  also  Silver  Lake  guage  of  the  statute,  that  the  legisla- 
Bank  v.  North,  4  Johns.  Oh.  (N.  Y.)  ture  intended  that  the  statute  should 
370,  373 ;  Vernon  Society  v.  Hills,  6  be  self-executing  without  the  aid  of 
Cow.  (N.  Y.)  23;  8.  c.  16  Am.  Dec,  any  judicial  sentence.  Ante,  §6582; 
429.  Ke  Brooklyn  Elev.  E.  Co.,  32  N.  Y. 

2  Vernon  Society  v.  Hills,  6  Oow.  St.  Rep.  1065 ;  s.  c.  11  N.  Y.  Supp.  161. 
(N.  Y.)  23;  s.  c.  16  Am.  Dec.  429.  And  even  where  there  has  been  an 
See  also  the  same  principle,  Penob-  absolute  dissolution,  such  franchises 
scot  Boom  Co.  v.  Lamson,  16  Me.  as  exist  in  perpetuity  and  as  have 
224 ;  s.  c.  33  Am.  Dec.  656 ;  Banks  v.  been  assigned  by  mortgage  with  the 
Poitiaux,  3  Eand.  (Va.)  136;  «.  c.  15  assent,  express  or  implied,  of  the  leg- 
Am.  Dec.  706.  Upon  the  same  prin-  islature,  if  in  the  nature  of  real  prop- 
ciple,  it  is  held  that  the  failure  of  a  erty,  survive,  according  to  one  view, 
railroad  company  to  commence  the  and  exist  in  perpetuity.  People  v. 
construction  of  its  road  within  the  O'Brien,  11  N.  Y.  1 ;  s.  c.  19  N.  Y.  St. 
time  limited  by  its  charter,  does  not,  Eep.  173 ;  2  L.  E.  A.  255 ;  7  Am.  St. 
per  se,  work  a  forfeiture  of  its  fran-  Eep.  684;  18  N.  E.  Eep.  692. 
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poration  for  a  libel,  being  for  a  mere  personal  tort,  does  not 
survive  the  dissolution  of  the  corporation;  and  that  such  a 
right  of  action  does  not  continue  in  its  receiver,  —  and  this  is 
so,  although  the  libel  may  have  resulted  in  pecuniary  injury 
to  the  corporation,  and  may  have  diminished  the  amount  of 
its  estate  which  has  passed  into  the  hands  of  the  receiver.* 
But  an  action  brought  against  a  corporation  for  a  tort  may  be 
continued  against  its  directors  and  trustees  under  a  statute^ 
providing  that,  upon  the  dissolution  of  a  corporation,  its 
directors  shall  be  trustees  for  its  creditors  and  stockholders, 
with  power  to  settle  up  its  affairs  and  distribute  its  assets 
among  its  creditors  first  and  its  stockholders  next.'  Necessa- 
rily, the  dissolution  of  a  corporation  puts  an  end  to  an  action 
to  compel  the  specific  performance  of  its  contract;  but  it  is  said 
that  it  has,  at  the  same  time,  the  effect  of  perfecting  a  right 
of  action  for  its  breach.* 

§  7724.  Eifect  of  Dissolution  on  Suits  Commenced  by  At- 
tachment.—  Where  a  suit  is  pending  against  a  corporation, 
in  which  its  property  has  been  attached,  an  annulment  of  its 
charier,  and  the  appointment  of  a  receiver  by  a  decree  of  a 
competent  court,  will  not  only  abate  the  suit  and  dissolve  the 
attachment,  but  will  destroy  the  attachment  lien.^ 

'  Milwaukee  Mut."Fire  Ins.  Co.  v.  wind  up  its  business  when  the  time 

Sentinel  Co.,  81  Wis.  207;  s.  c.  51  N.  fixed  by  its  charter  for  ils  duration 

W.  Kep.  440 ;  15  L.  E.  A.  627.  expired,  but  continued  thereafter  in 

*  1  Rev.  Stat.  N.  Y.  600,  §§  8,  9.  its  charter  name  to  carry  on  its  cor- 

*  Hepworth  v.  Union  Ferry  Co.,  41  porate  bu8ine8s,may  be  sued  in  a  court 
N.  Y,  St.  Kep.  783;  «.  c.  16  N.  Y.  of  law  in  its  corporate  name  for  a  tort 
Supp.  692.  As  to  such  statutes,  see  committed  by  it  after  its  charter  had 
ante,  §  6739.  expired.    Miller  v.  Coal  Co.,  31  W. 

*  Schleider  v.  Dielman,  44  La.  An.  Va.  836 ;  «.  c.  13  Am.  St.  Kep.  903 ;  8 
462;  ».  c.  10  South.  Kep.  934.    Com-  S.  E.  Eep.  600. 

pare  ante,  §§  6753, 6893,  et  seg.    A  pri-  '  Wilcox  v.  Continental  Life  Ins. 

vate  business  corporation  duly  char-      Co.,  56  Conn.  468;  s.  c.  16  Atl.  Eep. 
tered  and  organized  under  the  laws      244. 
of    West  Virginia,  which  failed    to 
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CHAPTER    CLXXXV. 

EVIDENCE  IN  SUCH  ACTIONS. 

Art.  I.     Corporate  Books  and  Records.     §§  7728-7741. 
II.     Other  Matters  of  Evidence.     §§  7746-7750. 

Article  I.     Corporate  Books  and  Records. 

Section  Section 

7728.  Corporate   books   and  records  the  corporate  books  are  the 

admissible  against  the  corpo-  best  evidence. 

ration.  7736.  Such     records    admissible    to 

7729.  Admissible  between  the  corpo-  prove  corporate  existence. 

ration  and  its  members.  7737.  Evidence  that  the  books  are  the 

7730.  Admissible  in  a  controversy  be-  books  of  the  corporation. 

tween  members.  7738.  Secondary  evidence  of  the  con- 

7731.  How  far  evidence  against  stock-  tents  of  such  books  and  rec- 

holders.  ords. 

7732.  Exceptions  and  contrary  hold-      7739.  Such  books  and  records  prima 

ings.  facie  evidence  only. 

7733.  Books  of  account.  7740.  When  not  evidence  as  against 

7734.  Corporate   books    and    records  strangers. 

admissible  to  prove  their  acts      7741.  Corporate     records     evidence 
and  proceedings.  against  receiver  of  corpora- 

7735.  Consequences  of  the  rule  that  tion. 

§  7728.  Corporate  Books  and  Records  Admissible  against 
the  Corporation. —  The  books  and  records  of  a  corporation, 
when  shown  to  have  been  kept  by  its  proper  oSicer,  are  ad- 
missible in  evidence  against  the  corporation,  on  the  footing 
of  being  in  the  nature  of  admissions  or  self -disserving  instru- 
ments.^ Thus,  in  an  action  against  a  railroad  company  for  a 
personal  injury  grounded  upon  its  negligence  in  suffering  its 

^  Vicksburg  &c.  E.  Co.  v.  Putnam,  «.  Hope  Mut.  Ins.  Co.,  22  Conn.  394; 

118  U.  S.  545 ;   St.  Louis  Gas  Light  Fourth  Nat.  Bank  v.  Olney,  63  Mich. 

Co.v.  St.  Louis,  84  Mo.  202;  affirming  58;  s.  c.  29  N.  W.  Eep.  513. 
s.  c.  11  Mo.  App.  55;  Howard  Ins.  Co. 
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track  to  get  out  of  repair,  official  reports  made  by  the  superin- 
tendent of  the  road  to  the  board  of  directors  of  the  corpora- 
tion are  competent  evidence  of  the  condition  of  the  road.'  So, 
the  books  of  account,  of  a  municipal  corporation,  kept  by  the 
proper  officer  of  the  corporation,  are  prima  facie  evidence  of 
the  facts  therein  stated,  in  an  action  against  the  corporation.* 
So,  in  an  action  against  a  corporation  for  use  and  occupation, 
if  there  is  an  issue  as  to  whether  the  premises  were  hired  by 
the  corporation  through  an  authorized  agent,  the  books  of  the 
defendant  containing  votes  passed  by  them  are  admissible  in 
evidence  for  the  purpose  of  proving  their  ratification  of  the 
acts  of  the  agent.'  In  such  a  case  a  vote  or  resolve  of  the 
defendant  authorizing  a  settlement  of  the  claim  of  the  plain- 
tiff at  a  stated  amount  is  also  admissible  in  support  of  its 
claim.* 

§  7729.  Admissible  between  the  Corporation  and  its  Mem- 
bers. —  The  stockholders  of  a  corporation  are  in  general  stran- 
gers to  the  corporation,  and  stand  in  that  relation  in  the  law 
where  they  contract  with  it  as  individuals;  but  in  many  cases 
they  are  in  privity  with  it  in  such  a  sense  that  the  books  and_ 

'  Vicksburg  &c.  E.  Co.  «.  Putnam,  Pick.  (Mass.  1  270.    In  an  action  to 

118  IT.  S.  545.  recover  the  amount  of  a  subscription 

*  St.  Louis  Gas  Liglit  Oo.  v.  St.  for  railroad  stock  tliat  had  been  care- 
Louis,  84  Mo.  202;  affirming  s.  c.  11  cekd  by  the  directors,  the  minutes  of 
Mo.  App.  55.  the  company,  showing  that  immedi- 

'  Howard  Ins.  Oo.  v.  Hope  Mutual  ately  after  the  election  of  the  new 

Ins.  Co.,  22  Conn.  394.  board  of  directors,  they  repealed  the 

*  Ibid.  In  an  action  against  a  cor-  resolution  of  their  predecessors,  -were 
poration  upon  a  note  executed  by  its  admissible  in  evidence  against  the  de- 
treasurer,  where  it  becomes  a  mate-  fendant  as  a  corporator.  The  books  of 
rial  inquiry  whether  the  treasurer  was  the  company  were  evidence  against 
authorized  to  execute  it  by  the  board  him,  unless  his  relationship  to  it  had 
of  trustees,  the  original  memoranda  terminated,  which  the  court  had  no 
or  minutes  of  the  proceedings  of  the  right  to  decide.  It  was  also  compe- 
trustees,  made  at  the  time  by  one  of  tent  for  the  company  to  prove  what 
them  by  the  authority  of  the  board,  took  place  when  the  first  resolutions 
are  competent  evidence  to  prove  that  were  adopted,  as  showing  that  the 
they  had  empowered  the  treasurer  to  action  of  the  board  was  fraudulent 
give  such  note,  especially  after  the  and  unauthorized.  Bedford  E.  Co.  v. 
trustee  who  made  the  entries  was  de-  Bowser,  48  Pa.  St,  29. 

ceased.     Hayward  v.  Pilgrim  Soc,  21 
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records  of  the  corporation  are  admissible  in  an  action  between 
the  corporation  and  one  of  its  members,  whichever  party  is 
plaintiff,  and  whichever  party  seeks  to  avail  himself  of  their 
use.*  Let  us  suppose,  for  instance,  that  there  is  a  contest 
between  a  corporation  and  one  of  its  members  in  which  it 
becomes  material  to  show  what  were  the  rules  of  the  corpora- 
tion in  a  given  particular.  Here,  beyond  question,  the  books 
and  minutes  of  the  corporation,  containing  evidence  of  the 
adoption  of  such  rules,  are  evidence  for,  and  consequently 
against,  either  party .^  But  it  is  not  to  be  concluded  from  this 
that  in  every  contest  between  a  corporation  and  one  of  its 
members,  the  rules  of  the  corporation  can  be  used  for  the  pur- 
pose of  disposing  of  the  rights  of  the  member.  Take,  for 
example,  the  case  where  a  single  stockholder  of  a  great  corpo- 
ration, like  the  Western  Union  Telegraph  Company,  is  suing 
the  corporation  for  damages  for  failure  properly  to  transmit 
and  deliver  for  him  a  telegraphic  message,  placed  in  its  hands 
by  him  for  that  purpose.  Here  it  will  not  be  competent  for 
the  company  to  prove,  in  defease  of  the  action,  that  its  board 
of  directors  had  adopted  a  resolution  that  the  company  would 
not  be  liable  for  mistakes  or  delays  in  the  transmission  or 
delivery  of  unrepealed  messages,  and  would  not  be  liable  for 
damages  arising  from  delays  in  the  transmission  or  delivery 
of  a  repeated  message  beyond  an  amount  specified.  As  a 
single  stockholder,  especially  in  so  great  a  corporation,  can- 
not control  the  board  of  directors  in  the  rules  which  they 
make  for  the  conduct  of  its  business,  and  as  there  is  ng  prin- 
ciple, at  least  none  of  general  recognition  by  the  courts,  which 
will  charge  him  with  notice  of  the  regulations  which  its  di- 
rectors may  thus  make,  evidence  of  such  a  resolution  is  not 
admissible  for  the  purpose  of  disposing  of  his  rights.^  But 
here  the  objection  goes  to  the  quality  of  the  evidence,  and  to  the 
purposes  for  which  it  is  sought  to  be  introduced,  and  not  to 
the  mere  fact  that  it  is  sought  to  be  produced  in  the  form  of  a 


'  Ante,  §  3657,  et  seq.  »  Pearsall  v.  "Western  Union  Tel. 

"  A  bernethy  i;.  Church  of  the  Puri-     Co.,  124  N.  Y.  256;  s.  c.  21  Am.  St. 
tans,  3  Daly  (N.  Y.),  1.  Eep.  662. 
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corporate  record.  In  other  words,  in  such  a  case  such  evi- 
dence is  not  material  or  relevant  to  any  issue  between  the  con- 
tending parties.  So,  where  the  stockholders  of  a  corporation 
have  given  a  bond  in  their  individual  capacities  for  the  purpose 
of  securing  credit  for  the  corporation  at  a  bank,  in  which 
bond  they  have  recited  the  action  of  the  corporation  in  secur- 
ing  the  loan  from  the  bank,  —  here,  in  an  action  by  the  bank 
upon  the  bond,  the  records  of  the  corporation  will  be  admis- 
sible in  behalf  of  the  bank  and  against  the  stockholders,  for 
the  purpose  of  showing  what  the  corporation  actually  did  in  the 
premises,  the  defendants  being  estopped  to  deny  its  authority 
or  their  own  to  take  the  action  stated.' 

§   7730.  Admissible   in  a    Controversy  between   Members. 

So,  in  a  controversy  between  members  respecting  their  rights 
in  the  corporation,  the  books  and  records  of  the  corporation 
are,  it  seems,  admissible  for  the  purpose  of  proving  corporate 
acts  and  transactions.  Thus,  where  the  character  of  the  cor- 
poration required  two-thirds  of  the  corporators  to  be  present 
in  order  to  form  a  quorum,  the  corporate  books  were  evidence 
that  this  portion  of  the  corporators  did  assemble,  the  contro- 
versy being  a  controversy  between  members  of  the  corpora- 
tion in  respect  to  a  corporate  election.^ 

§  7731.  How  Far  JEvidence  agrainst  Stockholders.  —  It  is 

not  to  be  inferred  from  the  foregoing  that  the  books  and  rec- 
ords of  a  corporation  are  evidence  in  all  cases  in  a  contest 
between  the  corporation  and  one  of  its  stockholders.  Whether 
they  will  be  so  or  not  will  depend  upon  a  number  of  consider- 
ations; and  it  is  to  be  regretted  that  the  cases  exhibit  confu- 
sion where  they  should  present  uniformity.  At  the  outset,  it 
may  be  observed  that  where  it  becomes  material  to  prove  what 
the  corporation  did  in  a  given  instance,  the  best  evidence  of 
what  it  did  is  to  be  sought  for  in  its  books  and  records,  be- 
cause that  would  be  the  best  evidence  in  an  action  between  it 

'  Fourth  Nat.  Bank  v.  Olney,  63  (Pa.)  29;  s.  c.  8  Am.  Deo.  628.     See 

Midi.  58;  «.  c.  29  K.  W.  Rep.  513.  also  Grays  v.  Turnpike  Co.,  4  Band. 

2  Com.  V.  VVoelper,  3  Serg.  &  E.  (Va.)  578. 
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and  a  stranger.'  But  this  is  restrained  by  another  principle, 
founded  in  natural  justice,  which  is  that  thej3orporation  can- 
not be  permitted,  by  fixing  up  its  books  and  records  at  its  own 
pleasure,  to  make  evidence  in  its  own  behalf  against  strangers, 
and  consequently  against  its  own  members  where  it  deals  with 
them  as  individuals.  Therefore,  on  principle  and  authority, 
the  books  of  a  corporation  are  not  admissible  against  one  of 
its  members,  as  evidence  of  his  private  contracts  and  dealings 
with  i.t.^  Still  less  are  they  admissible  in  an  action  by  one 
not  a  member  of  the  corporation  against  a  stockholder  for  the 
purpose  of  charging'  the  stockholder  upon  a  matter  of  ac- 
count between  him  and  'his  corporation,  —  as,  for  instance,  to 
show  by  the  stock  book  of  the  corporation  entries  of  assess- 
ments against  the  stockholder.  But  even  this  must  depend 
upon  the  nature  of  the  issues  between  the  contending  parties. 
It  may  be  imagined  that  it  might  become  an  issuable  fact,  in 
an  action  between  two  strangers  to  a  corporation,  whether  the 
corporation  had  made  a  certain  assessment  against  its  stock- 
holders,' in  which  case,  on  a  principle  elsewhere  stated,*  the 
corporate  books  would  be  the  best  evidence  of  the  fact.  But 
if,  between  a  corporation  and  one  of  its  stockholders,  there  is 
an  ordinary  dealing  as  between  a  merchant  and  his  customer, 
or  as  between  two  merchants,  then,  in  respect  of  that  dealing, 
they  stand  as  strangers  to  each  other,  and  the  books  of  ac- 
count of  the  corporation  are  not  competent  evidence,  of 
themselves,  in  its  behalf  to  establish  its  demand  against  its 
stockholder,  any  more  than  they  would  be  such  if  it  were  an 
unincorporated  partnership  or  an  individual.  This  would  be 
so  when  it  is  considered  that  a  mere  stockholder  is  not  a  mem- 
ber of  the  corporation  in  the  sense  in  which  a  partner  is  a 
member  of  a  firm.  He  is  not  an  agent  of  it;^  he  has  no 
direct  power  of  control  over  its  action  or  over  the  manner  of 

1  Ante,  §  3657,  et  seq.;  post,  §  7734.  v.  Lewis,  63  Barb.  (N.  Y.)  Ill ;  Olney 

»  Wheeler  v.  Walker,  45  N.  H.  355 ;  v.  Chadeey,  7  R.  I.  224. 

Hager  v.  Cleveland,  36  Md.  476;  Hill  '  Haynes  v.  Brown,  36  N.  H.  546, 

V.  Manchester  &c.  Water  Works,  5  566, 

Barn.  &  Add.  866  ■  t.c.2  Nev.  &  M.  *  Pott,  §  7734. 

673.    Compare  Chennngo  Bridge  Co.  '  Ante,  §  105,  et  seq. 
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keeping  its  records,  although  he  has  a  qualified  right  to  in- 
spect them,  which  right  is  enforceable  by  mandamus}  It  would, 
therefore,  be  violative  of  the  principles  of  natural  justice  to 
treat  him  as  if  in  privity  with  those  records,  to  charge  him 
with  knowledge  of  their  contents,  and  to  make  their  recitals 
evidence  against  him.^ 

§  7732.  Exceptions  and  Contrary  Holdings.  —  To  the  prin- 
ciple of  the  preceding  section  there  are  exceptions  and  con- 
trary holdings,  some  of  them  well,  and  others  ill,  founded.  We 
have  had  occasion  to  notice  that  American  courts  of  the  high- 
est authority  have  sanctioned  a  shocking  violation  of  the  prin- 
ciples of  natural  justice,  by  holding  that  the  books  and  records 
of  a  private  corporation  are  admissible  in  evidence  for  the  pur- 
pose of  connecting  a  stranger  ivith  it,  —  that  is,  for  the  purpose 
of  proving  that  a  certain  person,  sought  to  be  charged  with 
liability  as  a  stockholder  or  member  of  it,  is  such  a  stockholder 
or  member.*  Under  this  rule,  a  number  of  adventurers  can 
organize  a  real  or  pretended  corporation,  and,  by  opening  a 
stock-book  and  inserting  thereon  the  name  of  one  of  the  judges 
so  holding,  charge  him  with  a  liability  as  a  stockholder,  not 
only  in  favor  of  themselves,  but  also  in  favor  of  their  cred- 
itors. These  holdings  are  mentioned  in  this  connection  for 
the  purpose  of  showing  how  careless  of  justice  the  judges  have 
been  in  many  cases,  and  with  what  trifling  consideration  they 
have  dismissed  the  gravest  questions.*    The  true  principle  is 


'  Ante,  §  4431.  Corp.  Gas.  301;  9  Eail.  &  Corp.  L.J. 

2  Even  where  the  action  was  against  428;  36  N.  Y.  St.  Eep.  500;  26  N.  E. 

one  who  was  at  once  a  stockhold-  Eep.  1046. 

er    and    a    trustee    of    the    corpora-  '  ^nJe,  §  3657 ;  Turnbull  «.  Payson, 

tion,   to  charge  him    in   respect  of  95  U.  S.  418;  Glenn  v.  Orr,  96  N.  0. 

money  and  property  of  the  corpora-  413;  Hoaglandw.  Bell,  36  Barb.  (N.Y.) 

tion  alleged  to  have  been  misappro-  57.    The  writer  is  fortified  in  his  view 

priated  by  him,  it  was  held  that  the  of  these  and  other  like  decisions  by  a 

books  of  tlie  corporation  were  not  per  learned  and  forcible  presentation  of 

se  competent  evidence  to  establish  his  the  subject  in  the  Central  Law  Jour- 

liability.      Eudd    v.    Eobinson,    126  nal,  by  Hugh  D.  McCorkle,  Esq.,  of 

N.  Y.  113;  «.  c.  22  Am.  St.  Rep.  816;  the  St.  touis  bar:  34  Cent.  L.  J.  468. 

12  L.   E.   A.  483 ;    33  Am.   &  Eng.  *  A  recent  decision  of  the  kind  here 
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that,  before  the  books  of  a  corporation  can  be  put  in  evidence 
against  a  person  charged  with  liability  as  one  of  its  members, 
his  membership  'must  he  admitted,  or  established  by  evidence  ali- 
unde,—  a  thing  which  is  not  difficult  in  view  of  the  fact  that 
his  relation  as  a  stockholder  can  be  shown  by  his  own  conduct,^ 
by  proving  that  he  acted  in  a  manner  consistent  alone  with 
that  relation,  as  by  attending  corporate  meetings,  serving  as  a 
director,  and  the  like.  On  the  other  hand,  special  circum- 
stances may  be  shown,  bringing  the  particular  stockholder  into 
such  privity  with  the  record  sought  to  be  introduced  in  evi- 
dence against  him,  as  to  make  it,  on  a  sound  and  just  theory, 
competent  evidence.^ 


mentioned  is  to  the  effect  that,  in  an 
action  brought  under  a  statute  to 
charge  certain  persons  as  stockhold- 
ers for  the  failure  of  the  corporation 
to  file  with  a  public  official  an  annual 
statement  of  its  condition,  certain 
loose  scraps  of  paper,  on  which  the 
minutes  of  corporate  meetings  had 
been  kept,  were  admissible  in  evi- 
dence for  the  purpose  of  proving  that 
the  defendants  were  stockholders  in 
the  corporation.  Congdon  v.  Winsor, 
17  E.  I.  236,  Index  HH,  59;  s.  c.  21 
Atl.  Eep.  540. 

^  Arde,  §  1877,  et  seq.  When  it  is 
considered  that  perjury  could  not  be 
assigned  upon  such  evidence,  and  that 
the  clerk  or  other  ministerial  agent  of 
the  corporation  keeping  such  records 
could  not,  upon  any  known  precedent, 
be  made  liable  in  damages  to  a  stran- 
ger for  such  use  of  them  as  an  instru- 
ment of  evidence,  and  that  if  he  could 
be  so  made  liable,  a  judgment  against 
him  might  be  worthless,  —  the  wrong 
of  such  a  decision  will  readily  appear. 
See  ante,  §  1919,  et  seq. 

'  Thus,  the  records  kept  by  the 
clerh  of  a  railroad  corporation  of  the 
proceedings  of  the  directors,  in  order- 
ing assessments  upon  the  shares  of  the 


capital  stock,  may  be  used  as  evidence 
by  the  corporation  in  a  suit  brought 
by  them  to  recover  an  assessment 
upon  the  shares  subscribed  for  by  the 
defendant,  he  being  one  of  the  origi- 
nal grantees  in  the  charter,  and  a 
director  at  the  time  the  assessment  was 
ordered,  and  having  exercised  the 
privileges  of  a  stockholder  in  virtue 
of  the  shares  upon  which  the  assess- 
ment was  made.  White  Mountains 
R.  Co.  V.  Eastman,  34  N.  H.  124, 137. 
So,  it  is  laid  down  that  the  books  of  a 
corporation,  though  not  generally  evi- 
dence against  a  stranger,  are  evidence 
against  a  corporator  who  is  shown  to 
have  been  present  at  the  time  of  the 
transactions  therein  recorded,  and  to 
have  assented  to  the  entries  therein 
made.  Graff  v.  Pittsburgh  &c.  E.  Co., 
31  Pa.  St.  489.  On  the  other  hand, 
one  who  had  subscribed  for  stock 
upon  the  condition,  expressed  in  the 
contract,  that  it  was  not  to  be  paid 
until  $5,000  should  be  first  raised,  was 
held  not  to  be  a  member  of  the  cor- 
poration so  as  to  make  the  books  evi- 
dence against  him  in  a  suit  for  calls. 
Chase  v.  Sycamore  &c.  E.  Co.,  38  111. 
215;  ante,  §1332. 
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§  7733.  Books  of  Account.  —  It  is  not  necessary  to  sug- 
gest that  the  books  of  account  of  a  corporation  are  admissible 
in  evidence  against  it  for  the  purpose  of  charging  it  in  favor 
of  one  who  has  had  dealings  with  it,  because  the  books  of 
account  of  a  natural  person  are  so  admissible  in  evidence.* 
On  the  other  hand,  the  law  accords  to  a  private  corporation 
no  greater  privilege  of  manufacturing  unsworn  evidence  in  its 
own  behalf  in  the  form  of  book  accounts,  than  it  accords  to  a 
private  individual,  and  hence  the  books  of  a  corporation  con- 
taining entries  of  dealings  between  it  and  its  customer  are  not, 
in  general,  evidence  in  its  behalf  in  an  action  by  it  against 
that  customer."  By  a  natural  analogy,  the  books  of  account 
of  a  trading  corporation  would  be  admissible  in  its  favor 
against  its  customer  under  those  exceptional  circumstances 
in  which  the  books  of  account  of  a  tradesman  are  admissible 
in  his  favor.  But  this  subject  will  not  be  pursued,  because  it 
is  a  branch  of  the  law  of  evidence,  loaded  down  with  precedent 
and  involved  in  the  greatest  confusion  and  contradiction. 

§  7734.  Corporate  Books  and  Becords  Admissible  to 
Prove  their  Acts  and  Proceedings. — There  is  much  judicial 
authority  to  the  general  effect  that  whenever  it  becomes 
material,  either  as  against  the  corporation  or  in  its  favor  as 
against  a  stranger,  or  as  between  two  strangers  to  it,  to  prove 
what  was  done  by  it,  that  is  to  prove  its  acts  and  transactions,  its 

'  Eoe  V.   Eawlings,  7   Bast,   279,  stances  the  books  of  account  of  banlc- 

290 ;  Highara  v.  Eidgway,  10  East,  ers,  without  special  reference  to  their 

109 ;  Doe  v.  Jones,  1  Camp.  ,,(N.  P.)  being    incorporated,   are    admissible 

367;  Case  v.  Potter,  8  Johns.  (N.  Y.)  evidence  for  the  purpose  of  charging 

211.  their  depositors,  or  customers,  —  see 

^  State  Bank  v.  Clark,  1   Hawks  Union  Bank  v.  Knapp,  3  Pick.  (Mass.) 

(N.   0.),  36;   Philadelphia  Bank  v.  96;  s.  c.  15  Am.  Dec.  181;  North  Bank 

Officer,  12  Serg.  &  E.  (Pa.)  49;  Eidg-  v.  Abbot,  13  Pick.  (Mass.)  465,  471; 

way  V.  Farmers'  Bank,  12  Serg.  &  E.  s.  c.  25  Am.  Dec.  334 ;  Amherst  Bank 

(Pa.)  256 ;  s.c.  14  Am.  Dec.  681;  Terry  v.  Eoot,   2    Met.    (Mass.)    522,  544; 

V.  Birmingham  Nat.  Bank,  93  Ala.  Watson  v.   Phoenix    Bank,    8   Met. 

599 ;  g.  c.  30  Am.  St.  Eep.  87 ;  9  South.  (Mass.)  217,  221;  g.  c.  41  Am.  Dec. 

Eep.  299.   Compare,  as  to  State  banks  500.    On  the  general  subject  of  the 

which  are  public  corporations,  Craw-  admissibility  in  evidence  of  books  of 

ford  V.  Branch  Bank,  8  Ala.  79.    Upon  account,  —  see  a  learned  note  in  15 

the    question    under    what    circum-  Am.  Dec.  191. 
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books  and  records  are  admissible  in  evidence,  and  are  the  best 
evidence  for  that  purpose.^  A  limitation  of  this  principle  will 
readily  suggest  itself,  founded  upon  the  grekt  danger  of  allow- 
ing the  corporation  to  prove,  in  its  own  behalf,  that  a  certain 
thing  was  done,  by  merely  making  an  unsworn  record  that 
it  was  done;  and  it  is  certainly  a  leading  exception  to  the 
foregoing  rule  that  entries  in  the  books  of  a  corporation  of 
matters  respecting  any  property  or  right  claimed  by  the  cor- 
poration against  third  parties  are  not  admissible  in  evidence 
in  its  behalf.*  The  same  rule  is  sometimes  stated  by  saying 
that  "the  entries  in  the  books  of  a  corporation  relatifig  to 
other  matters  of  fact  than  the  proceedings  of  the  corporation, 
are  not  evidence  in  their  favor,  in  a  controversy  between  them 
and  any  stranger,  nor  between  them  and  a  member  of  the 
corporation,  holding  or  claiming  adversely  to  them." '  Great 
care  must  be  taken  to  discriminate  the  cases,  which  have 
sometimes  been  loosely  cited  to  the  proposition  with  which 
this  paragraph  sets  out.  For  instance,  if  such  evidence  is 
offered  and  not  objected  to,  then  the  only  remaining  question 
will  concern  its  probative  effect;  and  certainly  the  effect  of 
such  evidence  when  once  admitted  is  to  prove  that  the  cor- 
poration did  the  act,  or  took  the  proceeding  which  the  record 
states.*  It  is  also  necessary  to  discriminate  in  respect  of  the 
books  and  records  of  Tnunicipal  corporations,  which,  according 
to  long-settled  authority,  are  admissible  in  evidence  against 
their  own  members  and  against  strangers.^  These  stand  on 
a  different  footing  from  the  records  of  private  corporations,  in 
respect  of  the  fact  that  they  are  in  the  nature  of  public  records, 
and  are  open  freely  to  the  inspection  of  the  public.     It  is 

1  Owinga    v.    Speed,    5     Wheat.  >  Haynes   v.  Brown,  36  N.  H.  545, 

(TJ.   S.)   420;   Bill   v.  Fourtli  Great  668. 

Western  Turnp.  Co.,  14  Johns.  (N.Y.)  *  See,  for  illustration,  Cogswell  v. 

416;  Townsend  v.  First  Freewill  Bap-  Bullock,  13  Allen  (Mass.),  90,  where 

tist  Church,  6  Gush.  (Mass.)  279, 282;  the  evidence  does  not  appear  to  have 

Haven  v.  New  Hampshire  Asylum,  been  objected  to. 

13  N.  H.  532;  g.  c.  38  Am.  Dec.  512.  ^  Owings  v.  Speed,  5  Wheat.  (U.  S.) 

»  Jones  V.  Florence  &c.  University,  420 ;  Warriner  v.  Giles,  2  Strange,  954 ; 

46  Ala.   626;  Philadelphia  R.  Co.  v.  Rex  a.  Mothersell,l  Strange,  93;  Gib- 

Hickman,  28  Pa,  St.  318.  bon  s  Case,  17  How.  St.  Tr.  810. 
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probable  that  the  doctrine  of  this  section  has  come  down  to 
us,  like  several  other  anomalous  doctrines  in  the  law  of  private 
corporations,  by  a  species  of  inheritance  from  the  law  relating 
to  English  municipal  corporations,  and  that  its  origin  will 
be  found  in  rules  which  were  adopted  as  applicable  to  corpora- 
tions at  a  time  when  nearly  all  corporations  were  of  a  munic- 
ipal or  public  character.  Surely  the  doctrine  that  a  number 
of  private  individuals  can  make  evidence  in  their  own  favor, 
to  subserve  their  own  interests  and  to  affect  prejudicially  the 
rights  of  strangers,  by  merely  meeting  together  and  directing 
their  clerk  or  secretary  to  write  down  in  a  book  an  unsworn 
statement  to  the  effect  that  an  act  took  place,  could  not  have 
been  the  product  of  an  enlightened  period  of  jurisprudence; 
or,  if  the  product  of  such  a  period,  it  must  have  been  made 
with  reference  to  bodies  of  a  more  public  character  than  the 
ordinary  clpse  business  corporations  which  exist  in  the  United 
States.  Again,  it  is  necessary  to  make  a  discrimination  in 
respect  of  cases  governed  by  the  provisions  of  statutes.  Thus, 
whether,  under  the  principles  of  the  common  law,  a  corpora- 
tion could  prove,  in  an  action  against  one  of  its  members  to 
collect  an  assessment  laid  upon  his  shares,  that  the  assessment 
had  been  duly  made  by  its  directors,  by  producing  its  records, 
showing  a  resolution  of  its  board  to  that  effect,  —  yet  there  is 
less  room  for  doubt  under  a  statute  making  the  records  of  a 
corporation  or  copies  thereof  authenticated  by  the  signatures 
of  its  president  and  secretary  under  its  seal,  competent  evi- 
dence in  any  action  or  proceeding  to  which  such  a  corporation 
is  a  party .^  There  are,  for  example,  statutes  in  England  and 
in  this  country  providing  that  the  stock-books  of  companies 
and  corporations  shall  be  prima  facie  evidence  that  those 
whose  names  are  entered  thereon  are  stockholders;  and  de- 
cisions under  such  statutes  will  have  to  be  carefully  excluded 
when  dealing  with  the  question  upon  principle.* 

'  So  held,  under  such  a  statute,  in  E.  Co.,  3  H.  L.  Oas.  22;  Birkenhead 

Guadalupe  &c.  Stock  Aeso.  v.  West,  v.  Brownrigg,   4   Exch.   425;    Pitts- 

76  Tex.  461 ;  s.  c.  13  S.  W.  Rep;  307.  burgh  &c.  R.  Co.  v.  Applegate,  21  W. 

'  Among  such   decisions  are  the  Va.  172;  Mudgett  «.  Horrell,  33  Cal. 

following:  Bain  v,  Whitehaven  &c,  25, 
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§  7735.  Consequences  of  the  Rule  that  the  Corporate 
Books  are  the  Best  Evidence.  —  A  necessary  consequence  of 
the  rule  that  the  corporate  books  and  records  are  the  best  evi- 
dence of  the  acts  and  transactions  of  the  corporation,  is  to 
exclude  secondary  evidence  of  such  acts  and  doings,  where  the 
books  and  records  are  capable  of  being  produced.'  Thus,  the 
by-laws  of  a  corporation  could  not  be  proved  by  the  oral  testi- 
mony of  an  officer  of  the  corporation,  but  the  proper  corporate 
book  containing  them  must  be  produced.^  A  consequence  of 
this  rule  is  to  make  unsworn  preferable  to  swoxn  testimony, 
and  to  conclude  the  rights  of  parties  by  records  which  may 
have  been  concocted  for  the  very  purpose  of  the  action,  the 
facts  of  which  are  not  fortified  by  sworn  testimony;  so  that 
in  cases  of  a  willful  falsehood  being  perpetrated  in  the  admin- 
istration of  justice,  there  can  be  no  indictment  for  perjury, 
nor,  upon  any  known  precedent,  any  action  for  damages, — 
though  it  is  believed  that,  on  the  principles  of  the  common 
law,  such  an  action  might  lie.  It  is  submitted  by  the  writer 
that  a  rule  of  evidence  which  allows  any  sort  of  record,  even 
a  collection  of  scraps  of  paper,^  which  the  managers  of  a 
private  business  corporation  may  concoct  for  themselves  in 
conclave,  to  be  admitted  without  the  aid  of  any  sworn  tes- 
timony to  prove  their  acts  and  proceedings,  and  which  pre- 
vents proof  of  those  acts  and  proceedings  by  the  testimony  of 
a  sworn  witness,  who  knows  the  fact,  is  an  absurd  and  dan- 
gerous rule. 

§  7736.  Such  Records  Admissible  to  Prove  Corporate  Ex- 
istence. —  A  leading  illustration  of  the  rule  that  the  books  and 
records  of  a  corporation  are  admissible  for  the  purpose  of  show- 
ing its  acts  and  proceedings,  is  found  in  the  rule  that  they  are 
admissible  for  the  purpose  of  showing,  prima  facie,  at  least, 
that  an  organization  has  taken  place  in  compliance  with  the 
charter  or  governing  statute.*     Upon  the  same  principle,  it 

'  Haven  «.  New  Hampshire  Asylum,  '  Ante,  §  7732. 

13  N.  H.  532 ;  a.  c.  38  Am.  Dec.  512.  *  Ryder  v.  Alton  &c.  R.  Co.,  13  111. 

i'Lumbard  v.  Aldrich,  8  N.  H.  31;      516. 
s.  c.  28  Am.  Dec.  381. 
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has  been  held  that  the  minutes  of  the  meeting  of  the  subscrib- 
ers to  the  stock  of  a  proposed  corporation  are,  when  identified 
or  shown  to  be  correct  or  authoritatively  made,  admissible  in 
an  action  to  enforce  a  subscription,  for  the  purpose  of  showing 
that,  in  the  incorporation  of  a  company  under  a  modified  char- 
ter and  under  a  different  name,  there  was  no  material  change 
or  departure  from  the  original  character  and  purposes  of  the 
corporation  intended  to  be  formed.^     Such  evidence  is  compe- 
tent, under  any  theory,  against  the  corporation.^    A  more  doubt- 
ful question  is  whether  in  case  a  number  of  individuals  alleging 
themselves  to  be  a  corporation,  are  suing  for  the  enforcement 
of  rights  which  they  can  only  possess  in  virtue  of  being  such, 
and  are  asserting  some  special  franchise  or  privilege  which  is 
against  common  right,  they  can  prove  the  fact  of  their  organ- 
ization as  a  corporation,  it  being  properly  in  issue,  by  produc- 
ing their  own  books  and  records.     For  reasons  stated  in  the 
preceding  paragraph,  it  is  believed  that  they  cannot,  on  prin- 
ciple, except  in  cases  where  other  proof  is  not  available  to 
them;  and  that  they  ought  not  to  be  allowed  to  make  the  proof 
by  means  of  their  records  without  re-enforcing  those  records 
by  the  suppletory  oath  of  a  competent  witness,  except  in  cases 
where  the  lapse  of  time,  or  other  circumstances  might  prevent 
them  from  doing  so.     Nevertheless,  it  has  been  held  that  where 
a  plaintiff,  claiming  to  be  a  navigation  company,  brings  an 
action  to  enforce  the  payment  of  tolls,  its  books  are  compe- 
tent to  prove  the  fact  of  its  organization  as  a  corporation.' 
Notwithstanding  this,  and  other  like  decisions,  it  is  difficult  to 
see  upon  what  principle  the  books  of  a  pretended  corporation 
can  be  held  to  be  admissible  in  evidence  to  prove  the  fact  of 
its  organization  as  such,  where  the  issue  is  between  the  pre- 


'  Semple  v.  Glenn,  91  Ala.  245 ;  s.  c.  action  in  choosing  officers  and  serv- 

9  Soxith.  Eep.  285.  ants.    If  the  books  themselves  were 

*  Foster  v.  White  Cloud  City  Co.,  not  evidence  of  these  facts  it  would  be 

32  Mo.  505.  difficult  after  a  lapse  of  time  to  estab- 

°  The  court  reasoned  thus:   "By  lish  them  in  any  other  mode."     Dulie 

the  organization  of  a  company  we  un-  v-  Cahawba  Nav.  Co.,  10  Ala.  82;  a.  c. 

derstand  the  meeting  of  individuals  44  Am.  Dec.  472,  476. 
claiming  to  be  corporators  and  their 
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tended  corporation  and  a  third  person,  and  the  question  of 
its  legal  existence  is  properly  in  issue.  If  a  body  of  men  on 
meeting  and  making  a  record  which  recites  and  shows  that 
they  are  organized  as  a  corporation,  can  make  themselves  a 
corporation,  then  there  can  be  no  limit  to  the  facility  with 
which  men  may  organize  themselves  into  corporations  with- 
out complying  with  the  law.  It  is  difficult  to  justify  a  prin- 
ciple upon  which  men  can  thus  be  allowed  to  manufacture 
evidence  for  themselves,  except  where  such  evidence  must  be 
admitted  on  a  principle  of  necessity,  as  where  the  existence 
of  a  corporation  is  called  into  question  after  a  great  lapse  of 
time  so  that  it  would  be  impracticable  to  corroborate  the  state- 
ments of  its  records  by  living  witnesses,  and  in  other  possi- 
ble cases  that  might  be  imagined.  Outside  of  such  exceptional 
states  of  fact,  there  is  no  more  propriety  in  admitting  .the  rec- 
ords of  a  private  corporation  in  its  own  behalf  without  a  sup- 
pletory  oath,  than  there  would  be  in  admitting  the  records  of 
a  partnership  or  an  individual. 

§  7737.  Evidence  that  the  Books  are  the  Books  of  the 
Corporation.  —  Whilst  the  general  rule  is  that  corporation 
books  are  evidence  of  the  proceedings  of  the  corporation, 
yet  such  books  do  not  generally  prove  themselves,  and  do 
not  carry  within  themselves  intrinsic  evidence  of  their  own 
authenticity.  It  must  be  made  to  ap^eaT,  prima  facie  at  least, 
that  they  are  the  corporation  books,  that  they  have  been  kept 
as  such,  and  that  the  entries  made  therein  were  made  by  the 
proper  acting  officer  for  that  purpose.^  This  cannot  be  made 
to  appear  by  the  mere  certificate  of  the  secretary  of  the  corpo- 
ration, unless  there  is  a  statute  making  such  a  certificate 
evidence  for  that  purpose.  An  exemplified  copy  made  and 
certified  to  by  the  secretary  of  a  private  corporation  is  not 
evidence;  but  it  is  necessary  to  show,  by  the  oath  of  a  com- 
petent witness,  even  if  a  copy  could  be  produced,  that  it  is  a 
copy,  and  that  it  is  really  a  record  of  the  corporation.''     The 

»  Whitman  v.  Granite  Church,  24  '  That  the  certificate  of  the  secretary 

^^-  236.  of  a  corporation  does  not  authenticate 
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ordinary  evidence  of  the  authentication  of  a  book  or  record 
of  a  corporation,  for  the  purpose  of  introducing  it  in  evidence 
in  a  judicial  proceeding,  is  the  oath  of  a  competent  witness  to 
the  effect  that  the  book  or  record  is  produced  by  the  proper 
custodian  of  the  records  of  the  corporation,  or  of  that  portion 
of  them  to  which  the  book  or  record  belongs,  and  that  the 
book  or  record  is  the  book  or  record  of  the  corporation,  kept 
by  its  proper  officer,  or  by  a  clerk  under  the  direction  of  its 
proper  officer.  It  must  be  continually  borne  in  mind  that,  as 
a  general  rule,  the  entries  in  such  a  book  do  not  prove  their 
own  authenticity.  They  do  not,  for  instance,  prove  that  the 
person  who  made  them  was  the  proper  officer  of  the  corpora- 
tion to  make  them,  although  they  may  recite  that  fact.-' 

§  7738.  Secondary  Evidence  of  tlie  Contents  of  Sucli  Books 
and  Records.  —  There  seems  to  be  nothing  on  the  subject  of 
the  admission  of  secondary  evidence  of  the  books  and  records 
of  private  corporations,  in  case  the  originals  cannot  be  pro- 
duced, which  relates  specially  to  the  law  of  corporations.  The 
well-known  rule  is  that  before  secondary  evidence  of  the  con- 


a  copy  of  its  records  so  as  to  make 
them  admissible  in  a  court  of  justice, 
was  held  in  Hallowell  &c.  Bank  v. 
Hamlin,  14  Mass.  178,  180. 

'■  When,  therefore,  the  whole  evi- 
dence which  was  adduced  to  authen- 
ticate a  certain  book,  which  had  been 
offered  in  evidence  as  the  book  of  a 
corporation,  was  the  fact  that  the 
book  was  in  the  handwriting  of  A.  B., 
who  appeared,  from  the  entries  in  the 
book,  but  in  no  other  way,  to  have 
been  secretary  to  the  board  of  trustees, 
it  was  held  that  the  book  had  not 
been  properly  authenticated,  and  that 
it  was  erroneous  to  admit  it  in  evi- 
dence. Highland  Turnpike  Co.  v. 
M'Kean,  10  Johns.  (N.  Y.)  154;  s.  c. 
6  Am.  Dec.  324.  Compare  Jackson  v. 
Walsh,  3  Johns.  (N.  Y.)  226.  Read, 
in  this  connection,  Bex  v.  Mother- 
sell,  1  Strange,  93;  Eex  v.  Martin, 
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Oa  mp.  100.  That  the  records  of 
municipal  and  other  public  corpora- 
tions are  admissible  as  original  evi- 
dence on  the  footing  of  being  official 
records  kept  in  public  offices,  — see  St. 
Louis  Gaslight  Co.  v.  St.  Louis,  12 
Mo.  App.  573 ;  s.  c.  affirmed,  86  Mo. 
495.  That  the  records  of  a  State  bank 
are  within  the  same  rule, — see  Craw- 
ford V.  Branch  Bank,  8  Ala.  79.  ^hat 
the  records  of  an  incorporated  stock 
exchange  are  not,  —  see  Terry  v.  Bir- 
mingham Nat.  Bank,  93  Ala.  599, 608 ; 
«.  c.  30  Am.  St.  Eep.  87.  That  an 
examined  copy  of  the  books  of  a  pri- 
vate incorporated  bank  are  not  evidence 
unless  corroborated,— see  Ridgway  v. 
Farmers'  Bank,  12  Serg.  &  R.  (Pa.) 
256;  s.  c.  14  Am.  Dec.  681;  Phila- 
delphia Bank  v.  Officer,  12  Serg.  &  R. 
(Pa.)  48. 
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tents  of  any  private  writing  will  be  admitted,  the  proponent 
of  the  evidence  must  show  that  he  cannot  produce  the  original 
in  a  reasonable  time  and  with  reasonable  diligence.^  It  should 
constantly  be  kept  in  mind  that  the  books  of  private  corpora- 
tions are  not  privileged  from  being  introduced  in  evidence  in 
aid  of  justice,  even  in  cases  to  which  the  corporation  is  not  a 
party,  unless  the  particular  entries  are  privileged  under  ap- 
plicatory  legal  principles,  —  as,  for  instance,  the»  originals  or 
copies  of  telegrams  preserved  by  a  telegraph  company  after 
they  hav«  been  transmitted.^     On  the  contrary,  a  corporation 


1  Bowick  V.  Miller,  21  Or.  25 ;  i.  c. 
26  Pac.  Eep.  861 ;  Wiseman  v.  North- 
ern Pac.  E.  Co.,  20  Or.  425;  8.  v.26 
Pac.  Eep.  273 ;  23  Am.  St.  Eep.  135 ; 
Howe  V.  Fleming,  123  Ind.  262 ;  Potts 
V.  State,  26  Tex.  App.  663.  The  fol- 
lowing brief  but  valuable  note  upon 
this  subject  is  transcribed  from  23 
Am.  St.  Eep.  140 :  "  Before  secondary 
evidence  of  the  contents  of  a  written 
instrument  can  be  received,  it  is  nec- 
essary to  prove  the  existence  and 
genuineness  of  the  original :  Oliver  v. 
Persons,  30  Ga.  391 ;  s.  c.  76  Am.  Dec. 
657 ;  Calhoun  v.  Calhoun,  81  Ga.  91 ; 
Stocking  V.  St.  Paul  Trust  Co.,  39 
Minn.  410;  Gunther  v.  Bennett,  72 
Md.  384 ;  that  the  original  is  lost  or 
destroyed :  Bell  v.  Byerson,  11  Iowa, 
233;  i.c.  77  Am.  Dec.  142;  Fresno  Canal 
Co.  V.  Dunbar,  80  Cal.  530;  Coffing 
V.  Carnahan,  122  Ind.  427;  Smith 
V.  Brown,  151  Mass.  338;  Lyons  v. 
Van  Gorder,  77  Iowa,  600;  Woods  v. 
Burke,  67  Mich.  674 ;  or  without  the 
jurisdiction  of  the  court:  Knicker- 
bocker V.  Wilcox,  83  Mich.  200 ;  g.  c.  21 
Am.  St.  Eep.  595;  Woods  v.  Burke, 
67  Mich.  674;  Harvey  v.  Edens,  69 
Tex.  420 ;  or  that  it  is  in  the  posses- 
sion of  the  adverse  party  who  refuses 
to  produce  it :  Jones  v.  Eobinson,  11 
Ark.  504 ;  s.  c.  54  Am.  Dec.  212 ;  John- 
son V.  Johnson,  70  Mich.  65;  Gafford 
V.  Americiin  Mortg.  &c.  Co.,  77  Iowa, 


736 ;  and  that  the  party  himself  used 
diligence  to  procure  the  original,  but 
is-  unable  to  do  so :  Com.  v.  Jeffries,  7 
Allen  (Mass.),  548;  s.  c.  83  Am.  Dec. 
712;  Tanner  v.  Hall,  89  Ala.  628; 
Burks  V.  Bragg,  89  Ala.  204 ;  Coffing 
V.  Carnahan,  122  Ind.  427 ;  Powell  v. 
Wallace,  44  Kan.  656;  Shouler  v. 
Bonander,  80  Mich.  531.  See  also 
Georgia  &c.  E.  Co.  o.  Strickland,  80 
Ga.  776;  s.  c.  12  Am.  St.  Eep.  282, 
and  note." 

*  As  to  the  extent  to  which  tele- 
graphic dispatches  are  privileged  from 
being  produced  in  evidence  of  their 
existence,— see  Thomp.  Elect.,  §  493; 
State  V.  Litchfield,  58  Me.  267;  Ex 
parte  Brown,  72  Mo.  83;  s.  c.  37  Am. 
Bep.  426 ;  National  Bank  v.  National 
Bank,  7  W.  Va.  544;  Ee  Waddell,  8 
Jur.  (N.  s.)  181,  pt.  2;  Ee  Ince,  20 
L.  T.  (N.  s.)  421 ;  Ex  parte  Brown,  7 
JHo.  App.  484;  Woods  v.  Miller,  55 
Iowa,  168;  s.  c.  39  Am.  Rep.  170.  As 
to  the  sufficiency  of  the  description 
of  such  dispatches  under  a  subpcena 
duces  tecum,  —  see  Ex  parte  Brown,  7 
Mo.  App.  484 ;  United  States  v.  Bab- 
cock,  3  Dill.  (IT.  S.)  567;  Ex  parte 
Brown,  72  Mo.  83;  s.  c.  37  Am.  Eep. 
426,  431.  That  such  communications 
are  not  privileged,  —  see  Com.  v.  Jef- 
fries, 7  Allen  (Mass.),  548;  s.  c.  83 
Am.  Dec.  712;  National  Bank  v. 
National  Bank,  7  W.  Va.  544 ;  Heins- 
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has  no  privilege  to  conceal  the  truth  which  is  not  accorded  to 
natural  persons,  nor  as  much;  because  the  privilege  accorded 
to  a  natural  person  against  self-incrimination  does  not,  in 
general,  extend  to  corporations,  which  can  be  prosecuted  crim- 
inally in  a  very  limited  class  of  cases,  and  then  the  punish- 
ment extends  only  to  a  pecuniary  fine  or  to  a  revocation  of 
their  franchises.'  Nor  is  it  necessary  that  the  corporation, 
whose  book^  are  admitted  in  evidence,  should  be  a  party  to 
the  action,  or  that  its  ofi&cers,  who  are  the  custodians  of  such 
books,  should  be  joined  as  a  party  to  the  action  for  .the  pur- 
,  poses  of  discovery;''  but  the  officers  of  a  corporation  may  be 
compelled  to  produce  its  books  and  records  by  the  ordinary 
subpoena  duces  tecum  in  a  suit  to  which  the  corporation  is  not 
a  party.'     It  has   been    held   in   New  York,  under   a   stat- 


lee  V.  Freedman,  2  Pars.  Sel.  Oas. 
(Pa.)  274.  It  is  constantly  to  be 
borne  in  mind  that  the  privilege 
against  the  production  of  a  telegraphic 
message,  if  there  is  a  privilege,  is  the 
privilege  of  the  parties  to  the  mes- 
sage, the  sender  and  the  addressee, 
and  not  the  privilege  of  the  corpo- 
ration, except  as  the  agent  of  such 
parties.  Considered  as  a  principal 
the  corporation  has  no  rights  against 
the  production  of  such  documents. 
The  mere  fact  that  if  such  documents 
were  not  privileged  from  production 
in  courts  of  justice,  the  commercial 
profits  of  the  telegraph  company 
might  be  diminished,  is  an  argument 
against  the  production  of  them  to 
which  no  judge  would  listen. 

*  Ante,  i  6418,  et  seq. 

'  As  to  discovery  and  joining  officers 
of  a  corporation  for  that  purpose,—  see 
ante,  §  7409.  et  seq. 

'  WertheiQi  v.  Continental  &c. 
Co.,  21  Blatchf.  (U.  S.)  246.  Contra, 
Boorman  v.  Atlantic  &c.  R.  Co.,  17 
Hun  (N.  Y.),  555 ;  Central  Nat.  Bank 
V.  "White,  37  JS.  y.  Super.  297.  In 
the  view  of  other  courts,  the  statute 
affords  ample  means  of  compelling  a 
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corporation  to  produce  its  books  un- 
der a  subposna  duces  tecum,  in  like 
manner  as  in  the  case  of  a  natural 
person.  N.  Y.  Code  Civ.  Proc. ,  §  868 ; 
Central  &c.  E.  Co.  v.  Twenty-third 
Street  E.  Co.,  53  How.  Pr.  (N.  Y.) 
45.  On  the  contrary,  it  has  been  laid 
down  in  New  York  that,  even  in  case 
of  an  action  in  which  a  corporation  is 
a  party,  the  production  of  its  books 
cannot  be  enforced  by  subpoena  duces 
tecum,  served  on  its  officers ;  it  can 
only  be  effected  by  way  of  discovery 
under  the  provisions  of  the  statutes 
(2  Eev.  Stats.  New  York,  199 ;  Wait's 
New  York  Code  of  Procedure,  1871, 
i  388;  Throop's  Code,  1877,  §  803) :  La 
Farge  v.  La  Farge  Ins.  Co.,  14  How. 
Pr.  (N.  Y.)  26;  Opdyke  v.  Marble,  44 
Barb.  (N.  \  .)  64;  s.  c.  18  Abb.  Pr. 
(N.  Y.)  266;  and  the  exercise  of  this 
power  is  left  to  the  discretion  of  the 
court.  As  to  the  books  of  a  corpora- 
tion, not  a  party  to  the  action,  no 
such  power  of  enforcing  an  examina- 
tion or  production  of  them  on  a  trial 
between  other  parties  is  afforded ;  nor 
can  its  agents  or  officers,  in  their 
individual  capacity,  be  compelled  to 
discover  or  produce  the  books  of  a 
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ute*  enacting  a  substitute  for  discovery  in  equity,  that  the 
agents  of  a  corporation  will  not  be  compelled  to  discover  its 
books,  although  the  petition  for  discovery  alleges  that  the  cor- 
poration is  fictitious;^  but  it  is  believed  that  the  decision  pro- 
ceeds upon  grounds  which  are  entirely  fallacious.^ 

§  7739.  Such  Books  and  Kecords  Prima  Facie  Evidence 
only. — It  should  be  constantly  borne  in  mind  that  while  the 
books  and  records  of  a  private  corporation,  in  cases  where 
they  are  admissible  in  evidence,  are  prima  facie  evidence  of 
the  fact  which  they  recite,*  yet  they  are  prima  facie  evidence 
only.® 

§   7740.  When  not  Evidence  as  against  Strangers.  —  The 

general  rule  is  believed  to  be  that,  except  for  the  purpose  of 
proving  what  the  corporation  did,^  or  what  action  its  corpo- 


corporation  over  wMcli  they  have  not 
an  absolute  control  and  right  of  dis- 
position, at  their  own  will  and  dis- 
cretion. Morgan  v.  Morgan,  16  Abb. 
Pr.  (N.  s. )  (N.  Y. )  291, 295.  See  Opdyke 
V.  Marble,  supra.  Accordingly,  a  mo- 
tion for  an  attachment  against  the 
chief  officers  of  a  foundling  hospital, 
to  compel  them  to  produce,  upon  the 
hearing  before  a  referee  of  an  action 
for  divorce,  the  books  of  the  hospital, 
for  the  purpose  of  disclosing  the  sup- 
posed fact  that  the  defendant  had  left 
an  infant  with  such  hospital,  the  re- 
sult of  an  illicit  sexual  intercourse 
with  a  third  person,  was  denied. 
Morgan  v.  Morgan,  swpra.  Whether 
these  decisions  are  law  in  that  State 
at  the  pres  nt  time,  the  writer  does 
not  undertake  to  say.  1  Thomp. 
Trials,  182. 

1  N.  Y.  Code  Oiv.  Proc,  4  388. 

»  Opdyke  v.  Marble,  44  Barb.  (N, 
Y.)  64;  s.c.  18  Abb.  Pr.  (N.  Y.)  266. 

»  See  1  Thomp.  Trials,  §  747. 

'  Thus,  an  entry  in  the  minutes  of 
a  meeting  of  a  corporation  or  of  its 


board  of  directors,  that  a  certain 
proposition  was  adopted,  is  prima 
facie  evidence  that  it  received  the 
number  of  votes  necessary  to  legally 
adopt  it.  Heintzelman  v.  Druids' 
Belief  Asso.,  38  Minn.  138. 

'  This  is  especially  so  where  such 
evidence  is  sought  to  be  used  against 
third  persons  to  charge  them  as 
stockholders  of  the  corporation.  Here 
it  is  held  that  it  the  books  can  be  re- 
ceived as  affirmative  evidence  that  a 
particular  person  was  a  stockholder, 
such  presumption  may  be  rebutted  by 
parol  tdstimony  showing  that  he  never 
accepted,  but  that  he  refused  to  accept 
stock  in  the  company.  Mudgett  v. 
Horrell,  33  Cal.  25 ;  Fox's  Case,  3  De 
Gex,  J.  &  S.  465.  But  it  has  been 
held  that  parol  evidence  will  not  be 
heard  to  show  that  a  person  had,  at 
a  certain  time,  by  transferring  his 
shares,  ceased  to  be  a  member:  the 
books  of  the  corporation  only  would 
be  looked  to  upon  such  a  question. 
Stanley  v.  Stanley,  26  Me.  191. 

«  Ante,  §  7734. 
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rators  took  in  effecting  its  organization,'^  its  books  and  records 
are  not  evidence  as  against  a  stranger,^  or  as  against  a  stock- 
holder holding  adversely  to  it.'  It  is  believed  that  a  little 
careful  reflection  will  make  clear  the  proper  distinction  which 
obtains  in  this  relation.  They  are  evidence,  in  any  form  of 
proceeding  and  against  any  party,  for  the  purpose  of  showing 
that  the  corporation  passed  the  vote  recited,  adopted  the  reso- 
lution recorded,  or  enacted  the  by-laws  spread  out  upon  its 
minutes,  —  whenever,  under  the  frame  of  the  issues,  it  be- 
comes material  or  relevant  to  show  that  fact,  and  always  sub- 
ject to  contradiction ,  by  proving  that  the  record  is  a  false  one. 
But  where  it  is  sought  to  introduce  such  records  for  the  pur- 
pose of  disposing  of  the  rights  of  strangers  to  the  corporation, 
or  even  of  its  own  members  in  their  private  dealings  with  it, 
or  where  they  hold  adversely  to  it,  then  those  records  cannot 
be  so  used,  because  the  law  ascribes  no  such  force  to  them. 
A  closely  analogous  rule  exists  with  reference  to  the  circum- 
stances under  which  the  record  of  a  judgment  may  be  admitted 
in  evidence  in  an  action  between  strangers  to  that  record. 
Such  a  record  cannot  be  admitted  against  a  stranger  to  the 
proceeding  for  the  purpose  of  charging  or  binding  him  with 
the  legal  consequences  ascribed  to  the  judgment.  But  in 
many  cases  arising  between  two  parties  who  are  strangers  to 
the  judgment,  the  fact  that  it  was  rendered  may  be  a  relevant 
fact  for  the  purpose  of  proving  some  other  fact,  a  link  in  a 
chain  of  circumstantial  evidence,  in  which  case  the  fact  that 
such  a  judgment  was  rendered  is  evidence,  provable,  of  course, 
only  by  the  record  itself  or  an  exemplified  transcript  of  it.* 

1  Ante,  i  7736.  Lynn,  1  H.  Black.  206,  214,  note  c; 

'  Terry  v.  Birmingham  Nat.  Bank,  Jermain  v.  Worth,  5  Denio  (N.  Y.), 

93  Ala.  599;  s.c.  30  Am.  St.  Eep.  87;  342. 

9   South.  Eep.  299.     See,  generally,  *  2  Black  Judgm.,  §  604.    The  ree- 

on  this  subject,  ante,  §  1918.  ords  of  judgments  are  generally  offered 

'  Haynes  v.  Brown,  36  N.  H.  645,  in  evidence  for  the  purpose  of  raising 

566;   Hill  o.  Manchester  &c.  Water  an  estoppel  against  the  party  against 

Works  Co.,  2  Barn.  &  Add.  544;  s.c.  whom  the  judgment  was  rendered, 

2  Nev.  &  M.  573;  Marriage  v.  Law-  and  of  affording  conclusive  proof  of 

rence,  3  Barn.  &  Aid.  142;  Brett  i).  the  facts   establ  shed  by   the    judg- 

Beales,  1  Moo.  &  M.  416;  London  v.  ment.    When  so  offered  (Koontz  v. 
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But  where  it  is  sought  to  use  the  records  of  a  private  corpora- 
tion, as  evidence  of  the  facts  which  they  recite,  for  the  pur- 
pose of  concluding,  or  even  influencing  the  rights  of  third 
parties  who  are  strangers  to  the  record,  then  such  records  are 
not  admissible,  on  the  same  principle  which  operates  to  ex- 
clude the  records  of  legal  judgments  when  offered  for  a  simi- 
lar purpose,  on  the  principle  that  they  are  res  inter  alios  acta, 
—  or  in  plainer  language,  upon  the  principle  that  the  rights, 
of  A.  cannot  be  concluded  or  displaced  by  the  fact  that  C,  D., 
E.  and  F.  met  together  in  conclave,  in  the  room  of  a  board  of 
directors  of  a  private  corporation,  and  there  adopted  a  certain 
resolution,  or  passed  a  certain  vote,  or  enacted  a  certain  by- 
law intended  to  have  that  effect.'  The  sound  rule,  then,  is 
that  the  records  of  a  private  corporation  cannot  be  used  in 
evidence  for  the  purpose  of  sustaining  a  claim  of  the  corpora- 
tion against  persons  who  are  not  members  of  it,  or  to  defeat  a 
claim  of  such  a  person  against  the  corporation,  or  to  affect 
strangers  any  way.     They  merely  have  the  effect  of  admis- 


Kaufman,  31  Mo.  App.  397)  as  against 
the  objection  of  a  party  who  was  a 
stranger  to  the  record  of  the  judg- 
ment, they  are  not  admissible,  be- 
cause they  are  said  to  be  res  inter  alios 
acta.  Giiffith  v.  Gillum,  31  Mo.  App. 
33.  But  this  statement  of  the  gen- 
eral principle  governing  the  admis- 
sion and  exclusion  of  such  a  record, 
falls  far  short  of  showing  that  there 
may  not  be  other  cases  wl'.ere  it  will 
be  competent  to  introduce  it  in  con- 
troversies between  entire  strangers  to 
it,  for  the  purpose  of  proving  the  fact 
that  such  a  judicial  act  was  done,  or 
that  such  a  judgment  was  rendered ; 
since  there  are  many  cases  where,  in 
judicial  controversies  between  A.,  and 
B.,  it  may  become  material  and  rele- 
vant to  prove  that  a  certain  transac- 
tion was  had,  or  that  a  certain  act  was 
d  me  between  B.  and  0. 

'  We  have  many  illustrations  of 
this  principle.  For  instance,  the 
resolutions  adopted  by  the  members 


of  a  private  corporation  are  not  evi- 
dence of  the  truth  of  the  matters 
therein  recited  or  declared,  as'against 
persons  not  members  of  the  corpora- 
tion. Eedding  v.  Godwin,  44  Minn. 
355;  «.  c.  32  Am.  &  Eng.  Corp.  Cas. 
635:  46  N.  W.  Eep.  563.  So,  the 
minutes  of  a  board  of  directors  of  a 
corporation  are  not  competent  testi- 
mony against  a  stranger  to  the  corpo- 
ration, for  the  purpose  of  proving  that 
he  made  a  certain  settlement  with  a 
committee  of  the  corporation.  Cape 
Girardeau  &c.  E.  Co.  v.  Kimmel,  58 
Mo.  83.  So,  in  an  action  against  a  cor- 
poration on  a  promissory  note,  it  is  not 
competent  for  the  corporation  to  in- 
troduce the  record  of  a  meeting  of  its 
board  of  directors,  containing  recitals 
of  negotiations  with  the  agent  of  the 
payee  of  the  note  prior  to  its  execu- 
tion, for  the  purpose  of  proving  its 
usurious  character.  Heffner  v.  Brown- 
ell,  82  Iowa,  104;  s,  c.  47  N.  W.  Eep, 
979. 
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sions  against  the  corporation,  or  of  admissions  against  mem- 
bers of  the  corporation,  in  suits  against  other  members.*  As 
between  members  of  the  corporation,  they  are  evidence  of 
corporate  acts  therein  recorded;  but  they  cannot  be  used  in 
an  action  against  a  stranger  to  connect  him  with  the  corpora- 
tion,'^ unless  made  so  by  an  act  of  the  legislature.'  Nor  can 
they  be  used  in  evidence  in  suits  by  the  corporation  against 
its  members,  for  the  purpose  of  proving,  on  behalf  of  the  cor- 
poration, entries  which  are  in  its  interest.  If  the  contrary 
were  the  rule,  a  corporation  might  manufacture  evidence  in 
its  own  favor,  and  those  who  were  its  guilty  agents  in  so  doing 
would  not  be  subject  to  the  penalties  of  perjury.  Nor  are 
such  books  evidence  to  prove  private  agreements  of  the  stock- 
holders.*  Upon  the  same  basis  of  reasoning,  the  records  of 
a  corporation  are  not  evidence  of  the  truth  of  the  facts  therein 
recited,  as  between  a  member  of  the  corporation,  and  a  stranger,' 
or  between  two  strangers.^ 

§  7741.  Corporate  Records  Evidence  against  Keceiver  of 
Corporation.  —  If  the  receiver  of  a  corporation  brings  an 
action  against  a  third  party,  to  collect  a  debt  alleged  to  be 
due  to  the  corporation,  he  will  stand  as  the  representative  of 
the  corporation,  in  such  a  sense  that  the  books  of  the  corpo- 
ration will  be  evidence  in  favor  of  such  third  party,  and 
against  the  receiver,  —  as,  for  instance,  to  show  that  an  un- 
authorized alteration,  by  the  cashier  of  the  corporation,  of 

1  Com.  V.  Woelper,  3  Serg.  &  E.  '  Jackson  v.  Donally,  3  Johns. 
(Pa.)  29;  s.  c.  8  Am.  Dec.  628;  (N.  Y.)  226;  Haynes  v.  Brown,  36 
Wheeler  v.  "Walker,  45  N.  H.  355;  N.  H.545.  Compare  Brett  «.  Beales, 
Chase  v.  Sycamore  &c.  K.  Co.,  38  111.  1  Moody  &  M.  416. 

215.  °  Jermain  v.  North,  5  Denio   (N. 

2  1  Greenl.  Ev.,  §  493;  Ang.  &  A.  Y.),  342.  That  suhscription  papers  in 
Corp.,  §  679 ;  Chase  v.  Sycamore  &c.  custody  of  a  private  corporation,  for 
K.  Co.,  38  111.  215;  Mudgett  v.  Hor-  whatever  purposes  made,  cannot  be 
rell,33  Cal.  25;  Fox'aCase,  SDeGex,  admitted  in  evidence  to  affect  the 
J.  &  S.  465.  rights  of  a  stranger  to  the  corpora- 

'  Bristol   Canal    Co.   v.  Amos,    1  tion,  without  proof  of  the  genuine- 

Maule  &  S.  569.  ness  of  the  signatures,  • —  see  Eockford 

*  Haynea  v.  Brown,  36  N.  H.  545;  &c.  E.  Co.  v.  Shunick,  65  111.  223. 
Black  V.  Shreve,  13  N.  J.  Eq.  455. 
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the  note  on  which  the  suit  is  brought  by  the  receiver,  was  sub- 
sequently  ratified  by  the  corporation.^ 

Article  II.     Other  Matters  of  Evidence. 


Section 

7746.  Presumptions  respecting  corpo- 

rations. 

7747.  Parol  evidence  of  corporate  acta. 

7748.  Illustrations  of  the  foregoing. 


Section 

7749.  Effect  of  by-laws  as  evidence. 

7750.  Evidence  of  customs  of  private 

corporations. 


§   7746.  Presumptions    Eespecting    Corporations.  —  In  an 

action  by  a  corporation  for  an  injury  to  its  property,  as  for 
instance,  by  a  steamboat  company  for  damages  to  its  boat, 
it  is  not  necessary  for  the  plaintiff,  the  general  issue  being 
pleaded,  to  prove  that  it  possesses,  under  its  charter,  the 
power  to  hold  the  property  in  question;  but  such  power,  being 
incidental  to  a  corporation  of  that  character,  is  presumed, 
especially  against  a  mere  wrong-doer  claiming  no  title  in  him- 
self, and  setting  up  none  in  anyone  else.*     Prom  the  forego- 


1  Wyckoff  V.  Johnson,  2  S.  Dak.  91 ; 
«.  c.  48  N.  W.  Kep,  837.  Upon  the 
question .  to  what  extent  the  receiver 
of  a  corporation  is  its  representative, 
and  to  what  extent  he  acts'in  right  of 
its  creditors,  see  ante,  §  6939,  et  seg. 

'  New  Haven  Steamboat  Co.  v. 
Vanderbilt,  16  Conn.  420.  Presump- 
tion of  the  power  of  a  corporation  to 
lake  and  convey  land  when  the  ques- 
tion arises  in  deraigning  a  chain  of 
title:  Stoker  v.  Schwab,  56  N.  Y, 
Super.  12i;;  «.  c.  16  N.  Y.  St.  Bep. 
885;  1  N.  Y.  Bupp.  425.  See,  also, 
ante,  §  5967.  "Where  the  plaintiH 
brought  an  action  against  a  railroad 
company  for  an  injury  received  in 
consequence  of  her  foot  being  caught 
between  one  of  its  rails  and  a  plank 
at  a  highway  crossing,  so  that  she 
was  struck  by  a  passing  train,  and 
her  complaint  alleged  that  the  cross- 
ing belonged  to  the  defendant,  and 
the  answer  did  not  deny  the  fact  of 
ownership,  —  it  was  held  that  there 


was  no  presumption  that  the  high- 
way authorities  and  not  the  railway 
company  maintained  the  crossing. 
Spooner  v.  Delaware  &c.  E.  Co.,  115 
N,  Y.  22;  s.  c,  21  N.  E,  Rep.  696;  23 
N.  Y.  St,  Rep.  554.  Under  a  statute 
(New  York  Laws  1864,  ch.  582,  §  3), 
providing  that  any  railroad  company, 
whose  main  route  does  not  exceed 
fifteen  miles,  may  elect  seven  of  its 
stockholders  as  a  board  of  directors, 
Vi'here  there  is  no  proof  of  the  length 
of  the  road  except  that  furnished 
by  the  articles  of  association,  which 
state  that  the  total  length  of  the  road 
and  its  branches  is  thirty-five  miles, 
it  will  be  presumed,  where  the  orig- 
inal number  of  directors  was  re- 
duced to  seven,  that  the  length  of  the 
main  route  is  not  greater  than- fifteen 
miles.  Beardsleyi).  Johnson,  30  N.Y. 
St.  Rep.  691.  Circumstances  under 
which  there  is  a,  prima  facie  presump- 
tion that  a  corporation,  purchasing 
a  railroad  property  at  a  foreclosure 
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ing  it  follows  that,  in  a  suit  by  a  corporation,  the  burden  of 
proof  of  the  defendant's  averment  that  an  act  of  the  plaintiff 
was  ultra  vires,  is  upon  the  defendant.* 

§  7747.  Parol  Evidence  of  Corporate  Acts.  —  The  old  law 

was  that  a  corporation  could  not  speak,  or  even  whisper,  except 
by  its  corporate  seal;^  but,  unless  the  charter  or  governing- 
statute  otherwise  provides,  the  modern  law  is  that,  in  the 
absence  of  record  evidence,  the  acts  of  corporations,  equally 
with  the  acts  of  individuals,  may  be  proved  by  parol  evi- 
dence; and  that,  in  the  absence  of  direct  evidence,  such  acts 
may  be  proved  by  evidence  of  facts  and  circumstances,  from 
which  they  may  fairly  be  inferred.'  But  if  there  is  a  statute 
pointing  out  the  mode  of  proving  the  acts  of  a  corporation  in 
a  given  particular,  that,  of  course,  must  be  followed,  or  there 
must  be  some  legal  excuse  shown  for  not  following  it.*  So,  if 
there  is  a  record  kept  by  the  corporation,  that,  according  to 
most  judicial  conceptions,"  is  the  best  evidence  of  what  was  done 
by  the  corporation  —  especially  where  it  purports  to  give  the 
action  of  the  corporation  in  detail  as  it  occurred;*  assum- 
ing, of  course,  that,  within  principles  already  considered,'  the 
party  against  whom  the  record  is  offered,  sustains  such  a 
relation  to  the  corporation  as  to  be  affected  by  it.  If  the 
minutes  of  the  proceedings  of  corporations  are  lost,  or  cannot 
be  produced,  then  it  is  competent  to  give  parol  evidence  of 

sale,  becomes  liable  for  the  perform-  Ind.  467;  Fort  Worth  Pub.   Co.  v. 

ance  of   aW  covenants  running  with  the  Hitson,  80  Tex.  216;   s.  c.  14  S.  W. 

land,  including  that  of   paying  rent  Eep.  843;  Davis  Mill  Co.  ■;;.  Bennett, 

under  a  prior  lease :   Frank  v.  New  39  Mo.  App.  460.     See  also  St.  Mary's 

York  &c.  R.  Co.,  122  N.  Y.  197;  «.  c.  Church  v.  Cagger,   6  Barb.  (N.  Y.) 

33N.  Y.St.  Rep.  235;  8  Rail.  &  Corp.  576,579;    Edgcrly  i,.   Emerson,      23. 

L.  J.  470;  25  N.  E.  Rep.  332.  N.  H.  555,  565;    s.  c.  55  Am.  Dec. 

»  Star  Brick   Co.  v.  Bidsdale,  36  207. 
N.  J.  L.  229.  *  Indianapolis  &c.  R.  Co.  v.  Jewett, 

«  Ante,  §  5044,  note  2,  p.  8766.  16  Ind.  273. 

»  Moss  V.  Averell,  10  N.  Y.  449.  '  Ante,  §  7734. 

See,  to  substantially  the  same  effect,  '  Davis   Mill  Co.  v.  Bennett,  3a 

Southern  Hotel  Co.  v.  Newman,  30  Mo.  App.  460. 
Mo.   118;    Langsdale  v.  Bonton,    12  '  Ante,  ^  7731,  et  uq.;  §7740. 
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their  contents;'  and  on  a  like  principle,  it  is  competent  under 
such  circumstances,  to  prove  by  parol  what  was  done.  And 
it  has  been  held  that  the  fact  that  the  clerk  kept  a  separate 
memorandum  of  the  transactions,- which  was  preserved,  does 
not  preclude  the  parol  evidence.^  Moreover,  omissions  in  the 
corporate  minutes  may  sometimes  be  supplied  by  parol  testi- 
mony.' For  reasons  which  are  technically  strong,  though 
not  strong  in  principle,  the  acts  of  an  unincorporated  associa- 
tion are  provable  by  parol,  although  they  may  keep  a  record;* 
but  the  writer  is  of  opinion,  for  reasons  already  stated,^  that 
the  record  of  a  private  corporation  should  be  of  no  more 
legal  verity  than  that  of  an  unincorporated  association,  as 
neither  is  kept  under  any  public  official  sanction,  or  under 
the  obligation  of  an  oath,  or  even  under  a  settled  liability  for 
damages  in  case  of  its  being  false.  The  writer,  as  referee, 
once  went  over  the  record  of  an  extensive  corporation  which 
was,  almost  from  beginning  to  end,  systematically  false,  doc- 
tored and  concocted  with  false  reports,  fictitious  resolutions, 
fictitious  declarations  of  dividends,  and  fraudulent  book-keep- 
ing, for  the  purpose  of  deceiving  the  public  into  the  purchase 
of  its  shares,  which  purpose  was  successful. 

§  7748.  Illustrations  of  the  Foregomg-.  —  Accordingly,  in  a  suit 
upon  a  premium  note  given  by  a  member  of  a  mutual  insurance 
company,  in  consideration  of  the  issuing  to  him  of  a  policy,  it  has 
been  held  proper  to  admit  parol  evidence  that  the  persons  by  whom 
the  policy  purported  to  be  executed  as  president  and  secretary  of 
the  corporation  were  at  the  time  acting  in  such  oflScial  capacities.' 

*  Ante,  i  77S8.  the  fact  that  one  who  acted  as  clerk  has 

*  Dix  V.  Akers,  30  Ind.  431.  since  destroyed  the  informal  minutes 
"  Vicksburg  &c.   E.   Co.  v.   Oua-     which  he  had  taken  ior  the  purpose 

chita,  11  La.  An.  649.  of  preparing  a  record,  does  not  pre- 

*  Thus,  in  an  action  against  the  elude  the  plaintiff  from  showing  that 
members  of  an  unincorporated  as-  such  a  vote  was  passed.  Newell  v. 
sociation,    oral    evidence    that    the  Borden,  128  Mass.  31. 

members  at  a  meeting  passed  a  vote  *  Ante,  §  7734.  And  see  ante,  §  1919, 

authorizing  the  act  of  one  of  their     et  seg. 

number,  upon  which  the  action  was  ^  Oahill  v.  Kalamazoo    Ins.    Co., 

founded,  is  competent  to  show  that  2  Dougl.  (Mich.)  124;  s.  c.  43  Am. 
the  others  were  liable  with  him ;  and     Deo.  457,  460,  opinion  by  Finch,  J. 
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.  So,  in  an  indictment  for  trespass  in  cutting  down  a  tree  on  the  land 
of  a  church  corporation,  parol  evidence  is  admissible  to  show  who 
were  the  acting  trustees  of  the  church,  both  at  the  time  of  the  com- 
mission of  the  alleged  trespass,  and  at  the  time  of  the  trial/  So 
in  a  suit  by  a  corporation  on  a  contract  of  subscription  to  its  capital 
stock,  it  was  held  competent  for  the  defendant  to  show,  by  parol  tes- 
timony, in  the  absence  of  record  evidence,  that  the  subscription  list 
upon  which  his  name  appeared  had  been  annulled  and  abandoned, 
and  that  another  subscription  had  subsequently  been  opened  and 
made  the  basis  of  the  organization  of  the  company  by  the  stock- 
holders.' 

§  7749.  Effect  of  By-laws  as  Evidence.  —  The  by-laws  of 
a  corporation  or  society  often  become  relevant  evidence,  even 
in  actions  between  it  and  third  persons,  as,  for  instance,  where 
it  becomes  material  to  show  that  its  directors,  in  making  a 
certain  contract  which  the  corporation  is  seeking  to  enforce, 
acted  within  the  scope  of  their  authorization; '  and  they  would 
be,  under  such  circumstances,  none  the  less  admissible  because 
the  other  contracting  party  did  not  know  of  their  existence. 
But  it  must  be  kept  in  mind  that  unless  strangers  are  notified 
of  the  existence  and  character  of  the  by-laws  of  private  cor- 
porations, their  rights  are  not  afifected  by  them.* 

»  White  V.  State,  69  Ind.  273.  was  said  by  Eastman,  J. :  "A  by-law 

'  Southern  Hotel  Co.  v.  Newman,  is  not  a  limitation  and  restriction  o£ 
30  Mo.  118.  Where  one  of  three  per-  the  power  which  is  lodged  by  the  char- 
sons,  who  had  been  created  a  corpora-  ter  of  a  company  in  the  board  of 
tion  to  construct  a  ditch,  dug  it,  and  directors;  and  it  can  have  no  higher 
was  paid  by  the  other  two,  and  the  cor-  effect  in  this  respect  than  instructions, 
poration  had  been  sued  for  damages  or  a  general  regulation,  adopted  by  the 
caused  by  the  construction,  —  it  was  directors  themselves,  as  a  convenient 
held  that  there  was  evidecne  that  guide  in  ordinary  cases."  Campbell 
the  construction  was  a  corporate  act.  v.  Merchants'  &c.  Fire  Ins.  Co.,  37 
Imboden  v.  Etowah  &c.  Battle  Branch  N.  H.  35 ;  s.  c.  72  Am.  Dec.  324.  That 
Mining  Co.,  70  Ga.  86,  109.  the  by-laws  of  a  corporation,  whether 

'  Such  is  thought  to  be  the  mean-  private  or  municipal, will  not  benoticed 

ing  of  Eigenman  v.  Bockport  Build-  by  the  courts  judicially,  butmust  be 

ing  &c.  Asso.,  79  Ind.  41.  proved,    unless    there    is    a   statute 

*  Ante,   §    942.    Thus,  in    a    case  changing  the  rule:    Haven  «.   New 

where  the  question  under  consider-  Hampshire  Asylum,  13  N.  H.  532; 

ation  was  the  effect  of  a  by-law  of  a  s.  c.  88  Am.  Dec.  512 ;  Lucas  v.  San 

mutual    fire  insurance  company,   it  Francisco,  7  Cal.  463,  474, 
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§   7750.  Evidence  of  Customs  of  Private  Corporations.  — 

The  testimony  of  freight  conductors  on  a  railroad,  that  they 
had,  contrary  to  the  rule  of  the  company,  themselves  ridden 
on  freight  trains  without  passes,  and  had  permitted  former 
employes  of  the  railroad  company  so  to  ride,  is,  in  the  absence 
of  knowledge  of  such  facts  on  the  part  of  the  officers  of  the 
company,  insufl&cient  to  establish  a  custom  which  will  render 
it  liable  to  a  former  employ^  who  is  hurt  while  so  riding.^ 

^  Powers  V.  Boston  &c.  R.  Co.,  153  laws  of  the  association,  has  been  held 

Mass.  188;  s.  c.  26  N.  E.  Rep.  446.  as  conclusive  on  the  association  as 

A  usage  of  a  Masonic  mutual  benefit  though  it  provided  in  terms  that  the 

association,  constituting  a  part  of  the  question  of  being  or  continuing  to  be 

contract  with  each  of  its  members,  a  Mason  in  good  standing  should  be 

that  Masonic  questions  shall  be  de-  decided  by  the  Masonic  oflScers.    Con- 

cided  by  Masonic  tribunals,  with  re-  nelly  v.  Masonic  Mut.  Ben.  Asso.,  58 

spect  to  whether  the  members  are  Conn.  552;  s.  c.  18  Am.  St.  Rep.  296; 

Masons  or  not,  as  required  by  the  by-  9  L.  R.  A.  428 ;  20  Atl.  Rep.  671. 
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CHAPTER  CLXXXVI. 

VAKIOUS  MATTERS  OF  PRACTICE  IN  SUCH  ACTIONS. 


Section 

7754.  Arbitration  by  corporations. 

7755.  Disqualification  of  a  judge  who 

is  a  member  of  a  corporation 
litigant. 

7756.  Disqualification   of    jurors    by 

reason    of    membership    in 
corporations. 

7757.  Disqualification  o£  a  juror  by 

reason  of  being  related  to  a 
shareholder. 

7758.  Enforcement  of  mechanics'  liena 


Section 

against  the  property  of  corpo- 
rations. 

7759.  Corporations  may  enforce  me- 

chanics' liens. 

7760.  Who  may  appeal  from    judg- 

ments against  corporations. 

7761.  Questions  which  may  be  con- 

sidered on  such  appeals. 

7762.  Status  as  suitors  of  corporations 

owned  by  the  State. 


§  7754.  Arbitration  by  Corporations.  —  There  is  no  ques- 
tion of  the  power  of  a  corporation  to  submit  a  demand  against 
it,, or  a  demand  which  it  may  have  against  another,  to  the  deci- 
sion of  arbitrators,  although  no  such  power  is  expressly  con- 
ferred by  its  charter  or  governing  statute;  since  such  a  power 
is  a  necessary  incident  of  the  power  to  sue  and  be  sued}    It  is 


'  Alexandria  Canal  Co.  v.  Swann,  5 
How.  (U.  S.)  83,  89;  Baltes  v.  Bass 
Foundry  &c.  Works,  129  Ind.  185; 
g.  e.  26  N.  E.  Rep.  59 ;  Lyons  v.  Na- 
tional Bank,  19  Blatchf.  (U.  S.)  279; 
Brady  v.  Brooklyn,  1  Barb.  (N.  Y.) 
584 ;  Attorney-General  v.  Clements,  1 
Turn.  &  R.  58.  Such  a  power  has 
been  frequently  ascribed  to  municipal 
corporations.  Shawneetown  v.  Baker, 
85  111.  563 ;  Boston  v.  Brazer,  11  Mass. 
447 ;  Dix  v.  Dummerston,  19  Vt.  262 ; 
Brady  v.  Brooklyn,  1  Barb.  (N.  Y.) 
584 ;  Kane  v.  Fond  du  Lac,  40  Wis. 
495;  Paret  v.  Bayonne,  39  N.  J.  L. 
559;   Remington  v.  Harrison  County 
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Court,  12  Bush  (Ky.),  148;  Walnut  v. 
Rankin,  70  Iowa,  65;  Buckland  v. 
Conway,  16  Mass.  396;  Smith  v.  Phil- 
adelphia, 13  Phila.  (Pa.)  177 ;  1  Beach 
Pub.  Corp.,  §  642;  citing  the  above 
authorities,  and  also  Re  Arbitration 
between  Eldon  and  Ferguson  Town- 
ships, 6  Upper  Can,  L.  J.  270.  A 
statute  empowering  "  all  persons"  to 
submit  controversies  to  arbitration, 
includes  municipal  corporations : 
Springfield  v.  Walker,  42  Ohio  St.  543. 
It  has  been  held  that  the  selectmen  of 
a  town  have  no  power,  by  virtue  of 
their  offices,  to  submit  to  arbitration 
the  question  regarding  the  settlement 
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believed  to  be  within  the  power  of  an  attorney  of  a  corporation 
intrusted  with  the  management  of  a  legal  controversy,  between 
it  and  another  party,  to  submit  the  controversy  to  the  decision 
of  arbitrators,  under  his  general  retainer,  and  without  a  special 
authorization  thereto  in  the  form  of  a  resolution  of  the  directors 
or  otherwise.^  If  an  agent  of  a  corporation  has  repeatedly 
submitted  to  arbitration,  controversies  between  it  and  other 
parties,  his  power  to  do  so  in  a  particular  case  may  be  inferred 
from  such  course  of  action.^  Where  the  directors  of  a  corpora- 
tion entered  on  its  books  a  proposal  to  arbitrate  a  disputed 
claim,  and  also  a  request  that  the  claimant  join  with  its  sec- 
retary in  selecting  the  arbitrators,  it  was  held  that  the  secre- 
tary had  power  to  exclude  a  submission  in  behalf  of  the 
corporation  under  its  seal.'     The  directors  of  a  national  bank 


of  a  pauper,  which  involves  the  right 
or  liability  of  the  town.  Griswold  v. 
North  Stonington,  5  Conn.  367,  —  the 
court  proceeding  upon  the  ground 
that  the  town  selectmen  acted  under 
a  special  and  limited  authority.  But 
in  Vermont,  the  selectmen  of  a  town 
are  held  to  have  the  power  to  submit 
to  arbitration  any  such  claim  against 
the  town  as  they  are,  by  the  statute, 
authorized  to  audit  and  adjust,  and 
the  town  will  be  bound  by  an  award 
made  in  pursuance  of  the  submission. 
Dix  V.  Dummerston,  19  Vt.  262.  This 
was  by  analogy  to  a  previous  holding 
of  the  same  court  that  an  agent,  spe- 
cially appointed  by  the  vote  of  a  town 
to  compromise  a  claim  against  it  for 
damages  occasioned  by  the  laying  out 
of  a  highway,  had  authority  to  sub- 
mit the  claim  to  arbitration,  and  that 
the  town  was  bound  by  the  award. 
Schoft  V.  Bloomfield,  8  Vt.  472.  So, 
where  the  selectmen  of  a  town  were 
empowered  to  lay  out  any  new  street, 
lane,  or  alley,  whenever,  in  their 
opinion,  the  safety  or  convenience  of 
the  inhabitants  of  the  town  might 
require  it,  and  they  made  an  agree- 


ment with  parties  damaged  by  such 
an  improvement,  to  submit  the  mat- 
ter to  arbitration,  it  was  held  that 
they  possessed  this  power  virtute  offi- 
cii. Boston  V,  Brazer,  11  Mass.  447. 
In  another  jurisdiction  it  is  held  that 
this  power  must  be  exercised  by  an 
ordinance  or  a  resolution  of  the  cor- 
porate council  (Shawneetown  v.  Ba- 
ker, 85  111.  563) ;  but  still  another  court 
has  held  that  the  common  council 
may  intrust  the  selection  of  arbitra- 
tors to  the  city  attorney.  Kane  v. 
Fond  du  Lac,  40  Wis.  495. 

'  Paret  v.  Bayonne,  39  N.  J.  L.  559 ; 
Alexandria  Oanal  Co.  •;;.  Swann,  5 
How.  (U.  S.)  83  (where  counsel  agreed 
to  the  submission  which  the  court  up- 
held). 

'  Wood  V.  Auburn  &c.  E.  Co.,  8 
N.  Y.  160. 

*  Madison  Ins.  Co.  v.  Griffin,  3 
Ind.  277.  See  the  following  ca;-ies  of 
submissions  by  corporations :  Indiana 
Central  E.  Co.  v.  Bradley,  7  Ind.  49. 
Submission  to  referees  under  a  statute 
of  Maine  upheld  :  Fryeburg  Canal  v. 
Frye,  5  Me.  38 ;  and  see  also  Hersey  v. 
Packard,  56  Me.  895,  406. 
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in  liquidation,  no  others  having  been  elected  to  wind  up  its 
afifairs,  have  power  to  submit  a  claim  against  it  to  arbitration; 
and  where,  in  such  a  case,  an  attempt  was  subsequently  made 
by  a  body  claiming  to  be  the  board  of  directors,  to  revoke  the 
submission,  the  court  inquired  into  the  question  whether  the 
newer  directors  were  such  de  jure,  and  fiiiding  that  they  were 
not,  sustained  the  submission.* 

§  7765.  Disqualification  of  a  Judge  Who  is  a  Member  of 
a  Corporation  Litigant. —  Witnesses  at  common  law  were 
disqualified  from  testifying  when  they  were  members  of  a  cor- 
poration which  was  a  party  to  the  action;  but  this  disquali- 
fication has  been  generally  removed  by  statutes  permitting 
parties  to  testify.  The  principles  of  the  common  law  are  not 
so  strict  in  disqualifying  a  judge,  by  reason  of  his  interest  in 
the  controversy  or  his  relationship  to  a  party,  where  no  pro- 
vision has  been  made  for  the  substitution  of  a  disinterested 


*  Eichards  v.  Attleborough  Nat. 
Bank,  148  Mass.  187;  s.  c.  19  N.  E. 
Rep.  353;  1  L.  R.  A.  781;  5  Bail.  & 
Corp.  L.  J.  347.  The  charter  of  a  gas- 
light company  provided  that,  at  the 
expiration  of  a  certain  time,  the  city 
might  purchase  the  gas-works  at  a 
price  to  h^  fixed  by  an  arbitration  be- 
tween the  city  and  the  company.  It 
was  held  that  the  obligation  to  ap- 
point arbitrators  would  not  be  spe- 
cifically enforced  in  equity, —  the  court 
examining  and  citing  the  following 
cases:  King  v.  Howard,  27  Mo.  21, 
25;  Street  v.  Eigby,  6  Ves.  815 ;  Hug 
V.  Van  Burkleo,  58  Mo.  202;  Milnes 
V.  Gery,  14  Ves.  400 ;  Blundell  v.  Bret- 
targh,  17  Ves.  232,  241 ;  Agar  v.  Mack- 
lew,  2  Sim.  &  Stu.  418 ;  Wilks  v.  Davis, 
3  Meriv.  507 ;  Gourley  v.  Somerset,  19 
Ves.  429 ;  Tobey  v.  County  of  Bristol, 
8  Story  (U.  S.),  800;  Norfleet  v. 
Southall,  3  Murph.  {N.  0.)  189;  Hop- 
kins V.  Gilman,  22  Wis.  476 ;  Greason 
V.  Keteltas,  17  N.  Y.  476;  distinguish- 
ing Tscheider  v.  Biddle,  4  Dill.  { U.  S.) 
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55;  Strohmaier  v.  Zeppenfeld,  3  Mo. 
App.  429 ;  Biddle  d.  Ramsey,  62  Mo. 
153;  Gregory  v.  Mighell,  18  Ves.  b28; 
Arnot  V.  Alexander,  44  Mo.  25,  27; 
«.  c.  100  Am.  Dec.  252;  Jackson  v. 
Jackson,  1  Sm.  &  Giff.  184;  Paris 
Chocolate  Co.  v.  Crystal  Palace  Co.,  3 
Sm,&  Giff.  119 ;  Kelso  v.  Kelly,  1  Daly 
(N.  Y.),  419;  Hall  v.  Warren,  9  Ves. 
605.  But  it  was  held  that  the  remedy 
of  the  city  was  by  mandamus;  or  that 
the  State  could  have  proceeded  by 
quo  warranto  and  forfeited  the  charter 
of  the  company,  by  reason  of  its  will- 
ful refusal  to  comply  with  one  of  the 
conditions  on  which  it  accepted  it, 
and  thus  taken  back  to  itself  the 
franchise  and  conferred  it  upon  the 
city.  St.  Louis  v.  St.  Louis  Gaslight 
Co.,  70  Mo.  69,  114,  115;  citing  to  the 
last  point,  Union  Pac.  R.  Co.  v.  Hall, 
91  U.  S.  343;  People  v.  Manhattan 
Gas  Works,  45  Barb.  (N.  Y.)  136; 
United  States  v.  Union  Pac.  E.  Co.,  3 
Dill.  (U.  S.;  524. 
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judge  to  sit  in  his  place.  On  the  contrary,  judicial  oflfieers  are 
frequently  obliged,  from  the  necessity  of  the  case,  to  sit  in 
causes  where  near  relatives  are  parties,  —  as  where  the  law 
has  made  no  provision  for  the  trial  of  the  cause  before  another 
judge.^  Nor  does  the  maxim  of  common  law,  "  that  no  man 
can  be  a  judge  in  his  own  cause"  apply  to  quasi  judicial  offi- 
cers, such  as  a  commissioner  appointed  under  a  special  statute 
to  award  damages  for  property  taken  in  laying  out  a  highway.^ 
It  may  be  therefore  assumed  that  the  fact  that  the  judge  is  a 
stockholder  in  a  corporation  which  is  a  party  to  a  litigation 
depending  in  his  court,  will  not  absolutely  disqualify  him 
from  sitting,  in  the  absence  of  a  statute  prescribing  such  a 
disqualification;  though  a  judge  always  will,  under  such  cir- 
cumstances, recuse  himself  when  he  can  do  so  without  break- 
ing the  quorum  of  the  court,  or  when  his  place  can  be  supplied 
by  another  judge.  In  respect  of  municipal  corporations,  it  is 
believed  that  no  such  disqualification  exists;  but,  on  the  other 
hand,  that  it  is  the  constant  practice  for  judges  of  the  courts 
of  a  State  sitting  within  our  large  cities,  who  are  inhabitants 
and  tax-payers  of  those  cities,  to  sit  in  controversies  between 
the  city  and  other  parties." 

§  7756.  Disqualification  of  Jurors  by  Keason  of  Member- 
ship in  Corporations. —  The  rule  of  the  common  law,  estab- 


'  Matter  of   Leefe,   2  Barb.    Ch.  petent  to  sit  as  a  juror,  and  he  adds 

(N.  Y.)  39 ;  Mooers  v.  White,  6  Johns,  that  ' '  presumably  the  same  disquali- 

Oh.  (N.  Y.)  360,  where  a  brother  of  flcation  extends  to  a  judge."     Moat 

Chancellor  Kent  was  personally  inter-  of  the  cases  cited  by  him.  support  hi^ 

ested.  proposition  in  respect  of  jurors;  but 

'  Matter  of  Southern  Boulevard,  3  the  law  is  believed  to  be  the  reverse 

Abb.  Pr.  (n.  s.)  (N.  Y.)  447.    Com-  in  respect  of  a /ud(/e.    A  judge  is  not 

pare  Baldwin  v.  Calkins,  10  Wend,  disqualified  to  sit  at  the  trial  of  a 

(N.  Y.)  167;  Paige  v.  Fazackerly,  36  case  instituted  by  persons  composing 

Barb.  (N.  Y.)  392;  Matter  of  Ryers,  a  committee  of  a  corporation,  e.g.,  an 

72  N.  Y.  1 ;  s.  c.  28  Am.  Eep.  88 ;  Ed-  incorporated  association  of  members 

wards  v.  Kussell  21  Wend.  (N.  Y.)  63;  of  the  bar,  prosecuting  a  member  for 

Oakley  v.  Aspinwall,  3  N.  Y.  547.  professional  misconduct,  — by  reason 

'  It  is  stated  by  Mr.  Beach,  in  his  of  the  fact  that  the  judge  is  an  honor- 
work  on  Public  Corporations,  at  5 1289,  ary  member  of  the  corporation.  Bow- 
that  a  resident  tax-payer  is  not  com-  man's  Case,  67  Mo.  146. 
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lished  by  Lord  Mansfield,'  and  generally  followed  in  this 
country,"  where  not  changed  by  statute,  as  it  frequently  has 
been,'  excludes  from  the  jury  the  inhabitants  of  a  town  or  city 
which  is  a  party  to  the  action/     The  same  rule  excludes  from 


'  Hesketh  v.  Braddock,  3  Burr. 
1847.  See  also  Day  v.  Savadge,  Hob, 
85.  Compare  Martin  v.  Reg.,  12  Irish 
L.  399. 

»  Wood  V.  Stoddard,  2  Johns.  (N. 
Y.)  194;  Garrison  v.  Portland,  2  Or. 
123;  Bostons.  Tileaton,  11  Mass.  468; 
Hawkes  v.  Kennebeck  Co.,  7  Mass. 
461;  Watson  v.  Tripp,  11  E.  I.  98; 
g.  c.  23  Am.  Bep.  420;  15  Am.  L. 
Reg.  282;  Alexandria  v.  Brockett,  1 
Cranch  O.  0.  (U.  S.)  505;  Diveny  v. 
Elmira,  51  N.  Y.  506 ;  Hawes  v.  Gus- 
tin,  2  Allen  (Mass.),  402;  State  v. 
Williams,  30  Me.  484 ;  Dively  v.  Cedar 
Falls,  21  Iowa,  665 ;  Cramer  v.  Bur- 
lington, 42  Iowa,  315;  Kendall  v. 
Albia,  73  Iowa,  241 ;  s.  c.  34  N.  W. 
Rep.  833;  Ford  v.  Umatilla  County, 
15  Or.  313 ;  s.  c.  16  Pac.  Rep.  33 ;  Dav- 
enport Gas  Company  v.  Davenport,  13 
Iowa,  229 ;  Gibson  v.  Wyandotte,  20 
Kan.  156;  Eberle  v.  St.  Louis  Public 
Schools,  11  Mo.  247 ;  Fine  v.  St.  Louis 
Public  Schools,  30  Mo.  166;  Colum- 
bus V.  Goetchius,  7  Ga.  139;  Russell 
V.  Hamilton,  3  111.  56 ;  Bailey  v.  Trum- 
bull, 31  Conn.  581;  Hearn  v.  Greens- 
burgh,  61  Ind.  119;  Johnson  v.  Amer- 
icus,  46  Ga.  80;  Rose  v.  St.  Charles, 
49  Mo.  509 ;  Fulweiler  v.  St.  Louis,  61 
Mo.  479.  But  contra,  see  Middletown 
V.  Ames,  7  Vt.  166 ;  Omaha  v.  01m- 
stead,  6  Neb.  446;  s.  c.  16  Am.  L.  Reg. 
356;  Kemper  v.  Louisville,  14  Bush 
(Ky.),  87.  Member  of  City  Council 
disqualified,  if  city  a  party :  Boston 
i;.  Baldwin,  ]  39  Mass.  315.  Cases  not 
within  the  rule:  Phillips  v.  State,  29 
Ga.  105 ;  Phippa  v.  Mahsfield,  62  Ga. 
209.  Holder  of  municipal  bonds,  in- 
competent where  municipality  is  a 
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party :  Jefferson  County  v.  Lewis,  20 
Fla.  980. 

°  New  York  Code  Rem.  Just., 
§  1179;  1  Bright.  Purd.  (Penn.)  Dig., 
p.  837 ,  §  73 ;  Gen.  Stat.  Mass.  1860,  eh. 
132,  §  30;  Gen.  Stat.  R.  I.  1872,  p. 
434,  §  32;  Bush's  Dig.  Fla.,  ch.  104, 
§  25;  R.  S.  S.  C.  1873,  p.  53,  §  27; 
Comp.  L.  Mich.  1871,  §  6015;  E.  S. 
Me.  1871,  ch.  82,  §  76;  Rev.  N.  J. 
1877,  p.  530,  §  39 ;  Comp.  L.  Mich. 
1871,  §§  460,  3329;  R.  S.  111.  1880,  ch. 
24,  §  174;  Id.,  ch.  139,  §  47;  Id., 
ch.  34,  §  32;  R.  S.  La.  1876,  ^  2134; 
Supp.  to  Ga.  Code  of  1873,  §  409 ;  R.  S. 
W.  Va.  1879,  ch.  33,  §  63;  R.  S. 
Wis.  1878,  §  2850;  Stat,  at  Large, 
Minn.  1873,  p.  217,  §  6 ;  Gen.  Stat.  Neb., 
§  1873,  p.  232,  ^5;  R.  S.  Mo.  1879, 
2801;  Comp.  L.  Kan.  1879,  §  1891. 
Such  statutes  have  been  held  not  un- 
constitutional, as  invading  the  right  of 
trial  by  an  impartial  jury.  Com.  v. 
Reed,  1  Gray  (Mass.),  472.  See  also 
Com.  V.  Worcester,3  Pick.(Mass.)  462 ; 
Com.  V.  Ryan,  5  Mass.  90;  State  v. 
Wells,  46  Iowa,  662.  Construction  of 
such  statutes :  Baltimore  &c.  R.  Co.  v. 
Pittsburgh  &c.  R.  Co.,  17  W.  Va.  812; 
Doyal  V.  State,  70  Ga.  134.  One  who 
would  find  for  the  city  if  the  evidepce 
was  equally  balanced  is  disqualified. 
Omaha  v.  Cane,  15  Neb.  657. 

*  A  city  defendant  has  no  right  of 
challenge  on  the  ground  that,  though 
a  resident,  the  venire-man  is  not  a 
tax-payer.  Hollenbeck  v.  Marshall- 
town,  62  Iowa,  21.  Nor  on  the  ground 
that  he  is  a  tax-payer.  Conklin  v, 
Keokuk,  73  Iowa,  343;  s.  c.  35  N.  W. 
Rep.  444.  But  it  is  a  good  ground  of 
challenge  by  the  party  adverse  to  the 
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the  jury  box  a  member  of  a  private  corporation  which  is  a  party 
to  a  suit,  or  immediately  interested  in  the  question  to  be  tried.^ 
Thus,  in  an  action  between  the  trustees  of  two  religious  socie- 
ties, involving  the  right  of  possession  of  lands,  the  members 
of  each  society  are,  by  reason  of  interest,  incompetent  as 
jurors.^  But  the  rule  does  not  disqualify  a  juror  who  has 
been  active  in  forming  a  company,  but  who  has  never  been  a 
shareholder  in  it.'  And  it  is  no  objection  that  the  juror  is  an 
oflBcer  or  stockholder  in  another  corporation,  organized  for  a  sim- 
ilar purpose  to  that  of  the  corporation  which  is  a  party  to  the 
suit.*  Nor,  according  to  the  better  opinion,  does  the  fact  that 
the  venire-man  and  the  opposite  party  to  the  suit  are  mem- 
bers in  the  same  benevolent  organization,  such  as  the  Masonic 
Fraternity,  disqualify.''  Nor,  in  an  action  by  a  grand  lodge  of 
this  order,  are  members  of  subordinate  lodges  disqualified  by 
reason  of  interest  in  the  suit.*  So  a  church  member  is  not 
incompetent  as  a  juror  in  a  case  to  which  a  church  of  his 
denomination  is  a  party."  But  if  the  church  is  such  an  ex- 
alted one  that  its  tenets  are  above  the  law  of  the  land,  and  if 
belief  in  those  tenets  renders  it  unconscientious  for  him  to 
enforce  the  human  as  against  the  divine  law,  the  venire-man 


city.    Kendall  v.  Albia,  73  Iowa,  24] ;  Com.  v,  Boston  &c.  E.  Co.,  3  Cush. 

s.  0.  34  N.  W.  Eep.  833;  and  see  note  (Mass.)  25. 

to  same.  *  Craig  v.  Fenn,  1  Car.  &  Marsh. 

'  Eespublica  v.  Richards,  1  Yeates  43;  Miller  u.  Wild  Cat  Gravel  E.  Co., 

(Pa.),  480 ;  Silvis  v.  Ely,  3  Watts  &  S.  52  Ind.  51.    No  objection  that  a  party 

(Pa.)  420;  Fleeson  v.  Savage,  S.  M.  and  a  juror  are  both  stockholdsrs,  in 

Co.,  3Nev.  157.     Compare  Williams  the  same  corporation,  it  not  being 

V.  Smith,  6  Cow.  (N.  Y.)  166;  Penin-  interested  in  the  suit:  Brittain  v.  Al- 

sularE.  Co.  t).  Howard,  20  Mich.  18;  len,  2  Dev.  L.  (N.  C.)  120.     On  a  trial 

Page  V.  Contoocook  Valley  E.  Co.,  21  of  an  indictment  for  passing  counter- 

N.  H.  438.     So,  of  a  juror  who  has  feit  money,  it  is  no  objection  that  a 

given  his  note  to  a  railway  company  juror  is  a  director  in  tlie  bank  whose 

to  aid  it  in  building  its  road.    Mich-  money  was  counterfeited.     Billis  v. 

igan  &c.  E.  Co.  v.  Barnes,  40  Mich.  State,  2  McCord  (S.  C),  12. 

383.  ^  Purplei).Horton,13Wend.(N.Y.) 

2  Cleagei;.  Hyden,  6Heisk.  (Tenn.)  9,  231  «•  c  27  Am.  Dec.  167.     Contra, 

73.  Brittain  v.  Allen,  2  Dev.  L.  (N.  C.)  120. 

s  Portland  &c.  Ferry  Co.  v.  Pratt,  ^  Burdine  v.  Grand  Lodge,  37  Ala. 

2  Allen  (N.  B.),  17.     Compare  Will-  478. 

iams  V.  Smith,  6  Cow.   (N,  Y.)  166;  '  Barton  v.  Erickson,  14  Neb.  164. 
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will  be  disqualified,  —  especially  in  the  case  where  the  venire- 
man is  a  member  of  the  Mormon  church,  and  the  accused  is  on 
trial  for  bigamy,  and  the  divine  law,  as  graciously  revealed  to 
the  saints  of  that  church,  commands  polygamy,  while  the 
human  law  is  so  wicked  as  to  condemn  it.^  On  the  trial  of  a 
criminal  action  for  unlawfully  selling  intoxicating  liquors,  mem- 
bers of  a  social  club,  apparently  organized  for  the  purpose  of 
getting  liquor  for  their  own  use,  —  are  not,  for  that  reason, 
subject  to  a  challenge  by  the  defendant.* 

§  7757.  Disqualification  of  a  Juror  toy  Keason  of  being 
Kelated  to  a  Shareliolder.  —  The  rule  which  disqualifies  a 
venire-man  who  is  related  to  a  party  to  the  record  within  cer- 
tain degrees,'  operates  to  disqualify  one  who  is  related  to  a 
beneficial  party,  though  not  a  party  to  the  record, —  as  where 
a  corporation  is  a  party,  and  a  juror  is  related  to  a  member 
or  shareholder  of  it.* 

§  7768,  Enforcement  of  Meclianics'  Liens  against  the 
Property  of  Corporations.  —  There  is  very  little  in  the  law 
of  mechanics'  liens  that  is  special  to  the  law  of  corporations, 
except  the  question  what  corporate  property  is  public  in  the 
sense  of  being  exempt  from  such  liens.  Mechanics'  liens,  it  is 
well  known,  cannot,  in  general,  be  established  against  the 
property  of  municipal  corporations.^    This  rule  extends  in  some 

1  United  States  v.  Miles,  2  Utah,  Howard,  Esq.,  in  25  Fed.  Rep.  175. 

19 ;  s.  c.  103  U.  S.  304.  The  following    cases,   cited   by  Mr, 

=  Boldt  V.  State  iWis.),  35  N.  W.  Howard,  may  be  examined  in  illus- 

Kep.  935.  tration  of  the  doctrine  that  property 

'  1  Thomp.  Trials,  §  62.  devoted  to  public  use,  whether  held 

*  Co.  Litt.  157  a ;  Quinebaug  Bank  by  a  public  or  private  corporation, 

V.  Leavens,  20  Conn.  87 ;  «.  c.  50  Am.  will  not  be  taken  in  execution.    WU- 

Dec.  272;  Georgia  Railroad  v.  Hart,  son  v.  Commissioners,  7  Watts  &  S. 

60  Ga.  550 ;  Young  v.  Marine  Ins.  Co.,  (Pa.)  197 ;  Williams  v.  Controllers,  18 

1  Cranch  C.  0.  (U.  S.)  452.  Pa.  St.  275;  Poillon  v.  New  York,  47 

^  Leonard  v.  Brooklyn,  71  N.  Y.  N.  Y.  666;  Oharnock  «.  Colfax  Town- 

498;    s.  c.   27  Am.   Rep.  80;    Aber-  ship,  51  Iowa,  70;  a.  c.  33  Am.  Rep. 

crombie    v.    Ely,    60   Mo.    23.     See  116 ;  Lewis  v.  Chickasaw  County,  50 

Phillips  on  Mechanics'*  Liens,   sees.  Iowa,  234;  Whiting  ti.  Story  County, 

179,  179a,  and  180,  ior  illustrations.  54  Iowa,  81;  s.  c.  37  Am.  Rep.  189;  6 

Also  a  learned  note  by  Robertson  N.  W.  Rep.  137;  Boar.l  of  Education 
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cases  to  the  property  of  private  corporations  devoted  by  their 
charters  or  governing  statutes  to  public  uses,  as,  for  example,  to 
public  bridges,'-  and  railroads,^  though  in  some  States  an  entire 
railroad  may  be  sold  to  enforce  a  mechanic's  lien."  The  me- 
chanics' lieu  laws  of  others  have  been  held  to  include  rail- 
ways; *  and  many  States  have  extended  their  mechanics'  lien 
laws  to  railroad  property.^  On  the  same  principle,  it  has  been 
held  in  Pennsylvania  that  a  water  supply  company  is  a  public 
corporation,  in  the  sense  of  being  exempt  from  mechanics' 
liens.'  In  dealing  with  this  question,  it  is  to  be  borne  in 
mind  that  it  is  the  use  to  which  the  property  is  devoted, 


V.  Neidenberger,  78  111.  58 ;  Bouton  v. 
McDonough  Co.,  84  111.  384, 396 ;  State 
V.  Tiedermann,  10  Fed.  Rep.  20; 
Frank  v.  Board  of  Chosen  Freeholders, 
39  N,  J.  L.  347;  Eipley  v.  Gage 
County,  3  Neb.  397. 

'  Loring  v.  Small,  50  Iowa,  271 ; 
«.  c.  32  Am.  Eep.  136  (county  bridge) ; 
Smith  Bridge  Co.  v.  Bowman,  41  Ohio 
St.  37 ;  «.  c.  52  Am.  Rep.  67 ;  Purtell 
V.  Chicago  &c.  Bolt  Co.,  74  Wis.  132; 
McPheeters  v.  Merimac   Bridge  Co., 

28  Mo.  465. 

2  Dunn  V.  North  Mo.  K.  Co.,  24 
Mo.  493;  Graham  v.  Mt.  Sterling 
Coalroad  Co.,  14  Bush  (Ky.),  425 ;  s.  c. 

29  Am.  Dec.  412 ;  Abercrombie  v.  Ely, 
60  Mo.  23 ;  Buncombe  County  v.  Tom- 
mey,  115  U.  S.  122;  Ireland  v.  Atchi- 
son &c.  E.  Co.,  79  Mo.  572. 

'  Graham  v.  Mt.  Sterling  Coalroad 
Co.,  14  Bush  (Ky.),  425;.  s.  c.  29  Am. 
Dec.  412 ;  Ireland  v.  Atchison  &c.  E. 
Co.,  79  Mo.  572. 

*  Giant  Powder  Co.  v.  Oregon  Pac. 
E.  Co.,  42  Fed,  Rep.  470. 

'  Brown  v.  Buck,  54  Ark.  453; 
Brooks  V.  Railway  Co.,  101  U.  S.  443. 

'  Foster  v.  Fowler,  60  Pa.  St. 
27;  Guest  v.  Lower  Merion  Water 
Co.,  142  Pa.  St.  610;  s.  c.  12  L.  E.  A. 
324;  21  Atl.  Eep.  1001;  Wilkinson 
V.   Hoffman,   61  Wis.   637;    s.  c.  21 


N.  W.  Eep.  816  (water -works  be- 
longing to  a  city).  Compare  Eu- 
faula  Water  Co.  v.  Addyston  &c.  Co., 
89  Ala.  552;  and  Harrison  &c.  Iron 
Co.  V.  Council  Bluffs  &c.  Water  Works 
Co. ,  25  Fed.  Eep.  170.  Upon  the  gen- 
eral question  of  the  exemption  from 
execution  for  debt  of  all  corporate 
property  devoted  to  public  uses,  — see 
Bayard's  Appeal,  72  Pa.  St.  453 ;  Phila- 
delphia &c.  E.  Co's  Appeal,  70  Pa.  St. 
355;  and  two  nisi  prius  decisions: 
Flagg  V.  Farnsworth,  12  W.  N.  C. 
(Pa.)  500;  Second  Nat.  Bank^'.  Manu- 
facturing Co.,  13  W.  N.  C.  (Pa.)  174. 
Under  a  statute  giving  to  a  material- 
man a  mechanic's  lien  upon  real  es- 
tate and  also  upon  the  "  building, 
erection,  or  improvement"  into  which 
his  materials  go,  it  is  held  that  he 
cannot  establish  a  lien  against  the 
rolling  stock  of  a  railway  company,  be- 
cause such  rolling  stock  is  neither  real 
estate  nor  appurtenant  thereto.  The 
rolling  stock  of  a  railway,  on  the  con- 
trary, is  held  to  be  personal  property, 
and  hence  not  the  subject  of  a  me- 
chanic's lien  under  such  a  statute. 
Neilson  v.  Iowa  &c.  E.  Co.,  51  Iowa, 
184;  8.  c.  33  Aiji.  Eep.  121.  Enforc- 
ing special  contractors'  lien  on  railroad 
property  under  Iowa  statute :  Sandval 
V.  Ford,  55  Iowa.  461. 


386 
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and  not  the  character  of  the  corporation  which  owns  it, 
which  determines  the  question.  For  instance,  the  property 
of  a  municipal  corporation,  not  devoted  to  public  uses,  may- 
be the  subject  of  a  mechanic's  lien.^  And  so  may  the  prop- 
erty of  an  educational  institution  incorporated  by  the  State,* 
though  there  is  not  wanting  opposing  authority  on  this  ques- 
tion.* A  company  incorporated  to  transact  a  general  storage 
and  elevator  business,  including  the  right  to  issue  warehouse 
receipts,  to  advance  money,  etc.,  is  not  a  public  corporation, 
though  subject  to  public  regulation.*  Its  real  estate,  devoted 
to  the  exercise  of  its  franchises,  is  not  exempt  from  me- 
chanics' liens.® 


^  Brinckerhoff  v.  Board  of  Educa- 
tion, 37  How.  Pr.  (N.  Y.)  520. 

'  Thomas  v.  Industrial  University, 
71  111.  310;  Board  of  Education  v. 
Greenebaum,  39  111.  609.  A  me- 
chanic's lien  was  enforced  against  a 
public  school  house  in  Morse  v.  School 
Dist.,  3  Allen  (Mass.),  307. 

'  Patterson  v.  Pennsylvania  Re- 
form School,  92  Pa.  St.  229. 

*  Ante,  §  5530. 

*  Girard  Point  Storage  Co.  v. 
Southwark  Foundry  Co.,  105  Pa.  St. 
248.  Cases  turning  on  the  question 
of  the  power  of  the  agent  or  agents  of 
the  corporation  to  make  the  contract  un- 
der which  the  work  was  done  or  ma- 
terials furnished,  for  which  the 
mechanics'  lien  was  claimed :  Gorte- 
miller  v.  Bosengarn,  103  Ind.  414; 
Hearne  v.  Chillicothe  &c.  R.  Co. ,  53 
Mo.  324;  Morse  v.  School  Dist.,  3 
Allen  (Mass.),  307;  McMahon  v. 
Tenth  Ward  School  Officers,  12  Abb. 
Pr.  (N.  Y.)  129.  Judgment  against 
individuals  personally  and  mechanics' 
liens  foreclosed  on  property  alleged  to 
be  owned  by  them  as  a  joint-stock 
company,  not  within  the  Georgia 
statute  of  "illegality^':  Mosely  v. 
Jones,  66  Ga.  466;  s.  c.  9  Am.  Corp. 
Cas.  53.     Statutes  have  been  enacted 
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in  favor  of  the  laboring  classes,  giving 
to  employes  of  corporations  the  first 
lien  for  their  wages,  cutting  oft  all 
other  liens.  Such  a  statute  in  Indi- 
ana (Rev.  Stats.  Ind.  1881,  §  5286,  et 
seq.)  uses  the  word  "employes"  in 
designating  the  beneficiaries  of  the 
statute.  It  is  held  not  to  include  a 
contractor  who  contracts  with  a  tele- 
graph corporation  to  do  the  specified 
work  of  putting  up  certain  lines  of 
wire  on  poles.  Vane  v.  Newcombe, 
132  U.  S.  220;  ».  c.  33  L.  ed.  310;  10 
Sup.  Ct.  Rep.  60.  For  the  construc- 
tion of  similar  statutes,  see  ante, 
§  3144,  et  seq.  It  is  scarcely  necessary 
to  suggest  here  that  a  mechanic's 
lien,  being  purely  a  creature  of  statute, 
cannot  be  acquired,  except  by  tak- 
ing the  steps  pointed  out  by  the  stat- 
ute, and  within  the  period  of  time 
there  named.  Therefore,  a  contractor 
cannot  acquire  a  mechanic's  lien  un- 
der a  statute  (Laws  Ind.  1883,  or  40 
Elliott  Supp.,  §§  1688,  1690)  against 
the  property  of  a  telegraph  company 
upon  which  he  has  expended  labor  or 
materials,  unless  he  complies  with 
the  statute,  by  describing  in  his 
notice  of  lien  the  lot  or  land  on 
which  the  structure  stands,  on  which 
he  claims  a  lien.    Vane  «.  Newcombe, 
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§  7759.  Corporations   may   Enforce   Mechanics'   Liiens. — 

A  corporation,  being  a  mere  collection  of  natural  persons, 
and  being,  under  a  principle  of  interpretation,  a  "person," 
within  the  meaning  of  statutes  using  that  word,  when  it  can 
be  as  well  applied  to  corporations  as  to  individuals,^  —  there 
is  no  difficulty  in  holding  that  statutes  giving  mechanics' 
liens  for  labor  done  or  materials  used  in  the  erection  of  build- 
ings, etc.,  extends  to  cases  where  labor  is  done  and  materials 
are  furnished  by  incorporated  companies.^  Thus,  a  corpora- 
tion may  have  the  benefit  of  a  mechanic's  lien  created  in 
favor  of  "any  machinist.'"  Certainly,  there  is  no  reason 
why  the  benefit  of  such  a  lien  should  be  extended  to  a  part- 
nership, and  denied  to  the  same  body  of  individuals,  if  for 
certain  reasons  they  should  become  incorporated  under  a 
general  enabling  act.  This  conclusion  is  clearer  where  there 
is  a  statute  enacting  that  the  word  "person"  shall  include 
corporations.*  There  is  a  doubtful  decision  to  the  effect  that 
a  private  business  corporation,  created  by  articles  of  associa- 


132  U.  S.  220;  s.  c.  10  Sup.  Ot.  Eep. 
60.  Where  several  adventurers  agreed 
to  organize  a  corporation  and  one  of 
them,  by  an  arrangement  with  the 
others,  purchased  land  in  his  own 
name  and  erected  a  building  thereon, 
all  of  which  became  the  property  of 
the  corporation  after  its  organization, 
— it  was  held  that  he  was  not  en- 
titled to  a  mechanic's  lien  upon  the 
property  on  account  of  the  improve- 
ments made  thereon  by  him,  because 
they  were  not  made  under  any^  con- 
tract with  the  owner  of  the  land,  as 
required  by  the  Iowa  statute;  but 
that  he  was  entitled  to  judgment 
against  the  corporation  for  the  ex- 
penditures made  by  him  for  its  use 
and  benefit.  Littleton  Sav.  Bank  v. 
Osceola  Land  Co.,  76  Iowa,  660;  s.  c. 
39  N.W.  Eep.  201.  The  possessory  lien, 
which  one  who  ddBS  work  on  the  per- 
sonal property  of  another  delivered 
into  his  possession  for  that  purpose, 


may  exercise  against  it  until  his  com- 
pensation is  paid,  cannot  be  exercised 
against  telegraph  poles  and  wires  by 
a  contractor  who  has  strung  the 
wires ;  because  a  line  of  telegraph  is 
real,  and  not  personal,  property.  Vane 
V.  Newcombe,  132  U.  S.  220;  s.  c.  10 
Sup.  Ct.  Rep.  60;  Bankers'  &c.  Tel. 
Co.  V.  Bankers'  &c.  Tel.  Co.,  27  Fed. 
Eep.  536.  If  there  were  such  a  lien, 
the  contractor  would  waive  it  by  pro- 
ceeding, though  unsuccessfully,  under 
a  statute  relating  to  mechanics'  liens. 
Vane  v.  Newcombe,  supra. 

'  Ante,  §§  11,  5689,  7366;  post,  §§ 
7790,  7804,  7900,  8059. 

^  Loudon  V,  Coleman,  59  Ga.  653 ; 
Doane  v.  Clinton,  2  Utah,  417  ;  Stout 
V.  McLachlin,  38  Kan.  120 ;  Fagan  v. 
Boyle  Ice  Machine  Co.,  65  Tex.  324. 

*  /6id.;  construing  Ga.  Code,  §  1966. 

'■  Fagan  v.  Boyle  Ice  Machine  CCj 
65  Tex.  324. 
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tion  under  a  general  enabling  statute,  cannot  have  a  mechan- 
ic's lien  for  doing  something  in  excess  of  the  powers  which 
they  have  taken  to  themselves  in  their  articles.  The  articles 
described  the  objects  for  which' the  corporation  was  created, 
to  be  manufacturing  and  selling  lumber,  and  it  was  held  that 
the  corporation  could  not  have  a  mechanic's  lien  for  labor 
performed  in  the  construction  of  a  building.'  But  this  deci- 
sion proceeded  partly  upon  the  principle  that  the  remedy 
given  by  statutes  creating  mechanics'  liens,  is  an  extraordi- 
nary one,  "in  derogation  of  common  law  and  ought  to  be 
strictly  construed."  * 

§  7760.  Who  may  Appeal  from  Judgments  agrainst  Corpo- 
rations. —  In  an  action  against  an  insolvent  corporation,  under 
a  statute  of  Minnesota,'  a  creditor,  who  has  become  a  party  and 
proved  his  claim,  may  appeal  from  an  order  directing  a  sale 
of  the  property,  as  well  as  an  order  confirming  such  sale.'' 
Separate  creditors  of  an  insolvent  corporation,  who  have  a  com- 
mon interest  in  the  reversal  or  modification  of  a  decree  as  to 
the  mode  of  payment  of  their  claims,  and  who  are  all  aggrieved 
in  the  same  way  and  by  the  same  portion  of  the  decree,  may 
join  in  prosecuting  an  appeal  therefrom.'  Elsewhere  we  have 
had  occasion  to  consider  the  statute  of  New  York  permitting 
the  examination  of  parties  and  its  application  to  corporations." 
It  has  been  held  in  tliat  State  that  a  defendant  corporation  is 
the  party  aggrieved  by,  and  can  therefore  properly  appeal  from, 

'  Dalles  Lumber  &c.  Co.  v.  "Wasco  enforce    such  a  lien    for   municipal 

Woollen  Man.  Co.,  3  Or.  527.  charges,  unless  specially  authorized 

^  See  Kendall  v.  McFarland,  4  Or.  by  statute.    Mauch  Chunk  v.  Shortz, 

292,  328,  where  this  interpretation  is  61  Pa.  St.  399 ;  Yates  v.  Meadvllle,  56 

repeated,  citing  the  preceding  case.  Pa.  St.  21 ;  Philadelphia  v.  Greble,  i58 

It  may  be  suggested  here  that  many  Pa.  St.  339. 

courts  construe  mechanics'  liens  re-  '  Minn.  Gen.  Stat.  1878,  ch.  76. 

medially  and  beneficially,  as  the  legis-  '  Hospes  v.  Northwestern  Man.  &o. 

tature  in  enacting  them  manifestly  Co.,  41  Minn.  256 ;  s.  c.  43  N.  W.  Rep. 

intended.     There    is    authority    for  180. 

the  proposition  that  mechanics'  lien  "  Re  California  Mut.  L.  Ins.  Co., 

laws  do  not  extend  to  municipal  cor-  81  Cal.  364 ;  s.  c.  2^ac.  Rep.  869. 
porations,  so  as  to  give  the  right  to  '  Ante,  §  7412. 

such  a  corporation  to  establish  and 
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an  order  requiring  its  chairman  to  be  examined,  for  the  pur- 
pose of  enabling  plaintiff  to  frame  his  complaint.*  Where  an 
action  was  brought  by  the  board  of  managers  of  a  corporation 
in  its  corporate  name,  and  a  body  claiming  to  be  the  successors 
of  such  board  moved  to  dismiss  the  action,  and  their  motion 
was  sustained,  it  was  held  that  the  old  board  should  have  been 
allowed  to  appeal,  in  order  that  the  appellate  court  might 
finally  decide  which  of  the  two  boards  was  legally  constituted.^ 

§  7761.  Questions  Whicli  may  be  Considered  on  Such  Ap- 
peals. —  In  an  action  against  an  insolvent  corporation  under 
a  Minnesota  statute,'  where  an  appeal  is  prosecuted  by  a  cred- 
itor, who  has  become  a  party  and  proved  his  claim,  from  an 
order  confirming  a  sale  of  the  property  of  the  corporation,  the 
appellate  court  may  consider  both  the  legality  of  the  sale  and 
the  adequacy  of  the  price."*     Mere  discretionary  action  is  not 


'  Sherman  v.  Beacon  Const.  Co., 
11  N.  Y.  Supp.  369. 

'  Louisville  Industrial  School  v. 
Louisville,  88  Ky.  584;  s.  c.  11  Ky. 
L.  Bep.  109;  11  S.  W.  Eep.  603. 
Notice  of  appeal  how  served:  Under 
Iowa  Code,  §  1254:  Jamison  v.  Bur- 
lington &c.  R,  Co.,  69  Iowa,  670;  s.  c. 
29  N.  "W.  Bep.  774.  Under  California 
Code  Civ.  Proc,  §  940:  Pacific  Coast 
E.  Co.  V.  Superior  Court,  79  Cal.  103 ; 
t.  c.  21  Pac.  Rep.  609.  Bond  or  under- 
taking for  appeal:  want  of  seal  thereon 
cured  by  ratification:  Campbell  v. 
Pope,  96  Mo.  468;  s.  c.  10  S.  W.  Rep. 
187 ;  ante,  §§  5295,  5296.  Mississippi 
statute  dispensing  with  seal:  Laws  of 
Miss.  1868,  ch.  61,  p.  92.  That  under- 
taking may  be  executed  by  iwrety 
company:  Travis  v.  Travis,  48  Hun 
(N.  Y.),  348 ;  s.  c.  15  ^.  Y.  St.  Rep.  874. 
Such  undertaking  a  nullity  unless 
approved  by  a  judge,  indorsed  there- 
on before  filing :  Ibid.  Voluntary  dis- 
solution, proceedingstfor  not  appealable: 
Cady  V.  Centerville  &c.  Co.,  48  Mich. 
133.  Summary  proceedings  by  banking 
corporations  under  early  statutes  of  Ala- 


bama—  appeals  in:  Logwood  v.  Hunts- 
ville  Bank,  Minor  (Ala.),  23;  An- 
drews V.  Branch  Bank,  10  Ala.  375 ; 
Curry  v.  Bank  of  Mobile,  8  Port.  (Ala. ) 
360;  Sayre  v.  Bank  of  Mobile,  9  Port. 
(Ala.)  428;  Ford  v.  Bank  of  Mobile, 
9  Port.  (Ala.)  471.  Other  decisions 
under  these  statutes  are:  Ford  v. 
Branch  Bank,  6  Ala.  286;  Crawford 
V.  Planters'  &c.  Bank,  6  Ala.  289; 
Leigh  V.  State  Bank,  10  Ala.  339 ;  Jem- 
ison  V.  Planters'  &c.  Bank,  17  Ala.  754 ; 
Stanley  v.  Bank  of  Mobile,  23  Ala. 
652;  M' Walker  v.  Branch  Bank,  3 
Ala.  153;  Huntington  v.  Branch 
Bank,  3  Ala.  186 ;  Crawford  v.  Plant- 
ers' &c.  Bank,  4  Ala.  313 ;  Ticknor  v. 
Branch  Bank,  3  Ala.  135;  Branch 
Bank  v.  Jones,  5  Ala.  487;  Sale  v. 
Branch  Bank,  1  Ala.  425 ;  Roberts  v. 
State  Bank,  9  Port.  (Ala.)  312;  Mur- 
phy v.  Branch  Bank,  5  Ala.  421; 
Alexander  v.  Branch  Bank,  5  Ala.  465. 

»  Gen.  Stats.  Minn.  1878,  ch.  76. 

*  Hospes  V.  Northwestern  Man.  & 
Car  Co.,  41  Minn.  256;  «.  c.  43  N.  W. 
Rep.  180. 
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reviewable  on  appeal;  therefore,  where  a  court,  acting  under 
a  statute,'  had  granted  the  petition  of  a  corporation  to  change 
its  corporate  name,  against  the  objection  of  another  corpora- 
tion, made  on  the  ground  that  the  name  sought  to  be  assumed 
by  the  petitioner  so  nearly  resembles  its  own  as  to  lead  to 
confusion  and  result  in  injury  to  the  objector,  the  appeal  pre- 
sented nothing  for  review,  and  was  accordingly  dismissed. 
The  court  proceeded  upon  the  ground  that  the  statute,  by  au- 
thorizing the  court  to  grant  the  order  where  it  appears  "  that 
there  is  no  reasonable  objection  to  such  corporation  changing 
its  name,"  put  the  granting  or  refusal  of  it  within  the  discre- 
tion of  the  court,  which  discretion  was  not  reviewable  on 
appeal  unless  plainly  abused.* 

§  7762.  Status  as  Suitors  of  Corporations  Owned  by  the 
State. — Corporations  organized  for  private  purposes  and  owned 
by  the  State,  such  as  banks  under  some  of  the  former  systems, 
are  private  corporations,  and  stand  as  such  before  the  court  in 
all  matters  of  litigation,  and  are  not  allowed  to  exercise  any 
of  the  sovereign  privileges  of  the  State.  The  doctrine  is  that 
when  a  State  goes  into  a  private  business,  it  casts  off  its  sov- 
ereignty pro  hac  vice,  and  the  corporation  through  which  it 
acts  stands  on  the  footing  of  any  similar  corporation.^  The 
former  State  Bank  of  Arkansas,  for  instance,  bringing  a  bill 
for  an  injunction  was  required  to  verify  the  allegations  of  its 
bill,  and  to  give  bond,  like  other  suitors,  and  was  not  allowed 
to  prosecute  its  suit  under  cover  of  privileges  belonging  alone 
to  the  State,  by  uniting  the  State  as  a  complainant.* 

1  Laws  N.  y.  1870,  ch.  322.  "  Ante,    §    H33.      Compare    anU, 

'  Re  United  States  Mercantile  Ee-  ^  5384. 
porting  Co.,  115  N.  Y.  176 ;  s.  c.  24  *  Ex  parte  State  and  State  Bank, 

N.  Y.  St.  Bep.  548;  21  N.  E.  Rep.  15  Ark.  263. 
1034.    Compare  ante,  §  287,  et  seq.  « 
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CHAPTER    CLXXXVII. 

INJUNCTIONS  IN  SUCH  ACTIONS. 
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7767.  Scope  of  this  chapter. 

7768.  Eestraining  ultra  vires  acts  of 

corporations  injurious  to  pri- 
vate right. 

7769.  Injunctions  against  breaches  of 

contracts. 

7770.  Enjoining  a  corporation  from 

breaking  the  contracts  of  its 
stockholders. 

7771.  Enjoining    corporations    from 

committing  trespasses  upon 
property. 

7772.  Enjoining  the  unlawful  appro- 

priation of  private  property 
for  public  purposes. 

7773.  Whether    such    an    injunction 

ought  to  be  denied  on  the 
ground  of  adequate  remedy 
at  law. 

7774.  Enjoining  the  ultra  vires  acts  of 

corporations  injurious  to  pub- 
lic right. 

7775.  Such     jurisdiction     supported 

upon  the  ground  of  trust. 


Section 

7776.  Injunctions    to    restrain   inva- 

sions of  corporate  franchises. 

7777.  When  not  necessary  to  establish 

the  franchise  in  a  trial  at  law. 

7778.  To  enjoin  State  railroad  com- 

missioners from  establishing 
rates  and  charges. 

7779.  To  enjoin  State  railroad  com- 

missioners    from    enforcing 
unreasonable  rates. 

7780.  Whether  a  bill  for  an  injunction 

against  railway  commission- 
ers is  a  suit  against  the  State. 

7781.  At  the  suit  of  private  persons 

to    compel    corporations    to 
perform  their  public  duties. 

7782.  Injunctions  against  strikes,  boy- 

cots,  and  other  combinations 
among  workingmen. 

7783.  Other  decisions  illustrating  the 

use  of  injunctions  in  the  case 
of  corporations. 

7784.  Cases  where  such  injunctions 

not  granted. 


§  7767.  Scope  of  This  Chapter. —  We  have  already  had 
occasion  to  consider  the  use  of  the  remedy  in  equity  by  injunc- 
tion in  many  relations,  to  protect  rights  in  corporations.  It 
is  proposed  to  collect  in  this  chapter  a  number  of  additional 
decisions  which  have  come  under  the  eye  of  the  author,  and 
to  present  them  without  much  claim  to  logical  sequence  or  to 
completion. 

§  7768.  Kestraining  Ultra  Vires  Acts  of  Corporations 
Injurious  to  Private  Kight.  —  There  is  no  doubt  whatever, 
either  in  England  or  America,  of  the  jurisdiction  of  courts  of 
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equity  to  restrain,  by  injunction,  the  ultra  vires  acts  of  corpo- 
rations injurious  to  private  right,  in  cases  where  the  complain- 
ant has  no  adequate  remedy  at  law.* 

§  7769.  Injunctions    agrainst    Breaches    of    Contracts. — 

Injunctions  sometimes  take  the  form  of  restraining  a  party 
from  committing  a  threatened  breach  of  a  contract  into  which  he 
has  entered,  and  especially  in  the  case  where  the  party  is 
insolvent,  so  that  an  action  at  law  for  damages  would  not  afford 
the  other  party  to  the  contract  an  adequate  reparation  of  the 
injury.  This  is  an  indirect  way  of  compelling  the  specifio 
performance  of  a  contract.  "An  injunction,"  says  Prof.  Pome- 
roy,  "  restraining  the  breach  of  a  contract  is  a  negative  spe- 
cific enforcement  of  that  contract.  The  jurisdiction  of  equity 
to  grant  such  injunction  is  substantially  coincident  with  its 
jurisdiction  to  compel  a  specific  performance.  Both  are  gov- 
erned by  the  same  doctrines  and  rules;  and  it  may  be  stated 
as  a  general  proposition  that  whenever  the  contract  is  one 
of  a  class  which  will  be  affirmatively  specifically  enforced,  a 
court  of  equity  will  restrain  its  breach  by  injunction,  if  this 
is  the  only  practicable  mode  of  enforcement  which  its  terms 
permit."  ^     The  exercise  of  the  jurisdiction  to  enforce  the 

1  The  juriadiction  was  recognized  3  De  Gex  &  J.  212 ;  Brown  v.  Mon- 
by  Lord  Hardwicke  as  early  as  1752.  mouth  &c.  Canal  Co.,  13  Beav.  32. 
Fishmongers'  Co.  v.  East  India  Co.,  See  also  Alpena  v.  Kelley,  97  Micji. 
1  Dick.  163.  In  1815  it  was  again  550 ;  s.  c.  56  N.  W.  Eep.  941.  In  his 
recognized  by  Lord  Eldon  as  appli-  celebrated  opinion  in  the  collection 
cable  to  the  case  of  corporations  ex-  of  cases  known  as  the  "Granger 
ceeding  or  abusing  their  powers.  Agar  Cases,"  the  late  Chief  Justice  Eyan, 
V.  Eegent's  Canal  Co.,  Cooper's  Cas.  of  Wisconsin,  collected  and  examined 
77.  It  has  been  applied  in  numerous  a  large  number  of  decisions  support- 
modern  cases  in  England.  Eiver  Dun  ing  the  existence  of  this  jurisdiction ; 
Nav.  Co.  V.  North  Midland  E.  Co.,  1  and  he  stated  the  nature  and  growth 
Eng.  E.  Cas.  135 ;  London  &c.  E.  Co.  of  the  jurisdiction  at  great  length,  and 
V.  Cooper,  2  Id.  312 ;  Blakemore  v.  illustrated  it  with  a  variety  of  prece- 
Glamorganshire  Canal  Nav.  Co.,  1  dents.  Attorney-General  v.  Eailroad 
Myl.  &  K.  154 ;  Coats  v.  Clarence  E.  Companies,  35  Wis.  425,  528-533. 
Co.,  1  Euss.  &  M.  181;  Dawson  v.  '  3  Pomeroy  Eq.  Jur.,  2d  ed.,  § 
Paver,  5  Hare,  415 ;  Broadbent  v.  Im-  1341 ;  Chicago  &c.  Gaslight  Co.  r. 
perial  Gas  Co.,  7  De  Gex,  M.  &  G.  Lake,  130  111.  42,  60;  quoting  the 
436,  437 ;  Ware  v.  Eegents'  Canal  Co.,  above  language. 
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specific  performance  of  a  contract  rests  largely  in  the  sound 
legal  discretion,  of  the  chancellor,  in  view  of  the  terms  of  the 
contract  and  all  the  surrounding  circumstances;*  and  an 
injunction  to  restrain  a  breach  of  the  contract  is  governed  by 
the  same  principle.^  It  is  a  further  principle,  with  regard  to 
the  remedy  to  compel  the  specific  performance  of  a  contract, 
that  the  plaintiff  must  not  only  show  that  he  has  complied 
with  its  terms,  so  far  as  they  can  be  complied  with  at  the  com- 
mencement of  the  suit,  but  that  he  is  able,  ready,  and  willing 
to  do  those  other  future  acts  which  the  contract  stipulates  for 
as  a  part  of  its  performance.*  Applying  this  principle,  it  was 
held  that  a  gaslight  company,  which  had  entered  into  a  con- 
tract with  a  town  to  supply  it  with  gas  upon  condition  that  it 
should  commence  furnishing  gas  within  one  year,  and  which 
had  acquired  from  a  railway  company  a  provisional  lease,  for 
the  term  of  two  years,  of  premises  to  be  used  as  its  gas  works, 
the  company  having  an  option  at  the  end  of  the  term  to  take 
the  plant  for  its  own  exclusive  use,  and  the  gas  company, 
after  the  time  limited  in  its  contract  for  commencing  to 
furnish  the  town  with  gas,  had  undertaken  to  lay  its  mains, 
pipes,  etc.,  in  the  streets  of  the  town,  which  the  town  authori- 
ties had  prevented,  —  could  not  maintain  a  suit  in  equity  to 
enjoin  the  town  from  preventing  it  from  so  proceeding.* 

^  McOabe  v.  Crosier,  69  111.  501 ;  Bufficient  certainty  that  the  contract 

Bowman  v.  Cunningham,  78  111.  48;  was  made  in  Alabama,  or  was  to  be 

Chicago  &c.  R.  Co.  v.  Reno,  113  111.  performed    within    its    jurisdiction. 

39 ;  Chicago  &c.  Gaslight  Co.  v.  Lake,  Iron  Age  Pub.  Co.  v.  Western  Union 

130  111.  42,  60.  Tel.  Co.,  83  Ala.  498;  s.  c.  3  Am.  St. 

'  Chicago  &c.  Gaslight  Co.  v.  Lake,  Rep.  758,  760.    The  court  cite :  Sayre 

supra.  V.  Elyton  Land  Co.,  73  Ala.  85 ;  Gal- 

8  IPomeroySpe.  Perf.,  §330;Chi-  pin  v.  Page,  18  Wall.  (U.   S.)  350; 

cago  &c.   Gaslight  Co.  v.  Lake,  130  Camden  &c.  Co.  v.  Swede  Iron  Co., 

111.  42,  61.  32  N.  J.  L.  15.     The  court  reason 

*  Chicago  &c.  Gaslight  Co.  v.  Lake,  that  jurisdiction  over  non-residents  is 

supra.     But  in  Alabama  no  jurisdic-  entirely  of    statutory    creation    and 

tion  exists  to  enforce  specific  perform-  regulation,  and,  on  an  examination 

ance  of  a  contract  for  personal  services  of  the  statutes  of  that  State  confer- 

made  with  a  foreign  corporation,  or  ring  and  regulating  such  jurisdiction, 

to  prevent  its  breach  by  process  of  it  is  found  that  it  does  not  exist  in 

injunction   against  resident  defend-  the  particular  above  named, 
ants,  where  the  bill  fails  to  aver  with 
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§  7770,  Enjoining  a  Corporation  from  Breaking:  the  Con- 
tracts of  its  Stockholders.  —  We  have  already  had  occasion, 
several  times,  to  note  the  principle  that  a  corporation  is  a  dis- 
tinct person  from  each  and  all  of  its  stockholders.^  It  has 
been  said  that  a  corporation  is  not  affected,  in  the  most 
remote  degree,  by  the  contracts  made  by  its  stockholders  with 
third  parties,  whether  they  own  much  or  little  of  its  capital 
stock,  and  that  it  is  not  bound  to  discharge  any  personal 
obligation  assumed  by  its  stockholders.'^  Applying  this  prin- 
ciple, where  a  manufacturing  corporation  had  sold  its  busi- 
ness to  its  principal  stockholders,  and  they,  in  turn,  had  sold 
it  to  a  third  person  and  had  made  an  agreement  with  their 
vendee  that  they  would  not  enter  into  the  same  business, 
directly  or  indirectly,  which  agreement  was  not,  however, 
signed  by  the  corporation,  —  it  was  held  that  the  corporation 
was  not  bound  by  it,  and  that  an  injunction  would  not  be 
granted  to  restrain  the  corporation  from  engaging  in  the  busi- 
ness in  violation  of  the  agreement.*  But  in  a  case  which 
bears  a  strong  resemblance  to  this,  a  corporation  was  enjoined 
from  engaging  in  a  certain  publishing  business,  at  a  place 
named,  where  one  of  its  largest  stockholders,  previously  to 
the  formation  of  the  corporation,  had  covenanted  not  to  en- 
gage in  the  business,  and  where  it  appeared  that  all  of  the 
stockholders  of  the  corporation  were,  before  its  formation, 
aware  of  this  covenant,  and  that  one  of  the  objects  of  organiz- 
ing the  corporation  was  to  enable  the  stockholder  to  evade  it.* 

'  Ante,  §  1071,  et  seg.;  i  4471,  et  seg.  *  Beal  v.  Chase,  31  Mich.  490.  The 

'  American  Preservers'  Co.  v.  Nor-  same   question  was  before  the    Su- 

ris,  43  Fed.  Eep.  711,  714,  p«r  Thayer,  preme  Court  of  Alabama  in  a  case 

J.,  citing  Pullman  Palace  Car  Co.  v.  where  a  partnership  had  sold  out  its 

Missouri   Pacific  E.  Co.,  115   U.  S.  business,  with  the  agreement  not  to 

587;  s.  c.  6  Sup.  Ct.  Eep.  194;  Moore  enter  into  the  same  business  at  a  par- 

&  Handley  Hardware  Co.  v.  Towers  ticular  place,  and  where  the  members 

Hardware  Co.,  87  Ala.  206;   s.  c.  13  of   the  partnership,   in   conjunction 

Am.  St.  Rep.  23 ;  6  South.  Eep.  41,  with  a  third  person,  had  afterwards 

and  citations ;    Davis  &c.  Wheel  Co.  organized  a  corporation  at  that  place, 

V.  Davis  &c.  Wagon  Co.,  20  Fed.  Eep.  and  had  entered  into  that  business. 

699,  700.  In  the  absence  of   any  allegation  of 

'  American  Preservers'  Co.  v.  Nor-  fraud  on  the  part  of  the  stockholders 

ris,  43  Fed.  Eep.  711,  714.  or  the  corporation,  the  court  held  that 
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I  7771.  EDJoiDing'  Corporations  from  Committing^  Tres- 
passes upon  Property. — The  rule  is  thus  stated  by  Mr.  Justice 
Story:  "If  the  trespass  be  fugitive  and  temporary,  and  ade- 
quate compensation  can  be  obtained  in  an  action  at  law,  there 
is  no  ground  to  justify  the  interposition  of  courts  of  equity. 
Formerly,  indeed,  courts  of  equity  were  extremely  reluctant  to 
interfere  at  all,  even  in  regard  to  repeated  trespasses.  But 
now  there  is  not  the  slightest  hesitation,  if  the  acts  done  or 
threatened  to  be  done  to  the  property  would  be  ruinous  or 
irreparable,  or  would  impair  the  just  enjoyment  of  the  prop- 
erty in  future.  If,  indeed,  courts  of  equity  did  not  intei'fere 
in  cases  of  this  sort,  there  would  be  a  great  failure  of  justice 
in  this  country."*     Equity  will,  accordingly,  restrain  a  corpo- 


a  preliminary  injunction  ought  not  to 
have  been  granted,  but  remanded  the 
cause  with  leave  to  amend  the  bill. 
The  court,  in  a  very  clear  opinion  by 
Mr.  Justice  McClellan,  laid  down  two 
propositions:  (1)  that  a  stockholder 
is  a  separate  person  in  law  from  his 
corporation;  and  (2)  that  the  corpo- 
ration is  not  bound  by  the  contracts 
of  its  stockholders  made  in  its  behalf, 
in  the  absence  of  a  ratification  or  an 
acceptance  of  the  beneflts  accruing  - 
to  it  from  such  contracts.  But  the 
learned  justice  also  conceded  the  prin- 
ciple that  where  individuals  attempt 
to  take  refuge  under  the  cloak  of  a 
corporate  organization  to  escape  their 
contracts,  equity  will  not  permit  them 
to  do  so.  He  said:  "In  those  cases 
where  '  associates  combine  together 
to  create  a  paper  corporation  to  cover 
a  partnership  or  joint  venture,  and 
where  the  stockholders  are  partners 
in  intention,'  and  have  resorted  to 
the  fiction  of  separate  corporate  en- 
tity to  free  themselves  from  individ- 
ual obligations  which  had  attached 
to  them,  with  respect  to  the  business 
they  propose  to  carry  on,  prior  to  the 
organization  of  the  company,  courts 
of  equity,  when  the  ends  of  justice 


require  it,  will  disregard  and  look  be- 
yond the  fiction  of  corporate  entity, 
and  hold  the  corporation  to  a  dis- 
charge of  the  liabilities  resting  on  its 
members ;  and  this  may  be  done,  al- 
though some  of  the  shareholders  had 
not  originally  incurred  the  obligation 
sought  to  be  enforced,  provided  they 
had  notice  of  it  before  entering  the 
corporation,  and  participated  in  the 
effort  to  avoid  it."  Moore  &c.  Hard- 
ware Co.  V.  Towers  Hardware  Co.,  87 
Ala.  206 ;  s.  c.  6  South.  Rep.  41 ;  13 
Am.  St.  Eep.  23,  26. 

'  2  Story  Eq.  Jur.  928  j  quoted 
with  approval  in  Port  of  Mobile  v. 
Louisville  &c.  R.  Co.,  84  Ala.  115, 
124;  I.  c.  5  Am.  St.  Rep.  342,  350. 
Mr.  Justice  Somerville,  in  giving  the 
opinion  of  the  court  in  this  case,  fur- 
ther says:  "The  chancery  court  of 
England  had  come  up  to  this  ad- 
vanced view  of  the  law  as  early  as 
the  day  of  Lord  Hardwicke  (Coul- 
son  V.  White,  3  Atk.  21),  and  this 
view  is  now  supported  by  an  un- 
broken array  of  uniform  authorities, 
speaking  with  one  voice  on  the  sub- 
ject: Jerome  v,  Ross,  7  Johns.  Ch. 
(N.  y.)  315;  3.  c.  11  Am.  Dec.  484; 
Lyon  V.  Hunt,  11  Ala.  295;  s.  c.  46 
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poration  from  entering  upon  land  and  committing  irreparable 
injury,  where  a  permission  to  enter  has  been  granted  upon 
the  express  condition  that  such  injury  should  not  be  inflicted.' 

§  7772.  Enjoining  the  Unlawful  Appropriation  of  Private 
Property  for  Public  Purposes.  —  It  is  a  general  principle  of 
equity  jurisprudence,  well  settled  both  in  England  and  in 
America,  that,  where  a  corporation  is  permitted,  by  its  char- 
ter or  by  statute,  to  take  the  land  of  private  persons  for  its 


Am.  Dec.  216;  Scudder  v.  Trentoa 
&c.  Co.,  1  N.  J.  Eq.  694;  s.  c.  23  Am. 
Dec.  756;  Poindexter  v.  Henderson, 
Walker  (Miss.),  176;  s.  c.  12  Am.  Dec. 
550;  Burnley  v.  Cook,  13  Tex.  586; 
s.  c.  65  Am.  Dec.  79 ;  White  v.  Flannl- 
gain,  1  Md.  525 ;  s.  c.  54  Am.  Dec.  668. 
The  case  of  Osborn  v.  United  States 
Bank,  9  Wheat.  (U.  S.)  738,  is  a  fa- 
miliar and  high  authority,  emanating 
from  one  of  the  greatest  judges,  for 
the  position  that  where  a  trespass, 
or  a  series  of  trespasses,  operate  in 
effect  to  destroy  or  seriously  impair  the 
exercise  of  a  franchise,  a  court  of 
equity  will  not  hesitate  to  interpose 
to  prevent  the  apprehended  injury 
by  the  aid  of  injunction;  and  in 
Broadway  Stage  Co.  v.  American  So- 
ciety, 15  Abb.  Tr.  (n.  s.)  (N.  Y.) 
51,  it  was  expressly  held  that  an 
injunction  would  lie  to  restrain  the 
persistent  commission  of  trespasses  of 
a  mere  personal  nature,  where  they 
affect  a  corporate  franchise ;  and  the 
same  principle  has  been  recognized  by 
this  court  in  a  case  where  it  was 
sought  to  enjoin  the  enforcement  of  a 
municipal  ordinance,  the  violation  of 
which  was  attended  with  a  penalty. 
Moses  V.  Mobile,  52  Ala.  198."  In  the 
same  case  it  was  also  said :  "  It  is  too 
clear  for  argument  that  it  is  no  objec- 
tion to  the  exercise  of  this  jurisdiction 
that  the  attempted  invasion  of  the 
franchise  sought  to  be  protected  is 
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accompanied  by  acts  which  are  per- 
sonal trespasses.  A  court  of  equity 
will  not,  it  is  true,  interfere  to  enjoin 
a  mere  trespass  of  an  ordinary  char- 
acter, either  upon  the  person  or  prop- 
erty. The  remedies  afforded  at  law 
are  deemed  adequate  in  cases  of  this 
kind.  Citing  Montgomery  &c.  E.  do. 
V.  Walton,  14  Ala.  207.  But  the  cases 
are  numerous  in  which  the  arm  of 
this  court  has  been  successfully  in- 
voked to  enjoin  trespasses  which,  if 
unrestrained,  would  probably  result 
in  irreparable  mischief,  or  where  such 
mischief  might  be  completely  effected 
before  a  trial  at  law  could  be  had  as  to 
the  controverted  right."  Port  of  Mo- 
bile V,  Louisville  &c.  E.  Co.,  84  Ala. 
115, 123;  8.  c.  5  Am.  St.  Eep.  342,  350, 
opinion  by  Somerville,  J.  In  the  ex- 
ercise of  this  jurisdiction,  it  has  been 
held  that,  though  the  court  will  not 
restrain  an  action  of  trespass  by  a 
party  through  whose  estate  a  canal  is 
being  cut,  for  deviating  from  the  line 
prescribed  by  the  company's  act  of 
Parliament,  because  the  land-owner 
has  laid  by  and  rested  on  his  legal 
rights,  yet  if  he  files  a  bill  to  restrain 
the  company  from  deviating,  and  then 
moves  to  commit  them,  the  court  will 
not  do  so  without  a  trial  by  a  jury  in 
a  disputed  case,  and  directing  an  is- 
sue at  law.  Agar  v.  Eegent's  Canal 
Co.,  Coop.  Cas.  77. 

»  Unangst's  Appeal,  55  Pa.  St.  128. 


INJUNCTIONS  IN  SUCH  ACTIONS.     [6  Thomp.  Corp.  §  7773. 

uses,  upon  making  compensation  therefor,  or  upon  other  con- 
ditions, and  it  proceeds  to  take  the  land  and  to  erect  its  works 
thereon,  without  making  such  compensation,  or  without  fully 
complying  with  such  conditions,  equity  will  restrain  it  from 
proceeding  until  such  compensation  is  made,  and  such  condi- 
tions are  complied  with.* 

4 

§  7773.  Whether  Such  an  Injunction  ought  to  be  Denied 
on  the  Ground  of  Adequate  Remedy  at  Law. — There  are 
decisions  to  the  effect  that  injunctions  against  corporations, 
seeking,  under  pretended  statutory  authority,  to  take  private 
property  for  public  use,  will  be  denied  on  the  ground  of  the 
land-owner  having  an  adequate  remedy  at  law.^  It  is  believed 
that  these  decisions  are  all  misconceived.  There  is  really  no 
adequate  and  safe  remedy  at  law.  Even  if  the  corporation  is 
solvent  to-day,  it  may  be  insolvent  to-morrow;  and  the  history 
of  corporate  management  and  wreckage  makes  it  more  prob- 
able that  it  will  be  insolvent  than  solvent  before  a  judgment 
for  damages  can  be  recovered  and  collected.  Experience 
proves  that  such  corporations  are  generally  solvent  for  the 
purpose  of  litigating,  through  the  aid  of  able  and  astute 
lawyers,  to  the  last  hour  of  delay  afforded  by  the  technicali- 

'  Eankin  v.  East  &  West  India  to  inquire  and  ascertain  whether  the 

Dock  &c.  R.  Co.,  12  Beav.  298 ;  Kail-  right  or  franchise  claimed  by  the  cor- 

way  Co.  V.  Lawrence,  38  Ohio  St.  41 ;  poration  is  actually  possessed.    Edge- 

B.  c.  43  Am.  Rep.  419 ;  Cincinnati  &c.  wood  R.  Co's  App.,  79  Pa.  St.  257,  268, 

Street  Railway  ■».  Cummins ville,  14  271.    The  jurisdiction  is  nothing  more 

Ohio  St.  523,  524;  Crawford  ii.  Dela-  than  that  which  is  constantly  exer- 

ware,  7  Ohio  St.  459.    It  has  been  cised  in  the  English  and  in  other 

held  that  a  railroad  company  which  American  courts  to  restrain  the  doing 
is   organized  for  a  purpose  which  is   '  of  ultra  vires  acts,  by  public  or  private 

strictly  private, — as  to  connect  a  coal  corporations,  which  are  contrary  to 

mine  belonging  to  its  incorporators  private  right. 

with  another  railroad,— will  be  en-  a  See  Smith  v.  Goodknight,  121 
joined  from  appropriating  the  land  of  Ind.  312;  s.  c.  23  N.  E.  Rep.  148, 
a  private  owner,  under  the  operation  where  an  injunction  was  denied  on 
of  a  statute  charging  the  courts  with  this  ground  against  a  gravel  road 
the  duty,  where  an  injury  is  alleged  company  to  restrain  it  from  taking 
to  have  been  caused  by  a  corporation  gravel  from  a  gravel  pit  of  the  land- 
claiming  right  or  franchise  to  do  an  owner, 
act  by  which  an  injury  is  produced, 
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ties  of  legal  procedure,  by  the  unrestrained  right  of  appeal, 
and  by  the  crowded  condition  of  the  dockets  of  the  appellate 
courts.  It  has  also  become  the  fashion  for  railroad  corpora- 
tions, desiring  to  extend  their  lines,  to  create  and  own  dummy 
or  catspaw  corporations  for  the  purpose  of  building  such  roads, 
which,  wlien  built,  are  leased  to  the  former  corporation  for 
long  terms  of  years.  The  dummy  or  catspaw  corporation  is 
literally  created  and  owned  by  the  dominant  corporation,  and 
exists  onlj'  through  the  period  of  the  building  of  the  road,  for 
the  purpose  of  building  it,  and  then  passes  out  of  existence 
and  becomes  insolvent.  Of  what  value  is  the  remedy  afiforded 
by  an  action  at  law  for  damages  against  such  a  corporation, 
which  the  dominant  corporation  can  always  stave  off  until  the 
servient  corporation  passes  out  of  existence?  Not  only  should 
the  catspaw  corporation  be  restrained  from  taking  possession 
of  land  until  the  damages  shall  have  been  assessed  and  paid, 
but  the  dominant  corporation  should  be  held  responsible  for 
iiuy  wrongs  done  to  land-owners  or  others  by  the  catspaw  cor- 
poration, which  are  not  included  in  such  assessments.  This 
just  view  was  taken  by  the  Supreme  Court  of  Illinois;^  but  the 
Supreme  Court  of  Kansas,  in  an  untenable  decision,  took  the 
opposite  view."  Tlie  true  theory  which  underlies  the  right  to 
an  injunction  in  such  cases  is  that  which  we  shall  next  pro- 
ceed to  discuss,  —  that  a  court  of  equity  will  grant  an  injunc- 
tion to  restrain  a  corporation  from  the  commission  of  ultra 
vires  acts  injurious  either  to  public  or  private  right. 

§  7774.  Enjoiningr  the  Ultra  Vires  Acts  of  Corporations, 
Injurious  to  Public  Kight.  —  An  information  in  equity  may 
be  hroughtby  the  Attorney -General  on  behalf  of  the  public,  to 
restrain  a  corporation  from  the  doing  of  ultra  vires  acts  injuri- 
ous to  public  right.  An  examination  of  the  cases  supporting 
this  jurisdiction  will  show  that  the  jurisdiction  is  exercised 

'  Kankakee  B.  Co.  v.  Horan,  131  Cas.  305.     See  a  suggestive  paper  on 

111.  288;  «.  c.  41  Am.  &  Eng.  R.  Oas.  this    subject    read    by    Hon.   J.  M. 

13.  Avery  before  the  Texas  Bar  Associa- 

'  Atchison  &c.  R.  Co.  v.  Davis,  31  tion,  and  republished  in  27  Am.  Law 

Kan.  645;  «.  c.  25  Am.  &   Eng.  R.  Rev.  361. 
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sometimes  on  the  ground  of  nuisance,  sometimes  on  the  ground 
of  trust,  and  in  particular  cases  perhaps  on  both  grounds.^ 
Proceeding  on  the  ground  of  trust,  such  informations  lie  in 
the  case  of  trusts  for  charitable  purposes,  where  the  beneficiaries 
are  so  numerous  and  indefinite  that  a  breach  of  the  trust  csen- 
not  be  effectively  redressed  except  by  suit  in  behalf  of  the 
public."  Proceeding  on  the  ground  of  nuisance,  such  infor- 
mations lie  to  restrain  public  nuisances  which  affect  or  en- 
danger the  public  safety  or  convenience,  and  which  require 
immediate  judicial  interposition,  such  as  obstructions  of  high- 
ways or  of  navigable  waters.^  Upon  this  principle,  injunctions 
are  granted  to  restrain  railway  companies  from  unlawfully  in- 
terfering with  the  public  highway;  *  to  restrain  street  railway 


'  Attorney-General  t).  Great  North- 
ern E.  Co.,  1  Drew.  &  Sm.  154;  Attor- 
ney-General V.  Mid-Kent  &c.  R.  Co., 
L.  E.  3  Ch.  App.  100;  Attorney-Gen- 
eral V.  Great  Northern  E.  Co.,  4  De 
Gex  &  Sm.  75;  Attorney-General  v. 
Liverpool,  1  Mylne  &  Or.  171 ;  Attor- 
ney-General V.  Litchfield,  13  Sim.  547 ; 
Attorney-General  v.  Norwich,  2  Mylne 
&  Cr.  406;  Attorney-General  v.  Chi- 
cago &c.  E.  Co.,  35  Wis.  425 ;  Auck- 
land V.  Westminster  Local  Board,  L. 
E.  7  Oh.  App.  597 ;  Frewin  v.  liCwis, 
4  Mylne  &  Cr.  249,  254 ;  State  v.  Sa- 
line County  Court,  51  Mo.  350;  «.  c. 
11  Am.  Eep.  454;  People  v.  Third 
Avenue  E.  Co.,  45  Barb.  (N.  Y.)  63; 
Attorney-General  v.  Aspinall,  2  Mylne 
&  Or.  618 ;  Attorney-General  v.  Poole, 
4  Mylne  &  Or.  17 ;  Attorney-General 
V.  Dublin,  1  Bligh  (n.  e.),  312;  Stock- 
port District  Water  Works  v.  Man- 
chester, 9  Jur.  (N.  s.)  266 ;  Attorney- 
General  V.  Commissioners,  L.  E.  10 
Eq.  152;  People  v.  Lowber,  7  Abb.  Pr. 
(N.  Y.)  158;  People  v.  New  York,  10 
Abb.  Pr.  CN.  Y.)  144;  People  v.  New 
York,  32  Barb.  (N.  Y.)  102;  Buck 
Mountain  Goal  Co.  v.  Lehigh  Coal  & 
Nav.  Co.,  50  Pa.  St.  91,  100;  s.  c.  88 
Am.  Dec.  534  (doctrine  recognized). 


'  Parker  v.  May,  5  Cush.  (Mass.) 
336;  Jackson  v.  Phillips,  14  Allen 
(Mass.),  539,  579;  Attorney-General 
V.  Garrison,  101  Mass.  223.  See  Gen. 
Stats.  Mass.  1860,  ch.  14,  §  20;  Pub. 
Stat.  Mass.  1882,  ch.  17,  §  6. 

''  District  Attorney  v.  Lynn  &c.  R. 
Co.,  16  Gray  (Mass.),  242;  Attor- 
ney-General V.  Cambridge,  16  Gray 
(Mass.),  247;  Attorney-General  v, 
Boston  Wharf  Co.,  12  Gray  (Mass.), 
553;  Rowe  v.  Granite  Bridge  Co.,  21 
Pick.  (Mass.)  344.  But  it  has  been 
held  that  such  an  information  cannot 
be  maintained  against  a  private  trad- 
ing corporation,  where  the  acts  com- 
plained of  are  not  shown  to  have 
injured  or  endangered  any  of  the 
rights  of  the  public,  or  of  any  indi- 
vidual or  other  corporation,  and  where 
the  only  objection  to  them  is  that  they 
are  not  authorized  by  its  act  of  incor- 
poration, and  are,  therefore,  against 
public  policy.  Attorney-General  v. 
Tudor  Ice  Co.,  104  Mass.  239;  s.  c.  6 
Am.  Rep.  227. 

*  Attorney-General  v.  Great  North- 
ern E.  Co.,  4  De  Gex  &  Sm.  75 ;  Davis 
V.  New  York,  2  Duer  (N.  Y.),  663. 
Such  injuctions  are  also  sometimes 
granted  on  the  ground  that  the  threat- 
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companies  from  making  unauthorized  extensions  of  their  lines, 
the  same  being  a  public  nuisance;^  to  restrain  municipal  cor- 
porations from  making  unlawful  issues  of  their  bonds;'  to 
restrain  public  corporations  from  misapplying  their  funds  in 
other  particulars;'  to  restrain  railroad  companies  from  exact- 
ing illegal  tolls;*  to  prevent  a  newly-organized  corporation 
from  commencing  business  until  it  has  paid  the  license  tax 
due  the  State;'  to  restrain  a  railway  company  from  carrying 
on  the  business  of  coal  merchants;^  to  restrain  acts  of  inferior 
courts  or  boards,  on  the  ground  of  public  nuisance.'  But  an 
information  does  not  lie,  at  the  suit  of  the  Attorney-General, 
to  restrain  the  ultra  vires  acts  of  a  corporation,  where  the  pub- 
lic rights  are  not  injuriously  affected  thereby.' 


ened  unlawful  appropriation  of  the 
highway  will  interfere  with  the  ease- 
ment therein  of  abutting  owners: 
Ward  V.  Ohio  River  E.  Co.,  35  W.  Va. 
481 ;  s.  c.  14  S.  E.  Eep.  142. 

1  People  V,  Third  Ave.  E.  Co.,  45 
Barb.  (N.  Y.)  63. 

'  State  V.  Saline  County  Court,  51 
Mo.  350;  s.  o.  11  Am.  Eep.  454;  State 
t).  Callaway  County  Court,  51  Mo.  395. 

'  Attorney-General  v.  Liverpool,  1 
Mylne  &  Cr.  171,  210  (overruling 
Pechel  V.  Fowler,  1  Anst.  549) ;  Attor- 
ney-General V,  Litchfield,  3  Sim.  547; 
Attorney-General  i).  Norwich,  2  Mylne 
&  Cr.  406. 

*  Attorney-General  v.  Chicago  &c. 
E.  Co.,  35  Wis.  425,  523,  524. 

'  Standard  Underground  Cable  Co. 
ti.  Attorney-General,  46  N,  J.  Eq.  270 ; 
«.  c.  19  Am.  St.  Rep.  394 ;  13  N.  J.  Law 
Jour.  113;  29  Am.  &  Eng.  Corp.  Cas. 
5S9 ;  19  Atl.  Eep.  733. 

*  Attorney-General  v.  Great  North- 
ern E.  Co.,  1  Drew.  &  Sm.  154,  161. 

'  Attorney-General  v.  Forbes,  2 
Mylne  &  Cr.  123,  133;  Frewin  v. 
Lewis,  4  Mylne  &  Cr.  249;  s.  c.  9  Sim. 
66,  69.  See  also  Wiggin  v.  New  York, 
9  Paige  (N.  Y.),  16,  20,  21;  Hill  v. 
Eeardon,  2  Sim.  &  Stu.  431.  439,  note 
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1.  Also,  at  the  suit  of  private  persons, 
to  restrain  nuisances  by  guasi-public 
corporations.  Box  v.  Allen,  1  Dick. 
49 ;  Kerrison  v.  Sparrow,  Coop.  Cas. 
305;  Curtis  v.  Cropley,  3  Jur.  171. 
That  equity  will  not  try  the  question  of 
nuisance  or  no  nuisance,  see  Semple 
V.  London  &c.  R.  Co.,  1  Eailw.  Cas. 
(Eng.)  120,  133. 

*  Attorney-General  v.  Tudor  Ice 
Co.,  104  Mass.  239;  s.  c.  6  Am.  Eep. 
227.  The  grounds  on  which  this 
jurisdiction  rests  were  explained  at 
length  by  Lord  Cottenham  in  Frewin 
V.  Lewis,  4  Myl.  &  Or.  249,  254.  This 
jurisdiction  was  exercised  to  restrain 
a  local  board  of  works  from  interfer- 
ing with  the  erectio^i  of  certain  build- 
ings which  the  plaintiff  proposed  to 
erect,  in  Auckland  v.  Westminster 
Local'  Board.  L.  E.  7  Oh.  597.  The 
principles  on  which  mandatory  in- 
junctions are  granted  in  England  on 
information  of  the  Attorney-General, 
at  the  relation  of  private  parties,  to 
restrain  corporations  from  acting  in 
excess  of  their  powers,  so  as  to  com- 
mit injuries  upon  the  relator,  were 
explained  by  Lord  Cairns,  L.  J.,  in 
Attorney-General  v.  Mid-Kent  &c.  E. 
Co.,  L.  E.  3  Oh.  100,  103;   and  by 


INJUNCTIONS  IN  SUCH  ACTIONS.     [6  Thomp.  Corp.  §  7775. 

§  7776.  Such  Jurisdiction  Supported  upon  the  Ground 
of  Trust.  —  We  have  already  had  occasion  to  note  the  prin- 
ciple that  injunctions  will  lie  at  the  suit  of  minority  stock- 
holders to  restrain  the  directors  or  trustees  of  corporations 
from  making  applications  of  the  corporate  funds  which  are 
not  authorized  by  the  charter,  governing  statute,  articles  of 
association,  or  other  constating  instrument;  and  that  this 
jurisdiction  refers  itself  to  the  well-known  power  of  a  court  of 
equity  of  superintending  the  execution  of  trusts.*  An  analo- 
gous doctrine  supports,  on  the  ground  of  trust,  the  jurisdic- 
tion of  courts  of  chancery  on  informations  brought  by  the 
Attorney-General  on  behalf  of  the  public  to  restrain  ultra,  vires 
acts  of  corporations  injurious  to  public  right.  Thus,  it  has 
been  reasoned  in  the  English  Court  of  Ohaneerj'  that  when  it 
is  ascertained  that  a  borougii  fund  of  a  corporation  is  a  trust 
fimd^  then,  since  the  Court  of  Chancery  has  jurisdiction  to 


Eo'if,  L.  J.,  in  the  same  case:  Ibid. 
104.  Other  English  cases  where  this 
jurisdiction  has  been  exercised  are; 
Attorney-General  v  Brown,  3  Swanst. 
65 ;  Attorney-General  v  Great  North- 
ern E.  Co.,  1  Drew.  &  Sm.  154,  161. 
The  grounds  of  extending  this  juris- 
diction to  cases  of  public  injuries  are 
learnedly  and  cogently  set  forth  in  the 
opinion  of  Mr.  Chief  Justice  Eyan,  in 
that  celebrated  collection  of  cases  in 
Wisconsin,  known  as  the  "  Granger 
Cases"  :  Attorney-General  v.  Chicago 
&c.  E.  Co.,  35  Wis.  425,  532,  538.  The 
learned  Chief  Justice  pointed  out  that 
the  grounds  of  jurisdiction  were  none 
the  less  clear  because  it  has  the  effect 
to  turn  the  writ  of  injunction  into  a 
quasi-prerogative  writ.  Ibid.  550.  In 
the  same  decision  the  objection  that 
this  extension  of  the  jurisdiction  op- 
erated to  impair  the  right  of  trial  by 
jury  was  also  forcibly  met  and  shown 
to  be  untenable :  Ibid.  550,  551.  Nor 
was  it  an  objection  to  such  an  infor- 
mation that  it  failed  to  aver  any  spe- 
cific injury  to  the  plaintiff  from  the 


acts  complained  of,  where  the  inj:iry 
flowing  from  those  acts  —  exacting  il- 
legal tolls  —  was  an  inference  or  pre- 
sumption of  law.  Ibid.  552.  Nor,  on 
an  application  by  the  Attorney-Gen- 
eral of  New  York  for  an  injunction 
against  a  corporation  to  restrain  a 
violation  of  law,  is  it  necessary  to 
show  specifically  that  the  commission 
of  the  act  would  produce  injury  to  the 
relator  under  section  219  of  the  Code : 
People  V.  Metropolitan  Bank,  7  How. 
Pr.  (N.  Y.)  144.  That  an  action  is 
not  maintainable  by  a  stockholder  to 
prevent,  by  an  injunction  and  re- 
ceiver, the  usurpation  of  corporate 
powers,  but  must  be  brought  by  the 
Attorney-General,  — see  People  d.  Erie 
R.  Co.,  86  How.  Pr.  (N.  Y.)  129.  That 
injunctions  are  void  and  need  not  be 
obeyed,  unless  the  statutory  notice  has 
been  given,  —  see  New  York  v.  Starin, 
56  N.  Y.  Super.  153;  s.  c.  2  N.  Y.  Supp. 
846;  16  N.  Y.  St.  Eep.  882. 

'  Ante,  §  4518,  et  seq. 

"  As  was  held  in  Attorney-General 
V.  Aspinall,  2  Mylne  &  Cr.  613,  618. 
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prevent  breaches  of  trust,  it  will  follow  that  it  has  jurisdiction 
to  restrain  a  misapplication  by  the  corporate  authorities  of 
such  a  fund,  although  the  same  may  have  been  raised  by  a 
rate  or  tax.'  In  one  case  Lord  Eldon  supported  the  jurisdic- 
tion of  the  Court  of  Chancery  to  restrain  the  ultra  vires  acts 
of  the  commissioners  for  paving,  lighting  and  cleansing  an 
incorporated  town,  on  the  ground  that  the  fund  which  had 
been  placed  by  the  act  of  Parliament  at  their  disposal  for  a 
certain  purpose  presented  the  case  of  a  gift  or  grant  for  char- 
itable uses,  within  the  terms  of  the  statute  of  Elizabeth.^  But, 
although  the  jurisdiction  in  England  to  control,  in  this  man- 
ner, the  trustees  of  parishes  and  other  public  and  quasi-puhlic 
corporations,  appears  to  be  well  settled,"  and  although  the 
jurisdiction  might  not  be  rested  upon  that  statute  in  America, 
but  would  be  generally  rested  on  the  broad  ground  of  the 
power  of  a  court  of  equity  to  deal  with  trusts,  the  existence  of 
the  jurisdiction  is  equally  beneficial  and  scarcely  less  doubtful. 

§  7776.  Injunctions  to  ftestrain  Invasions  of  Corporate 
Franchises.  —  Injunctions  will  be  granted  to  restrain  the  inva- 
sion of  franchises  granted  to  corporations  where  the  corpora- 
tion would  be  without  an  adequate  remedy  at  law  in  the  sense 
already  considered,* — as,  for  instance,  to  protect  a  turnpike 
company  in  its  exclusive  privilege  of  erecting  toll  gates  and 
receiving  tolls  upon  a  common  highway;^  or  to  protect  the 
grantee  of  an  exclusive  right  to  the  navigation  of  a  river,  to 
whom  the  right  had  been  granted  in  consideration  of  improv- 
ing the  navigation  and  putting  a  boat  thereon  within  a  stated 
period  of  titne.^  Speaking  with  reference  to  this  subject  it 
has  been  said  by  Chancellor  Kent:  "The  equity  jurisdiction 

'  Attorney  -  General   v.    Poole,    4  *  Osborn  v.  Bank  of  United  States, 

Mylne  &  Cr.  17.  9  Wheat.  (U.  S.)  738. 

'  Stat.  43  Eliz.,ch.  4;  Attorney-  "  Oroton  Turnpike  Oo.  «.  Ryder,  1 

General  i;.  Brown,  1  Swanst.  265,  306.  Johns.  Oh.  611;  ante,  §4  5304,  5404. 

'  Attorney-General  v.  Pearson,  2  "  Moor  v.  Veazie,  31  Me.  360.     See 

Coll.  581.  Compare  Attorney-General  also  Bush  «».  "Western,  Finch's  Prec. 

V.  Compton,  1  Young  &  Coll.  417 ;  At-  in  Chan.  530';  Whitechurch  v.  Hide, 

torncy-General  w.  CuUum,  1  Young  &  2  Atk.  ,391;  Livingston  v.  Van  Ingen, 

Coll.  411.  9  Johns.  (N.  Y.)  507. 
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ill  such  a  case  is  extremely  benign  and  salutary.  Without  it 
the  party  would  be  exposed  to  constant  and  ruinous  litigation, 
as  well  as  to  have  his  right  excessively  impaired  by  frauds  and 
evasion."  ^  Upon  the  same  subject  the  Supreme  Court  of  Ala- 
bama  have  also  said:  "The  jurisdiction  of  a  court  of  equity  to 
protect  a  franchise  of  this  kind  [the  right  of  a  railway  com- 
pany to  load  and  unload  in  the  public  streets  of  a  city]  from 
unlawful  invasion  or  disturbance,  is  clearly  settled,  and  has 
been  often  recognized  by  this  court  as  benign  and  salutary. 
The  value  of  such  a  right,  or  the  cost  of  its  unlawful  disturb- 
ance, cannot  be  reduced  to  a  pecuniary  measure.  When  the 
purpose  is  its  utter  destruction,  the  duty  to  protect  becomes 
correspondingly  more  urgent  and  imperative.  The  ground  of 
its  exercise  is  usually  the  prevention  of  irreparable  injury,  or 
such  as  cannot  be  adequately  estimated  in  damages  at  law;  at 
other  times,  the  avoidance  of  a  multiplicity  of  suits,  and  again 
the  abatement  of  annoyance  in  the  nature  of  a  legal  nuisance. 
Another  controlling  reason  for  interference  by  equity  in  such 
cases  is,  that  the  public  at  large  have  an  interest  in  the  pro- 
tection of  such  a  privilege,  as  well  as  the  parties  particularly 
interested."  ^  But  this  jurisdiction  will  not  be  exercised  where 
the  direct  purpose  of  the  injunction  is  to  restrain  the  so-called 
legislative  a^ts  of  a  municipal  corporation,  —  that  is,  to  restrain 
the  passage  of  an  ordinance,  which,  if  carried  out,  will  operate 
as  an  invasion  of  a  franchise  previously  granted  to  a  private 
corporation.  Thus,  an  injunction  will  not  be  granted,  at  the 
suit  of  a  gas  company,  to  restrain  the  council  of  a  city  from 
passing  an  ordinance  allowing  other  gas  companies  to  lay 
pipes  in  its  streets,  because  the  city  has  already  granted  an 
exclusive  privilege  to  complainant  gas  company  to  lay  and 
maintain  pipes  in  its  streets.'  While  so  holding,  the  court, 
speaking  through  Mr.  Justice  McClellan,  say:  "If  an  individ- 
ual or  private  corporation  had  granted  a  franchise  like  that 

»  Croton  Turnpike  Co.  v.  Eyder,  1      Society,  15  Abb.  Pr.  (n.  s.)  (N.  Y.) 
Johns.  Ch.  (y.  Y.)  611,  616.  51. 

'  ilobile  V.  Louisville  See.  R.  Co.,  '  Montgomery    Giaslight     Co.    v. 

84  A]a.  115,  123;  s.  c.  5  Am.  St.  Rep.  Montgomery,  87  Ala.  245,  257;  g.  c. 
342,  849;  citing  Stage  Co.  v.  American      6  South.  Rep.  113;  4  L.  R.  A.  616. 
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involved  here,  and  was  about  to  repudiate  the  grant  and  make  ■ 
other  contracts  with  respect  to  its  subject-matter,  which  would 
cast  a  cloud  on  the  title  held  under  the  first  grant;  or,  if  in 
this  case,  the  city  had  already  passed  an  ordinance  granting 
the  privilege  to  private  parties,  who  were  threatening  to  exer- 
cise it  to  the  injury  of  the  original  grantee; — in  eitlier  of 
these  cases  unquestionably  a  court  of  equity  would  enjoin  the 
threatened  action."  * 

§  7777.  When  not  Necessary  to  lEstablish  the  Franchise 
in  a  Trial  at  Law.  —  Where  the  grant  of  a  franchise  is  dis- 
puted and  the  right  to  its  exercise  doubtful,  then  the  rule  of 
equity  procedure  is  that  the  party  claiming  an  injunction  for 
its  protection  must  first  establish  his  right  in  a  trial  at  law. 
But  where  the  plaintiff  shows  a  clear  and  undisputed  right 
granted  by  statute,  and  shows  that  he  is  in  the  possession  and 
exercise  of  the  right  at  the  commencement  of  the  action,  he 
may  claim  an  injunction  without  going  to  the  idle  expense 
and  delay  of  establishing  his  right  at  law.^  Speaking  with 
reference  to  this  question,  the  Supreme  Court  of  Alabama 
have  said:  "The  party  aggrieved  is  not  required  to  establish 
his  right  at  law  before  he  is  permitted  to  invoke  the  aid  of 
equity,  if  such  right  is  clear  and  free  from  doubt.  The  ver- 
dict of  a  jury  is  only  necessary  where  the  right  claimed  is 
doubtful.  The  right  is  here  determined  by  a  municipal  ordi- 
nance in  the  nature  of  both  a  grant  and  contract  which  is  in 
writing.  Its  construction  is  for  the  court,  and  not  for  the 
jury."'  Speaking  with  reference  to  the  same  question,  the 
Supreme  Judicial  Court  of  Maine  have  also  said:  "If  the  com- 
plainant relies  on  a  private  grant  and  there  is  a  denial  of  the 
right  claimed,  he  must  first  establish  his  claim  at  law.  But 
in  those  cases  where  there  has  been  a  long  continued  and 

'  Montgomery  Gaslight  Co.  «.  Mont-  '  Croton  Turnpike  Go.  v.  Eyder,  1 

gomery,  87  Ala.  245,  257 ;  s.  c.  6  South  Johns.  Ch.  (N.  Y.)  611. 
Rep.  113;  4  L.  E.  A.  616;  citing  Bir-  »  Mobile  v.  Louisville  &c.  R.  Co., 

mingham  &c.  E.  Go.  v.  Birmingliam  84  Ala.  115;  s.  c.  5  Am.  St.  Rep.  342, 

Street  R.  Go.,  79  Ala.  465 ;  s.  c.  5S  Am.  849. 
Rep.  615;  2  High  Inj.,  §  902,  et  seq. 
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uninterrupted  possession  and  enjoyment  of  the  right,  an  in- 
junction may  issue  without  a  trial  at  law.  Where  a  State  has 
the  right  to  make  the  grant,  and  it  has  been  made,  and  the 
required  conditions  have  been  performed,  it  has  been  held  to 
be  equivalent  to  a  determination  at  law  that  the  right  exists. 
Unless  it  be  a  matter  of  doubt  whether  the  act  complained  of 
is  a  nuisance,  the  only  object  of  a  trial  at  law  would  be  to  test 

the  constitutionality  of  the  grant  from  the  State The 

principle  to  be  derived  from  the  authorities  seems  to  be  this: 
Where  the  statute  right  does  not  appear  to  be  in  doubt  and 
the  act  complained  of  is  clearly  a  violation  of  it,  the  power  of 
injunction  may  be  properly  exercised;  but  where  there  is 
doubt  as  to  the  statute  right,  or  it  is  uncertain  whether 
the  acts  complained  of  amount  to  a  nuisance,  an  injunction 
should  not  be  decreed  until  the  rights  become  ascertained  at 
law.  And  it  has  been  holden  that  where  the  acts  complained 
of  are  or  may  be  destructive  of  the  rights  of  the  complainant, 
an  injunction  may  be  granted."* 

§  7778.  To  Enjoin  State  Railroad  Commissioners  from 
Esta1>Iisbinsr  Bates  and  Charges.  —  Assuming  that  the  stat- 
ute creating  a  State  Board  of  Railroad  Commissioners  and 
requiring  them  to  establish  schedules  of  rates  and  charges 
for  the  different  railways  within  the  State,  is  valid  under  the 
constitution  of  the  United  States, — a  subject  already  con- 
sidered,^—  an  injunction  will  not  be  granted  to  restrain  such 
commissioners  from  proceeding  under  the  statute  to  fix  such 
rates,  because  to  do  so  would  be  to  control  their  discretionary 
action^  The  rule  that  the  discretionary  action  of  public  offi- 
cers will  not  be  controlled  or  interfered  with  hj  mandamus*  is 
equally  applicable  to  the  writ  of  injunction.^ 

'  Moor  V.  Veazie,  31  Me.  360,  877;  12  Am.  St.  Rep.  220;  5  South,.  Rep. 

distinguishing  Ingraham  v.  DunneH,  129;  2  L.  R.  A.  504. 
5  Mete.   (Mass.)   118,  and  Porter  v.  *  Wood  v.  Strother,  76  Cal.  545; 

Witham,  17  Me.  292.  8.  ^.  9  Am.  St.  Rep,  249,  257,  258; 

*  Ante,  §  5530,  et  seq.  _  Towle  v.  SUte,  3  Fla.  202 ;  High  Ext, 

°  Reagan  v.  Farmers'    Loan    &c.  Rem.,  §5  42,  80. 
Co.,  154  U.  S.  362 ;   McWhorter  v.  *  McWhorter  v.  Pensacola  &c.  B. 

Pensacola  &c.  R.  Co. ,  24  Fla.  417 ;  s.  c.  Co.,  24  Fia,  417,  The  mjunction  in,  the 
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§  7779.  To  Enjoin  State  Railroad.  C'ommissioners  from 
Enforcing  Unreasonable  Rates.  —  In  the  leading  Federal  case 
on  this  subject,  in  which  the  doctrine  of  preceding  cases  may 
be  said  to  have  culminated  after  some  modifications  of  opin- 
ion, and  in  which  the  court  was  at  last  fortunately  unanimous, 
it  was  held  that  a  citizen  of  another  State,  who  feels  himself 
aggrieved  and  injured  by  the  rates  prescribed  by  a  State  rail- 
way commission,  may  seek  his  remedy  in  equity  against  such 
commissioners  in  the  Circuit  Court  of  the  United  States  within 
the  State  of  such  commission,  and  may  have  an  injunction 
against  the  enforcement  of  such  rates  as  are  found  to  be  un- 
reasonable and  unjust  in  the  sense  of  being  confiscatory,  — 
that  is,  in  the  sense  of  depriving  the  railroad  company  of  the 
means  to  pay  its  fixed  charges,  and  to  pay  to  its  stockholders 
a  reasonable  remuneration  for  their  investments.' 

§  7780.  Whether  a  Bill  for  an  Injunction  ag-ainst  Railway 
Commissioners  is  a  Suit  against  the  State. — The  Federal  doc- 
trine is  that  a  bill  in  equity,  in  a  court  of  the  United  States, 
by  a  citizen  of  anojther  State,  to  enjoin  the  railway  commis- 
sioners of  the  State  in  which  the  suit  is  brought,  from  the 
enforcement  of  unreasonable  rates  of  charges  against  the  rail- 
road company,  is  not  a  suit  against  the  State,  within  the  con- 
stitutional rule  which  excludes  Federal  jurisdiction  in  such 
cases.^     It  has  been  reasoned  by  the  Supreme  Court  of  Florida, 

particular  case  which  was  awarded  which  may  he  fixed  hy  the  defend- 
by  the  court  helow  and  set  aside  on  ants  for  the  complainant  substan- 
appeal,  prohibited  the  railroad  com-  tially  the  same  as  the  said  rates." 
missioners  from  "  promulgating  as  McWhorter  v.  Pensacola  &c.  E.  Co., 
binding  upon   the  complainant   the  supra. 

rates    for  transportation    of    freight  '  Reagan  v.  Farmers'  Loan  &  Trust 

and  passengers  heretofore  prescribed  Co.,  154  U.  S.  362.     See  also  Eeagan 

by  the  defendants  for  the  complain-  v.  Mercantile  Trust  Co.,  154  U.  S. 

ant,  or  other  rates  substanlially  the  413  and  418 ;    Eeagan    v.    Farmers' 

same  as  said  rates,  and  from  procuring  Loan  &  Trust  Co.,  154  U.  S.  420. 
or  permitting  the  institution  of  any  '  Reagan    v.    Farmers'     Loan    & 

suits  against  the  complainant  for  any  Trust  Co.,  154  U.  S.  362.     See  also 

alleged  charges  by  the  complainant  Reagan  v.  Mercantile  Trust  Co.,  154 

in  excess  of  the  said  rates  heretofore  U.  S.  413,  418;  Eeagan  v.  Farmers' 

fixed,  or  in  excess  of  any  other  rates  Loan  &  Trust  Co.,  154  U.  S.  420. 
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that  where  the  statute  provides  that  railroad  commissioners 
shall  make  and  fix  reasonable  and  just  rates  of  freight  and 
passenger  tariffs,  to  be  observed  by  all  railroad  companies 
doing  business  within  the  State,  and  shall,  as  soon  as  practi- 
cable, furnish  each  company  with  a  schedule  of  such  charges, 
■ —  a  suit  to  enjoin  such  commissioners  from  enforcing  such 
charges,  on  the  ground  that  they  are  unreasonable  and  unjust, 
is  not,  in  itself,  a  suit  against  the  State;  but  the  court  further 
reasoned,  with  reference  to  the  case  before  them,  that  as  the 
statute  provides  a  penalty  for  the  violation  of  such  rates  as 
fixed,  and  directs  the  commissioners  to  sue  in  the  name  of 
the  State  to  recover  the  penalty,  if  the  bill  for  an  injunction 
also  prays  that  they  be  enjoined  from  instituting  such  suit,  it 
becomes,  in  effect,  an  action  against  the  State,  and  cannot  be 
maintained.^ 

§  7781.  At  the  Suit  of  Private  Persons  to  Compel  Corpo- 
rations to  Perform  their  Public  Duties. — In  the  absence  of 
a  special  injury  done  to  him,  or  of  a  special  right  of  action 
conferred  by  statute,  the  general  rule  is  that  a  private  person 
cannot  maintain  a  suit  in  equity,  the  purpose  of  which  is  to 
compel  a  corporation  to  perform  its  public  duties.  The  reason 
is  that  if  one  individual  may  interpose,  any  other  may,  and 

'  McWhorter  v.  Pensacola  &a.  R.  New  Hampshire    v.  Louisiana,    108 

Co.,  24  Fla.  417;  s.  c.  5  South.  Bep.  U.  S.  76;  State  v.  Burke,  33  La.  An. 

129;  12  Am.  St.  Rep.  220;  2  L.  R.  A.  493:   Weston  v.  Dane,   51  Me.  461; 

504.    It  was  at  one  time  held  in  the  Marshall  v.  Olark,  22  Tex.  23 ;  Hous- 

Supreme  Court  of  the  United  States  ton  &c.  B.  Co.  v.  Randolph,  24  Tex. 

that  the  court  would  look  only  to  the  317 ;  Printup  v.  Cherokee  R.  Co.,  45 

record  to  determine  whether  or  not  Ga.  365 ;  Hosner  v.  De  Young,  1  Tex. 

the  action  was  an  action  against  the  764.    In  round  terms,  the  rule  is  that 

State:  Osborn  v.  Bank  of  IT.   S.,  9  a  sovereign  State  cannot  be  sued  with- 

Wheat.  (IT.  S.)  738;  Davis  v.  Gray,  out  its  own  consent,  and  then  only 

16  Wall.  (U.  S.)  203.    But  in  subse-  in  the  mode    and  in  the    tribunal 

quent  cases  the  court  discovered  that  pointed  out  by  that  consent,  which 

this  test  was  too  narrow :  Louisiana  must   be    unequivocally  expressed ; 

V.  Jumel,  107  U.  S.  711 ;  Cunningham  and  that  what  cannot  be  done  di- 

V.  Macon  &c.  R.  Co.,  109  U,  S.  446;  rectly,  cannot  be  done  indirectly  in 

Hagood  V.  Southern,     117  U.  S.  52;  the  form  of  actions  against  its  offi- 

Re  Ayers,  123  U.  S.   443;    Virginia  cers:  Moore  v.  Tate,  87  Tenn.  725; 

Coupon  Cases,   114  U.  S.  269.     See  «.  c.  10  Am.  St.  Rep.  712,  724,  note. 
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as  the  decision  in  one  individual  case  would  be  no  bar  to  any 
other,  there  would  be  no  end  to  litigation  and  strife."-  The 
doctrine  is  analogous  to  that  relating  to  bills  in  equity  by  pri- 
vate persons  for  injunctions  against  public  nuisances,  —  the 
rule  being  that  such  actions  cannot  be  maintained  unless  the 
complainant  shows  a.  particular  injury  to  himself  distinct  from 
that  which  he  suffers  in  common  with  the  rest  of  the  public.^ 
When,  therefore,  the  slack-water  navigation  of  the  Lehigh  Coal 
&  Navigation  Company  maintained,  by  means  of  pumps,  locks, 
and  other  devices,  was  destroyed  by  a  flood,  it  was  held  that 
a  bill  in  equity  could  not  be  maintained  by  another  corpora- 
tion, to  enjoin  the  former  corporation  from  neglecting  to  repair 
and  put  in  operation  their  navigation;  and  that  the  complain- 
ants had  no  right  to  a  decree  compensating  them  for  any 
damages  sufi'ered  as  an  incident  to  the  non-repairing.* 


'  Buck  Mountain  Coal  Co.  v.  Le- 
high Coal  &  Nav.  Co.,  50  Pa.  St.  91, 
99 ;  s.  c.  88  Am.  Dec.  534. 

"  Bigelow  V.  Hartford  Bridge  Co., 
14  Conn.  565;  s.  c.  36  Am.  Dec.  502. 

'  Buck  Mountain  Coal  Co.  v.  Le- 
high Coal  &  Nav.  Co.,  50  Pa.  St.  91, 
99 ;  s.  c.  88  Am.  Dec.  534.  On  anal- 
ogous grounds,  a  mandamus  was  de- 
nied by  Lord  Ellenborough,  in  the 
Court  of  King's  Bench,  to  a  brewery 
company,  to  assess  damages  against 
a  dock  company  for  polluting  the  wa- 
ters of  a  public  navigable  river,  from 
which  the  brewery  company  had  been 
accustomed  to  draw  water  by  pumps, 
wherewith  to  brew  their  beer.  Lord 
Ellenborough  was  of  opinion  that  a 
private  proprietor  cannot  have  such 
a  right  in  the  waters  of  a  public  navi- 
gable river  as  would  give  him  a  right 
to  compensation  for  the  deterioration 
of  the  same  by  a  company  proceeding 
under  an  act  of  Parliament.  The  in- 
jury, if  any,  was  to  all  the  king's  sub- 
jects, and  that  was  the  subject-matter 
of  indictment,  and  not  of  acLioti. 
Otherwise,  every  person  who  had 
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before  used  the  water  of  the  river 
might  equally  claim  compensation, 
for  which  there  was  no  pretense. 
And  by  the  same  rule,  if  the  salubrity 
of  the  air  in  Bristol  were  impaired  in 
consequence  of  the  docks,  every  in- 
habitant of  the  place  might  as  well 
claim  compensation.  For  general  in- 
juries, common  to  all  the  subjects, 
the  remedy  is  by  indictment;  and 
suppose  that  is  taken  away  by  the  act 
(which  was  admitted),  then  the  act 
has  taken  away  the  only  remedy 
■which  the  law  would  have  given  for 
this  general  injury.  Rex  v.  Bristol 
Dock  Co.,  12  East,  429,  432.  Analo- 
gous decisions  denying  private  right 
of  action  for  the  redress  of  injuries 
common  to  the  whole  public — many 
of  them  so  unjust  that  their  doctrines 
have  been  measurably  discarded  in 
modern  times,  —  are:  Bose  i;.  Miles, 
4  Maule  &  S.  101 ;  Ivison  v.  Moor,  1 
Lord  Raym.  486 ;  Earle's  Case,  Carth. 
173;  Wilkes  v.  Hungerford  Market 
Co.,  2  Bing.  N.  C.  281;  Greasly  v. 
Codling,  2  Bing.  263. 
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§  7783.  Injunctions  ag-ainst  Strikes,  Boycots,  and  Other 
Combinations  among  Workmen.  —  Within  the  last  few  years 
the  powers  of  courts  of  equity  have  been  called  into  play  to  an 
extent  hitherto  unprecedented,  at  the  suits  of  employers  of 
labor,  individual  and  corporate,  to  restrain  strikes,  boycots, 
and  other  combinations  and  conspiracies  among  their  em- 
ployes, injurious  to  the  property  and  business  of  the  com- 
plainants.^ The  use  of  the  injunction  in  such  cases  is  vindi- 
cated upon  the  ground  that  equity  exercises  this  species  of 
jurisdiction  for  the  protection  of  property  and  business  against 
irreparable  injury,  threatened  by  persons  who  are  insolvent, 
and  who,  by  reason  of  their  numbers,  cannot  be  impleaded 
in  proceedings  at  law,  without  a  multiplicity  of  actions.  An 
extended  discussion  of  this  subject  cannot  be  regarded  as  ger- 
mane to  a  work  on  corporations;  but,  briefly  stated,  it  may  be 
said  that  injunctions  have  been  granted  to  restrain  striking 
employes  from  intimidating  other  employes,  so  as  to  induce 
them  to  quit  their  employment,  or  to  prevent  persons  from 
engaging  in  the  employment  of   the  plaintiffs;^   to  restrain 


'  Cceur  d'Alene  Consolidated  Min- 
ing Co.  V.  Miners'  Union  of  Ward- 
ner,  51  Fed.  Eep.  260;  s.  c.  19  L.  K. 
A.  382;  Casey  v.  Cincinnati  Typo- 
graphical Union,  45  Fed.  Eep.  135; 
s.  c.  12  L.  E.  A.  193  (where  tiiere 
is  an  extensive  note  on  the  sub- 
ject); State  ij. 'Glidden,  5i  Conn. 
46;  s.  c.  3  Am.  St.  Rep.  23;  Sherry 
V.  Perkins,  147  Mass.  212;  s.  c. 
9  Am.  St.  Rep.  689;  Murdock  v. 
Walker,  152  Pa.  tit.  595;  s.  c.  34 
Am.  St."  Rep.  678 ;  Barr  v.  Esses 
Trades'  Council  (N.  J.  Eq.),  80 
Atl.  Rep.  881;  Continental  Ins.  Co. 
V.  Board  of  Underwriters,  67  Fed. 
Rep.  310;  Longshore  Printing  &c. 
Co.  a.  Howell,  26  Or.  527;  s.  c.  38 
Pac.  Rep.  547  (where  the  injunction 
was  refused  on  the  ground  that  the 
injury  did  not  appear  to  be  irrep- 
arable) ;  Wick  China  Co.  v.  Brown, 
164  Pa.  St.  449;  s.  c.  35  W.  N.  O.  330; 


25  Pitts.  L.  J.  (N.  s.)  151 ;  30  Atl.  Eep. 
261;  Reynolds  v.  Everett,  144  N.  Y. 
189 ;  8.  c.  68  N.  Y.  St.  Rep.  89;  39  N. 
E.  Rep.  72  (where  a  permanent  in- 
junction was  refused  because  the 
strike  had  ceased,  and  the  injury  did 
not  appear  to  be  irreparable) ;  Farm- 
ers' Loan  &c.  Co.  v.  Northern  Pac. 
R.  Co.,  60  Fed.  Eep.  803;  Arthurs. 
Oakes,  63  Fed.  Eep.  310  (appeal  in 
the  preceding  case) ;  California  E. 
Co.  V.  Eutherford,  62  Fed.  Rep.  796; 
United  States  v.  Elliott,  64  Fed.  Rep. 
27;  United  States  u.  Debs,  64  Fed. 
Rep.  724 ;  Re  Debs,  158  U.  S.  564.  See 
also  Davis  v.  Foreman  [1894],  3  Ch. 
654  (where  an  injunction  was  refused 
to  restrain  an  em  ploy  6  from  quitting 
his  employment). 

''  Cceur  d'Alene  &c.  Min.  Co.  v. 
Miners'  Union,  51  Fed.  Eep.  260;  s.  c. 
19  L.  E.  A.  382;  Wick  China  Co.  v. 
Brown,  164  Pa.  St.  449. 
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persons  from  gathering  in  crowds  at  the  plaintiff's  place  of 
business  and  interfering  with  his  workmen;'  to  restrain  the 
continuation  of  a  so-called  "boycot"  against  a  newspaper;^ 
in  courts  of  the  United  States,  under  the  Act  of  Congress  of 
July  2,  1890,'  to  restrain  striking  railway  employes  from 
interrupting  the  operations  of  interstate  commerce;*  to  restrain 
railway  employes,  while  continuing  in  their  employment, 
from  refusing  to  perform  their  duties,  when  such  refusal 
interferes  with  the  transmission  of  the  mails  and  with  the 
operations  of  commerce  between  the  States;^  to  restrain  the 
employes  of  the  receivers  of  a  railway,  appointed  by  a  court 
of  the  United  States,  from  entering  into  combinations  or  con- 
spiracies for  the  purpose  of  crippling  the  property  in  the  hands 
of  the  receivers,  and  embarrassing  the  operation  of  the  rail, 
roads  under  their  management,  either  by  disabling  the  engines, 
cars,  etc.,  or  by  interfering  with  their  possession;-  or  by  actu- 
ally obstructing  their  control  and  management  of  the  prop- 
erty; or  by  using  force,  threats,  or  other  wrongful  methods 
against  the  receivers,  their  agents,  or  employes  remaining  in 
their  service;  or  by  using  like  methods  to  cause  their  em- 
ployes to  quit  their  service;  or  by  preventing  or  deterring 
others  from  entering  their  service  in  the  place  of  those  leav- 
ing it;  but  not  to  enjoin  them  from  merely  quitting  the  serv- 
ice singly  or  in  a  body,  for  the  purpose  of  securing  better 
wages  or  better  terms  of  employment.^     The  Federal  doctrine 

1  Murdock  v.  Walker,  152  Pa.  St.  994;  s.  c.  26  L.  K.  A.  158;  Thomas  v. 
595;  s.  c.  34  Am.  St.  Kep.  678;  Sherry  Cincinnati  &c.  E.  Co.,  62  Fed.  Eep. 
V.  Perkins,  147  Mass.  212;  s.  c.  9  Am.  803;  United  States  v.  Debs,  63  Fed. 
St.  Eep.  689.  Eep.  436;  Ee  Charge  to  Grand  Jury, 

2  Barr  v.  Essex  Trades'  Council,  62  Fed.  Eep.  828;  Ee  Grand  Jury,  62 
(N.  J.  Eq.)  30  Atl.  Eep.  881.  Fed:  Eep.  834;  Ee  Grand  Jury,  62 

»  26  U.  S.  Stat.  209.  Fed.  Eep.  840;   United  States  v.  Cas- 

"  United  States  v.  Elliott,  62  Fed.  sidy,   67    Fed.   Eep.    698.     Compare 

Rep.    801;    and   64   Fed.    Eep.    27;  United  States  v.  Patterson,  55  Fed. 

United  States  v.  Debs,  64  Fed.  Eep.  Eep.  605,  where  this  use  of  the  in- 

724;  s.  c.  27  Chicago  Leg.  News,  1S9.  junction  is  disapproved  by  Mr.  Oir- 

See  also  Ee  Debs,  158  U.  S.  564;  To-  cuit  Judge  Putnam. 

ledo  &c.  E.  Co.  V.  Pennsylvania  Co.,  "  Southern    California   E.   Co.  v. 

54  Fed.  Eep.  730,  746 ;  s.  c.  19  L.  E.  A.  Eutherford,  62  Fed.  Eep.  796. 

387,  395;  United  States  1).  Workmen's  "  Arthur  v.  Oakes,  63  Fed.  Eep. 

Amalgamated  Council,  54  Fed.  Eep.  310;  s.  c.  25  L.  E.  A.  414;  modifying 
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I 
on  this  subject  may  be  said  to  have  culminated  in  a  decision 

of  the  Supreme  Court  of  the  United  States,  which  must  re- 
main for  all  time  the  leading  Federal  case  on  this  subject,  in 
which  the  court  unanimously  affirmed  the  proposition  that 
the  United  States  may,  by  a  bill  in  equity  in  its  own  courts, 
restrain  the  striking  employes  of  railway  companies  from 
interfering  with  the  operations  of  interstate  commerce,  and 
with  the  transportation  of  the  United  States  mails,  and  may 
punish  them  for  contempt,  without  trial  by  jury,  for  disobey- 
ing such  restraining  orders.  The  court  proceeds  upon  the 
view  that  the  United  States  has  jurisdiction  over  every  foot  of 
soil  within  its  territory,  and  that  it  is  entitled  to  exert  its 
authority  directly  upon  each  citizen,  —  a  principle  unques- 
tionably sound  and  of  the  very  greatest  importance.  The 
jurisdiction  to  grant  an  injunction  in  such  cases  is  upheld 
upon  the  settled  doctrine  of  the  English  Court  of  Chancery, 
that  an  injunction  would  be  granted  at  the  suit  of  the  Attor- 
ney-General to  restrain  purprestures  of  public  highways  and 
navigations.  The  opinion  of  the  court,  delivered  by  Mr.  Jus- 
tice Brewer,  is  a  very  learned  and  conclusive  presentation  of 
the  subject,  and  is,  throughout,  clear  and  strong.^ 

§  7783.  Other  Decisions  Illustrating  the  Use  of  Injunctions 
in  the  Case  of  Corporations.  —  Injunctions  have  been  granted  in 
England  to  restrain  the  prosecution  of  corporate  work,  at  the  suit  of 

s.  c.  sub  nom.  Farmers'  Loan  &c.  Co.  60  Fed.   Rep.   803.    The  opinion  of 

V.  Northern  Pac.  E.  Co.,  60  Fed.  Eep.  Mr.  District  Judge  Philips  in  United 

803.  States  v.  Elliott,  64  Fed.  Rep.  27,  —  a 

'  The  leading  Federal  case,  so  far  case  growing  out  of  the  Debs  conspi- 

decided,  relating  to  the  extent  of  the  racy,  — is  likewise  learned,  clear,  and 

power  to  enjoin  striking  employfe,ia  persuasive.     Some  of  the  cases  above 

Arthur  v.  Oakes,  63  Fed.  Rep.  310;  referred  to  incidentally  decide  that 

s.  c.  25  L.  R.  A.  414,  decided  by  the  the  act  of  Congress  "  to  legalize  the 

United  States  Court  of  Appeals,  in  incorporation    of     National    Trades 

a  very  learned   and  well-considered  Unions"  (24  U.  S.  Stat.  567),  does  not 

opinion  by  Mr.   Justice  Harlan    in  operate  to  restrain  the  exercise  of  the 

1894;  modifying  an  injunctive  order  jurisdiction  here  spoken  of:  Arthur 

previously   granted    by  Mr.   Circuit  v.  Oakes,  63  Fed.  Rep.  310;  s.  c.  25 

Judge  Jenkins,  in  the  same  case,  re-  L.  R.  A.  414 ;  Farmers'  Loan  &c.  Co. 

ported  under  the  name  of  Farmers'  v.  Northern  Pac.  R.  Co.,  60  Fed.  Rep. 

Loan  &c.  Co.  v.  Northern  Pac.  E.  Co.,  803. 
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shareholders,  on  the  ground  that  the  corporation  has  not  sufficient 
funds  to  complete  the  work,  and  that  the  undertaking  is  likely  to 
prove  abortive;^  to  restrain  breaches  of  trust  on  the  part  of  a  trustee 
at  the  suit  of  a  private  corporation;"  to  enjoin  a  disproportionate 
issue  of  shares  upon  a  reorganization  after  a  foreclosure;  °  to  enjoin 
the  infringement  of  a  patented  invention,  the  managing  officers  of  the 
corporation  being  joined  as  defendants,  in  order  that  contempt  pro- 
ceedings may  go  against  them;*  to  remove  the  name  of  the  plaintiff 
from  a  register  of  shareholders  —  that  is  "to  rectify  the  register";  *  at 
the  suit  o{  judgment  creditors,  to  enjoin  the  corporation  and  its  manag- 
ing officers  from  making  a  fraudulent  disposition  of  its  property,  or 
from  disposing  of  it  to  prefer  certain  creditors,  °  and  for  the  appoint- 
ment of  a  receiver  —  but  not  at  the  suit  of  a  general  creditor;''  and  to 
enjoin  a.  fraudulent  scheme,  by  which  the  assets  of  a  railroad  com- 
pany are  turned  over  to  a  rival  company.' 

§  7784.  Cases  where  Sucli  Injunctions  not  Granted.  —  An 

injunction  will  not  be  granted,  at  the  suit  of  a  tax-payer,  to  enjoin  a 
railroad  company  from  receiving  State  aid  without  complying  with 
the  conditions  under  which  such  aid  has  been  granted,  since  this  is 
a  question  which  can  only  be  raised  by  the  public  authorities:"  nor 
to  restrain  the  prosecution  of  an  action  at  law  against  the  plaintiff 

1  Agari).  Regent's  Oanal  Co.,  MS.,  Kent,  1  Colo.  336.     See  also  George- 
cited  by  Lord  Eldon  in  King's  Lynn  town  v.  Glaze,  3  Colo.  230. 
«.  Pemberton,   1  Swanst.   243,   250;  '  Lincoln  Nat.  Bank  v.  Portland, 
s.  c,  on  another  point,  Coop.  Cas.  77.  82  Me.  99;  s.  c.  7  Rail.  &  Corp.  L.  J. 
But  Lord  Eldon  refused  to  extend  297 ;  19  Atl.  Rep.  102. 
this  principle  so  as  to  restrain  a  cor-  *  Iowa  Barb    Steel   Wire    Co.  v. 
poration  from  prosecuting  work  on  Southern  Barbed- Wire  Co.,  30  Fed. 
its  own  land,  upon  the  ground  that  Rep.  123,  opinion  by  Thayer,  J. 
an  injury  would  ensue  to  the  com-  *  ^outh  v.  Webster,  10  Beav.  561 ; 
■pla,ina,nta  provided  they  should  complete  Taylor  v.  Hughes,  2  Jones  &.  Lat.  2t; 
the  work;  since  this  would  involve  the  Shortridge  v.  Bosanquet,  16  Beav.  S4. 
absurdity  of  asking  the  court  to  inter-  Compare  Bullock  v.  Chapman,  2  De 
fere  on  the  ground  that  they  had  not  Gex  &  Sm.  211 ;  ante,  §  1446. 
funds  to  complete  the  work,  when  no          ^  Consolidated  Tank-Line   Cj.  v. 
injury  could  accrue  to  the  complain-  Kansas  City  Varnish  Co.,  43  Fed.  Rep. 
ant  until  the  work  should   be  com-  204;  s.  c.  8  Rail.&  Corp.  L.  J.,  457. 
pleted.    King's  Lynn  v.  Pemberton,           '  Erie  R.  Co.  v.  Wilkesbarre  Coal 
1  Swanst.  243,  251.  &c.   Co.,    9  Phila.  (Pa.)    262;    arUe, 

'  Aspen  V.  Rucker,  10  Colo.  184;  ^  6877. 
«.  c.  15  Pac.  Rep.  791.    Or  at  the  suit  '  Langdon  v.  Branch,  37  Fed.  Rep. 

of  a  public  corporation:  Denver  d.  449. 

»  Jones  V.  Macon  &c.  R.  Co.,  39  Ga.  138. 
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corporation,  on  any  other  ground  than  would  operate  to  restrain  it 
in  the  case  of  an  individual;^  nor  to  decide  between  rival  boards  of 
directors  or  trustees;'  nor  to  restrain  directors  from  exercising  the 
duties  of  their  offices,  on  the  ground  that  they  have  been  improperly 
appointed;*  nor  to  rem.ove  directors  from  their  offices;*  nor,  at  the 
suit  of  a  private  corporation,  to  restrain  "  legislative  action,"  on  the 
part  of  municipal  corporations,  such  as  the  passing  of  a  void  ordi- 
nance; since  if  void  it  will  be  harmless.' 


•  American  Water  Works  v.  Ven- 
ner,  18  N.  Y.  Supp.  379.  Nor  to  en- 
join a  municipal  corporation  from 
suing  for  infractions  of  ordinances 
before  a  justice  of  the  peace,  from 
whose  decision  an  appeal  lies :  Dev- 
ron  V.  Municipality  No.  One,  4  La. 
An.  11. 

''  Nolde's  Appeal  (Pa.),  15  Atl. 
Eep.  777  (not  off.  rep.) ;  ante,  §§  764, 
766. 

'  Hattersley  v.  Shelburne,  10  Week, 
Eep.  881.  See  also,  Imperial  Hydro- 
pathic Hotel  Co.  V.  Hampson,  23  Oh. 
Div.  1..  It  should  be  stated,  however, 
that  in  this  case  the  question  was  de- 
cided upon  the  merits,  which  neces- 
sarily involved  the  assumption  of 
jurisdiction  in  the  court.  Where  a 
salary  is  attached  to  the  oflSce,  courts 
of  equity  will  not,  as  a  general  rule, 
enjoin  the  payment  of  the  salary  to 
the  incumbent  pending  a  contest. 
Field  V.  Com.,  82  Pa.  St.  478;  Ke 
Eamshay,  18  Ad.  &  El.  (n.  s.)  178;  s.  c. 
83  Eng.  C.  L.  173,  174;  Eeg.  v.  Dar- 
lington Free  Grammar  School,  6  Ad. 


8  El.  (n.  s.)  682.  So,  a  bill  in  equity 
praying  for  an  injunction  will  not  lie 
to  determine  which  of  two  parties  is 
entitled  to  the  office  of  school  direc- 
tor. Gilroy's  Appeal,  100  Pa.  St.  5. 
Neither  will  an  injunction  be  granted 
to  restrain  borough  officers  from  enter- 
ing upon  their  official  duties  under 
the  appointment  of  a  town  council 
alleged  to  be  illegal,  though  they 
have  not  exercised  or  attempted  to 
exercise  the  duties  of  such  offices. 
Updegraff  v.  Crans,  47  Pa.  St.  103. 

*  Imperial  Hydropathic  Hotel  Co. 
V.  Hampson,  23  Ch.  Div.  1;  ante, 
§764. 

*  Des  Moines  Gas  Co.  v.  Des  Moines, 
44  Iowa,  505;  «.  c.  24  Am.  Eep.  756. 
That  the  general  doctrine  is  in  con- 
formity with  this  decision,  see  Dill. 
Mun.  Corp.,  §§  1,  818;  2  High  Inj, 
§  1246;  Chicago  v.  Evans,  24  111.  52; 
Smith  ^).  McCarthy,  56  Pa.  St.  359; 
Montgomery  Gaslight  Co.  v.  Mont- 
gomery, 87  Ala.  245,  257 ;  s..c.  6  South. 
Eep.  113;  4L.  E.  A.  616. 
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CHAPTER   CLXXXVIII. 

ATTACHMENTS  AGAINST  COKPOKATIONS.* 


Section 

7790.  Corporations  are  "  persons" 
within  the  attachment  laws. 
Corporations  not  attachable  in 
actions  against  shareholders. 
Grounds  of  attachment  against 
corporations. 

7793.  Lien  of  attachments  against  cor- 

porations. 

7794.  Attachments  not  leviable  after 

appointment  of  receiver. 


7791. 


7792. 


Section 

7795.  Attaching  creditors  entitled  to 

preference  in  distribution. 

7796.  Attachments  by  directors. 

7797.  What  property  attachable. 

7798.  Bond  for  attachment. 

7799.  Liability  to  attachment  of  cor- 

porations formed  by  the  con- 
current legislation  of  differ- 
ent States. 


§  7790.  Corporations  are  "  Persons"  within  the  Attachment 
Laws. —  Where  the  term  "  persons"  is  used  in  a  statute,  cor- 
porations will  be  included  in  this  designation,  when  the  cir- 
cumstances in  which  they  are  placed  are  identical  with  those 
of  natural  persons  expressly  included  in  such. statutes,  unless 
the  language  of  the  statute  indicates  that  the  term  was  em- 
ployed in  a  more  limited  sense,  or  the  subject-matter  of  the 
act  points  to  this  conclusion.'  Upon  this  analogy,  the  view 
now  universally  adopted  is  that  corporations,  both  foreign  and 


'  United  States  v.  Amedy,  11 
Wheat.  (U.  S.)  392;  Uni;ed  States 
„.  State  Bank,  6  Pet.  (U.  S.)  29; 
Beaston  v.  Farmers'  Bank,  12  Pet. 
(U.  S.)  102,  134;  Planters'  <4c.  Bank 
V.  Andrews,  8  Port.  (Ala.)  404;  Balti- 
more &c.  R.  Co.  V.  Gallahue,  12  Gratt. 
(Va.)  655;  s.  c.  65  Am.  Dec.  254; 
Bank  v.  Merchants'  Bank,  1  Rob. 
(Va.)  573;  Western  Union  Tel.  Co.  v. 
Richmond,  26  Gratt.  (Va.)  1,  20 ;  Peo- 


ple V.  Utica  Ins.  Co.,  15  Johns.  (N.  Y.) 
358;  s.  c.  8  Am.  Dec.  243;  Mclntire 
V.  Preston,  10  111.  49 ;  s.  c.  48  Am.  Dec. 
321;  State  v.  Woram,  6  Hill  (N.  Y.), 
83 ;  s.  c.  40  Am.  Dec.  378 ;  Ahern  v. 
National  Steamship  Co.,  8  Abb.  Pr. 
(N.  s.)  (N.  Y.)  283;  Gary  v.  Marston, 
56  Barb.  (N.  Y.)  27;  United  States 
Tel.  Co.  V.  Western  Union  Tel.  Co., 
56  Barb.  (N.  Y.)  46;  ante,  §§  11,  7364, 
7366;  poU,  §§7804,  8059. 


•  As  to  proceedings  against /oreiffn  corporations  by  attaclinient,  see  post,  5  8059,  et  aeq. 
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domestic,  aro  "persons"  within  the  meaning  of  statutes  giv- 
ing remedies  by  attachment  and  garnishment.*  The  words 
"debtor"  and  "creditor"  employed  in  a  statute  giving  the  rem- 
edy by  attachment  are  justly  held  to  have  been  intended  by 
the  legislature  to  be  employed  in  their  largest  sense,  so  as  to 
include  all  persons,  individual  or  corporate,  capable  of  being 
debtors  or  creditors.*  Therefore,  a  statute  which  provides  for 
this  remedy  against  the  property  of  absent  debtors,  includes 
within  its  terms  foreign  corporations  when  debtors,  unless  they 
are  expressly  excepted  therefrom.' 

§  7791.  Corporations  not  Attachable  in  Actions  agrainst 
Shareholders. — The  remedy  by  attachment,  although  in  this 
country  statutory,  is  a  legal,  and  not  an  equitable  remedy;  and 
we  have  seen  that,  under  the  principles  of  the  common  law,  a 
corporation  is  a  distinct  person  from  that  of  each  of  its  stock- 
holders.* It  follows,  from  this  principle,  that  an  attachment 
cannot  be  levied  upon  the  property  of  the  corporation,  in  an 
action  against  a  shareholder;  for  the  shareholder  does  not 
possess  such  a  certain  and  distinct  individual  property  in  the 
tangible  property  of  the  corporation  as  to  make  his  interest 
therein  attachable.  "  The  estate  and  rights  of  a  corporation 
belong  so  completely  to  the  body,  that  none  of  the  individuals 
who  compose  it  has  any  right  of  ownership  in  them,  nor  can 

'Bray  v.  Wallingford,   20  Conn.  See  alsoi  Bex  v.  Gardner,  1  Oowp.  79  ; 

416,  418 ;  Knox  v.  Protection  Ins.  Oo. ,  s.c.2  Inst.  703. 

9  Conn.  430;  s.  c.  25  Am.  Dec.  33;  »  Union    Bank    v.  United   States 

Mineral  Point  R.   Oo.  v.  Keep,   22  Bank,  4  Humph.  (Tenn.)  369;  South 

111.9;  g.  C.74  Am.Dec.l24, 128;  Bal-  Carolina  R.  Co.  v.  McDonald,  5  Ga. 

timore  &c.  R.   Co.  v.   Gallahue,   12  531.    That  foreign  corporations   are 

Gratt.  ( Va.)  655 ;  s.  c.  65  Am.  Dec.  254 ;  liable  to  attachment  in  Louisiana,  see 

Bushel  V.  Com.  Ins.  Co.,  15  Serg.  &  Martin  v.  Branch  Bank,  14  La.  415; 

R.  (Pa.)  173;  South  Carolina  R.  Co.  Hazards.  Agricultural  Bank,  11  Rob. 

V.  McDonald,  5  Ga.   531.    Compare  (La.)    326.     See    also    Planters'    &c. 

Burns  v.  Pioviocial  Ins.  Co.,  35  Barb.  Bank  v.  Andrews,  8  Port.  (Ala.)  404. 

(N.  Y.)  525;  s.  c.  13  Abb.  Pr.  (N.  Y.)  '  Bushel  v.  Com.  Ins.  Co.,  15  Serg. 

425.    So,  it  is  a  "  person"  within  the  &  R.  (Pa.)  173.     That  the  right  of  a 

meaning  of  statutes  relating  to  the  foreign  corporation  to  a  sheriff's  deed, 

assessment  and  collection    of    taxes,  conveying  land,  is  attachable,  —  see 

People  V.  Utica  Ins.  Co.,   15  Johns.  Wright  v.  Douglass,  2  N.  Y.  373. 

<N.  Y.)  358,  382;  s.  c.  8  Am.  Dec.  243.  *  Ante,  §  1071,  et  seq.;  i  4471,  et  seq. 
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dispose  of  any  part  of  tliem."  '  If,  therefore,  an  attachment  is 
sued  out  in  a  proceeding  in  which  the  stockholders  are  made 
parties,  but  the  corporation  not,  and  is  levied  upon  the  effects 
of  the  corporation,  no  lien  is  acquired  by  virtue  of  the  levy.* 

§  7792.  Grounds  of  Attachment  ag'ainst  Corporations. — 

Such  being  the  principle  upon  which  corporations  are  subject 
to  the  attachment  laws,  the  grounds  of  attachment  against 
them  will  be  the  same  as  against  individuals,  unless  the  stat- 
ute governing  the  remedy  makes  a  distinction.  To  illustrate, 
in  Arkansas  an  attachment  will  lie  against  a  corporation 
which  has  shipped  out  of  the  State  a  material  part  of  its  prop- 
erty without  leaving  enough  therein  to  pay  its  debts '  In 
Ohio,  according  to  a  decision  of  the  State  Circuit  Court,  the 
property  of  a  corporation  may  be  attached  on  the  ground  of 
intent  to  defraud  creditors,  where  it  has  been  placed  in  the 
hands  of  a  receiver  appointed  by  an  order  which  is  void 
because  made  before  an  order  dissolving  the  corporation, — 
especially  after  motion  to  vacate  the  attachment  on  the  ground 
of  such  void  appointment."  To  this  statement  there  are 
exceptions,  in  the  case  of  national  banks,^  and  perhaps  in  the 
case  of  other  corporations  which  are  not  allowed  to  prefer  their 
creditors. 

§  7793.  Liien  of  Attachments  against  Corporations.  —  Un- 
less there  is  a  statute,  such  as  the  late  Federal  bankruptcy 
act,  dissolving  attachments  levied  upon  the  property  of  corpo- 
rations within  a  prescribed  period  before  their  assets  pass 
into  the  hands  of  an  assignee,  receiver,  or  other  trustee  for 
the  purpose  of  a  general  distribution  among  their  creditors, 
the  attaching  creditor  will  acquire,  by  virtue  of  his  levy,  the 
same  lien  upon  the  assets  levied  upon,  and  with  it  the  same 
right  of  preference,  which  he  would  acquire  if  his  debtor  were 

1  Williamson  v.  Smoot,  7  Mart.  '  Simon  v.  Sevier  Asso.,  64  Ark. 
(La.)  31 ;  «.  c.  12  Am.  Dec.  494 ;  citing      58 ;  g.  c.  14  S.  W.  Eep.  1101. 

Oiv.  Code  La.,  art.  11,  *  Bacon d.  Northwestern  Stove  Co., 

2  Lillard  v.  Porter,  2  Head  (Tenn.),      5  Ohio  0.  0.  289. 

177.  "  Ante,  i  7274,  et  >eq. 
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a  natural  person.  Nor  will  the  subsequent  appointment  of  a 
receiver,  or  other  official  liquidator,  divest  this  lien.*  Nor  does 
the  operation  of  the  doctrine  that  the  assets  of  a  corporation 
are  a  trust  fund  for  its  creditors  change  this  rule,  even  in  a, 
case  where,  at  the  time  when  the  creditor  sued  out  his  attach 
ment,  he  knew  that  the  corporation  was  generally  insolvent 
This  is  more  especially  true  where  the  proceeding  for  a  gen- 
eral liquidation  takes  place  in  &  foreign  jurisdiction? 

§  7794.  Attachments  not  Lieviable  after  Appointment  of 
Kecelver.  —  But  after  the  property  of  the  corporation  has 
passed  into  the  hands  of  a  domestic  receiver,  assignee,  or  other 
.  trustee,  official  or  voluntary,  under  a  valid  appointment,  for 
the  purpose  of  a  general  liquidation  and  ratable  distribution, 
among  its  creditors,  then  it  cannot  be  attached;  for  one  cred- 
itor will  not  be  allowed,  by  this  process,  to  get  an  advantages 
over  other  creditors  while  the  property  is  thus  undergoing 
administration  for  the  benefit  of  all;  and,  besides,  in  some 
cases,  as  in  that  of  a  statutory  receiver,  the  legal  title  may  have, 
passed  out  of  the  corporation  and  into  the  receiver, assignee,, 
or  other  trustee;^  and  moreover  the  property  is  in  custodia. 
legis;^  and  in  some  jurisdictions  the  comity  of  States  has  ex- 

'  Breene  v.  Merchants'   &  Mech.  Illinois  to  reacn  property  held  by  it» 

Bank,  H  Colo.  97 ;  s.  c.  17  Pac.  Eep.  City  Ins.  Co.  v.  Commercial  Bank,  68 

280 ;  Hibernia  Nat.  Bank  v.  Lacombe,  111.  348.    The  Illinois  court  reasoned 

84  N.  Y.  367;  s.  c.  38  Am.  Eep.  518;  that  even  if  the  bank  had  forfeited 

White  &c.  Man.  Co.  v.  Pettes  Import-  its  charter  under  the  laws  of  Rhode 

ing  Co.,  30  Fed.  Rep.  864.  Island,  the  obligation  of  its  contracts 

'  White  &c.  Man.   Co.  v.  Pettes  survived,  and  its  property,  not  in  the 

Importing  Co.,  30  Fed.  Eep.  864.  hands  of  a  bona  fide  purchaser,  might 

»  When,  therefore,  real  estate,  sit-  be  subjected  to  the  payment  of  its 
uated  in  the  State  of  Illinois,  belong-  debts,  by  suit  commenced  by  attach- 
ing to  a  banking,  corporation  of  the  ment,  there  being  nothing  in  the 
State  of  Ehode  Island,  was  attached  comity  existing  between  States  ren- 
by  a  creditor  of  the  corporation,  it  dering  it  improper  on  the  ground 
was  held  that  a  decree  of  a  court  in  that  by  local  laws  its  effects  are  in 
Ehode  Island,  finding  the  bank  in-  the  hands  of  a  receiver.  City  Ins. 
solvent,  appointing  a  receiver,  and  Co.  v.  Commercial  Bank,  68  111.  348. 
restraining  it  from  further  transact-  '  Ante,  i  6898. 
ing  business,  afforded  no  ground  for  '  Wiswall  v.  Sampson,  14  How. 
quashing  the  writ  of  attachment,  as  (U.  S.)  52 ;  Edwards  v.  Norton,  55 
the  bank  was  liable  to  be  sued  in  Tex.  405,  410 ;  Hackley  v.  Swigert,  5 
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tended  this  principle  so  far  as  to  hold  that  the  property  of  a 
foreign  corporation,  situated  within  the  domestic  jurisdiction, 
cannot  be  seized  by  attachment  by  its  creditors,  after  the 
appointment  of  a  receiver  or  other  judicial  assignee  for  the 
purpose  of  a  general  administration  in  the  foreign  jurisdic- 
tion;^ though,  as  we  have  already  seen,^  many  States  refuse 
to  extend  their  comity  so  far.* 

§  7795.  Attaching  Creditors  Entitled  to  Preference  la 
Distribution.  —  Unless  there  is  a  statute,  such  as  the  late 
bankruptcy  law,  dissolving  previous  attachments  and  vacat- 
ing the  liens  thereof,  the  lien  of  a  valid  levy,  and  the  pref- 
erence thereby  acquired,  are  preserved  when  thereafter  the  . 
property  passes  into  the  hands  of  a  court  of  equity  by  its 
receiver,  or  into  the  hands  of  any  other  assignee  or  liqui- 
dator, private  or  official,  for  the  purposes  of  &  general  liqui- 
dation; and  the  attaching  creditors  will  obtain  preferences 
according  to  their  respective  priorities  as  established  by  the 
date  of  their  respective  levies.  This  principle,  which  is  well 
understood  by  the  profession,  was  clearly  stated  by  Mr.  Jus- 
tice Bailey  in  a  modern  case:  "The  mere  insolvency  of  a  cor- 
poration cannot  have  the  effect  of  depriving  creditors  of  their 
legal  remedies,  but  they  are  at  liberty,  notwithstanding  the 
insolvency,  to  sue  the  corporation  in  an  action  at  law,  and  by 
means  of  such  proceeding,  establish  a  specific  lien  upon  the 
property  seized  by  attachment  or  execution.  Such  lien,  when 
perfected,  will  doubtless  entitle  the  creditor  acquiring  it,  to  a 

B.  Monr.  (Ky.)  86;  s.  c.  41  Am.  Dec.  in  the  same  State  is  void,  although 

256 ;  Robinson  v.  Atlantic  &c.  E.  Co.,  the  suit  in  which  he  was  appointed 

66  Pa.  St.  160;  Texas  Trunk  By.  Co.  is  subsequently  dismissed,  provided 

V.  Lewis,  81  Tex.  1 ;  «.  c.  26  Am.  St.  that,  before  such  dismissal,  another 

Bep.  776;  ante,  §  6931.  receiver    has   been   appointed   by  a 

'  Thomas  v.  Merchants'  Bank,  9  valid  order,  and  the  property  has  un- 

Paige   (N.  Y.),  216.    Compare  ante,  dergone  administration  in  his  hands, 

4  7334.  and   has  been  sold   under  direction 

»  Ante,  §§  7338,  7344.  of  the  court  appointing  him.    Texas 

°  It  has  been  held  that  the  levy  Trunk  By.  Co.  v.  Lewis,  81  Tex.  1; 

of  an  attachment  upon  the  property  «.  c.  26  Am.  St.  Rep.  776;  16  S.  W. 

of  a  corporation  of  whioh  a  receiver  Rep.  647, 
has  been  appointed  by  another  court 
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preference  over  other  unsecured  creditors.  After  the  aid  of  a 
•court  of  equity  has  been  invoked,  and  that  court  has  taken 
the  assets  of  the  insolvent  into  its  hands,  its  jurisdiction 
becomes  necessarily  exclusive;  and  it  will  proceed,  in  admin- 
istering the  insolvent  estate,  upon  the  maxim  that  equality  is 
-equity.  After  that  jurisdiction  has  attached,  ordinarily,  no 
<!reditor  can  pursue  a  legal  remedy,  at  least  in  such  way  as  to 
obtain  for  himself  a  preference.  But  the  court  of  equity  is 
bound  to  respect  legal  rights  and  prefereuces  already  acquired, 
and  to  make  distribution  accordingly."  ^ 

§  7796.  Attacbments  Iby  Directors.  —  The  doctrine  that  the 
assets  of  a  corporation  are  a  trust  fund  for  all  its  creditors,* 
and  that  its  directors,  as  the  custodians  and  trustees  of  this 
fund,  are  bound,  in  the  event  of  insolvency  or  of  anticipated 
insolvency,  to  deal  with  it  for  the  equal  benefit  of  all  the  cred- 
itors, and  are  prohibited  from  so  dealing  with  it  as  to  secure 
preferences  to  themselves  as  creditors  over  other  creditors,'  oper- 
ates, of  course,  to  prevent  them  from  obtaining  such  prefer- 
ences by  the  abuse  of  legal  process.  They  cannot,  for  instance, 
obtain  such  preference  by  causing  the  corporation  to  confess 
judgments  in  their  favor*  Obviously  they  will  not,  for  the 
same  reason,  be  allowed  to  get  such  a  preference  by  attach- 
ment. The  inequity  of  allowing  such  a  preference  is  obvious; 
since  they  themselves  create  the  conditions  which  give  ground 
of  attachment,  and  will  ordinarily  have  knowledge  of  the  ex- 
istence of  those  conditions  prior  to  any  other  creditor.^ 

'  Eoseboom  v.  Whittaker,  132  111.  bidding  a  corporation  or  its  officers, 

£1,  89;    s.  c.  sub  nom.  Eoseboom  v.  when  it  has  refused  payment  of  its 

"Warner,  23  K.  E.  Eep.  339.  debts,  "  to  assign  or  transfer  any  of  the 

■*  Ante,  5§  1569,  2951.  property  or  choses  in  action  of  such 

'  Ante,  §  6503,  et.  seq.;  Beach  v.  Mil-  company  to  any  officer  or  stockholder 

ler,  130  111.  162;  s.  c.  17  Am.  St.  Eep.  of  such  company,   directly  or  indi- 

.291.  rectly,  for  the  payment  of  any  debt," 

'Eoseboom  ».  Whittaker,  132  111.  a  trustee  of  such  a  corporation  cannot, 

81 ;  s.  c.    sub  nom.  Eoseboom  v.  War-  as  a  creditor,  maintain  an  attachment 

ner,  23  N.  E.  Eep.  339.  against  its  property,  even  though  he 

^  Under  a  statute  of  New  York  (1  has  not  been  active  as  a  trustee,  and 

.Eev.Stat.N.  Y.,  ch.  18,  tit.  4,  §  4)  for-  his    co-trustees    have    conhpired    to 
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§  7797.  What  Property  Attachable.  —  Whatever  property 
is  leviable  under  an  execution  may,  as  a  general  rule,  be  seized 
under  an  attacliment,  provided  the  conditions  exist  which  en- 
title the  creditor  to  resort  to  this  remedy;  and  on  the  other 
hand,  whatever  property  of  a  corporation  is  not  liable  to  be 
applied  to  the  claims  of  an  individual  creditor,  is  not  liable 
to  seizure  under  his  attachment.^  As  a  general  rule,  what- 
ever property  would  be  attachable,  if  owned  by  an  individ- 
ual, is  attachable  if  owned  by  a  corporation.  But  to  this 
rule  there  are  distinct  exceptions  relating  to  property  af- 
fected with  a  public  interest,  or  held  charged  with  a  trust  for 
public  purposes.  The  property  held  by  a  municipal  corpora- 
tion for  the  purpose  of  discharging  its  public  trusts, —  such  as 
its  public  buildings,  the  buildings  and  properties  of  its  fire  de- 
partment, etc.,  are  not  seizable  upon  attachment  or  execution, 
—  a  principle  which  we  need  not  elaborate,  because  we  are 


defraud  him"  and  other  creditors. 
Tliroop  V.  Hatch  Lithographic  Co., 
11  N.  Y.  Supp.  532;  Kingsley  v.  First 
Nat.  Bank,  31  Hun  (N.  Y.),  329.  To 
the  contrary  effect,  Hee  Hill  v.  Knicker- 
bocker Electric  Light  Ac.  Co.,  45  N.  Y. 
St.  Rep.  761;  s.  c.  18  N.  Y.  Supp.  813. 
A  decision  is  found  in  one  jurisdiction 
to  the  effect  that  an  oflBcer  of  a  cor- 
poration, who  is  also  its  creditor,  may 
attach  its  property  for  the  collection 
of  his  debt,  though  he  knows  of  its 
failing  circumstances,  provided  he  is 
in  no  way  responsible  therefor,  and 
though  he  knows  that  his  attachment 
will  precipitate  a  crisis  in  its  affairs ; 
and  that  his  attachment  will  be  good 
against  subsequent  attaching  creditors 
and  mortgagees.  EoUina  v.  Shaver 
Wagon  &c.  Co.,  80  Iowa,  380,  385;  s.e. 
20  Am.  St.  Eep.  427.  This  case  is  in 
line  with  other  decisions  of  the  same 
court,  elsewhere  criticised  (orate,  § 
6498),  upholding  the  right  of  the  di- 
rectors of  a  corporation  to  prefer  them- 
selves as  creditors .  Warfleld  &c.  Co. 
V.  Marshall  County  Canning  Co.,  72 
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Iowa,  666;  s.  c.  2  Am.  St.  Eep.  263; 
Garrett  v.  Burlington  Plough  Co.,  70- 
Iowa,  702.  But  there  were  special 
facts  in  the  case  in  favor  of  the  plain- 
tiff. He  had  been  induced  to  become 
a  stockholder  and  to  loan  money  to 
the  company  under  a  misapprehen- 
sion of  its  condition,  and  he  had  been 
an  officer  of  it  but  a  few  weeks.  Be- 
sides, the  liens  which  his  attachment 
postponed  were  subsequent  legal  liens, 
and  the  question  arose  as  between 
him  and  a  subsequent  mortgagee,  and 
it  was  held,  and  seemingly  justly  held, 
that  his  attachment  gave  him  a  pref~ 
erence.  That  a  creditor  of  a  corpora- 
tion known  to  be  insolvent  cannot 
attach  property  turned  over  by  the 
corporation  to  another  creditor  in  part 
payment  of  a  bona  fide  indebtedness 
due  to  the  latter,  although  such  trans- 
fer was  made  after  its  insolvency  was 
ascertained,  —  see  State  v.  Brockman, 
39  Mo.  App.  131. 

^  Ridge  Turnpike  Co.  v.  Peddle,  4r 
Pa.  St.  490. 
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not  concerned  with  it  in  this  treatise.  The  same  has  been 
held  of  the  property  of  turnpike  and  railway  companies,'  but 
even  in  such  cases  the  true  principle  would  extend  no  further 
than  to  prevent  the  seizure  of  such  property  as  might  be  nec- 
essary to  enable  the  corporation  to  discharge  its  public  duties.* 
Nor  would  it  apply  in  a  case  where  a  statute  gives  a  specific 
lien.'  Equitable  interests  in  land  are  subject  to  attachment  in 
some  jurisdictions,  and  notably  in  Missouri.*  Property,  the 
title  of  which  is  held  by  the  directors  of  a  corporation  in  trust 
for  the  corporation,  is  attachable  under  this  rule  at  the  suit  of 
a  creditor  of  the  corporation;  and  after  securing  a  lien  upon 
the  same  by  the  levy  of  his  attachment,  the  creditor  is  en- 
titled to  the  aid  of  a  court  of  equity  to  subject  the  land  to  sale 
in  satisfaction  of  his  judgment,  without  suing  out  an  execu- 
tion thereon  and  having  it  returned  nulla  bona? 

%  7798.  Bond  for  Attachment.  —  The  bond  given  by  a 
corporation,  where  it  is  the  plaintiff  in  an  attachment  suit, 
must,  unless  the  statute  otherwise  provides,  be  under  the  cor- 
porate  seaV  A  stockholder  of  a  corporation,  being  a  different 
person  in  law  from  the  corporation  itself,'  may  become  a  surety 
on  a  bond  given  to  dissolve  an  attachment  of  the  property  of 
the  corporation.'  A  statute  providing  that  in  attachment 
cases  "no  undertaking  shall  be  required  where  the  party  or 
parties  defendant  are  all  non-residents  of  the  State,  or  a  for- 
eign corporation,"  *  does  not  deprive  foreign  corporations  of 

*  Ante,  §  7758;  post,  §  7848.  v.  Harper,  23  Mo.  579,  585;  Herring- 
'  A  statute  of  Florida,  seemingly  ton  v.  Harrington,  27  Mo.  560;  Dun- 
in  affirmation  of  this  principle,  enacfa  nica  v.  Coy,  28  Mo.  525 ;  s.  c.  75  Am. 
that  all  money  and  property  of  railroad  Dec.  183. 

companies  in  the  hands  of  their  offi-  '  Chicago  &c.  Bridge  Co.  v.  Anglo- 

cers,  employes,  or  agents,  shall  be  American  Packing  &c.  Co.,   46  Fed. 

subject  to  gamishmrnt  upon   judg-  Eep.  584. 

ments  against  such  companies.  Flor-  '  Tanner  &c.  Engine  Co.  v.  Hall, 

ida  Acts  1887,  ch.  3738,  No.  58,  p.  111.  23  Fla.  391. 

'  See,  for  instance.  Hill  v.  La  Crosse  '  Ante,  §§  1071,  4471. 

&c.  R.  Co.,  11  Wis.  214,  223.  '  City  Nat.  Bank  v.  Cupp,  59  Tex. 

*  Kev.    Stat.    Mo.   Ii89,    ^   4915;  268, 

Evans  v.  Wilder,  5  Mo.  313;  Eankin  »  Civ.  Code  Kan.,  §  102. 
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the  privileges  and  immunities  of  citizens  of  the  several  States, 
within  the  meaning  of  the  constitution  of  the  United  States.' 

§  7799.  LiaMlity  to  Attachment  of  Corporations  Formed 
by  the  Concurrent  Legislation  of  DiflEterent  States.  —  A  cor- 
poration formed  by  the  concurrent  legislation  of  two  or  more 
States,  to  operate  a  continuous  interstate  railway,  or  an  inter- 
state bridge,  is  a  domestic  corporation  within  each  of  the  States,' 
and  therefore  is  not  subject  to  foreign  attachment  therein ; '  though 
if  the  conduct  of  the  corporation  has  given  grounds  for  attach- 
ment, such  as  would  exist  against  domestic  persons  or  corpo- 
rations under  the  attachment  laws,  then,  of  course,  it  would 
be  subject  to  such  an  attachment. 

»  Head  v.  Daniels,  38  Kan.  1 ;  s.  c.  15  Pac.  Eep.  911 ;  post,  §  7876. 
»  Ante,  §§  47,  319,  320,  688,  7438,  »  Sprague  v.  Hartford  &c.  K.  Co.» 

7452,  7472,  7490;  post,  ^§  7817,  8012,      5  E.  I.  233. 
8020,  8128. 
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§  7804.  Corporations  may  be  Summoned  as  Garnishee.  — 

Upon  a  principle  already  explained/  a  corporation  may  be 
summoned  and  charged  as  a  garnishee  in  a  suit  by  attachynent, 
where  the  statute  giving  the  remedy  by  garnishment  uses  the 
word  "person,"  in  designating  the  garnishee.'''  Although  some 
of  the  earlier  decisions  were  to  the  contrary,'  it  is  believed 
that,  either  under  the  foregoing  principle  of  interpretation,  or 
under  the  operation  of  express  statutory  provisions,  a  domes- 
tic corporation  may  be  summoned  and  charged  as  garnishee 


'  Ante,  §^  11,  5689,  7366,  7790;  post, 
§§  7900,  8059. 

'  Baltimore  &c.  R.  Co.  v.  Gallahue, 
12  Gratt.  (Va.)  655,  665;  <.  c.  65  Am. 
Dec.  254. 


•  Union  Turnpike  v.  Jenkins,  2 
Mass.  87.  Compare  Glaize  v.  South 
Carolina  K.  Co.,  1  Strobh.  L.  (S.  0.) 
70. 

6199 


CThomp.  Corp.  §  7805.]     actions  by  and  against. 

in  any  case  where  a  resident  person  could  be  so  summoned 
and  charged.*  Although  a  proceeding  by  garnishment  is  a 
proceeding  in  rem  as  against  the  principal  debtor  whose  prop- 
erty it  seizes  in  the  hands  of  the  garnishee, — yet,  as  against 
the  garnishee,  it  is  a  proceeding  in  personam;  and  hence  the 
principle  is  a  sound  one  that,  wherever  a  corporation  has  ac- 
quired such  a  domicile  in  the  domestic  jurisdiction  as  to  be 
capable  of  being  there  served  with  process  in  an  action  in  per- 
sonam, it  is  there  liable  to  garnishment,  if  it  have  in  its  hands 
money  or  property  belonging  to  the  plaintiff,  in  a  proceeding 
against  his  debtor,  either  under  an  attachment  or  an  execu- 
tion.'' 

§  7805.  Whether  Corporate  Officers  Subject  to  Garnish- 
ment.—  According  to  some  opinion,  those  officers  of  a.  corpora- 
tion, such  as  its  treasurer,  whose  custody  is  merely  the  custody 
of  the  corporation  itself,  and  through  whom  alone  it  can  hold 
custody  of  money  or  property,  are  not  subject  to  garnishment.' 
Thus,  a  creditor  proceeding  by  attachment  against  a  railroad 
company,  cannot  levy  his  attachment,  by  garnishment  or 
trustee  process  directed  against  its  station  agent,  who  holds 
money  belonging  to  it  for  passage  tickets  sold  and  freight  col- 
lected; because,  in  order  to  support  a  proceeding  by  garnish- 
ment, the  money  or  property  which  it  is  sought  to  subject 
must  in  fact  be  in  the  hands  of  a  person  other  than  the  prin- 

•  Boyd  V.  Chesapeake  &c.  Canal  statute  of  Missouri  (Rev.  Code  Mo. 

Co.,  17  Md.  195 ;  s.  c.  79  Am.  Dec.  646 ;  1835,  p.  126),— see  Lindell  v.  Benton, 

St.  Louis  Perpetual  Ins.  Co.  v.  Cohen,  6  Mo.  361. 

9  Mo.  416,  445;  Clark  b.  Chapman,  45  '  2  Wade  Attach.,  §  342;  Boyd  v. 

Ga.  486;  Ballston  Spa  Bank  v.  Ma,-  Chesapeake  &c.  Canal  Co.,  17  Md. 

rine  Bank,  18  Wis.  490 ;  Everdell  v.  195;  «.  c.  79  Am.  Dec.  646 ;  Taylor  v. 

Sheboygan  &c.  E.  Co.,  41  Wis.  395;  Burlington  &c.  R.  Co.,  5  Iowa,  114; 

Pierce  «.  Milwaukee  Construction  Co.,  Varnell  v.  Speer,  55  Ga.  132. 
38  Wis.  253:    A  public  municipal  cor-  '  Mueth  v.  Schardin,  4  Mo.  App. 

poration  is  not,  however,  liable  to  gar-  403 ;  McGraw  v.  Memphis  &c.  R.  Co., 

nishment  for  a  sum  due  to  an  officer  5  Coldw.  (Tenn.)  434 ;  Fow^ler  v.  Pitts- 

of  such  corporation  as  a  part  of  his  burgh  &c.  R.  Co.,  35  Pa.  St.  22;  Pet- 

salary.  Hawthorn  v.  St.  Louis,  11  Mo.  tingill  v.  Androscoggin  R.  Co.,  51  Me. 

59;  s.  c.  47  Am.  Dec.  141.    For  gar-  370;  Neuer  v.  O'Fallon,  18  Mo.  277; 

nishment  of  third  persons  after  judg-  «.  c.  59  Am.  Dec.  313. 
ment  against  corioration  under  old 
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cipal  debtor.'  So,  the  cashier  of  a  bank  in  which  were  depos- 
ited the  funds  of  a  corporation  of  which  he  was  also  the 
treasurer,  could  not  be  summoned  as  garnishee  of  the  corpo- 
ration, whose  funds  he  so  held  as  its  treasurer.*  But  this 
rule,  and  the  reason  on  which  it  is  founded,  seem  to  involve 
a  refinement  which  is  destitute  of  sense.  The  officer,  agent, 
or  servant  of  a  corporation,  holding  for  it  the  actual  custody 
of  its  money  or  property,  holds  it  under  a  species  of  trust,  or 
bailment,  and  without  doubt  the. corporation  can  maintain  the 
ordinary  actions  at  law  against  him  to  recover  possession  of 
it,  or  to  recover  damages  for  its  conversion.  When,  there- 
fore, a  judgment  had  been  recovered  against  a  bank,  and  un- 
der an  execution  on  that  judgment,  the  president  of  the  bank 
was  summoned  as  garnishee,  and  answered  that  he  had  in  his 
custody  nothing  belonging  to  the  bank,  except  as  president  of 
the  bank,  and  that  he  owed  it  nothing,  it  was  held  that  the 
proceeding  against  him  could  be  sustained.'  On  the  same 
principle,  it  has  been  held  that,  under  a  judgment  against  a 
corporation,  a  garnishment  may  properly  be  directed  against 
one  of  its  officers  who  describes  himself  as  "  auditor,  cashier, 
or  paymaster."*  On  the  other  hand,  the  difficulty  of  main- 
taining this  theory  will  appear  on  suggestion  that  it  puts  the 
officer,  agent,  or  servant  of  the  corporation  under  two  masters, 

'  Pettingill  v.  Androscoggin  R.Co.,  corporation.    It  would  be  easy,  in- 

SlMe.  370;  Fowler  i;.  Pittsburgh  &c.  deed,  for  such  corporations  to  avoid 

R.  Co.,  35  Pa.  St.  22.  the  payment  of  their  debts,  if  placing 

*  Sprague  v.  Steam  Nav.  Co.,  52  their  property  in  the  hands  of  their 

Me.  592.  officers  was  placing    it   beyond  the 

'  Ballston  Spa  Bank  v.  Marine  reach  of  creditors.  For  the  purpose 
Bank,  18  Wis.  515,  518.  Dixon,  C.  J.,  of  this  proceeding,  Mr.  Harris  is  re- 
eaid :  "  There  can  be  no  doubt  that  the  garded  as  an  individual  having  in  his 
property  of  a  private  corporation  is  hands  property  of  the  bank  liable  in 
liable  for  its  debts,  and  that,  whether  law  for  the  satisfaction  of  its  debts ; 
euch  property  is  found  in  the  hands  and  the  fact  that  he  happens  at  the 
of  its  president  or  any  other  person,  same  time  to  be  its  president,  consti- 
The  possession  is  immaterial,  so  far  tutes  no  excuse  whatever  for  the  re- 
as  the  liability  is  concerned ;  for  f usal  to  surrender  such  property  or 
neither  the  president  nor  any  other  to  answer  questions  properly  pro- 
officer  of  the  corporation  has  any  right  pounded  to  him  concerning  it." 
to  withhold  its  property  when  re-  *  Everdellt;.  Sheboygan  &c.K.  Co., 
quired  to  answer  the  just  debts  of  the  41  Wis.  395. 
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and  in  a  position  of  conflict  between  the  command  of  the  law 
on  the  one  hand,  and  the  command  of  his  superior  on  the 
other.  If  he  disobeys  the  law,  he  is  liable  to  punishment  for 
contempt  of  court;  if  he  disobeys  the  command  of  his  supe- 
rior corporate  officer,  or  of  its  board  of  directors,  he  is  liable 
to  lose  his  position,  his  salary,  and  with  it  the  means  of  sup- 
porting his  family.*  Process  by  garnishment  lies  against 
the  keeper  of  a  toll-gate  belonging  to  an  incorporated  plank 
road  company,  to  subject  the  money  in  his  hands  as  the  prop- 
erty of  the  company.''  The  fact  that  a  corporation  had 
directed  its  treasurer  to  pay,  out  of  its  funds  in  his  hands,  a 
specified  sum  to  the  defendant  in  tlie  attachment  suit,  as  a 
mere  gratuity  for  the  benefit  of  the  employes  of  such  defend- 
ant, was  not  regarded  as  sufficient  to  render  the  treasurer 
liable  to  the  garnishment  at  the  suit  of  those  employes;  nor 
would  it  render  the  corporation  thus  liable.* 

§  7806.     Service  of  the  Garnishment  upon  What  Officer.. 

Where  the  statute  prescribes  the  officer  of  a  corporation  upon 
whom  the  garnishment  must  be  served  in  order  to  bind  the 
corporation,  it  must  of  course  be  followed,  or  the  service  will 
not  be  good,^  although  such  service  might  be  good  under  thfr 

•  This  is  strongly  illustrated  by  a  that  it  was  the  duty  of  the  employ^  ta 
case  where  the  process  of  garnishment  obey  the  command  of  the  law,  and  to 
was  served  upon  the  auditor  and  disobey  the  command  of  his  superior 
treasurer  of  a  corporation,  who,  at  the  oflBcer.  First  National  Bank  v.  Day- 
time of  the  garnishment,  had  in  his  enport  &c.  K.  Co.,  45  Iowa,  120. 
hands  a  quantity  of  money  belonging  '  Central  Plank  Koad  Co.  v.  Sam- 
to  it.  This  money  was  kept  in  a  safe  mons,  27  Ala.  380.  The  court  said  r 
provided  by  the  corporation  to  which  "  The  garnishee  in  this  case  does  not 
the  garnishee  alone  had  the  key.  But  materially  differ  from  any  other  agent 
he  did  not  retain  the  custody  of  it,  who  collects  money  for  his  principal, 
but  suffered  his  superiors  to  deprive  He  has  collected  a  certain  amount  for 
him  of  that  custody  after  being  served  the  company,  which  he  has  in  his 
with  garnishment ;  and  his  defense  hands.  For  that  sum  the  appellant 
was  that  he  did  not  have  the  independ-  [the  company]  could  maintain  an  ac- 
eraicontroZ  of  the  money,but  was  under  tion."    Ibid. 

an  obligation  to  dispose  of  it  as  di-  '  Neuer  «. .  O'Fallon,  18  Mo.  277  r 

rected  by  his  superiors.    The  court  «.  c.  59  Am.  Dec.  313. 

held  that  the  defense  proceeded  upon  *  Northern  Central  R.  Co.  v.  Ri- 

grounds  which  were  fallacious,  and  der,  45  Md.  24;  Raymond  v,  Rock- 
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principles  of  the  common  law.  Thus,  if  the  statute  designates 
the  secretary,  it  will  not  be  enough  to  leave  a  copy  of  the  notice 
with  one  who  is  at  once  its  president,  treasurer,  financial 
manager,  and  general  agent.*  So,  where  the  statute  designates 
the  officer  upon  whom  the  service  may  be  made,  an  attorney  of 
the  corporation  cannot  accept  service  so  as  to  give  the  court 
jurisdiction  to  proceed.*  On  the  other  hand,  a  service  upon 
such  officer  will  be  good.' 

§  7807.  Proof  Aliunde  of  Official  Character.  —  In  one  ju- 
risdiction it  has  long  been  the  settled  principle,  in  the  case  of 
service  of  process  upon  a  corporation  by  delivering  a  copy  to 
its  president  or  other  officer,  to  require  on  the  part  of  the 
plaintiff  proof  that  such  person  was  at  that  time  such  officer 
of  the  corporation;  and.it  must  be  recited  in  the  judgment 
that  this  was  proven  to  the  satisfaction  of  the  court,  or,  in  the 
absence  of  a  voluntary  appearance,  the  judgment  will  be  void.* 
Thus,  a  judgment  by  default,  without  such  recital,  is  void. 
This  rule  applies  to  serVice  of  a  garnishment.* 

land  Co.,  40  Conn.  401 ;  ante,  §§  7503,  requested  the  oflScer  to  deliver  the 

7509;  post,  ^  8021.    As  to  service  of  notice  to  one  of  their  clerks,  which 

garnishment  on  foreign  corporations,  he  did,  it  was  held  equivalent  to  de- 

eee  post,  §  8080.  livering  it  to  them,  and  the  service 

'  Raymond  v.  Eockland  Co.,   40  was  good.    Davidson  v.  Donovan  &c. 

Conn.  401.  Canal  Co.,  4  Cranch   0.  0.  (TJ.  S.J 

"  Northern  Central  B.  Co.  v.  Ri-  578. 
der,  45  Md.  24.  *  Planters'  &c.  Bank  v.  Walker,  1 

'  Thus,  in  Nebraska  by  force  of  Minor  (Ala.)-,  391 ;  Lyon  v.  Lorant,  3 

statute,  where  the  garnishee  is  a  cor-  Ala.  151 ;  Wetumpka   &c.  R.  Co.  v. 

poration,  the  notice  "shall   be  left  Cole.  6  Ala,  655 ;  Montgomery  &c.  E. 

with  the  president  or  other  head  of  Co.  v.  Hartwell,   43    Ala.   508,   and 

the  same,  or  the  secretary,  cashier,  or  cases  cited,  p.  511.    Compare  ante,  § 

managing  agent  thereof."    Code  Neb.,  7507. 

§  935.    Under  this  statute  where  a  *  It  follows  that  a  return  which 

hook-keeper  of  a  bank  was  the  only  recites,  "  Served  on  the  Montgomery 

person  whom  the  oflBcer  found  in  the  &  Eufaula   Railroad    Company,  the 

bank  attending  to  its  business  during  garnishee,  by  leaving  a  copy  of  the 

its  business  hours,  it  was  held  that  a  garnishment  with  Lewis  Owen,  presi- 

service  upon  him  was  good.     First  dent  of  said  road,"  is  insufficient  to 

Nat.  Bank  J).  Turner,  30  Neb.  80;  s.  c.  authorize  a  judgment  nisi,  on  fail- 

46  N.  W.  Rep.  290.    Where  the  presi-  ure  to  answer,  against  the  railroad 

dent  and  directors  of  the  corporation  company,  in  the  absence  of  an  ap- 
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§  7808.  When  Statute  Relating  to  Service  of  Ordinary 
Process  Governs.  —  It  has  been  held  in  Georgia,  in  the  ab- 
sence of  any  statute  directing  a  special  method  of  service  in 
such  actions,  that  the  only  manner  in  which  garnishment  can 
be  served  upon  a  corporation  is  by  personal  service  upon  its 
president,  or  other  officer  fulfilling  the  duties  of  president  for 
the  time  being,  as  at  common  law;  and  that  service  upon  an 
agent  under  a  statute  authorizing  a  summons  so  to  be  served 
is  valid.'  But  this  decision  seems  to  have  proceeded  upon 
an  unsound  view,  and  it  was  better  held  in  Maryland  that  the 
word  "  process"  used  in  a  statute  relating  to  ordinary  actions 
against  corporations,  which  authorized  service  upon  the  pres- 
ident or  any  director  or  manager  or  other  officer,  was  suffi- 
ciently comprehensive  to  embrace  a  notice  of  garnishment;  so 
that  a  service  of  such  notice  on  two  officers  and  directors  was 
suflScient.^ 

§  7809.  Officer  to  Make  Disclosure  not  Ifecessarily  Officer 
to  Receive  Service. —  Upon  this  subject  it  should  be  kept  in 
mind  that,  upon  principle,  it  is  not  necessary  that  the  officer 
or  agent  of  the  corporation  upon  whom  the  notice  of  garnish- 
ment is  served,  should  sustain  such  a  relation  to  the  corporation 
that  the  disclosures  made  by  him,  in  case  he  should  under- 
take to  answer  for  it,  would  hind  it.     As  we  shall  presently 

pearance ;  but  proof  that  Lewis  Owen  by  it,  though  it  was  not  communi- 

was  the  president  of  the  company  at  cated,  —  since  the  statute  authorized 

the  time  of  the  service  must  have  service    on    "  any   director."      Ibid. 

been  made  to  the  court,  and  the  fact  Wliere  the  statute  relating  to  the  ser- 

must  appear  in  the  judgment.  Mont-  vice  of  ordinary  process  upon  corpora- 

gomery  &c.   B.  Oo.   v.  Hartwell,  43  tions  prescribed  that  service  must  be 

Ala.  508.  had  on  the  president  or  other  head  of 

•Clark  V,  Chapman,  45  Ga.  486.  the  corporation,  or  on  the  secretary, 

See  also  Hebel  t).  Amazon  Ins.  Co.,  33  treasurer,  or   other    managing  agent 

Mich.  400.  thereof,  and  there  was  no  special  pro- 

*  Boyd  V.  Chesapeake  &c.  Canal  Co.,  vision  relating  to  the  service  of  notice 

17  Md.  195;  s,  c.  79  Am.  Dec.  646.    It  of  garnishment,  such  a  notice  could 

was  further  held  that,  where  the  no-  not  be  served  upon  the  paying-teller 

tice  was  given  to  one  of  the  directors  of  a  banking  corporation  so  as  to  bind 

in  his  official  capacity,  to  the  end  that  the  corporation.    Kennedy  v.  Hiber- 

it  might  be  communicated  by  him  to  nia  &c.  Society,  38  Cal.  151. 
the  board,  the  corporation  was  bound 
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see,  the  question  what  agent  is  entitled  to  bind  the  corporation 
by  his  disclosures  made  in  the  garnishment  proceeding,  is 
quite  a  different  question  from  the  question  what  agent  sus- 
tains such  a  relation  to  the  corporation  that  notice  to  him 
will,  in  theory  of  law,  affect  the  corporation  with  knowledge.' 
If  there  is  no  special  proyision  of  statute  on  the  subject,  then 
a  service  of  the  garnishment  upon  any  officer  or  agent  who 
sustains  such  a  relation  to  the  corporation  that  a  service  upon 
him  of  a  summons,  in  an  ordinary  action  in  personam,  would 
give  the  court  jurisdiction  to  proceed  to  judgment,  will  give 
the  court  jurisdiction  to  proceed  against  the  corporation,  and 
to  compel  a  disclosure  as  garnishee,  or  to  render  a  judgment 
by  default  or  confession  in  the  absence  of  a  disclosure.^  This 
will  be  more  apparent  when  it  is  considered  that,  although,  as 
against  the  principal  debtor,  who  may  be  a  non-resident,  the 
action  is  merely  a  proceeding  in  rem,  having  for  its  object  to 
compel  his  appearance  by  impounding  his  property,  and  to 
satisfy  the  debt  which  he  owes  the  plaintiff  out  of  that 
property,  —  yet,  in  so  far  as  it  is  a  proceeding  against  the 
person  or  corporation  holding  that  projierty  for  tlie  principal 
debtor,  it  is  in  the  nature  of  an  action  in  personam.^ 

§  7810.  Authority  of  Officer  or  Ag-ent  to  Make  Disclosure. 

If  the  statute  prescribes  what  officer  or  agent  of  the  corpora- 
tion must  make  the  disclosure,  it  is  conceived  that  it  must  be 
followed;  and,  outside  of  any  statutory  provision,  it  is  obvious 
that  the  corporation  cannot  be  bound  by  the  act  of  every  agent 
who  may  volunteer  to  make  the  disclosure  in  its  behalf.^  On 
the  other  hand,  it  seems  equally  clear  on  principle,  that  if  the 
corporation  is  duly  served  with  garnishment  so  as  to  be  affected 
with  notice  under  the  jjrinciples  relating  to  service  of  process 
upon  corporations,  then  it  is  bound  to  appear  in  the  person 
of  some  ofl&cer  capable  of  making  the  disclosure  for  it;^  and 

1  Duke  V.  Rhode  Island  Locomotive  *  Karp  v.  Citizens'  Nat.  Bank,  76 

Works,  11  R.  I.  599.  Mich.  679;  s.  c.  43  N.  W.  Rep.  680. 

'  Kennedy «.  Hibernia  &c.  Society,  '  "A  failure  to  answer  by  some 

38  Cal.  151.  officer  or  agent  who  can  answer  know- 

'  Ante,  ^  7804.  ingly,  would  authorize  a  judgment  for 
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when  it  does  appear  by  one  of  its  officers,  the  natural  pre- 
sumption would  be  that  such  officer  was  authorized  by  it  to 
make  the  disclosure.  In  the  absence  of  any  statute  specially 
controlling  the  question,  the  obvious  legal  rule  would  be  that 
whatever  officer  or  agent  of  the  corporation  sustains  such  a 
relation  to  it  as  to  possess  authority  to  bind  it  by  his  declara- 
tions or  admissions  in  respect  of  the  subject-matter  of  the  gar- 
nishment, would  be  its  officer  or  agent  to  make  the  disclosure; 
and  this  question  has  already  been  considered.'  And  here 
another  distinction  must  be  taken,  and  that  is  between  the 
power  of  an  officer  or  agent  of  a  corporation  to  bind  it  by  his 
admissions  in  the  form  of  a  pleading,  and  his  power  to  make 
admissions  as  a  witness  which  will  be  competent  evidence  against 
it,  subject  to  explanation  or  rebuttal.  The  power  to  testify  to 
the  fact  that  the  corporation  owes  a  debt,  and  the  power  to 
appear  as  the  representative  of  the  corporation  and  confess 
that  it  owes  a  debt,  for  the  purpose  of  the  rendition  of  a 
judgment  against  it,  which  shall  be  a  complete  estoppel  against 
it,  are  essentially  different,  and  the  latter  must  rest  upon  some 
clear  principle  of  agency.  There  must  have  been  an  authori- 
zation in  some  form,  clearly  expressed  or  fairly  implied.^     As 

wantof  an  answer,  subject  to  be  made  that  two  of  the  judges  concurred  on 

final,  as  in  other  cases."   Stone,  0.  J.,  another  ground,  and  that  one  of  them 

in  Ex  parte  Cincinnati  &c.  E.  Co.,  78  dissented.    Ibid.    Two  judges,  Eustis, 

Ala.  258,  260.  C.  J.,  and  Eost,  J.,  were  of  the  opin- 

'  Ante,  §5  4656,  4777,  et  seq.,  4912,  ion  that  the  power  of  answering  in- 

it  eeq.  terrogatories  on  oath  cannot  be  con- 

'  It  has  been  held  that  an  author-  ferred  upon  one  person  by  another. 

ity  to  an  agent  "  to  appear  before  all  Ibid.    But  this  is  a  clear  aberration, 

judges  and  justices  of  the  peace,  in  The    power   of    answering  interrog- 

any  court  or  courts,  there  to  do,  say,  atoriea  can  be  conferred  by  one  per- 

pursue,  implead,  arrest,  attach,  and  son    o»   another,   and   whether   the 

prosecute,  as  occasion  shall  be  or  re-  answer  shall  be  on  oath  or  without 

quire,"  —  does  not  authorize  the  agent  oath,  is  a  question  which  is  modal  in 

to  make  a  conclusioe  acknowledgment  its  cliaracter,  relating  merely  to  the 

of  a  notice  by  the  corporation  in  an  course  of  procedure  in  the  particular 

answer  in  his  behalf  as  garnishee,  forum.    Power  can  be  conferred  by 

Dickson  v.  Morgan,  7  La.  An.  490.  one  person  upon  another  to  bind  the 

This  holding  can  be  regarded  as  hardly  former  by  his  admissions,  and  every- 

more  than  the  opinion  of  a  single  thing   else   relates    merely   to    the 

judge ;  for  it  is  weakened  by  the  fact  mode  of  making  the  admissions.  It 
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already  stated/  it  does  not  at  all  follow,  as  a  principle  of  stat- 
utory construction,  that  the  answer  is  to  be  made  by  the  officer 
designated  by  statute  to  receive  service  of  summons.  There- 
fore, where  the  statute  designates  the  officer  on  whom  the 
notice  is  to  be  served,  it  will  be  sufficient  if  the  affidavit  in 
answer  is  made  by  some  other  appropriate  officer.  Thus,  where 
the  writ  was  served  on  the  treasurer  of  a  corporation,  and  the 
affidavit  making  this  disclosure  was  made  by  its  assistant  treas- 
urer, this  was  sufficient.'' 

§  7811.  Process  Directed  to  Corporation  and  not  to  Agrent. 

We  have  already  seen  that,  according  to  the  theory  of  some 
courts,  denied  by  others,  if  the  corporation  is  the  principal 
debtor,  its  officer  or  agent  holding  its  funds  may  be  summoned 
as  garnishee   by  process    directed    against  him   in  his  own 


has  been  held  that  where  a  prin- 
cipal places  money  in  the  hands 
of  his  agent  to  pay  a  debt  due 
from  him  to  another  person,  and 
such  person,  at  the  time,  has  no 
knowledge  of  the  direction  and  acts 
of  tiie  principal,  and  the  agent,  while 
on  his  way  to  make  the  payment,  is 
duly  garnished  at  the  instance  of 
certain  judgment  creditors  of  his  prin- 
cipal, — the  money  is  to  be  applied,  in 
the  proceeding  by  garnishment,  to 
satisfy  the  claims  of  the  judgment 
creditors ;  and  after  the  garnishment, 
the  money  being  in  custodia  legit,  the 
agent  is  not  liable  for  it  to  the  person 
to  whom  he  was  directed  by  his  prin- 
cipal to  pay  it  over.  Center  v.  Mc- 
Questen,  IS  Kan.  476. 

1  Ante,  §  7809. 

'  Duke  V.  Ehode  Island  Locomo- 
tive Works,  U  R.  I.  599.  Where  the 
statute  provided  that  the  summons 
in  the  garnishment  proceeding  might 
be  "  served  on  the  president,  cashier, 
secretary,  treasurer,  general  or  special 
agent,  superintendent,  or  other  prin- 


cipal officer  of  such  corporation,"  and 
that  it  should  "  be  the  duty  of  the 
officer  so  served,  or  of  the  proper  offi- 
cer of  such  corporation  having  knowl- 
edge of  the  facts,  to  appear  before  the 
justice  at  the  return  day,"  etc.,  — it 
was  held  that  the  assistant  treaBureroi 
a  railroad  company  was  its  proper  offi- 
cer, for  the  pui'pose  of  making  a  dis- 
closure in  a  proceeding  iu  which  it 
had  been  summoned  as  garnishee. 
Whitworth  v.  Pelton,  81  Mich.  98; 
g.  c.  45  N.  W.  Eep.  500.  The  general 
agent  of  a  foreign  corporation  doing 
business  in  Michigan,  who  is  author- 
ized to  receive  service  of  process  in  its 
behalf,  has  authority,  under  the  gov- 
erning statute,  when  he  has  been 
served  with  garnishee  process  against 
his  company,  to  make  an  answer  or 
disclosure  in  its  behalf,  and  the  cor- 
poraiion  is  not  to  be  considered  in 
default  for  want  of  an  answer  after  a 
disclosure  filed  by  such  agent.  Lor- 
man  v.  Phoenix  Ins.  Co.,  33  Mich.  65. 
Compare  Lake  Shore  &c.  R.  Co.  v. 
Hunt,  39  Mich.  469. 
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name;*  but  where  the  corporation  is  not  the  principal  debtor, 
but  the  object  of  the  process  is  to  attach  in  its  hands  money 
which  it  owes  to  the  principal  debtor,  then  the  process  must 
run  against  it,  and  not  against  its  agent  holding  its  funds.* 

§  7812.    Garnishment    of    Receivers    of    Corporations.  — 

"  Receivers  are  officers  of  the  court,  and  consequently  money 
in  their  hands  is  in  custodia  legis,  under  precisely  the  same 
circumstances,  and  subject  to  the  same  conditions,  as  it  would 
be  so  held  when  in  possession  of  the  clerk  of  a  court."'  The 
money  or  property  in  his  hands,  provided  it  is  such  as  might 
rightfully  come  into  tis  hands,  is  therefore  held  by  him  as 
tha  mere  officer  or  hand  of  the  court  which  has  appointed  him, 
for  the  purpose  of  administration  under  the  control  and 
direction  of  the  court,  and  is  not  subject  to  garnishment  by 
creditors  of  the  corporation  whose  property  it  is."*  Some  close 
questions  have  arisen  with  respect  of  the  time  when  this  im- 
munity from  attachment  arises,  and  also  in  respect  of  the 
time  when  it  ceases  to  operate.'  We  find  holdings  to  the  effect 
that  the  mere  appointment  and  qualification  of  the  receiver 
does  not  prevent  a  seizure  under  attachment  of  the  property 
of  the  principal  debtor  until   the  receiver  has  reduced  the 

•  Ante,  §  7805.  funds  in  his  hands  at  the  time  of  the 
'  Sun  Mutual  Ins.  Oo.  v.  Seeligson,  answer;  and  if,  after  money  was  sent 
59  Tex.  3 ;  Insurance  Co.  v.  Friedman,  by  the  corporation  to  such  agent,  a 
74  Tex.  56;  s.  c.  11  S.  W.  Eep.  1046.  second  garnishment  was  served  upon 
Thus,  although  a  foreign  corporation,  him,  it  was  the  latter  service  which 
doing  business  within  the  domestic  fixed  the  lien  of  the  attaching  credit- 
State,  was  subject  to  garnishment  or.  Daniels  v.  Meinhard,  53  Ga.  359. 
(Selma  &c.  E.  Oo.  i;.  Tyson,  48  Ga.  »  2  Wade  Attach.,  §  424;  citing 
351 ;  Insurance  Oo.  v.  Friedman,  74  Field  v.  Jones,  11  Ga.  413 ;  Bentley  v. 
Tex.  56 ;  s.  c.  11  S.  W.  Eep.  1046) ,  yet  Shrieve,  4  Md.  Oh.  412 ;  Hagedon  v. 
it  was  necessary  that  the  process  Bank  of  Wisconsin,  1  Finn.  (Wis.) 
should  be  directed  against  the  corpo-  61;  s.  c.  39  Am.  Dec.  275;  Nelson  v. 
ration  itself,  and  it  was  not  sufficient  Oonncr,  6  Eob.  (La.)  339. 
merely  to  summon  its  local  agent  '  Ante,  §  6931;  2  Wade  Attach., 
representing  it  within  the  domestic  §  424;  citing  Taylor  v.  Gillean,  23 
State,  and  having  the  custody  of  Tex.  508;  Farmers' Bank  ».  Beaston, 
some  o£  its  funds  there.  A  garnish-  7  Gill  &  J.  (Md.)  421;  s,  c.  28  Am. 
ment  directed  against  the  agent  per-  Dec.  226. 
sonally  would  not  bind  the  funds  of  »  Ante,  §§  6919,  6920. 
the  corporation  unless  he  had  such 
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property  into  his  possession;^  and  on  the  other  hand,  that 
any  residuum  in  the  hands  of  the  receiver  may  he  attached, 
as  the  property  of  the  beneficiary  in  the  trust  whose  distribu- 
tive share  it  is,  and  that  the  attachment  may  be  levied  upon 
it  for  the  purpose  of  holding  it,  even  before  the  receiver  has 
rendered  his  final  account,^  —  a  decision  which  seems  con- 
trary to  sound  principle.^ 

§  7813.  Attachment  of  Shares  hy  Garnishment  against 
Corporation.  —  "In  Virginia,  where  proceedings  in  attach- 
ment may  be  at  law  or  in  equity,  it  is  held  that  stock  in  a  cor- 
poration is  an  estate  liable  to  seizure  by  attachment;  and  for 
the  purpose  of  such  proceedings,  the  stock  ma'y  be  regarded 
as  in  possession  of  the  corporation,  and  may  be  reached  by 
the  creditor  of  the  owner,  by  process  of  garnishment."  *  The 
same  mode  of  procedure  exists  in  Tennessee,  where  there  is  a 
statutory  remedy  in  the  court  of  chancery.*  But  this  mode 
of  procedure  is  not  general,  and  clearly  does  not  exist  upon 
any  sound  principle  relating  to  remedial  justice,  except  where 
it  is  given  by  express  statute.  We  have  already  had  occasion 
to  consider  the  nature  of  shares  of  stock,"  and  in  whatever 
light  this  species  of  property  may  be  viewed,  it  is  perfectly 
clear  that  it  cannot  be  viewed  in  the  light  of  a  fund  in  the 
hands  of  a  corporation,  belonging  to  the  shareholder.     The 

'  Farmers'  Bank  v.  Beaston,  7  Gill  thorities  seem  to  concur  in  holding 

&  J.  (Md.)  421 ;  s.  c.  28  Am.  Dec.  226.  receivers  and  similar  officers  liable  to 

'  McPherson  v.  Snowden,  19  Md.  garnishment,  when  they  have  in  their 

197;  Groome  v.  Lewis,  23  Md.  137;  hands  a  definite  sum  to  which  the 

«.  c.  87  Am.  Dec.  563.  defendant  or  the  judgment  debtor  is 

°  Upon  the  question  of  the  right  to  clearly  entitled,  and  the  officer  has 

attach  by  garnishment  the  distributive  nothing  more  to  do  with  the  fund 

shareqf  a  fund  in  the  hands  of  a  receiver,  than  to  pay  it  over.     Some  of  them 

master  in  chancery,  or  other  judicial  may  go  beyond,  but  none,  so  far  as 

trustee,  see  Wade  on  Attach.,  §  424;  they  have  been  examined,  fall  short 

Van  Eiswick  v.  Lamon,  2  McArthur  of  this  conclusion." 

(D.  0.),  172;  Williams  t).  Jones,  38  •  2  Wade  Attach.,   ^  342;  citing 

Md.   555;   Weaver  v.  Davis,  47  111.  Chesapeake  &c.  R.  Co.  v.  Paine,,  29 

235;  Langdon  v.  Lockett,  6  Ala.  727;  Gratt.  (Va.)  502. 

«.  c.  41  Am.  Dec.  78;   ante,  §  6934.  *  Montidonico  v.  Page,  10  Heisk. 

Judge  Wade,  reviewing  these  author-  (Tenn.)  443. 

ities,  concludes  by  saying:  "The  au-  '  Ante,  §§  1071,  2767. 
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corporation  is  indeed  a  qxialified  trustee  for  the  shareholder  for 
the  protection  of  his  legal  title  to  his  shares;^  and  in  the  dis- 
charge of  this  trust  is  bound  to  see  that  the  shares  stand  in 
his  name  on  its  books,  and  is  liable  for  a  conversion  of  them 
if  it  wrongfully  transfers  them  to  the  name  of  another.^  But 
the  title  and  right  of  the  shareholder  are  not  that  of  a  part 
owner  of  a  joint  fund,  but  that  of  a  several  owner  of  an 
intangible  chose  in  action,'  of  which  the  corporation  is  not, 
except  in  the  qualified  sense  just  explained,  the  custodian. 
It  must  follow  from  these  considerations  that  corporate  shares 
cannot  be  attached  by  a  notice  of  garnishment  served  upon 
the  corporation,  except  in  those  cases  where  a  statute  ex- 
pressly gives  that  peculiar  form  of  remedy.* 

§  7814.  Oarnishment  of  Member  of  Mutual  Insurance 
Company.  —  In  like  manner,  unpaid  assessments  upon  their  pre- 
mium notes,  due  by  the  policy-holders  of  a  mutual  insurance 
company,  are  subject  to  garnishment  by  creditors  of  the  com- 
pany. When,  therefore,  a  person  insured  has  suffered  a  loss 
under  his  policy,  and  the  company,  in  order  to  meet  that  loss, 
makes  an  assessment  upon  the  premium  notes  of  its  members, 
the  insured,  upon  failing  to  receive  the  amount  due  him,  may, 
after  reducing  his  claim  to  judgment,  provided  the  company 
still  remains  solvent,  issue  (in  Pennsylvania)  an  "  attachment- 
execution"  against  the  amount  of  unpaid  assessments  still  in 
the  hands  of  the  members  of  the  company,  and  against  the 
amount  of  assessments  collected  by  an  agent  of  the  company, 

•  Ante,  §  2486.  distinct  amount  at  the  time  when  the 
'  Ante,  §  2487,  et  teq.  garnishment  is  served.    Ante,  k  3578. 
'  Ante,  §§  1071,  1073.  See  also  Pease  v.  Underwriters'  Un- 
'  Planters'  &c.  Bank  v.  Leavens,  4  ion,  1  111.  App.   287 ;  Faull  v.  Alas- 
Ala.  753 ;  Eoss  v.  Ross,  25  Ga.  297.  ka  &c.  Co.,  14  Fed.  Rep.  657 ;  s.  c.  8 
The  garnishment  of  stockholders  as  Sawy.  (U.  S.)  420;  Peterson  v.  Sin- 
debiors  of  the  corporation  stands  on  a  clair,  83  Pa.  St.  250,  and  cases  there 
totally  different  footing;   and  here,  cited.    That  shares  of  stock  are  not 
as  already  seen,   they  are  liable  to  subject  to  attachment  without  the  aid 
garnishment  where  a  call  has  been  of  statute,  see  Haley  v.  Eeid,  16  Ga. 
made  and  duly  notified,  so  that  they  437 ;  Foster  v.  Potter,  37  Mo.  525. 
are  indebted  to  the  corporation  in  a 
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but  not  paid  over  by  him.*  In  Pennsylvania,  —  and  no  rea- 
son is  perceived  why  the  rule  should  not  be  general,  —  a  cred- 
itor of  a  mutual  fire  insurance  company,  who  has  reduced  his 
claim  to  judgment  and  issued  an  "attachment-execution" 
thereon,  and  summoned  a  member  as  garnishee,  who  is 
indebted  to  the  company  on  his  premium  note  for  his  propor- 
tion of  loss  sustained,  but  the  amount  of  which  indebtedness 
has  not  at  the  time  been  fixed  by  assessment,  acquires  a  lien 
upon  such  indebtedness  and  a  right  to  preference  in  distribution 
where  a  receiver  is  subsequently  appointed  by  a  decree  of  a 
court  dissolving  the  corporation,  although  the  assessment  is 
levied  by  such  receiver.^  In  other  words,  the  debt  due  by  the 
member  to  the  company  upon  his  premium  note  is  capable  of 
being  seized  in  attachment,  although  the  amount  of  it  has  not 
yet  been  fixed  by  an  assessment,  and  although  such  amount  is 
subsequently  fixed  by  an  assessment  made  by  a  court  receiver 
for  the  general  purpose  of  a  judicial  administration.* 

§  7815.  Garnishment  of  Insurance  Companies  before  Ad- 
justment.—  Where  a  loss  has  happened  under  a  policy  of  in- 
surance, and  a  creditor  of  the  insured  seeks  to  impound,  by 
attachment  and  garnishment,  the  debt  which  thereby  accrues 
to  him  frojn  the  insurance  company,  the  question  of  his  right 
to  proceed  will  depend  upon  the  question  whether  the  circum- 
stances have  occurred  which  would  entitle  the  insured  to  main- 
tain an  action  against  the  company  to  recover  the  amount  which 
has  become  due  under  the  policy.  But  the  mere  fact  that  there 
has  been  no  adjustment  of  the  loss  would  not  seem  to  oppose 
an  obstacle  to  a  garnishment  by  the  insurance  company;*  for 
the  adjustment  is  the  act  of  only  one  of  the  parties  to  the  con- 
tract, and  the  right  of  the  insured  to  recover  does  not  depend 
upon  that  act,  but  depends  upon  the  terms  of  the  contract, 
and  the  fact  of  the  loss.  Besides,  if  the  amount  of  the  debt 
were  not  ascertained,  it  would  nevertheless,  on  principle  and 

*  Hays  V.  Lycoming  &c.  Ins.  Co.,  •  Ibid. 

98  Pa,  St.  184.  *  Hanover  Fire  Ins.  Co. «.  Connor, 
'  Hays  V.  Lycoming  &c.  Ins.  Co.,  20  111.  App.  297. 

99  Pa.  St.  621, 
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authority,  be  capable  of  being  impounded  by  attachment  and 
garnishment,  so  as  to  fix  a  lien  upon  it,  which  would  hold  the 
amount  which  might  be  ascertained  to  be  due.'  Many  stat- 
utes relating  to  garnishment  provide  in  terms  for  the  attach- 
ing by  garnishment  of  debts  not  yet  dike;  but  it  has  been  justly 
held  under  such  a  statute  that  it  refers  only  to  claims  which 
are  already  fixed  in  amount,  or  capable  of  being  fixed,  and  which 
are  not  dependent  for  their  validity  or  amount  on  anything 
to  be  done  or  earned  in  future,  or  on  a  continued  liability 
which  may  be  changed  by  events.*  If  this  principle  is  ap- 
plied to  the  garnishment  of  the  amount  due  by  an  insurance 
company  under  a  policy  where  a  loss  has  taken  place,  and  if, 
by  the  terms  of  the  policy,  the  company  is  allowed  a  stated 
time  within  which  to  rebuild  or  repair,  which  time  is  not 
expired  at  the  time  of  the  service  of  the  garnishment,  then 
the  attaching  creditor  cannot  proceed,  provided  the  rule  of 
the  jurisdiction  is  that  he  must  proceed  upon  the  statement 
of  facts  existing  at  the  time  of  the  service  of  the  garnishment, 
and  not  upon  that  existing  at  the  time  of  the  disclosure  or  the 
trial.'  Similarly,  it  has  been  held  that  where  the  policy  con- 
tains the  usual  provision  for  notice  to  the  company  in  case  of 
loss  and  for  the  submission  to  the  company  of  proofs  of  loss 
by  the  assured,  these  provisions  must  be  substantially  com- 
plied with,  unless  waived  by  the  company,  for  they  are  con- 
ditions precedent  to  the  right  of  the  assured  to  maintain  an 
action  on  the  policy;  and  consequently,  until  they  are  com- 
plied with,  or  waived,  he  cannot  maintain  his  action,  and  his 
creditor  cannot  impound  the  debt  by  garnishment.* 

§  7816.  Garnishment  of  Such  Companies  where  the  Policy 
has  been  Assigned. —  Some  peculiar  questions  have  arisen,  in 
proceedings  by  garnishment  against  insurance  companies, 
growing  out  of  the  relation  subsisting  between  the  company 
and  the  policy-holder.     It  has  been  held,  for  instance,  that 

1  Hays  V.  Lycoming  &c.  Ins.  Co.,  28  Mich.  201 ;  Godfrey  v,  Macomber, 

99  Pa.  St.  621.  128  Mass.  188.     See  also  McKean  v. 

>  Vogel  V.  Preston,  42  Mich.  511.  Turner,  45  N.  H.  203.  , 
»  MartztJ.  Detroit  Fire  &c.  Ins.  Co.,  ♦  Gies  v.  Bechtner,  12  Minn.  279, 
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where  an  insurance  company  is  summoned  as  garnishee  in 
an  action  against  a  policy-holder,  premiums  due  on  policies 
previously  assigned  by  the  policy-holder  with  the  consent  of 
the  company,  cannot  be  set  off  against  the  amount  due  by  the 
company  on  account  of  the  loss.'  And  where  insurance  poli. 
cies  were  assigned  with  a  stipulation  that  a  portion  of  the  pro- 
ceeds should  be  paid  by  the  assignee  to  a  third  person,  it  was 
held  that  the  assignee  could  not  be  charged  as  garnishee  of 
the  third  person.^  Where  a  policy  of  insurance  on  goods  at 
sea  was  assigned  by  the  policy-holder  to  his  creditor,  and  the 
goods  were  lost,  and  subsequently  a  creditor  of  the  policy- 
holder proceeded  by  garnishment  against  the  insurance  com- 
pany, which  had  not  received  notice  of  the  assignment,  it  was 
held  that  the  assignment  was  sufficient  to  vest  an  equitable 
riglit  in  the  assignee,  and  that  the  company  could  not  be 
charged.*  "Where  the  creditor  of  a  policy-holder  proceeded 
by  garnishment  against  the  insurance  company  to  reach  an 
amount  due  under  a  policy  which  was  made  payable  to  a  third 
party  "  as  his  interest  should  appear,"  and  his  interest  ap- 
peared to  be  that  of  a  mortgagee  of  the  insured  property,  under 
a  mortgage  which  was  not  recorded, — it  was  held  that  the  mort- 
gage was  sufficient  to  uphold  his  right  to  the  insurance  money, 
to  the  amount  actually  due  under  the  policy.*  But  here,  stress 
was  laid  upon  the  fact  that  the  mortgage  had  been  made  in 
good  faith.  It  would  have  been  open  to  the  garnishing  cred- 
itor to  contest  the  right  of  the  mortgagee  to  the  fund,  upon 
the  ground  that  the  mortgage  was  fraudulent  as  against  cred- 
itors.^ 

§  7817.  Garnishment  of  Corporation  Formed  by  Concur- 
rent Action  of  Different  States.  —  Corporations  formed  by 
the  concurrent  legislation  of  two  or  more  States  to  build  and 
operate  an  interstate  bridge,  or  an  interstate  railway,  are,  as 

1  Cleveland  v.  Clap,  5  Mass.  201.  *  Ooykendall  v.  Ladd,  32   Minn. 

'  Field  V.  Crawford,  6  Gray(Mass.),      529 ;  s.  c.  21  N.  W.  Rep.  733. 
116.  *  North  Star  Boot  &  Shoe  Co.  v. 

»  Wakefield  v.  Martin,  3  Mass.  Ladd,  32  Minn.  381 ;  s.  c.  20  N.  W. 
558.  Bep.334. 
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already  seen,*  a  domestic  corporation  within  each  of  the  States. 
Such  a  corporation  is  a  resident  of  each  of  such  States,  for  the 
purposes  of  the  ordinary  jurisdiction  of  its  courts,  and  conse- 
quently may  be  subjected  to  garnishment  in  any  one  of  them, 
provided  the  situs  of  the  debt  is  there,  though  its  principal 
office  or  place  of  business  be  not  there.* 

§  7818.  Answer  of  the  Garnisbee. — The  rule  of  the  com- 
mon law  being  that  a  corporation  could  not  speak,  nay  even 
whisper,  except  by  its  corporate  seal,^  it  followed  that,  where 
this  rule  was  adhered  to,  a  corporation  proceeded  against  as 
garnishee  could  answer  only  under  its  corporate  seal.*  But  the 
general  disuse  and  abolition  of  corporate  seals  has  rendered 
this  rule  obsolete,  and  it  is  believed  that  in  such  a  case  the 
corporation  may  answer  without  the  use  of  its  seal,  by  any 
authorized  agent.* 


'  Ante,  §§  47,  319,  320,  688,  7438, 
7452,  7472,  7490,  7799;  post,  §§  8012, 
8020,  8128. 

'  Drake  Attach.,  6th  ed.,  §  479; 
Mahaney  v.  Kephart,  15  W.  Va.  609, 
625 ;  Smith  v.  Boston  &c.  Railroad,  33 
N.  H.  337.  See  also  Bolton  v.  Penn- 
sylvania Co.,  88  Pa.  St.  261. 

'  Ante,  §  5044,  note  2,  p.  3766. 

'  Baltimore  &c.  E.  Co.  v.  Galla- 
hue,  12  Gratt.  (Va.)  655;  a.  c.  65  Am. 
Dec.  254. 

°  Statutes  also  exist  changing  this 
principle,  such  as  the  following  in 
Alabama:  "The  provisions  of  this 
chapter  are  applicable  to  all  private 
corporations,  and  all  aflftdavits  re- 
quired to  be  made  under  its  provi- 
sions may  be  made  by  the  president, 
cashier,  secretary,  or  any  other  duly 
authorized  agent  of  such  corporation ; 
and  such  corporation  may  do  and  be 
dealt  with  under  its  provisions  in  the 
same  manner  as  if  they  were  natural 
persons."  Ala. Code, § 3267.  "This," 
said  Stone,  C.  J.,  "  is  manifestly  a 
change  Of  the  common-law  mode  of 
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official  action  by  a  corporation,  for, 
at  common  law,  corporate  acts  were 
performed  under  the  seal  of  the  cor- 
poration. Garnishment  is  a  species 
of  attachment,  and  the  purging  of 
the  conscience  of  some  one  having 
knowledge  of  the  facts,  is  necessary  to 
its  successful  administration.  Hence, 
the  legislative  change,  by  which  a 
sworn  personal  answer  is  secured. 
And,  under  this  statute,  corporations 
'  may  do  and  be  dealt  with,  in  the 
same  manner  as  if  they  were  natvu-al 
persons ' ;  that  is,  they  may  be  re- 
quired to  answer  orally,  to  have  their 
answers  rejected,  if  they  refuse  to 
answer  when  so  ordered,  and  to  have 
judgment  rendered  against  them  for 
want  of  an  answer.  The  answer  may 
be  made  by  the  '  president,  cashier, 
secretary,  or  any  other  duly  author- 
ized agent  of  such  corporation.'  The 
legislature  cannot  be  supposed  to 
have  intended  that  the  corporation 
may,  at  its  mere  pleasure,  authjrize 
one  of  the  named  officers,  or  any  other 
agent  it  may  appoint,  to  attend  and 
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§  7819.    Relief   in    Equity    against    Garnishee.  —  It    is    a 

principle  of  equity  jurisprudence  that  equity  will  not  relieve 
a  party  against  a  judgment  recovered  against  him  at  law,  unless 
he  was  prevented  from  making  his  defense  by  circumstances 
not  necessary  to  be  here  stated,  but  "unmixed  with  negligence 
or  fault  on  his  part."*  For  the  purposes  of  this  rule  the  neg- 
ligence of  the  agent  through  whom  the  judgment-debtor  acted 
in  making  his  defense  is  imputable  to  him.  Therefore,  the 
negligence  of  an  officer  of  a  corporation,  in  allowing  a  judg- 
ment to  be  rendered  against  the  corporation  as  garnishee, 
when  the  debt  has  been  previously  assigned  to  another  party, 
and  notice  thereof  has  been  given  to  another  officer,  will  exclude 
such  corporation  from  relief  in  equity  against  the  judgment. 

§  7820.  Other  Matters  Kelatingr  to  the  Garnishment  of 
Corporations.  —  A  number  of  other  matters,  depending  mostly 
upon  local  statutes,  will  now  be  referred  to,  chiefly  in  the  notes. 
The  fact  that  the  money  is  payable  on  the  draft  of  the  creditor 
or  depositor  upon  giving  a  certain  notice,  as  is  usual  where 
money  is  deposited  at  interest  in  a  savings  bank,  does  not 
prevent  his  creditor  from  seizing  it  by  garnishment  although 


make  answer  for  the  corporation.    It  against  as  garnishee  in  a  court  of  s 

might  select  an    agent  with  inten-  justice  of  the  peace  in  a  different  town- 

tional  reference  to  his  want  of  knowl-  ship  from  that  in  which  the  principal 

edge  of  the  facts  about  which  he  is  to  business  office  of  the  corporation  is 

be  interrogated.    Ihe  intention  was,  situated,  may  transmit  by  mail  its  dis- 

that  the  answer  should  be  made  by  closure  verified  by  the   oath  of   its 

some  person  cognizant  of  the  facts,  proper  officer.    "Whitworth  v,  Pelton, 

whether  that  person  was  president,  81  Mich.  98;  s.  c.  45  N.  W.  Kep.  500. 

cashier,     secretary,    or    some    other  Compelling  an  answer  under  Alabama 

agent  of  the  corporation.    A  failure  to  statute  by  attachment  ot  judgment  nisi: 

answer  by  some  officer  or  agent  who  Ex  parte  Cincinnati  &c.  E.  Co.,  78 

can  answer  knowingly,  would  author-  Ala.  258. 

ize  a  judgment  for  want  of  an  answer,  '  Foster  v.  Wood,  6  Johns.  Ch.  (N. 

subject  to  be  made  final  as  in  other  Y.)  87,  89;  Marine  Ins.  Co.  v.  Hodg- 

cases."    Ex  parte  Cincinnati  &c.  R.  son,  7  Cranch  (LT.  S.),  332;  Bateman 

Co.,  78  Ala.  258.    Under  statutes  of  v.  Willoe,  1  Sch.  &  Lef.  201;  Slack  ». 

Michigan  (How.  Mich.  Stat.,-^  8055,  Wood,  9  Gratt.  (Va.)  40. 

as   amended   by  Mich.    Pub.    Acts  *  Richmond  Enquirer  Co.  v.  Rob- 

1885,  p.  240),  a  corporation  proceeded  inson,  24  Gratt.  (Va.)  548. 
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the  notice  has  not  been  given/  It  has  been  held  in  Missouri 
that  the  validity  of  a  conveyance  may  be  tried  in  a  proceeding 
by  garnishment  in  a  court  of  law."  Extending  this  doctrine, 
it  is  held  that  the  question  of  the  validity  of  a  transfer  of  the 
assets  of  a  corporation,  alleged  to  have  been  made  in  fraud  of 
creditors,  may  be  tried  in  a  proceeding  by  garnishment.* 


'  Clapp  V.  Hancock  Bank,  1  Allen 
(Mass.),  394. 

^  Lee  V.  Tabor,  8  Mo.  322;  Lack- 
land V.  Garesche,  56  Mo.  267. 

'  Eyerman  v.  Krieckhaus,  7  Mo. 
App.  455.  Garnishment  o£  debt  due 
to  two  corporations  jointly,  evidenced 
by  note  or  draft  alleged  to  have  been 
transferred  in  fraud  of  creditors:  Hum- 
phreys D.  Atlantic  Milling  Co.,  98  Mo. 
542;  s.  c.  10  S.  "W.  Rep.  140.  That 
the  affidavit  must  state  that  the  gar- 
nishee is  a  corporation,  or  a  partner- 
ship, etc.,  see  Insurance  Oo.  v.  Fried- 
man, 74  Tex.  56.  Return  on  the  writ 
of  garnishment  directed  against  two 
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corporations,  showing  service  on  "  the 
within  named  garnishee,"  fatally  de- 
fective :  Sun  Mut.  Ins.  Oo.  v.  Seelig- 
son,  59  Tex.  3,  7.  The  court  say  that 
"  such  a  return  is  not  sufficient  upon 
an  ordinary  citation,  and  is  equally 
defective  as  a  return  to  a  citation  in 
garnishment "  :  Citing  Graves  v.  Rob- 
ertson, 22  Tex.  130;  Thomason  v. 
Bishop,  24  Tex.  302 ;  Ryan  v.  Martin, 
29  Tex.  412.  Attaching  by  garnish- 
ment the  withdrawal  value  of  shares 
in  co-operative  hanh:  Atwood  v.  Du- 
mas, 149  Mass.  167 ;  g.  c.  21  N.  E.  Rep. 
236;  3L.  R.  A.  416. 
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CHAPTER    CXC. 

MANDAMUS  AGAINST  CORPORATIONS. 


Section 

7826.  Mandamus  against  corporations 

to    compel    performance    of 
public  duties. 

7827.  When  not  issued  to  compel  the 

performance    of    public   du- 
ties. 

7828.  Doctrine  that  the  public  duty 

must  be  enjoined  by  statute. 

7829.  Does  not  lie  to  compel  the  per- 


Sbction 

formance     of     discretionary 
acts. 

7830.  "Who  apply  for  the  writ :  plain- 

tiff in  the  action. 

7831.  Against  corporation  in  corporate 

name. 

7832.  Corporation  may  appeal  where 

the  writ  runs  against  its  offi- 
cers. 


§  7826,  Mandamus  against  Corporations  to  Compel  Per- 
formance of  Public  Duties. — A  writ  of  mandamus  will  be 
issued  to  compel  a  corporation  to  perform  a  public  duty,  where 
the  duty  is  plainly  prescribed  by  a  mandatory  statute,  where 
there  is  clear  proof  of  a  breach  of  that  duty,  and  where  there 
is  no  other  adequate  legal  remedy  to  compel  its  performance.^ 
Thus,  mandamus  lies  to  enforce  a  provision  in  the  charter  of  a 
railroad  company  requiring  it  to  maintain  its  railroad  in  a  con- 


•  "  Where  the  charter  of  a  corpo- 
ration, or  the  general  statute  in  force 
and  applicable  to  the  subject,  imposes 
a  specific  duty,  either  in  terms  or  by 
fair  and  reasonable  construction  and 
implication,  and  there  is  no  specific 
or  adequate  remedy,  the  writ  of  man- 
damun  will  be  awarded."  1  Redf.  on 
Railw.  (4th  ed.)  644 ;  quoted  with  ap- 
proval in  State  v.  Southern  Minn.  R. 
Co.,  18  Minn.  40,  41.  "  But  the  writ 
will  not  be  awarded,  unless  the  right 
sought  to  be  enforced  is  a  complete  and 
perfect  legal  right,  and,  of  course,  the 
reciprocal  obligation  a  complete  and 


perfect  legal  obligation."  Ibid.;  cit- 
ing Ex  parte  Napier,  18  Q.  B.  692,  694. 
"The  right  and  obligation  are  neces- 
sarily correlative ;  if  there  be  nd  obli- 
gation, there  is  no  right."  Ibid.  Man- 
damus lies  where  there  is  no  other 
remedy  at  law,  and  the  fact  of  there 
being  a  remedy  in  equity  furnishes  no 
objection  to  the  remedy  by  mandamus; 
nor  is  it  an  objection  that  the  respond- 
ent may  be  punished  for  omitting  to 
do  the  act  to  compel  which  the  man- 
damus is  sought.  People  v.  New  York, 
10  Wend.  (N.  Y.)  393. 
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tinuous  line;*  or  to  run  its  cars  to  a  certain  point  on  tide  water;* 
or  to  compel  the  Union  Pacific  Railroad  Company  to  operate 
its  line  to  Council  Bluffs,  in  the  State  of  Iowa,  instead  of  mak- 
ing its  eastern  terminus  at  Omaha,  in  the  State  of  Nebraska;' 
or  to  compel  a  railroad  company  to  build  and  keep  in  proper 
repair,  bridges  where  its  road  crosses  a  public  highway;*  or  to 
reconstruct  a  public  road  which  it  has  occupied  with  its  rail- 
road tracks;^  or  to  remove  a  bridge  constructed  across  a  navi- 
gable stream  without  a  draw,  and  in  lieu  thereof  to  construct 
and  maintain  therein  a  bridge  with  a  draw,  for  the  passage  of 
vessels  in  compliance  with  the  governing  statute;'  or  to  per- 
form the  statutory  duty  of  constructing  and  maintaining  a 
farm  crossing  for  the  benefit  of  a  private  owner;'  or  to  com- 
pel a  canal  company  to  bridge  a  canal  over  a  private  way,  which 
it  has  cut  off;*  or  to  compel  a  railroad  company  to  run  all  its 
passenger  trains  to  a  station  which  it  has  once  located  and 
used,  in  a  town  made  a  terminal  point  by  its  charter,  which 
town  is  a  county  seat;'  or  to  maintain  a  station  in  a  certain 
town  where  there  is  a  clear  and  strong  case  of  public  neces- 
sity;'" or  to  restore  to  its  former  usefulness  a  public  highway 
which  it  has  occupied  with  its  tracks;"  or  to  erect  fences  as 


'  Union  Pac.  E.  Co.  v.  Hall,  91  '  State  v.  OhicagD  &c.  E.  Co.,  79 

U.  S.  343.  Wis.  259;  s.  c.  12  L.  E.  A.  180;  48 

'  State  V.  Hartford  &c.  E.  Co.,  29  N.  W.   Eep.  243.    Here  again,  the 

Conn.  538.  fact  that  an  action  is  given  for  apen- 

'  Union  Pac.  E.   Co.  v.  Hall,  91  alty  for  failing  to  perform  the  duty 

U.  S.  343 ;  affirming  «.  c.  4  Dill.  (U.  does  not    prevent    the    remedy  by 

S.)  479.  mandamus,  1  ecause  that  ia  not  such 

*  State  V.  "Wilmington  Bridge  Co.,  an  adequate  remedy  at  law  as  bars 

3  Harr.  (Del.)  312 ;  People  v.  Troy  &c.  the  remedy  to  compel  the  perform- 

E.  Co.,  37  How.  Pr.  (N.  Y.)  427 ;  Peo-  ance  of  the  duty.    Ibid. 

pie  V.  Boston  &c.  E.  Co.,  70  N.  Y.  569.  «  State  v.  Savannah  &c.  Canal  Co., 

It  is  no  objection  to  granting  the  writ,  26  Ga.  665. 

in  such  case,  that  the  company  is  lia-  »  People  v.  Louisville  &c.  E.  Co., 

ble  to  indictment  for  omitting  to  per-  120  111.  48. 

form  the  act.    Ibid.  ^»  People  v.  Chicago  &c.  E.  Co.,  130 

'  Com.  V.  Kew  York  &c.  E.  Co.,  111.  175. 

138  Pa.  St.  58;  s.  c.  20  Atl.  Eep.  951.  "  People  v.  Dutchess  &c.  E.  Co., 

«  New  Orleans  &c.  E.  Co.  v.  Missis-  58  N.  Y.  152. 
Bippi,  112  U.  S.  12. 
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directed  by  statute;*  or  to  establish  and  maintain  a  station 
at  a  particular  place,  where  the  statute  law  so  requires;^  or  to 
compel  a  water  supply  company,^  or  a  gas-light  company,*  to 
supply  a  customer  who  complies  with  thq  conditions  entitling 
him  to  be  supplied;  or  to  compel  a  railroad  company,  which 
has  leased  its  road  and  which  owns  no  personal  property  of 
any  material  value,  to  pay  a  tax  upon  its  capital  stoch;^  or  to 
compel  the  board  of  trustees  of  the  Wabash  &  Erie  Canal  to 
send  up  the  papers  in  an  appeal  made  by  a  land-owner  from 
an  assessment  of  damages  for  taking  his  land.* 

§  7S27.  When  not  Issue'd  to  Compel  the  Performance  of 
Public  Duties.  —  It  is  said  that  a  writ  of  mandamus  to  com- 
pel a  railroad  corporation  to  do  a  particular  act  in  construct- 
ing its  road  or  buildings,  or  in  running  its  trains,  can  be 
issued  only  when  there  is  a  specific  legal  duty  on  its  part  to 
do  that  act,  and  clear  proof  of  a  breach  of  that  duty.'  For 
instance,  if  the  charter  of  a  railroad  corporation  simply  au- 
thorizes it,  but  without  requiring  it,  to  construct  and  main- 
tain a  railroad  to  a  certain  point,  mandamus  will  not  lie  to 
compel  it  to  complete  and  maintain  its  road  to  that  point, 
where  it  appears  that  it  can  not  be  done  at  a  profit,*  or 
where  a  grant  of  public  lands  has  been  made  to  enable  it  to 
do  so,  which  grant  has  been  forfeited.®  So,  in  the  view  of  a 
majority  of  the  Supreme  Court  of  the  United  States,  a  man- 
damus will  not  lie  to  compel  a  railroad  corporation  to  build 

*  People  V.  Eochester  &c.  R.  Co.,  •  Wabash  &c.  Canal  Co.  ■;;.  John- 
76  N.  Y.  294.                                                son,  2  Ind.  219. 

'  Com.  t;.  Eastern  E.  Co.,  103  Mass.  '  Gray,  J.,  in  Northern  &c.  E.  Co. 

254,  259 ;  s.  c.  4  Am.  Eep.  555.  Com-  v.  Washington,  142  TJ.  S.  492,  498 ;  s.  c. 

pare  Southeastern  E.  Co.  v.  Eailway  11  Eail.  &  Corp.  L.  J.  115 ;   12  Sup. 

Comm.,  6  Q.  B.  Div.  586.  Ct.  Eep.  283. 

«  Haugen  v.  Albina  Light  &c.  Co.,  "  York  &c.  E.  Co.  v.  The  Queen,  1 

21  Or.  411 ;  «.  c.  14  L.  E.  A.  424 ;  45  El.  &  Bl.  858 ;  Great  Western  E.  Co.  v. 

Alb.  L.  J.  170;  28  Pac.  Eep.  244.  The  Queen,  1  El.  &  Bl.  874;  State  v. 

*  People  V.  Manhattan  Gas  Light  Southern  Minn.  E.  Co.,  18  Minn.  40. 
Co.,  45  Barb.  (N.Y.)  136;  «.  c.  lAbb.  '  State  v.  Southern  Kansas  Ry. 
Pr.  (N.  s.)  (N.  Y.)  404.  Co.,  24  Fed.  Eep.  179.  Compare  Com- 

'  Person  v.  Warren  E.  Co.,  32  N.  monwealth  v.  Fitchburg  E.  Co.,  12 
J,  L.  441.  Gray  (Mass.),  180. 
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and  maintain  a  station  at  a  particular  place,  unless  there  is  a 
clear  specific  duty  so  to  do  imposed  by  statute,  and  a  clear 
breach  of  that  duty.*  So,  a  mandamus  will  not  be  granted  to 
compel  a  railroad  company  to  operate  a  line  leased  by  it  un- 
der a  lease  which  both  parties  to  the  suit  agree  is  illegal  and 
void.^ 

§  7838.  Doctrine  that  the  Puhlic  Duty  must  he  Enjoined 
by  Statute.  —  The  doctrine  of  many  courts  is  that  mandamus 
will  not  lie  to  compel  a  corporation  to  perform  a  public  duty 
unless  the  performance  of  that  duty  is  clearly  and  expressly 
enjoined  by  statute,  no  matter  how'  great  the  public  necessity 
for  its  perfprmance  may  be.^  This  is  a  very  poor  doctrine, 
and  an  examination  of  several  of  the  eases  which  afl&rm  it 
illustrate  that  fact.  In  one  of  them  there  was  a  clear  and 
pressing  public  necessity  for  the  building  of  a  proper  station 
house  on  the  Erie  Railway  at  a  town  containing  twelve  hun- 
dred inhabitants.  The  company  refused  to  build  the  station 
house,  not  because  they  had  not  the  means  to  do  so,  but  be- 
cause the  directors  decided  that  it  would  not  be  to  their  interest 
to  do  so.  Application  was  made  to  the  railway  commissioners, 
and  upon  a  hearing  they  held  that  the  company  ought  to  build 

•  Northern  &c.  E.  Oo.  v.  Washing-  with  the  carrier  to  refuse  to  trans- 
ton,  142  U.S.  492;  s.  c.  35  L.  ed.  1092;  port  it,  although  in  point  of  fact 
11  Rail.  &  Corp.  L.  J.  115;  12  Sup.  it  was  not  an  intoxicating  liquor. 
Ct.  Eep.  283.  See  to  the  contrary,  Milwaukee  Malt  Extract  Oo.  v.  Ohi- 
cases  in  the  preceding  section,  and  cago  &c.  K.  Co.,  73  Iowa  98 ;  s.  c. 
note  that  the  dissenting  opinion  of  34  N.  W.  Eep.  761. 
Mr.  Justice  Brewer,  concurred  in  by  '  People  v.  Colorado  &c.  R.  Co., 
Field  and  Harlan,  JJ.,  seems  to  show  42  Fed.  Eep.  638 ;  s.  c.  8  Eail.  &  Corp. 
that  this  case  was  wrongly  decided  L.  J.  270;  45  Am.  &  Eng.  Eail.  Oas. 
on  its  merits.     The  Supreme  Court  599. 

of  Iowa  refused  to  grant  a  mandamus  •  People  v.  New  York  &c.  E.  Co., 

to    compel    a    railroad    company  to  104  N.  Y.  58;  s.  c.  58  Am.  Eep.  454; 

transport  an  article  called  "  New  Era  Northern  Pac.  E.  Co.  v.  Washington, 

Beer,"  the  statute  law  of  that  State  142U.  S.492.    Compare  Atchison  &c. 

prohibiting   common    carriers   from  E.  Co.  v.  Denver  &c.  E.  Co.,  110  TJ.  S. 

bringing   into  the  State  intoxicating  667,  which  was  a  bill  in  equity  to  com- 

liguors,  including  beer,  and  the  arti-  pel  one  connecting  railroad  to  grant 

cle  being  prima  facie  within  the  pro-  certain  facilities  to  another, 
hibition,  so  that  it  was  discretionary 
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the  station  house.  But  as  the  legislature  had  clothed  them 
with  only  an  advisory  power,  the  corporation  ignored  their 
recommendation;  whereupon  the  Attorney-General  applied  for 
a  writ  of  mandamus.  This  was  granted  by  the  Supreme  Court; 
but  the  Court  of  Appeals,  reversing  its  decision,  held  that, 
although  the  grievance  complained  of  was  an  obvious  one,  yet 
the  burden  of  removing  it  could  be  imposed  upon  the  defend- 
ant by  the  legislature  only.^  So,  in  a  case  where  the  manipu- 
lators of  a  railroad  corporation  had  built  its  road  into  a  county 
where  a  county  seat  was  already  established  and  inhabited, 
and  which  was  the  largest  and  most  prosperous  town  in  the 
county,  and  for  many  miles  along  the  road;  but  nevertheless, 
the  manipulators  ran  the  road  through  the  county  seat  with- 
out establishing  a  station  there,  or  making  it  a  stopping-place, 
but  established  a  new  town  contiguous  thereto,  —  a  paper  town 
—  and  all  this  for  reasons  best  known  to  its  manipulators, — 
perhaps  because  the  county  seat  refused  to  pay  a  bonus  to  them, 
or  because  they  could  make  a  real-estate  speculation  by  found- 
ing a  new  town,  —  it  was  held,  reversing  the  court  below,  that 
a  mandamus  would  not  issue  to  compel  them  to  establish  a  sta- 
tion and  stop  their  trains  at  the  county  seat.^  The  better 
view  is  that  under  every  railroad  charter  or  enabling  statute, 
there  is  an  implied  obligation  on  the  part  of  the  company  to 
maintain  a  station  wherever  the  public  interest  demands  it; 
that  the  State  legislature,  their  sessions  often  limited  to  a  few 
weeks,  cannot  bestow  such  a  special  attention  upon  the  inter- 
ests of  local  communities  as  to  prescribe  by  statute  that  rail- 
road companies  shall  be  obliged  to  maintain  stations  at  this 
or  that  point;  that  such  legislatures  have  not  the  proper  facili- 
ties for  determining  where  such  stations  should  be  located, 
without  doing  injustice  to  the  railroad  company  on  the  one 
hand  or  to  the  people  on  the  other  hand;  and  that  conse- 
quently the  power  ought  to  reside  in  the  judicial  courts,  upon 
a  full  hearing,  to  make  such  determination,  and  to  enforce  it 

'  People  V.  New  York  &c.  R.  Co.,  »  Northern  Pac.  E.  Co.  v.  Waeh- 

104  N.  Y.  58,  67 ;  s.  c.  58  Am.  Rep.  ington,  142  U.  S.  492  (Brewer, Field, 
454.  and  Harlan,  JJ.,  dissenting). 
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by  mandamus,  the  writ  going  of  course,  only  in  a  clear  and 
strong  case  of  public  necessity.  Such  in  substance  is  the  doc- 
trine of  the  Supreme  Court  of  Nebraska;'  and  such  mani- 
festly is  the  principle  on  which  other  courts  have  acted.^  But 
under  this  theory  there  must  of  course  be  a  very  clear  case  of 
public  necessity  for  the  establishment  of  the  depot  at  a  particu- 
lar place,  otherwise  the  writ  will  not  lie.' 

§  7829.  Does  not  Lie  to  Compel  the  Performance  of  Dis- 
cretionary Acts.  —  It  is  a  settled  principle  in  relation  to  the 
use  of  the  writ  of  mandamus,  especially  with  reference  to  corpo- 
rations, that  where  the  statute  law  vests  in  a  corporation,  or 
in  its  governing  body  or  officer,  a  discretion  in  relation  to  a 
particular  matter,  that  discretion  will  not  be  controlled  by 
ffiandamus,  whether  it  has  been  exercised  wisely  or  unwisely.* 
On  this  ground  a  mandamus  has  been  refused  to  control  the 
action  of  a  board  o^  school  directors;^  to  compel  the  Governor  to 
issue  a  proclamalion  prescribed  by  law  on  the  application  for  a 


'  State  V.  Republican  Valley  E. 
Co.,  17  Neb.  647 ;  s.  c.  52  Am.  Eep. 
424. 

"  People  V.  Chicago  &o.  E.  Co.,  130 
111.  175;  Eailroad  Commissioners  v. 
Portland  &c.  E.  Co.,  63  Me.  269;  s.  c. 
18  Am.  Eep.  208. 

»  Mobile  &c.  R.  Co.  v.  People,  132 
111.  559,  572;  s.  c.  22  Am.  St.  Rep.  556. 
On  the  subject  of  the  location  of  a  rail- 
way station,  the  following  cases,  hold- 
ing that,  the  question  being  one  of 
public  duty,  a  railway  company  can- 
not bind  itself,  by  contract  with  pri- 
vate individuals,  to  locate  its  station 
at  a  particular  point,  may  be  com- 
pared with  those  which  have  pre- 
ceded :  Bestor  v.  Wathem,  60  111.  138 ; 
Linder  V.  Carpenter,  62  111.  309 ;  Marsh 
V.  Fairbury  &c.  R.  Co.,  64 IJl.  414 ;  s.  c. 
16  Am.  Rep.  564 ;  Snell  v.  Pells,  113  111. 
145;  St.  Louis  &c.  E.  Co.  v.  Mathers, 
71  111.  592 ;  g.  c.  22  Am.  Rep.  122 ;  and 
104  111.  257.  A  provision  in  the  char- 
ter of  a  railroad  company  that  "  the 
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corporation  shall  be  obliged  to  receive 
at  all  proper  times  and  places  and  con- 
vey persons  and  articles,"  is  held  to 
mean  at  all  reasonable  times  and 
places,  consistent  with  the  right  of 
the  public  to  use  the  road ;  and  it  is 
held  that,  whether  or  not  the  times 
and  places  established  by  the  corpo- 
ration are  of  this  description,  is  ul- 
timately to  be  determined  by  the 
judicial  courts;  and  that  where  the 
railroad  commissioners,  acting  in 
pursuance  of  their  power,  have  di- 
rected a  railroad  company  to  estab- 
lish a  station  at  a  certain  place,  that 
direction  will  be  enforced  by  man- 
damus. Railroad  Commissioners  v. 
Portland  &c.  R.  Co.,  63  Me.  269;  s.  c. 
18  Am.  Rep.  208. 

'  People  V.  Bell,  4  Cal.  177.  Com- 
pare Commonwealth  v.  President  of 
Anderson  Ferry,  7  Serg.  &  R.  (Pa.) 
6. 

'  Clark  V.  Board  of  Directors,  24 
Iowa,  266. 
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charter  of  a  corporation,  the  statute  requiring  him  to  issue  it 
when  satisfied  that  the  law  has  been  in  all  respects  complied 
with;*  to  compel  the  Commissioner  of  Insurance  to  admit  a.  for- 
eign insurance  company  to  do  business  in  the  State; "^  or  to  compel 
a  railroad  company  to  maintain  a  station  at  a  particular  place, 
there  being  no  statute  so  requiring.'  But  mandamus  may  be 
resorted  to,  to  compel  an  inferior  officer  to  do  the  act  which  is 
sought  to  be  enforced,  in  all  cases  where  the  officer  has  no 
discretion,  and  where  he  is  under  obligation  to  do  the  specific 
act,  and  there  is  no  adequate  remedy  in  the  ordinary  course 
of  law.* 

§  7830.  Who  Apply  for  the  Writ:  Plaintiff  in  the  Action. 

Where  the  writ  is  demanded  to  enforce  a  public  right,  the 
action  is  generally  brought  on  behalf  of  the  United  States,  or 
the  State,  as  the  case  maybe,  by  its  Attorney-General  or  pros- 
ecuting attorney  according  to  the  directions  of  the  statute  law.* 


»  State  V.  Chase,  5  Ohio  St.  528. 

*  American  Casualty  Ins.  Co.  v. 
Fyler,  60  Conn.  448;  «.  c.  25  Am.  St. 
Eep.  337;  22  Atl.  Eep.  494;  post, 
§  7902. 

'  Northern  &c.  E.  Co.  v.  Washing- 
ton, 142  U.  S.  492;  s.  c.  11  Bail.  & 
Corp.  L.  J.  115;  12  Sup.  Ct.  Eep. 
283.  An  analogous  doctrine  is  that 
the  writ  of  mandamus  does  not  issue 
to  compel  judicial  action;  but  as  ju- 
dicial action  cannot  be  in  any  case 
imputed  to  a  private  corporation, 
this  princirle  is  irrelevant  to  the 
present  discussion.  United  States  v. 
Lawrence,  3  Ball.  (IT.  S.)  42 ;  Chase 
*.  Blackstone  Canal  Co.,  10  Pick. 
(Mass.)  244.  Where,  however,  an 
association  .or  society  has  certain 
fltatutes  for  the  control  of  the  rights 
•of  its  members  in  the  society,  and 
certain  judicatories  to  administer 
those  statutes,  mandamus  does  not  lie 
in  behalf  of  a  member  to  enforce  his 
rights  therein,  until  his  remedies 
have  been  exhausted  before  the  ad- 


judicatory of  the  society.  Ante,  §  912. 
That  tlie  members  of  a  county  court 
act  ministerially  in  contracting  for 
public  work  and  may  be  controlled 
by  mandamus,  —  see  Anderson  County 
Court  V.  Stone,  18  B.  Mon.  (Ky.)  848. 
Mandamus  against  a  judge  to  reinstate 
a  suit  instituted  by  a  corporation, 
erroneously  dismissed  for  want  of 
sufficient  security  for  costs :  Ex  parte 
Morgan,  30  Ala.  51. 

*  People  V.  Bell,  4  Cal.  177. 

'  In  Northern  &c.  E.  Co.  v.  Wash- 
ington, 142  U.  S.  492;  s.  c.  11  Eail.  & 
Corp.  L.  J.  115 ;  12  Sup.  Ct.  Eep.  283, 
it  was  prosecuted  in  the  name  of 
Washington  Territory  on  the  relation 
of  Dunstin,  its  prosecuting  attorney. 
In  New  Orleans  &c.  E.  Co.  v.  Missis- 
sippi, 112  XJ.  S.  12,  it  was  brought  on 
the  relation  of  a  district  attorney  of 
one  of  the  judicial  districts  of  the 
State  of  Mississippi.  In  Connecticut, 
a  mandamus  to  compel  a  railroad  com- 
pany to  continue  to  operate  the  road 
to  the  terminus  fixed  by  the  charter 
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It  may  also  be  brought  on  the  relation  of  some  other  public 
board  or  official,  whose  office  is  directly  concerned  with  the 
performance  of  the  public  duty  demanded  of  the  corporation.* 
According  to  the  weight  of  authority,  it  may  also"  be  brought 
on  the  relation  of  a  private  party,  even  where  the  object  is  to 
enforce  the  performance  of  a  public  duty.^  But  other  courts 
take  the  view  that,  except  where  the  legislature  has  otherwise 
provided,  only  the  State  can  proceed,  whatever  may  be  the 
form  of  proceeding,  and  that  there  can  be  no  collateral 
inquiry,  in  an  action  by  a  private  citizen,  as  to  the  failure  of 
a  corporation  to  perform  a  public  duty,  or  to  discharge  a  debt 
■v\(hich  it  owes  to  the  public  generally.* 

§  7831.  Against  CorporatLon  in  Corporate  Ifame.  — A  writ 
of  mandamus  may  properly  be  directed  against  a  corporation 


was  held  to  be  properly  applied  for 
by  tbe  attorney  for  the  State.  State 
V.  Hartford  &c.  E.  Co.,  29  Conn.  538. 

*  For  instance,  in  Pennsylvania,  a 
mandamus  to  compel  a  railroad  com- 
pany to  reconstruct  a  highway  injuri- 
ously occupied  by  it,  may  be  instituted 
on  the  relation  of  the  road  commis- 
sioner of  the  township  within  which 
the  highway  is  situated,  acting  offi- 
cially and  after  procuring  the  consent 
of  the  Attorney-General.  Com.  v. 
New  York&c.  E.  Co.,  138  Pa.  St.  58; 
t.  c.  20  Atl.  Eep.  951. 

2  Union  Pac.  E.  Co.  v.  Hall,  91 
TJ.  S.  343 ;  affirming  s.  c.  4  Dill.  (U.  S.) 
479.  In  the  opinion  of  the  court  in 
this  case  by  Mr.  Justice  Strong,  the 
following  passage  occurs,  at  page  355 : 
"  There  is,  we  think,  a  decided  pre- 
ponderance of  American  authority  in 
favor  of  the  doctrine,  that  private 
persons  may  move  for  a  mandamus 
to  enforce  a  public  duty,  not  due 
to  the  government  as  such,  without 
the  intervention  of  the  government 
law-oflScer.  People  ».  Collins,  19 
Wend.  (N.  y.)  66;  County  Com m'rs 
V.  People,  11  111.  202;  Ottawa  v. 
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People,  48  111.  233;  Hamilton  v. 
State,  3  Ind.  452;  People  v.  Halsey, 
37  Ind.  344;  State  v.  County  Judge 
of  Marshall,  7  Iowa,  186;  State  v. 
Eahway,  33  N.  J.  L.  110;  Watts  v. 
Carroll  Parish,  11  La.  An.  141.  See 
also  Dillon  on  Mua.  Corp.,  sec.  695; 
High  on  Ex.  Eem.,  sees.  431,  432; 
Cannon  v.  Janvier,  3  Houst.  (Del.)  27. 
The  principal  reasons  urged  against 
the  doctrine  are,  that  the  writ  is  pre- 
rogative in  its  nature, — a  reason 
which  is  of  no  force  in  this  country, 
and  no  longer  in  England,  —  and 
that  it  exposes  a  defendant  to  be 
harassed  with  many  suits.  An  an- 
swer to  the  latter  objection  is,  that 
granting  the  writ  is  discretionary 
with  the  court,  and  it  may  well  be 
assumed  that  it  will  not  be  unneces- 
sarily granted." 

'  Martindale  v.  Kansas  City&c.  E. 
Co.,  60  Mo.  508.  In  this  case  it  was 
held  that  an  action  could  not  be  main- 
tained by  a  private  person  for  the  re- 
fusal of  a  railroad  company  to  trans- 
port him  to  and  from  a  station  which 
they  had  abandoned. 


MANDAMUS  AGAINST  coRPOBATioNS.     [6  Thoinp.  Corp.  §  7832. 

in  its  "corporate  name,  and  need  not  necessarily  be  directed 
against  the  officers  who  wield  its  power.* 

§  7832.  Corporation  may  Appeal  where  tlie  Writ  Buns. 
Agratnst  its  Officers. — But  where  the  writ  is  directed  against, 
the  oflBcers  of  a  corporation  to  compel  them  to  perform  a  cor- 
porate act,  it  has  been  regarded  as  a  proceeding  against  the- 
corporation  itself,  in  such  a  sense  as  entitled  it  to  appeal  from* 
the  decision  in  its  corporate  name.^ 

'State  V.  Chic^o  &c.  K.  Co.,  79     (araJe,  §7589)  it  will  be  discovered  that 
Wis.  259 ;  g.  c.  12  L.  E.  A.  180;  48  N.      the  defendant  was  a  corporation. 
W.  Eep.  243.    In  many   preceding  '  Louisville  v.  Kean,  18  B.  Mon. 

cases  where  the  writ  was  Buccessful     (Ky.)  9. 
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CHAPTEK    CXCI. 

LIMITATION  AND  LACHES. 

Sbction  Section 

7837.  Corporations  may  acquire  title     7840.  Part  payment  to  take  the  case 

by  adverse  possession  out  of  the  statute. 

7838.  Limitation  of  actions  to  forfeit      7841.  Limitation  of   actions   against 

charters.  foreign  corporations. 

7839.  Limitation  of  actions  hy  credit-     7842.  Equitable  doctrine  of  laches. 

ors  against  trustees  of  corpo- 
rations. 

§  7837.  Corporations  may  Acquire  Title  by  Adverse  Pos- 
session. —  Statutes  of  limitation  operate  upon  the  plaintiff,  so 
as  to  deprive  him  of  his  remedy.  Such  being  their  operation, 
where  a  corporation,  sued  for  the  recovery  of  land,  defends 
on  the  ground  of  title  perfected  through  adverse  possession 
under  the  statute  of  limitations,  it  is  immaterial  whether  it 
is  capable  of  acquiring  title  to  land,  under  its  governing  stat- 
ute; but  it  is  sufficient  that  it  can  acquire  and  hold  possession, 
and  that  it  has  done  so.  When  it  is  considered  that  a  corpo- 
ration may  be  a  disseisor,^  the  conclusion  naturally  follows 
that,  when  sued  in  any  kind  of  action  for  the  possession  of 
real  property,  it  may  defend  upon  the  ground  of  having  had 
an  adverse  possession  during  the  period  of  the  statute  of  limi- 
tations, equally  with  a  natural  person.* 

§  7838.  lilmitatlon  of  Actions  to  Forfeit  Charters.  —  Stat- 
utes have  been  enacted  imposing  a  special  limitation  upon  the 
time  within  which  an  action  can  be  brought  by  the  State  to 
forfeit  the  charter  of  a  corporation  for  misuser  or  non-user. 
In  Ohio,  for  instance,  where  the  action  is  for  misuser,  the 

1  Ante,  §§  5777,   6305,  7394,   7398,  Wend.  (N.  Y.)  587;  People  ?;.  Trinity 

7399.  Church,  22  N.  Y.  44;  affirming  s.  c, 

*  Humbert  v.  Trinity  Church,  24  30  Barb.  (N.  Y.)  537. 
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limitation  is  five  years,  but  where  it  is  to  oust  it  of  a  fran- 
chise not  conferred,  it  is  twenty  years.^  The  principle  which 
applies  to  ordinary  statutes  of  limitation  is  equally  applicable 
to  a  statute  of  this  kind,  that,  want  of  knowledge  on  the  part 
of  the  State  or  of  its  officer  not  superinduced  by  fraud,  does 
not  take  the  case  out  of  the  statute.^ 

§  7839.  Limitation  of  Actions  by  Creditors  against  Trus- 
tees of  Corporations.  —  It  has  been  held  that  the  directors  of 
a  corporation  are  not  such  trustees  of  its  assets  in  behalf  of 
creditors  as  to  debar  them  from  interposing  the  defense  of  the 
statute  of  limitations,  when  the  creditors  bring  a  bill  in  equity 
to  charge  them  with  funds  of  the  corporation  alleged  to  be 
wrongfully  converted  by  them.  The  theory  of  the  holding  is 
that  the  trust  under  which  they  hold  the  property  of  the  cor- 
poration in  favor  of  creditors  is  not  an  express  trust,  but  a 
"trust  which  the  law  raises  for  equitable  purposes;  and  the 
court  reason  that  one  who  is  not  actually  a  trustee,  but  upon 
whom  that  character  is  forced  by  a  court  of  equity,  may  avail 
himself  of  the  statute  of  limitations.'  That  this  is  the  rule  in 
regard  to  trustees  of  those  implied  trusts  which  courts  of 
equity  raise  for  the  purposes  of  justice,  is  true.*     But  it  is  be- 

'  State  V.    Standard  Oil   Co.,    49  provisions  is  limited  to  five  years. 

Ohio  St.  137,188;  s. c.  34 Am. St. Eep.  Wenesi),Graves,41Fed.Eep.459;s.c. 

541 ;  30  N.  E.  Eep.  279.  7  Eail.  &  Corp'.  L.  J.  392.    And  it  has 

^  State  V.  Standard  Oil  Co.,  49  Ohio  been  held  that  where,  under  this  stat- 
St.  137;  8.  c.  84  Am.  St.  Eep.  541;  30  ute,  the  right  to  forfeit  the  charter  of 
N.E.  Eep.  279.  Under  section  1047  a  national  bank  has  been  lost  by  lapse 
of  the  Eevised  Statutes  of  the  United  of  time,  this  has  the  effect  of  bar- 
States,  providing  that  "  no  suit  or  ring  a  proceeding  against  the  direct- 
prosecution  for  any  penalty  or  for-  ors  to  charge  them  personally  with 
feiture,  pecuniary  or  otherwise,  ac-  the  violation  of  law  for  which  the 
cruing  under  the  laws  of  the  United  charter  might  have  been  forfeited. 
States,  shall  be  maintained,  except  in  Ibid. 

cases  where  it  is  otherwise  specially  »  Baxter  v.  Moses,  77  Me.  465, 481 ; 

provided,    unless   the   same  is  com-  s.  c.  52  Am.  Eep.  783. 

menced  within  five  years  from   the  *  Baker  v.  Atlas    Bank,   9  Mete, 

-time  when  the  penalty  or  forfeiture  .(Mass.)  182;  Peabody  d.  Flint,  6  Allen 

accrujd,"  it  has  been  held  that  the  (Mass.),   52;    Farnam  «.    Brooks,   9 

right    to    forfeit    the    charter    of   a  Pick.  (Mass.)  212;  Kane  ti.  Black,  7 

national  bank  lor  a  violation  of  its  Johns.    Oh.   (N.  Y.)    90;    Stringer's 
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lieved  that  such  is  not  the  nature  of  the  trust  upon  which  the 
directors  of  a  corporation  hold  its  assets  for  its  creditors  after 
it  becomes  insolvent.  They  are  not  made  involuntary  trus- 
tees in  a  suit  in  equity  for  the  purposes  of  a  particular  case, 
but  they  are  regarded  in  equity  as  holding  a  trust  fund  for  the 
benefit  of  the  creditors  of  the  company  for  general  purposes;' 
and  the  general  rule  is  that  the  statute  of  limitations  is  not 
available  to  them  until  they  repudiate  their  trust  relation  and 
begin  an  adverse  holding,  which  must  be  openly  and  publicly 
manifested.* 

§  7840.  Part  Payment  to  Tate  the  Case  out  of  the 
Statute.  —  Where  a  part  payment  of  a  debt  is  pleaded  to  take 
the  case  out  of  the  statute  of  limitations,  if  the  debtor  is  a  cor- 
poration, there  will,  in  some  cases,  be  a  question  whether  the 
debt  has  been  paid  on  behalf  of  the  corporation  hy  a  person 
authorized  thereto.'  Where,  as  in  the  case  of  a  religious  corpo- 
ration, the  corporation  consists  of  the  trustees,  churchwar- 
dens, or  other  governing  body,  and  not  of  the  congregation, 
then  the  question  will  be  whether  the  governing  body,  where 

Case,  L.  E.  4  Ch.  475 ;  Ee  Alexander  and  money  has  teen  advanced  to  the 

Palace  Co.,  21  Ch.  Div.  149;  Carrol  v.  corporation  on  the  faith  of  the  assess- 

Green,  92  U.  S.  509.  ments,  and  the  president  of  the  cor- 

^  Ante,    §§    1569,  2951.     Compare  poration  has  collected  some  of  the  as- 

especially  ante,  §§  4361,  4362.  sessments,  and  has  not   turned  over 

"  Compare    ante,   §'  3779,  eb  leq.,  §  ^^^  money  to  the  lenders,  he  is  deem- 

4363.    It  has  been  held  that  an  action  ed  to  hold  the  same  in  trust  for  them, 

by  a  stockholder  against  the  directors  and  their  right  of  action  against  him 

of  an  insolvent  national  bank,  founded  to  recover  the  same  dates  from  the 

in  their  negligence  and  wrongful  acts,  time  when,  repudiating  the  trust,  he 

whereby  the  stockholders  were  com-  assumed  to  hold  the  money  adversely 

pelled  to  pay  assessments,  is  not  an  to  them ;  that  is  to  say,  from  the  time 

action    "  to   enforce  a  liability  ere-  he  refused  to  pay  it  over  to  them  upon 

ated    by  law,"   and    is    not,  hence,  request,  and  the  statute  of  limitations 

within  the  three  years  limitation  pre-  begins  to  run  from  that  date.    Pugh 

scribed  by  section  394   of   the  New  v.  Miller,  126  Ind.  189;  s.  c.  25  N.  B. 

York  Code  of  Civil  Procedure.    Brin-  Eep.  1040. 

kerhoff  v.   Bostwick,  99   N.  Y.  185;  '  See,  for  example,  Eew  v.  Petet, 

reversing  g.  c.  24  Hun  (N.  Y.),  362.  1  Ad.  &  El.  196,  where  a  verdict  re- 

Where  a  corporation  has  been  created  solving  this  question  in  the  affirma- 

to  construct  a  gravel  road,  with  power  tive  was  sustained. 
to  lay  assessments  upon  adjacent  lands, 
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they  contracted  by  their  own  names,  authorized  such  part 
payment.  This  may  be  illustrated  by  a  case  where  a  parish 
vestry,  having  resolved  to  borrow  money  for  the  purposes  of 
building  an  almshouse,  borrowed  the  money  upon  the  security 
of  a  promissory  note,  signed  by  the  defendants,*  with  the  stipu- 
lation that  interest  due  upon  the  note  should  be  regularly 
paid  by  the  overseers  for  the  time  being,  to  a  period  within 
six  years  from  the  date  when  the  action  was  brought  upon 
the  note.  It  was  held  to  be  a  question  for  the  jury,  in  dealing 
with  the  defense  of  limitation,  whether,  by  the  form  of  the 
note,  the  defendants  had  not  constituted  the  parish  officers  for 
the  time  being,  their  agents  for  the  payment  of  interest,  so  as 
to  take  the  case  out  of  the  statute.* 

§  7841.  Liimitation  of  Actions  agraiast  Foreig-n  Corpora- 
tions. —  Statutes  of  limitation  form  no  part  of  any  contract 
unless  made  so  by  the  parties  to  the  contract.  They  concern 
only  the  forrro  and  time  of  the  remedy  for  a  breach  of  it.  They 
are  local,  and  have  force  only  within  the  State  which  enacts 
them;  and  the  courts  of  one  State  will  not  enforce  the  statutes 
of  limitation  of  another  State.  Nearly  all  statutes  except  from 
the  time  when  they  run  any  period  of  time  during  which  the 
debtor  is  a  non-resident  of  the  State  and  beyond  the  reach  of 
its  process.  This  exception  is  generally  made  by  the  use  of 
the  word  "  person"  in  describing  the  debtor;  but,  on  a  principle 
of  interpretation  already  considered,'  it  is  justly  held  that  a  cor- 
poration is  within  the  meaning  of  the  statute;  since  the  policy 
could  not  be  imputed  to  the  legislature  of  making  a  discrimi- 
nation against  its  own  citizens  in  favor  of  foreign  corporations, 
which  it  expressly  refuses  to  make  in  respect  of  foreign  citi- 


>  Thus  "J.  H.,  churchwarden,  J.  Co.,  1  Denio  (N.  Y.),  441);  Eathbun 

E.,  overseer,  or  others  for  the  time  v.  Northern  Cent.  E.   Co.,  50  N.  Y. 

being."  656;    Eobinson    v.    Imperial    Silver 

»  Jones  V.  Hughes,  5  Exch.  104.  Min.    Co.,    5    Nev.    43    (overruling 

»  Ante,  §5  11,  5689,  7366,  7700.  ChoUar-Potosi  Min.  Co.  v.  Kennedy, 

*  Olcott  V.  Tioga  E.  Co.,  20  N.  Y.  3  Nev.  361,  372;    s.  c.  93  Am.  Dec. 

210;  s.  c.  76  Am.  Dec.  393  (overrul-  409);  State  v.  Central  Pac.  R.  Co.,  10 

ing  Faulkner  v.  Delaware  &c.  Canal  Nev.  47,  81. 
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against  a  foreign  corporation  until  such  time  as  it  comes 
voluntarily  within  the  State  and  submits  to  its  jurisdiction  in 
some  of  the  modes  elsewhere  pointed  out.'  The  mere  fact 
that  it  has  property  in  the  State  which  might  be  seized  or 
affected  in  a  proceeding  in  rem,  does  not,  it  has  been  held,  take 
the  case  out  of  this  rule.  Nor  is  the  rule  less  applicable  because 
the  action  is  brought  by  a  foreign  creditor,  unless  the  statute 
makes  a  discrimination  against  such  creditors.^  On  the  other 
hand,  a  foreign  corporation  which  has  acquired  within  the 
domestic  State  a  domicile  for  the  purposes  of  litigation  in  any 
of  the  modes  elsewhere  pointed  out,'  is  not  a  non-resident  in 
such  a  sense  as  supends  the  operation  of  the  statute  of  limita- 
tions against  it,  but  may  plead  the  statute  of  limitations  as  a 
resident  corporation  might.*  These  principles  conform  to  the 
principle  which  governs  in  the  interpretation  of  this  excep- 
tion to  the  statute  of  limitations  in  the  case  of  non-resident 
persons:  the  true  test  of  the  running  of  the  statute  being 
whether  the  defendant  invoking  its  power  has  been  amenable 
to  the  service  of  process  during  the  whole  period  of  its  non- 
residence.'  For  instance  if,  under  the  local  statute,  a  foreign 
corporation  have  a  managing  agent  within  the  State  upon 
whom  process  may  be  served,  so  as  to  give  jurisdiction  over 
it  in  actions  in  personam,  the  period  during  which  the  run- 
ning of  the  statute  will  be  suspended  against  it,  will  be  the 
period  during  which  the  plaintiff  is  disabled  from  suing  by 
reason  of  its  having  no -such  managing  agent  in  the  State.* 

'  Post,  §  7889,  et  seg.  period  of  non-residence,  the  foreign 
'  "Waterman  v.  Sprague  Man.  Co.,  corporation  was  domiciled  within  the 
55  Conn.  554,  576;  s.  e.  12  Atl.  Eep.  State  for  jurisdictional  purposes, — 
240.  and  notably  in    a   case   where    the 
'  Post,  i  7889,  et  seg.  foreign  corporation  was  the  lessee  of 
'  Hubs  v.  Central  E.  &c.  Co.,  66  a  railroad  in  the  domestic  State,  con- 
Ala.  472.  nected  with  a  road  of  which  it  was 
'  Ibid.  the  owner  in  the  State  of  its  own 
'  Express  Co.  v.  Ware,  20  Wall,  origin,  and  where  it  had  a  managing 
(U.  S.)  543.    It  is  believed  that  in  agent  of    its  leased  railroad  within 
some  of  the  foregoing  cases  the  true  the  domestic  State,  — a  circumstance 
principle  has  been  tmsapplied,  so  as  which  clearly  made  it  amenable  to 
to  cut  off  the  defense  of  limitation  the  process  of  the  courts  of  that  State 
in  cases  where,  during  the  alleged  in  actions  in  personam.    Eathbun  v. 
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§  7842.  Equitable  Doctrine  of  liacbes.  —  Outside  the 
direct  operation  of  statutes  of  limitation,  lies  the  equitable 
doctrine  of  laches;  a  doctrine  under  the  operation  of  which 
courts  of  equity  frequently  repel  suitors  where,  under  all  the 
circumstances  of  the  case,  they  have  been  guilty  of  inexcus- 
able delay  in  moving  to  enforce  their  rights,  so  that  there  is  a 
probability  that  adverse  rights  have  been  acquired  upon  the 
faith  of  the  existing  state  of  things,  which  would  be  disturbed 
if  such  suitors  were  admitted  to  the  remedy  which  they  seek. 
Premising  that,  in  the  application  of  this  doctrine  of  laches, 
courts  of  equity  do  not  necessarily  apply  the  analogy  of  the 
statute  of  limitations,  a  decision  may  be  referred  to  where  it 
was  held  that  a  transaction  fairly  and  openly  entered  into 
between  a  corporation  and  one  of  its  directors,  sanctioned  by 
all  and  inuring  to  the  benefit  of  the  corporation,  will  not  be 
set  aside  at  its  instance,  seven  years  afterwards,  on  the  ground 
that  it  was  ultra  vires;^  and  another,  where  it  was  held  that 
the  stockholders  of  a  corporation  cannot  have  an  agreement 
by  its  officers  canceled  after  it  has  been  acted  upon  by  the 
other  party  for  more  than  twenty  years,  on  the  ground  that  they 
have  just  discovered  the  facts  entitling  them  to  such  cancella- 
tion, where  they  could,  by  the  exercise  of  even  slight  diligence, 
have  easily  discovered  such  facts,  at  any  time  after  the  execu- 
tion of  the  agreement.^  Numerous  other  applications  of  this 
doctrine  have  already  been  given,  as  will  be  seen  by  a  refer- 
ence to  the  index. 

Northern  Cent.  E.  Co.,  50  N.  Y.  656.  effect  that  the  fact  that  the  foreign 

Such  a  construction  of  the  statute  corporation  may  have  had,  during  the 

visits  upon  foreign  corporations  a  dis-  whole    period,  property  within  the 

crimination  which  is  not  visited  upon  domestic  State  which  might  have  been 

foreign  citizens.    There  is  a  holding  reached  by  a  proceeding  in  rem,  does 

in  Vermont  to  the  effect  that  statutes  not  enable  it  to  avail  itself  of  the  de- 

of  limitation  do  not  commence  run-  fense  of  the  statute.    Waterman   v. 

ning  in  favor  of  a  foreign  corporation  Sprague  Man.  Co.,  55  Conn.  554,  576. 
until  it  acquires    tangible    property  i  Pneumatic  Gas  Co.  v.  Berry,  1J3 

within  the  State :    Hall  v.  Vermont  XJ.  S.  322. 

&c.  R.  Co.,  28  Vt.  401.    But  this  is  ■'  Jesup  v.  Illinois  &c.  E.  Co.,  43 

contrary  to  the  doctrine  in  Connect!-  Fed.  Eep.  483. 


cut,  which,  as  above  seen,  is  to  the 
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CHAPTEK    CXCII. 

EXECUTIONS  AGAINST  CORPORATIONS. 

Art.    I.    In  General.    §§  7847-7860. 
Art.  II.    The  Writ  and  Proceedings  Thereunder. 
7869. 

Article  I.    In  General. 


§§  7865- 


7848. 


7849. 


Section 

7847.  General  rule  that  corporate  prop- 
erty subject  to  execution. 
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§  784:7.  General  Rule  tbat  Corporate  Property  Subject  to 
Execution. — The  jus  disponendi  is  involved  in  the  very  idea 
of  property;  and  it  is  well  said  that,  in  the  absence  of  some 
express  legal  exemption,  "  it  is  an  inseparable  incident  to 
property,  legal  or  equitable,  that  it  should  be  liable  to  thq 
debts  of  the  owner,  as  it  is  to  his  alienation."^  This  princi- 
ple, in  its  application  to  the  property  of  corporations,  is  de- 

*  Hough    V.  Cress,   4    Jones  Eq.  corporate  would  give,  in  the  absence 

(N.  C.)  295,  297;   ante,  §  6466.    It  is  of  any  restriction,  the  power  to  ac- 

stated  in  an  elementary  work  that  the  quire  and  dispose  of  property.   Grant 

mere  grant  of  the  right  to  be  a  body  Corp.  4. 
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clared  by  statute  in  several  States.  Nevertheless,  it  has  been 
said  that  some  restriction  upon  this  right  is  generally  found, 
either  in  the  object  of  the  incorporation  or  in  the  nature  of  the 
property.  But  it  is  very  properly  conceded  that  where  such 
&  restriction  does  not  apply,  a  corporation  may  be  regarded 
as  occupying  the  position  of  an  individual  owner.  "  There 
would  be  the  same  right  of  voluntary  alienation,  and  a  like 
liability  to  involuntary  alienation.  What  the  company  could 
convey,  its  creditors  might  subject."^  It  follows  that  the 
property,  whether  real  or  personal,  of  corporations  which  are 
formed  for  the  prosecution  of  objects  of  personal  benefit,  such 
as  banking,  trading,  and  manufacturing  companies,  may  be 
seized  and  sold  for  the  payment  of  the  debts  of  the  corpora- 
tion, in  like  manner  as  the  property  of  individual  debtors 
may  be  seized  and  sold.^  A  corporation  cannot  therefore 
claim  that  its  funds  are  exempt  from  the  process  of  its  cred- 
itors, because  it  needs  them  for  the  repair  of  its  works,  or  has 
by  resolution  set  them  aside  for  that  purpose,'  unless  those 
works  are  affected  with  a  public  interest.*  And  even  then, 
whatever  exemption  from  execution  the  law  annexes  to  the 
property  of  private  corporations  necessary  for  the  perform- 
ance of  their  public  duties,  under  the  principles  hereafter  stated, 
may  be  waived  by  the  legislature;  and  the  power  of  the  leg- 
islature to  subject  the  property  of  a  corporation,  of  whatever 
description,  to  the  payment  of  its  debts,  is  undeniable.* 

§  7848.  Otherwise  as  to  Property  of  Corporations  Created 
for  Public  Objects.  —  But  in  respect  of  corporations  created 
for  public  objects,  such  as  railway,  turnpike  and  canal  compa- 
nies, the  view  is  that  property  belonging  to  such  corporations, 
which  is  indispensable  to  the  exercise  of  the  franchises  con- 
ferred upon  them  and  to  the  performance  of  the  correlative 

'  Coe  V.  Columbus  &c.  E.  Co.,  10     ical&c.  Orphan   Home  v.  Buffalo  &c. 
Ohio  St.  372,  377;  «.  c.  75  Am.  Dec.     Asso.,  64  N.  Y.  561. 
618,  520,  521.  »  Fox  v.  Eeed,  3  Grant  Gas.  (Pa.) 

2  State  V.  Bank,  6  Gill  &  J.  (Md.)      81. 
205;  «.  c.  26  Am.  Dec.  561;  Evangel-  *  Post,  §  7848. 

'  Louisville  &o.  Co.  v.  Ballard,  2  Mete.  (Ky.)  165. 
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duties  whicli  thej^  have  assumed  in  behalf  of  the  public,  is 
not  vendible  in  execution  for  the  satisfaction  of  their  debts.* 
Thus,  a  creditor  of  a  turnpike  company  cannot  levy  upon  and 
sell,  under  his  execution,  a  section  of  the  company's  road.^ 
Neither  can  a  creditor  of  a  canal  company  levy  his  execution, 
as  was  attempted  in  one  case,  "  on  a  house  and  lot,  sundry 
canal  boats,  a  wharf  and  sundry  other  lots";  and  in  such  a 
case  an  injunction  will  be  granted  to  restrain  the  sale.'  So,  a 
railway  and  its  appurtenances,  being  necessary"  to  the  exercise 
of  the  franchise  granted  by  the  State,  cannot  be  levied  on  and 
sold  under  an  execution  on  a  judgment  against  the  corpora- 
tion.* So,  where  the  plaintiff  purchased,  at  a  sale  at  execu- 
tion against  a  navigation  company,  certain  lands  which  had 
been  condemned  for  its  use  under  the  provisions  of  its  act  of 
incorporation,  including  the  bed  covered  by  the  waters  of  its 
canal  at  its  terminus,  and  thereafter  brought  an  action  to  re- 
cover its  possession,  it  was  held  that  he  must  be  nonsuited.* 

§  7849.  Sequestration  of  Earnings.  —  In  such  a  case  the 
statute  law  has  intervened  in  some  States  and  provided  for 
the  sequestration  of  the  tolls  or  earnings  of  the  corporation,, 
while  allowing  it  to  proceed  with  its  public  duties.* 

'  Foster  v.  Fowler,  60  Pa.  St.  27.  Colwell,  39  Pa.  St.  337 ;  (.  c.  80  Am. 

'  Ammant  v.  New  Alexandria  &c.  Dec.  526.    Two  cases  which  impugn, 

Turnp.  Co.,  13  Serg.  &  E.  (Pa.)  210;  this  doctrine  are  State  v.  Eives,  & 

s.c.  15  Am.  Dec.593.  Ired.L.(N.C.)297,andArthurv.Com- 

»  Gue  V.  Tide  "Water  Canal  Co.,  24  mercial  &c.  Bank,  9  Sm.  &  M.  (Miss.) 

How.  (U.S.)  257.    It  was  said,  among  394 ;  «.  c.  48  Am.  Dec.  719,  which  fol- 

other  things,  by  Chief  Justice  Taney,  lows  State  v.  Rives.    The  former  case 

in  giving  the  opinion  of  the  court  in  is  overruled  by  the  same  court  in 

this  case,  that  it  would  be  against  the  Gooch  v.  McGee,  83  N.  C.  59 ;  «.  c.  35 

principles  of  equity  to  allow  a  single  Am.  Eep.  558;  and  the  latter  is  dis- 

creditor  to  destroy  a  fund  to  which  credited  by  the  case  last  cited  and  by 

other  creditors  have  a  right  to  look  the  whole  current  of  judicial  author- 

for  payment,  and  equally  against  the  ity.    But  in  Coe  ti.  Columbus  &c.  E. 

principles  of  equity  to  permit  him  to  Co.,  10  Ohio  St.  372,  403;  8.  c.  75  Am. 

destroy  the  value  of  the  property  of  Dec.  518,  —  it  was  held  that  such  a 

the  stockholders,  by  dissevering  from  levy  could  be  made, 
the  franchise  property  which  was  es-  °  Gooch  v.  McGee,  83  N.  0. 59 ;  «.  e. 

eential  to  its  useful  existence.  35  Am.  Eep.  558. 

*  Youngman  v.  Elmira  &c.  E.  Co.,  *  See  Eev.  Code  N.  C.  1883,  ch.  16, 

65  Pa.  St.  278 ;    Plymouth  E.  Co.  v.  §  671,    et    teq.     When   this  question 
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§  7850.  Liiens  of  Judgements  upon  Kailroad  Property.  — 

A  statute  creating  a  Ken  upon  the  real  estate  of  judgment 
defendants  within  the  county  in  which  judgments  may  be 


was  first  before  the  Sapreme  Court 
of  Pennsylvania,  it  was  suggested  by 
TUghman,  C.  J.,  that  the  legislature 
ought  to  remedy  the  defect  in  the 
law,  by  providing  for  some  mode  of 
sequestration  by  which  the  profits 
arising  from  the  operation  of  plank 
rimds  might  be  secured  to  the  cred- 
itors of  the  respective  companies. 
"  But,"  he  added,  "  in  providing  this 
remedy  the  public  interest  will  not 
be  neglected ;  care  will  be  taken  that 
so  much  of  the  tolls  as  is  necessary 
shall,  in  the  first  place,  be  applied  to 
the  repair  of  the  road,  and  only  the 
net  profits  subject  to  the  payment  of 
debts."  Ammant  v.  New  Alexandria 
&c.  Turnp.  Road,  13  Serg.  &  E.  (Pa.) 
210;  «.  c.  15  Am.  Dec.  593.  Eleven 
years  afterwards  this  suggestion  was 
acted  upon  by  the  legislature,  and  an 
act  was  passed  providing  for  the 
sequestration  of  the  profits  (Penn. 
Act  of  June  16,  1836)  of  corporations 
to  satisfy  judgments  against  them. 
See  Reed  v.  Penrose,  36  Pa.  St.  214, 
240;  «.  c.  2  Grant  Gas.  (Pa.)  500; 
Loudenschlager  v.  Benton,  3  Grant 
Oas.  (Pa.)  390;  Foster  t;.  Fowler,  60 
Pa.  St.  27;  Plymouth  R.  Co.  v.  Col- 
well,  39  Pa.  St.  337,  339 ;  «.  c.  80  Am. 
Dec.  526;  Susquehanna  Canal  Co.  v. 
Bonham,  9  Watts  &  S.  (Pa.)  27.  This 
statute  was  superseded  by  another 
statute,  passed  in  1870,  the  sole  pur- 
pose of  which  is  held  to  have  been  to 
supersede  the  remedy  by  sequestra- 
tion and  to  substitute  therefor  the 
ordinary  mode  of  levy  and  sale,  under 
fieri  facias,  of  the  property,  fran- 
chises and  TKhts  of  the  corporation. 
Iron  City  Nat.  Bank  v.  Siemens-An- 
derson Steel  Co.,  14  Fed.  Kep.  150. 
As  to  the  construction  and  e&ect  of 


this  latter  statute,  see  Philadelphia 
&c.  R.  Go's  App.,  70  Pa.  St.  355 ;  Bay- 
ard's App.,  72  Pa.  St.  453 ;  Hopkins's 
App.,  90  Pa.  St.  b9;  Longstreth  v. 
Philadelphia  &c.  E.  Co.,  11  W.  N. 
Gas.  (Pa.)  309.  It  wiU  be  recalled 
that  land  could  not  be  sold  under  exe- 
cution at  common  law,  but  that  the 
satisfaction  of  judgments  out  of  land 
could  only  be  had  by  the  species  of 
sequestration  called  extending  an 
ekgit.  This  principle,  no  doubt,  ob- 
tained in  the  American  colonies  at  an 
early  day,  and  traces  of  it  were  found 
in  the  statute  laws  of  some  of  the 
States  at  a  later  period.  Thus,  by 
the  laws  of  Indiana,  as  recited  in  a 
judgment  of  the  Supreme  Court  of 
the  United  States  (Covington  Draw- 
bridge Co.  V.  Shepherd,  21  How.  (U. 
S.)  112,  124,  anno  1858),  lands  and 
tenements  could  not  be  sold  under 
execution  until  the  rents  and  profits 
thereof  for  a  term  not  exceeding  seven 
years  should  have  been  first  offered 
for  sale  at  public  auction ;  and  if  that 
term,  or  a  less  one,  should  not  satisfy 
the  execution,  then  the  estates  or  in- 
terest of  the  debtor  might  be  sold, 
provided  it  brought  two-thirds  of  its 
appraised  value.  Under  this  statute 
the  tolls  of  a  bridge  company  were 
levied  upon  and  sold  under  au  execu- 
tion against  it ;  and  it  was  held  that, 
in  such  a  case,  the  remedies  of  the 
creditor  were  surrounded  with  such 
embarrassment  that  he  might  main- 
tain a  biU  in  equity  in  aid  of  his  exe- 
cution at  law,  and  have  a  receiver  ap- 
pointed to  collect  the  tolls  and  pay 
them  into  court  for  the  purpose  of 
discharging  his  judgment.  Coving- 
ton Drawbridge  Co.  v.  Shepherd,  21 
How.  (U.  S.)  112,  124.  In  further- 
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rendered,  is  applicable  to  railroad  property.'  If  there  is  a  stat- 
ute declaring  that  the  rolling  stock  of  a  railroad  corporation 
shall  be  deemed  a  fixture,  then  such  a  judgment  becomes  a  lien 
at  once  upon  the  road  and  rolling  stock;^  although  the  effect 
of  the  lien  might  be  nothing  more  than  to  give  the  judgment 
creditor  a  priority  in  distribution  in  case  of  a  sale  of  the  road 
by  a  proceeding  in  equity.  The  lien-holder  may  maintain  a 
suit  in  equity  for  the  enforcement  of  his  lien  after  the  railroad 
property  has  passed,  under  a  subsequent  mortgage,  into  the 
hands  of  a  new  owner.*  There  is  no  difficulty  in  the  conclu- 
sion that  lands  purchased  by  the  railroad  company,  beyond 
what  are  actually  dedicated  to  its  public  duties,  are  bound  by 
the  lien  of  judgments  against  it,  and  are  liable  to  be  levied 
upon  under  executions  and  sold,  like  the  lands  of  any  other 
debtor.* 

§  7851.  KoUingr  Stock  Vendible    under   Execution.  —  The 

generally  prevailing  doctrine  that  the  rolling  stock  of  a  rail- 
road company  is  personal  property^  has  a  corollary  in  the 
proposition  that  it  is  vendible  under  an  execution  against 
the  company.*  Courts  have  refused  to  extend  the  exemption 
stated  in  a  preceding  section'  to  this  species  of  property,  be- 
cause of  the  difficulty  of  determining  what  portion  of  the 
rolling  stock  possessed  by  the  railroad  company  may  be  really 
necessary  for  the  performance  of  its  public  duties, — taking  the 


ance  of  the  same  policy  of  preserving  provisions  are  quoted  and  commented 

intact  tlie  corporate  privileges  vested  upon. 

for  the  public  benefit,  it  has  been  *  Ludlow  v.  Clinton  Line  E.  Co.,  1 

enacted  that  purchasers  of  the  prop-  Flipp.  (U.  S.)   25;  Railroad  Co.  v. 

ertyat  mortgage  sale  shall,  ipso  facto,  James,  6  Wall.  (U.  S.)  750. 

become  a  body  corporate  and  "  suo-  "  Railroad  Co.  ti.  James,  6  Wall. 

ceed  to    all  such    franchises,  rights  (U.  S.)  750. 

and  privileges,  and  perform,  all  such  '  Ibid. 

duties"  as  the  preceding  corporation  *  Plymouth  R.  Co.  v.  Colwell,  39 

possessed,  except  that  they  shall  not  Pa.  St.  337 ;  s.  c.  80  Am.  Dec.  526. 

incur  liability  for  its  obligations.  Bat.  '  See  post,  §  8097. 

Rev.  N.  0.  Stat.,  ch.  26,  §§  '46,  47.  '  Hoyle  v.  Plattsburgh  &c.  R.  Co., 

See  Gooch  v.  McGee,  83  N.  C.  59 ;  s.  c.  54  N.  Y.  314 ;  s.  c.  13  Am.  Rep.  595. 

35  Am.  Rep.  558,  563,  where  these  '  Ante,  J  7848. 
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view  that  it  is  wiser  to  leave  the  question  of  such  an  exemp- 
tion to  the  legislature.' 

§  7862.  Alienation  througrh  Sales  to  Enforce  Mechanics* 
Ijiens.  —  On  grounds  of  public  policy,  the  power  to  sell  a  rail- 
way bridge,  or  other  section  of  a  railway  line,  under  judicial 
process  to  enforce  a  mechanic's  lien,  has  been  denied;  since,  if 
the  exercise  of  this  power  were  allowed,  the  interruption  of  a 
great  line  of  railway  travel,  and  consequently  great  public 
inconvenience,  might  flow  from  a  successful  effort  at  collect- 
ing a  small  private  debt.^  In  like  manner,  it  has  been  held 
that  a  railroad  bridge  is  not  subject  to  a  mechanic's  lien,  as 
being  a  building,  within  the  meaning  of  a  statute  making 
every  "  dwelling-house  or  other  building"  subject  to  a  lien  in 
favor  of  mechanics  and  material-men.'  But  a  building  erected 
for  a  railway  company  for  any  of  its  uses,  such  as  a  station 
house,  freight  house,  etc.,  may  well  be  regarded  as  a  building 
within  the  meaning  of  such  a  statute.* 

§  7853.  Corporate  Franchises  not  Subject  to  Execution.  — 

Unless  there  is  a  statute  providing  otherwise,  the  franchise  of 
a  .corporation — by  which  is  meant  its  right  to  be  a  corporation, 
and  as  such  to  carry  on  a  particular  business,  and  to  exer- 
cise certain  powers  and  enjoy  certain  immunities,  —  cannot  be 
taken  in  execution.^  The  reason  is  twofold,  the  one  technical 
and  the  other  substantial.  The  technical  reason  is  that  a 
franchise,  being  an  incorporeal  hereditament,  cannot,  upon 

^  Boston  &c.  Railroad  v.  Gilmore,  artt).  Jones, 40 Mo.l40;  Susquehanna 

37  N.  H.  410;  s.  c.  72  Am.  Dec.  336,  Canal  Co.  v.  Bonham,  9  Watts  &  S. 

340.  (Pa.)  27;  s.  c.  42  Am.  Dec.  315;  Am- 

'  Ante,  §  7848.  mant  v.  New  Alexandria  &c.  Turnp. 

»  La  Crosse  &c.  R.  Co.  v.  Vander-  Co.,  13  Serg.  &  B.  (Pa.)  210;  «.  c.  15 

pool,  11  Wis.  119;  s.  c.  78  Am.  Dec.  Am.  Dec.  593;  Arthur  v.  Commercial 

691.  &c.  Bank,  9  Smedes  &  M.  (Miss.)  394, 

'  Hill  V.  La  Crosse  &c.  R.  Co.,  11  431 ;  s.  c.  48  Am.  Dec.  719,  per  Clay- 

Wis.    214,    224;    distinguishing    La  ton,   J;  State  v.   Rives,   5  Ired.  L. 

Crosse  &c.  R.  Co.  v.  Vanderpool,  11  (N.  C.)  297,  306,  per  Ruffln,  C.  J, 

Wis.  119;  s.  c.  78  Am.  Dec.  691  Coe  v.  Columbus  &c.  R.  Co.,  10  Ohio 

"  Ante,  §  5364;  Gue  v.  Tide  Water  St.  372,  377;  «.  c.  75  Am.  Dec.  518, 

Canal  Co.,  24  How.  (U.  S.)  257 ;  Stew-  521. 
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the  settled  principles  of  the  common  law,  be  seized  under  a  fieri 
facias}  The  substantial  reason  is  that  corporations  are  gen- 
erally created  in  consideration  of  an  obligation  on  their  part 
to  perform  certain  public  duties;  from  which  it  follows  that 
the  object  of  their  creation  might  be  defeated  if  their  fran- 
chises could  be  seized  in  execution  by  any  creditor,  who  might 
or  might  not  be  able  to  exercise  them.^ 

§  7854,  Nor  Is  Property  Necessary  to  Enjoyment  of  Cor- 
porate Franchises,  —  The  principle  which  exempts  from  exe- 
cution the  franchises  of  a  corporation  equally  exempts  such 
of  its  property  as  is  necessary  for  the  enjoyment  of  its  fran- 
chises.^ Accordingly  it  has  been  held  that  a  section  of  the 
road-bed  of  a  turnpike  company  is  not  subject  to  execution. 
"The  inconvenience  would  be  excessive  if  the  right  of  the 
company  could  be  cut  up  into  an  indefinite  number  of  small 
parts  and  vested  in  individuals."*  Upon  the  same  principle 
it  has  been  held  that  a  house  occupied  by  a  collector  of  tolls  on  a 
canal  is  exempt  from  levy  and  sale  under  a  writ  of  fieri  facias 
against  the   canal  company.     The    court   proceed   upon  the 


'  Gue  V.  Tide  Water  Canal  Co.,  24 
How.  (U.  S.)  257,  263;  Stewart  v. 
Jones,  40  Mo.  140;  Munroe  v.  Thom- 
as, 5  Oal.  470 ;  Thomas  v.  Armstrong, 
7  Cal.  286 ;  Winchester  &c.  Turnp.  Co, 
V.  Vimont,  5  B.  Mon.  (Ky.)  1 ;  Arthur 
V.  Commercial  &c.  Bank,  9  Smedes  & 
M.  (Miss.)  394,  431 ;  s.  c.  48  Am.  Dec, 
719;  Ludlow  v.  Hurd,  6  Am.  Law 
Eeg.  493;  Hatcher  v.  Toledo  &c.  E. 
Co.,  62  111.  477;  Seymour  v.  Milford 
&c.  Turnp.  Co.,  10  Ohio,  476;  Free- 
man on  Ex.,  §  179;  Talcott  v.  Town- 
ship o£  Pine  Grove,  1  Flipp.  (U,  S.) 
120. 

'  Susquehanna  Canal  Co.  v.  Bon- 
ham,  9  Watts  &  S.  (Pa.)  27;  «.  c.  42 
Am.  Dec.  315.  Upon  the  same  prin- 
ciple, it  has  been  held  that  a  corpora- 
tion has  no  power,  unless  such  power 
is  given  by  statute,  to  transfer  its 
franchises     and     corporate     rights, 
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Those  franchises  are  in  the  nature  of 
a  trust  committed  to  the  corporation 
by  the  public,  and  upon  obvious 
grounds  they  cannot  barter  away  this 
trust  to  another  unless  the  legislature 
has  permitted  them  to  do  so.  Phila- 
delphia V.  Western  Union  Tel.  Co.,  11 
Phila.  (Pa.)  828.  See  ante,  ^  5352, 
et  seg. 

'  Gue  V.  Tide  Water  Canal  Co.,  24 
How..  ( U.  S.)  257 ;  Ammant  v.  New 
Alexandria  &c.  Turnp.  Co.,  13  Serg. 
&  R.  (Pa.)  210;  s,c.  15  Am.  Dec. 593; 
Susquehanna  Canal  Co.  v.  Bonham, 
9  Watts  &  S.  (Pa.)  27;  g.  c.  42  Am. 
Dec.  315.  See  also  ante,  §§  5358, 5373. 
Contra,  State  v.  Rives,  5  Ired.  L. 
(N.C.)297,  306. 

'  Ammant  v.  New  Alexandria  &c. 
Turnpike  Co.,  13  Serg,  &R.  (Pa.)  210; 
*.  c.  15  Am.  Dec.  593, 
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ground  that  the  property  is  essentially  necessary  to  the  enjoy- 
ment of  the  corporate  rights  and  privileges  of  the  company; 
and  that,  such  being  the  case,  it  could  make  no  difiference 
whether  it  was  situated  upon  the  site  of  the  canal  or  upon 
adjacent  ground.^  It  was  on  like  grounds  extended  to  the 
locks,  wharf,  house,  and  land  belonging  to  a  canal  company, 
and  necessary  to  the  operation  of  the  canal.''  Within  the 
same  principle  has  been  included  a  corporation  organized  "  to 
protect  life  and  property  in  or  contiguous  to  burning  buildings, 
and  to  remove  and  take  charge  of  such  property," — this  being 
regarded  as  a  quasi-Tpu-hlic  body,  whose  property  is  necessary  to 
the  carrying  out  of  the  public  objects  for  which  it  was  created.' 

§  7855.  Cases  to  Which  This  Exemption  does  not  Ex- 
tend.—  This  exemption  is  founded  alone  on  the  consideration 
that  the  corporation  has  public  duties  to  perform,  and  that  it 
would  be  disabled  from  performing  them  by  the  deprivation 
of  the  property  thus  exempted.  The  reason  upon  which  the 
exemption  is  founded  has  no  application  to  ordinary  business 
corporations,  formed  for  mining,  manufacturing,  or  trading, 
with  the  continued  existence  of  which  the  public  has  no  spe- 
cial concern.  Such  corporations  are  now  freely  allowed  to 
be  created  under  enabling  statutes,  and  the  power  conferred 
upon  them  by  such  statutes  can  scarcely  be  called  franchises. 
If  their  property  is  sold  under  execution,  the  purchasers  may 
as  freely  incorporate  themselves  to  own  and  use  it,  or  they 
may  own  and  use  it  without  becoming  so  incorporated.  The 
principle,  therefore,  has  no  application  to  such  corporations 
but  their  property  is  vendible  in  execution  equally  with  that 
of  individuals.*     In  other  directions  the  exemption  extends 

'  Susquelianna  Canal  Co.  v.  Bon-  "  Boyd's  Appeal  (Pa.),  15  Atl.  Kep. 

•   ham,  9  Watts  &  S.  (Pa.)  27;  «.  c.  42  736.     It  was  therefore  held  that  its 

Am.  Dec.  315.    The  same  exemption  property  was  not  leviable  under  an 

was  extended  to  the  cars  belonging  to  execution  apart  from  its  franchises, 

and  used  by  a  railroad  company,  and  but  that  proceedings  must   be  had 

upon  the  same  grounds.      Covey  n,  under  the  act  of  1870.    Ibid. 
Pittsburgh  &c.  R.  Co.,  3Phila.(Pa.)  *  This  is  substantially  the  view  of 

180.    But  see  ante,  §  7851.  Mr.  Freeman,  as  shown  by  a  learned 

'      2  Gue  V.  Tide  Water  Canal  Co.,  24  note  in  15  Am.  Deo.  595. 
How.  (U.  S.)  257,  263. 
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no  further  than  the  reason  on  which  it  is  founded.  Prop- 
erty which  is  not  necessary  to  the  performance,  by  a  corpora- 
tion, of  its  public  duties,  is  not  within  the  exemption.  Thus 
it  has  been  held  that  a  canal  basin  is  not  a  legitimate  incident 
to  a  railroad,  having  no  authorized  canal  connection,  and  is 
not  protected  from  levy  and  sale  on  execution  against  the 
railroad  company.^  So,  where  a  corporation  abandons  a  por- 
tion of  its  franchises,  the  property  which  it  employed  in  the 
exercise  of  those  franchises  becomes  subject  to  execution. 
Thus,  where  a  railroad  company  ceases  to  use  a  portion  of  its 
road  for  public  purposes,  and  proceeds  to  take  up  and  carry 
away  the  rails,  they  may  be  levied  upon  and  sold.^ 

§  7856.  Decisions  Denying  This  Exemption.  —  Decisions 
are  not  wanting  which  deny  that  the  property  of  corporations 
is  exempted  from  execution  on  the  theory  of  being  necessary 
to  the  performance  of  their  public  duties.  These  decisions 
concede  that  the  franchise  of  a  corporation  cannot  be  taken  in 
execution,  unless  the  State  has  so  provided,  because  the  pur- 
chaser would  thereby  become  a  new  corporation;  but  they 
hold  that  the  property  of  a  corporation  may  be  taken  in  exe- 
cution, like  the  property  of  an  individual,  unless  the  legisla- 
ture has  seen  fit  to  declare,  as  a  principle  of  public  policy,  an 
exemption  in  its  favor.'  ' 

'  Plymouth.  R.  Co.  v.  Col  well,  39  A  chartered  railroad  is  property.    The 

Pa.  St.  337 ;  s.  c.  80  Am.  Dec.  526.  rights  and   privileges    conferred   by 

'  Benedict  v.   Heineberg,   43  Vt.  charter  to  use  it  as  an  instrument  of 

231.  transportation,  are  also  property ;  for 

'  State  V.  Eives,  5  Ired.  L.  (N.  C.)  they  adhere  to  it  as  accessories  or  in- 

297 ;    Atlanta  v.  Grant,  57  Ga.  340.  cidenta,  and  add  to  its  value.    With- 

The  opinion  in  this  case  by  Bleckley,  out  them  the  railroad,  as  such,  would 

J.,   though  short,   contains  the  fol-  be  almost,  or  quite,  useless.    To  own 

lowing  striking  observations :   "  The  it,  would  be  like  owning  a  horse,  with  _ 

franchise  to  be  a  corporation  is  what  no  right  to  ride  him  or  drive  him  — 

constitutes  an  artificial  person.    That  no  right  to  put  him  to  labor.    This 

is  breath  or  being,  and  not  property,  would  be  owning  materials  merely ; 

You  cannot  sell  it  any  more  than  you  the  iron  and  timbers,  the  earth  and 

can  sell  the  life  of  a  man.    But  things,  masonry,  of  the  railroad;  or  the  hide 

and  the  right  to  use  things  for  profit,  and   flesh  and  bones  of   the  horse, 

are  property,  whether  in  the  hands  of  Whatever  belongs  to  a  corporation  is 

a  corporation,  or  of  a  natural  person,  subject  to  be  applied  to  the  payment  of 
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§  7857.  statutes  Abolishingr  This  Exemption.  —  It  is  stated 
by  Mr.  Freeman,  in  a  learned  note  in  the  American  Decisions,* 
that  in  most  States  statutes  have  been  enacted  under  which 
franchises,  and  all  property  connected  therewith,  may  be  made 
available  in  satisfaction  of  judgments  recovered  against  their 
owners.^  A  tendency  has  been  discovered  in  one  case  to  con- 
strue such  a  statute  strictly,  on  the  theory  of  its  being  in  dero- 
gation of  the  common  law;  but  this  means  no  more  than  that, 
the  statute  having  created  a  power  which  did  not  exist  before^ 
and  prescribed  the  mode  of  its  exercise,  the  levying  officer 
cannot  go  outside  of  the  statute  for  his  authority  to  proceed, 
or  for  a  direction  as  to  the  manner  of  proceeding.' 

§  7858.  LieTying'  upon  the  Franchise  of  Taking:  Tolls  and 
upon  Tolls  to  Accrue  under  a  Franchise.  —  There  is  some 
confusion  in  the  decisions  upon  this  subject.  The  Supreme 
Court  of  the  United  States  have  held  that  the  franchise  or 
right  to  take  toll  on  boats  going  through  a  canal,  is  not  vendible 
in  execution,  unless  there  is  a  statute  so  providing;  because 
such  franchise  is  an  incorporeal  hereditament,  which  cannot  be 
seized  under  &  fieri  facias,  under  the  principles  of  the  common 
law.*  The  same  court,  in  an  earlier  decision,  held  that,  under 
a  statute  of  Indiana  prohibiting  the  sale  of  lands  and  tene- 
ments under  execution  until  the  rents  and  profits  thereof  for 

its  debts.    It  has  no  exempt  property,  sold  on  execution.    Philadelphia  &c. 

In  this  State  only  the  heads  of  fam-  B.   Oo.'s  App.,  70'  Pa.  St.  355 ;  ante, 

ilies  are  entitled  to  withhold  any  of  4  7849. 

their  assets  from  creditors.  Ail  other  '  James  v.  Pontiac  &c.  Plank  Boad 
debtors  must  pay  if  they  can.  Their  Co.,  8  Mich.  91.  That  the  rule  of  the 
property,  both  legal  and  equitable,  is  itrict  construction  of  statutes  is  an  in- 
all  subject.  What  cannot  be  reached  fringement  upon  legislative  power, 
by  strictly  legal  process,  may  be  see  the  author's  views,  ante,  §  3014. 
brought  in  by  appealing  to  the  powers  *  Gue  v.  Tide  Water  Canal  Co.,  24 
of  a  court  of  equity,  or  to  the  equita-  How.  (U.  S.)  257,  263.  Compare  Tip- 
ble  powers  of  a  court  of  law."  lUd.,  pets  v.  Walker,  4  Mass.  595,  where 
57  Ga.  346.  the  power  to  levy  on  the  franchise  of 
^  15  Am.  Dec.  596.  taking  tolls  was  doubted  by  Parsons, 
»  Thus,  in  1870,  the  Legislature  of  0.  J. ;  and  also  the  statement  of  Gray, 
Pennsylvania  passed  an  act  provid-  J.,  in  Eichardson  v.  Sibley,  11  Allen 
ing  that  the  franchises  and  other  (Mass.),  65,  71;  s.  c.  87  Am.  Dec.  700, 
property  of   corporations   might  be  704. 
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a  term  not  exceeding  seven  years  should  have  been  first  offered 
for  sale  at  public  auction,  etc.,  the  tolls  to  be  paid  by  the  pub- 
lic for  using  a  public  bridge  during  a  period  of  time  within  the 
period  named  in  the  statute, —  in  the  particular  case  for  one 
year,  —  might  be  levied  upon  and  sold  under  an  execution. 
But  as  the  tolls,  when  collected,  would  be  in  the  possession  of 
the  judgment  debtor,  the  remedy  of  the  creditor  was  surrounded 
with  such  embarrassments  that  equity  would  aid  him,  by  the 
appointment  of  a  receiver,to  collect  the  tolls  and  pay  them  into 
court  for  his  benefit.' 

§  7859.  Effect  of  Levy  upon  Personal  Property  Subject 
to  Existing  Mortg-ages.  —  The  effect  of  the  levy  of  an  execu- 
tion upon  personal  property  of  a  corporation  which  is  subject 
to  existing  mortgages,  as  for  instance,  upon  the  rolling  stock 
of  a  railway  company,  is  said  to  give  the  levying  creditor  a 
lien  as  to  any  interest  of  the  mortgagors  which  is  subject  to 
the  levy,  such  as  possession  coupled  with  a  beneficial  use,^ — 
which  we  suppose  means  that  the  purchaser  at  the  execution 
sale  might  acquire  a  right  to  the  beneficial  use  of  the  property 
until  the  prior  mortgagee  should  elect  to  foreclose,  or  to  take 
possession  under  his  mortgage.  But  where  a  suit  to  foreclose 
has  been  brought,  and  in  such  suit  a  receiver  has  been  ap- 
pointed, and,  under  the  orders  of  the  court,  the  receiver  has 
taken  possession  of  the  mortgaged  property,  it  seems  that  no 
rights  are  acquired  by  the  levying  creditor." 

§  7860.  liCvying  upon  the  Assets  of  a  Dissolved  Corpo- 
ration, or  a  Corporation  in  liiquidation.  —  It  seems  that  an 
execution  cannot  be  levied  upon  the  assets  of  •  dissolved  cor- 
poration, unless  the  statute  law  so  provides;  because,  at  com- 
mon law  the  land  reverted  to  the  grantor,  and  the  personalty 
fell  into  the  hands  of  the  State.*     In  such  a  case  the  remedy 

Covington    Drawbridge    Co.    v.  °  Ibid.    Compare  ante,  §  6200. 

Shepherd,  21  How.  (U.  S.)  112,  124.  «  Ante,   §  6718.     In    an  old  case 

'■'  Coe  V.  Columbus  &c.  R.  Co.,  10  which  was  an    information   against 

Ohio  St.  372 ;  s.  c.  75  Am.  Dec.  518,  the  mayor  and  commonalty  of  Col- 

542;  citing  Curd  v.  Wunder,  5  Ohio  cheater  for  not  repairing  a  bridge,  it 

St.  93.  was  said  that  if  the  corporation  be 
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of  the  judgment  creditor  would  be  to  proceed  in  equity  to 
have  a  receiver  appointed  in  aid  of  his  execution,  aud  to  have 
the  property  administered  as  a  trust  fund  for  creditors  and 
stockholders.  If  the  corporation  is  in  liquidation  under  a 
statute  by  which  its  directors  are  made  its  trustees  to  wind 
up  its  affairs,  or  in  the  hands  of  a  receiver  appointed  by  a 
court  of  equity,  then  an  execution  cannot  be  levied  upon  its 
property;  because  to  allow  this  would  give  preference  to  a 
particular  creditor  and  allow  him  to  impair  or  destroy  the 
fund  which  the  law  has  put  in  pledge  for  the  benefit  of  all. 
But  if  the  directors,  acting  as  trustees,  under  such  a  statute, 
neglect  for  a  number  of  'years  —  in  the  particular  case  for 
four  years  —  to  apply  the  trust  property  to  the  discharge  of  a 
judgment  against  the  company,  and  it  does  not  appear  that 
there  are  other  creditors,  an  injunction  will  not  issue  to  restrain 
the  judgment  creditor  from  selling  the  trust  property  on  exe- 
cution.' So,  if  the  sheriff  has  made  the  levy  prior  to  the 
appointment  of  a  receiver,  a  sale  of  the  property  thereafter  will 
not,  it  has  been  held,  be  absolutely  void  as  against  the  cred- 
itor in  the  execution,  but  at  most,  irregular.^ 

Article  II.    Writ  and  Proceedings  Thereunder. 

Hbction  Section 

7865.  Misnomer  in  the  writ.  7868.  Bight  of  a  stockholder  to  re- 

7866.  Sales  under  such  executions.  deem, 

7867.  Distribution  of  the  proceeds  of  7869.  Other  questions  arising  under 

the  sale.  such  executions. 

§  7865.  Misnomer  in  tlie  Writ.  —  The  execution  must  fol- 
low the  judgment;  therefore,  where  the  execation  is  against 
a  corporation  in  name  substantially  dififerent  from  that  against 
which  the  judgment  was  rendered,  the  levy  must  fall.'     Im- 

dissolved,  no  execution  can  be  had  >  Good  v.  Sherman,  37  Tex.  660. 

against    them    if   they    were    found  '  Varnum  v.  Hart,  119  N.  Y.  101 ; 

guilty;  a-nd  this  was  not  denied,  but  «.  e.  28  N.  Y.  St.  Rep.  262;  23  N.  E. 

it  was  also  laid  down  that  if  the  in-  Rep.  183. 

.  habitants   be  named,  all  lands  are  '  Bradford  v.  Water  Lot  Co.,  58 

chargeable,  though  the  corporation  Ga.  280. 
be  dissolved  by  statute. 
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material  variances  between  the  writ  and  judgment  will,  how- 
ever, be  overlooked,  —  as  where  the  action  is  brought  in  the 
name  of  the  Bank  of  the  State  of  Arkansas,  which  is  the  cor- 
rect name,  and  the  judgment  entry  recites  the  recovery  of  a 
judgment  in  favor  of  the  State  Bank  of  Arkansas.'  Espe- 
cially  in  proceedings  before  a  justice  of  the  peace,  will  variances 
and  misnomers  in  such  entries  of  judgment  be  overlooked, 
where  there  is  no  doubt,  from  the  whole  record,  as  to  the  real 
corporation  intended.''  But,  of  course,  a  judgment  recovered 
against  one  corporation  does  not  warrant  the  issuing  of  an 
execution  against  a  totally  different  corporation;  and  if  the 
sheriff  levies  it  upon  the  property  of  such  a  corporation  he 
will  be  responsible  as  a  trespasser.^ 

§  7866.  Sales  under  Such  Executions.  —  The  stockholders 
of  the  corporation  have  such  an  interest  in  its  property  as 
will  give  them  a  standing  in  a  court  of  equity  to  prevent  an 
unlawful  or  fraudulent  sale  of  it  under  execution,  provided 
the  directors,  on  request,  refuse  to  institute  the  proper  pro- 
ceedings in  the  corporate  name.*  They  are  not  in  a,  fiduciary 
relation  to  each  other,  as  tenants  in  common^  or  otherwise,  such 
as  will  prevent  any  one  of  them  from  bidding  at  the  sale  to 
prevent  a  sacrifice  of  the  corporate  property,  or  to  further  his 
own  personal  interest.  A  stockholder,  so  bidding  and  purchas- 
ing, is  not  amenable  in  equity  to  the  other  stockholders,  if 
there  has  been  no  fraud  in  the  s^le,  even  where  he  has  pur- 
chased for  less  than  its  real  value.  In  such  a  case  the  other 
stockholders  may  protect  their  rights  by  attending  and  bid- 
ding also,  so  as  to  prevent  a  sacrifice  of  the  property  to  the 
particular  stockholder."  A  director,  on  the  other  hand,  sus- 
tains such  a  fiduciary  relation  to  the  corporation  and  to  the 
stockholders,  that  he  is  not  allowed  to  become  a  purchaser  at 

>  Webster  v.  Bank,  4  Ark.  423. 

»  Wilton  Town  Co.  v.  Humphrey,  '  Ante,  §  1071. 

15  Kan.  372.  *  Mickles  v.  Rochester  City  Bank, 

»  Ibid.  11  Paige  (N.  Y.),  118;  s.  c.  42  Am. 

'  House  V.  Cooper,  30  Barb.  (N.  Dec.  103. 
Y.)  157 ;  ante,  i  4479,  et  seq. 
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a  judicial  sale  of  its  property,  where  his  personal  interest  will 
come  in  contact  with  his  duty  as  a  fiduciary.  In  such  a  case 
he  can  only  purchase  subject  to  the  right  of  the  corporation 
to  disafiirm,  and  it  is  totally  immaterial  whether  any  fraud  in 
fact  has  supervened.'  The  same  principle  will  disable  an 
officer  of  the  corporation  from  becoming  a  purchaser  in  his 
own  right;  and  if  he  becomes  a  purchaser,  the  purchase  will 
be  regarded  as  having  been  made  for  the  corporation.^  A 
director  or  officer  may,  however,  become  a  creditor  of  the  corpo- 
ration, and  even  a  judgment  creditor;  and  where  he  occupies 
such  a  position,  it  may  become  necessary  for  him  to  bid  at 
the  execution  sale,  in  order  to  make  the  execution  realize  the 
amount  of  his  judgment.  In  such  a  case  it  is  conceived  that 
his  purchase  would  not  be  presumptively  void,  though  equity 
would,  no  doubt,  scrutinize  the  matter  closely.  If  a  corpora- 
tion is  the  plaintiff  in  the  judgment,  it  may  obviously  bid  at 
the  execution  sale,  for  the  purpose  of  protecting  its  rights, 
provided  it  has  the  faculty  of  purchasing  and  holding  the 
property  subject  to  sale,  under  any  circumstances.  But  as  a 
public  corporation,  for.  instance  a  county,  can  acquire  and  hold 
property  for  public  purposes  only,  it  has  been  held  that  it 
cannot  bid  in  property  at  an  execution  sale,  even  under  its 
own  judgment.' 

§  7867.  Distribution  of  the  Proceeds  of  the  Sale.  —  Under 
the  Pennsylvania  statute  of  1870,*  superseding  the  remedy  by 
sequestration  under  the  act  of  1836,  the  proceeds  of  an  execu- 
tion sale  of  the  property  and  franchises  of  a  corporation 
are  distributed  among  all  the  creditors  as  in  case  of  insol- 
vency, the  levy  creating  no  lien  thereon.*     But  under  the  later 

>  Hoyle  V.  Plattsburgh  &c.  E.  Co.,  See  the  observation  of  Johnson,  C,  in 

54  N.  Y.  314;  s.  c.  13  Am.  Rep.  595,  Hoyle  v.  Plattsburgh  &c.  Co.,  54  N. 

605;  ante,  §  4071,  et  seg.  y.  314.  4.  (,.  13  Am.  Rep.  595,  606. 

»  McAUen  v.  Woodcock,   60   Mo.  Compare  Beach  v.  MUler,  130  111.  162; 

174,  where  the  purchase  was  made  «.  c.  17  Am.  St.  Rep.  291 ;  28  Am.  & 

by  one  who  was  a  stockholder  and  Eng.  Corp.  Gas.  468;  22  N.  E.  Rep. 

also  the  treasurer.  464;  reversing  «.  c.  23  111.  Appj  151. 

»  Williams  v.  Lash,  8  Minn.  496,  «  Ante,  ^  7849. 

"  Bayard's  Appeal,  72  Pa.  St.  453. 
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statute  of  April  9,  1872,  a  preference  is  given  to  the  wages  of 
laborers  in  the  distribution  of  a  fund  arising  from  the  pro- 
ceeds of  an  execution  sale  of  corporate  personalty;  and  this 
preference  has  been  accorded  to  a  laborer  who  was  also  a 
stockholder.^ 

§  7868.  Blgrht  of  a  Stockholder  to  Redeem.  —  Not  only 
can  a  stockholder  interpose  and  demand  the  aid  of  a  court  of 
equity  to  prevent  an  irregular  and  fraudulent  sale  of  the  cor- 
porate property,  if  the  directors  upon  request  will  not  proceed,* 
but  it  has  been  held  that  where  the  property  of  a  corporation 
has  been  sold  under  execution,  and  no  steps  are  taken  by  the 
corporate  authorities  to  redeem  the  property  within  the  period 
limited  by  law,  a  stockholder  may  interpose  and  redeem  the 
property  for  the  corporation,  and  hold  it  liable  for  the  money 
advanced  for  that  purpose.  By  so  doing  he  becomes  the 
equitable  assignee  of  the  certificate  of  sale,  and  is  subrogated 
to  all  the  rights  of  the  original  purchaser  at  the  sheriff's  sale.* 

§  7869.  Other  Questions  Arising  under  Such  Executions. 

Bonds  of  a  corporation,  intended  to  be  issued  but  held  by  its 
trustees  or  agents  in  escrow,  or  for  negotiation,  are  not  prop- 
erty in  a  legal  sense,  except  to  the  extent  of  the  value  of  the 
paper  on  which  they  are  printed,  and  cannot  consequently  be 
seized  under  process  against  the  corporation.*  While,  as 
already  seen,  the  shareholders  have  a  standing  in  equity  to 
enjoin  an  illegal  sale  of  the  property  of  a  corporation  in  case 

^  National  Bank  v,  Oxford  &c.  Car  wise  in  the  case  of  a  loss  happening 

Co.,  2  Pa.  County  Ot.  360.     Where  a  before  the  sale,  or  in  case  of  a  redemp- 

corporator  obtained  insurance  on  cor-  tion  of  the  property,  in  which  case 

porate  real  estate,  in  the  joint  names  the  corporation  would  be  entitled  to 

of  himself  and  the  corporation,  and  it.    Mickles  v.  Rochester  City  Bank, 

the  property  was  afterwards  sold  un-  11  Paige  (N.  Y.),  118;   «.  c.  42  Am. 

der  a  jiidgment  against  the  corporation  Dec.  103. 

in  favor  of  such  corporator,  and  bid  '  Compare  ante,  §  4520,  and  other 

in  by  him,  and  subsequently  partially  decisions  in  that  title, 
destroyed  by  fire,  and  not  redeemed,  'Wright ».  Oroville&c.Mining  Co., 

—  it  was  held  that  he  was  entitled  to  40  Cal.  20. 

receive  the  insurance  money  due  on  *  Cunningham  v.  Pennsylvania  &c. 

the  policy ;  though  it  would  be  other-  R.  Co.,  11  N.  Y.  St.  Rep.  663. 
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the  directors  upon  request  will  not  proceed  in  the  name  of 
the  corporation/  yet  it  has  been  lield  that  the  pendency  of  a 
bill  by  a  member  to  redress  breaches  of  duty  by  the  trustees 
will  not  affect  the  rigHt  of  a  judgment  creditor  to  sell  laud  of 
the  corporation  under  his  execution;  and  that  the  purchaser 
at  the  sale  does  not  take  title  affected  by  a  lis  pendens.'' 


^  Ante,  §§  4518,  6527;  House  v. 
Cooper,  30  Barb.  (N.  Y.)  157. 

»  Paine  v.  Eoot,  121  111.  77;  i.e.  13 
N.  E.  Rep.  541 ;  9  West.  752.  The  stat- 
ute of  New  Jersey  respecting  proceedr 
ings  swpplementary  to  execution  (N.  J. 
Eev.,  p.  393)  has  been  held  to  furnish  a 
mode  for  compelling  satisfaction  of 
judgments  against  natural  persons,  and 
not  as  including  corporations.  Conner 
V.  Todd,  48  N.  J.  L.  361 ;  g.  c.  7  Atl.  Kep. 
477.    Levying  under  Mass.  Stat.  1851, 


ch.  315,  §  3,  upon  the  property  of  » 
stockholder :  Dewey  v.  Baker,  16  Gray 
(Mass.),  130.  Circumstances  warrant- 
ing the  refusal  of  an  injunction  upon 
a  sale  of  the  franchise,  under  an  exe- 
cution on  a  judgment  for  a  debt  pay- 
able in  installments,  a  portion  of 
which  was  alleged  not  to  have  fallen 
due,  no  fraud  or  collusion  appearing : 
Ward  V.  Salem  Street  Bailway,  108 
Mass.  332. 
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CHAPTER  CXCIII. 

STATUS  AND  POWEES  OF,  IN  GENEEAL. 


Section 

7875.  Status  of  foreign  corporations  as 

settled  by  Federal  decisions. 

7876.  Not  entitled  to  the  privileges 

and  immunities  of  citizens  in 
the  several  States. 

7877.  Whether  entitled  to  the  "  equal 

protection  of  the  laws"  of  the 
State  within  which  it  is  per- 
mitted to  do  business. 

7878.  Federal    protection  of '  foreign  , 

corporations  engaged  in  in- 
terstate commerce. 

7879.  What  is  interstate  and  foreign 

commerce  within  this  pro- 
hibition. 

7880.  What  is   not   interstate   com- 

merce within  this  prohibi- 
tion. 

7881.  Carinvt  migrate,  but  must  dwell 

in  place  of  its  creation. 

7882.  May  make  and  take  contracts 

in  other  States  and  countries 
except  where  prohibited. 

7883.  Presumptions  arising   in  sup- 

port of  the  validity  of  the 
contracts  of  foreign  corpora- 
tions. 

7884.  Cannot  exercise  corporate  fran- 

chises in  a  foreign  jurisdic- 
tion  except  by  comity. 


Section 

7885.  Cases  to  which  this  comity  does 

not  extend. 

7886.  All  their  rights  subject  to  the 

domestic  law. 

7887.  States  may  impose  conditions 

upon  which  they  may  do 
business. 

7888.  May  be  required  to  appoint  a 

resident  agent  upon  whom 
process  may  be  served. 

7889.  May  establish  agencies  and  do 

business  in  the  domestic 
State  unless  prohibited. 

Foreign  corporations  made  do- 
mestic corporations  quoad  hoc. 

When  deemed  to  have  been 
made  such,  and  when  not. 

7892.  Instances  where  such  adoption  . 

and  domestication  were  held 
to  have  taken  p.  ace. 

7893.  Instances  where  such  adoption 

and  domestication  held  not 
to  have  taken  place. 
Statutes  subjecting  foreign  cor- 
porations to  the  same  lia- 
bilities and  restrictions  as 
domestic  corporations. 
Status  of  "  tramp  corporations. ' ' ' 
Further  of  "tramp  corpora- 
tions." 
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7895. 
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Section 

7897.  To   what    extent    may  act   in 

other  States. 

7898.  Status  of  foreign  insurance  com- 

panies. 

7899.  Status  of  corptrations  created 

by  the  Congress  of  the  United 
States. 

7900.  Foreign      corporations     when 

deemed  "persons." 

7901.  When  the  word  "  corporation" 

used  in  statutes,  applies  to 
foreign  corporations. 


Section 

7902.  Mandamus  to  compel  issuing  of 

license  to  foreign  corporation. 

7903.  Foreign  corporation  doing  busi- 

ness under  the  same  name  as 
a  domestic  corporation. 

7904.  Courts  will  not  interfere  with 

internal  management  of  for- 
eigh  corporations. 

7905.  But  will  settle  ordinary  ques- 

tions depending  upon  the 
construction  of  foreign  char- 
ters. 


§  7875.  Status  of  Foreign  Corporations  as  Settled  by  Fed- 
eral Decisions. —  The  following  propositions  of  law  are  settled 
by  the  decisions  of  the  Supreme  Court  of  the  United  States: 
1.  A  corporation  exists  only  in  contemplation  of  law,  and 
by  force  of  law,  and  can  have  no  legal  existence  beyond  the 
bounds  of  the  State  or  sovereignty  by  which  it  is  created.  It 
must  dwell  in  the  place  of  its  creation.  2.  Where  a  corpora- 
tion is  created  by  the  laws  of  a  State,  the  legal  presumption, 
for  the  purposes  of  Federal  jurisdiction,  is  that  all  its  mem- 
bers are  citizens  of  the  State  by  which  it  was  created;  and  in 
a  suit  by  or  against  it,  it  is  conclusively  presumed  to  be  a 
citizen  of  such  State.  3.  A  corporation  endued  with  its 
capacities  and  faculties  by  the  co-operating  legislation  of 
two  States  cannot  have  one  and  the  same  legal  being. in 
both  States.  Neither  State  can  confer  on  it  a  corporate  ex- 
istence in  the  other,  nor  add  to  nor  diminish  the  powers  to 
be  there  exercised.  4.  The  constitutional  privilege  which  a 
corporation  has,  as  a  citizen  of  one  State,  to  sue  the  citizens  of 
another  State  in  the  Federal  courts,  cannot  be  taken  away  by 
simply  declaring  it  to  be  a  corporation  of  the  latter  State.' 


*  So  stated,  in  substance,  by  Sny- 
der, J.,  in  Eece  v.  Newport  News  &c. 
Co.,  32  W.  Va.  164;  «.  c,  6  Eaii.  & 
Corp.  L.  J.,  515,  517,— on  the  author- 
ity of  the  following  Federal  cases, 
which  support  the  statement :  —  Ohio 
&c.  E.  Co.  V.  Wheeler,  1  Black  (U.  S.), 
286;  Marshall  v.  Baltimore  E.  Co.,  16 
6252 


How.  (TJ.  S.)  314;  Lafayette  Ins.  Co. 
V.  French,  18  How.  (U.  S.)  404;  In- 
surance Co.  V.  Francis,  11  Wall.  (U. 
S.)  210 ;  Eailway  Co.  v.  Whitton,  13 
Wall.  CU.  S.)  270;  MuUer  v.  Dows,94 
U.  S.  444 ;  Memphis  E.  Co.  i>.  Alabama, 
107  TJ.  S.  581.  Learned  notes  on  the 
status,  powers,  and  rights  of  foreign 
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§  7876.  Not  Entitled  to  the  Privileges  and  Immunities  of 
Citizens  in  the  Several  States.  —  From  what  has  preceded  it 
must  be  concluded  that  a  corporation  is  not  a  "  citizen"  within 
the  meaning  of  that  clause  of  the  Federal  constitution  which 
declares  that  the  citizens  of  each  State  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  in  the  several  States.^ 
Therefore,  a  corporation  created  by  one  State  can  exercise  none 
of  the  functions  or  privileges  conferred  by  its  charter  in  any 
other  State  of  the  Union,  except  by  the  comity  and  consent  of 
the  latter.^  Such  a  construction  of  the  constitutional  provi- 
sion under  consideration  often  would,  it  has  been  pointed  out, 
operate  to  confer  upon  citizens  of  other  States  combining 
themselves  into  corporations,  greater  privileges  than  are  en- 
joyed by  the  citizens  of  the  domestic  State,  and  deprive  the 
State  of  all  control  over  the  extent  of  corporate  franchises, 
proper  to  be  granted,  within  its  limits.* 

§  7877.  "Whether  Entitled  to  the  "  Equal  Protection  of  the 
liaws"  of  the  State  within  Which  It  is  Permitted  to  do  Busi- 
ness.—  The  fourteenth  amendment  to  the  Constitution  of  the 
United  States  provides  that  no  State  shall  "  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protection  of  the  laws." 
It  is  past  all  doubt  that  the  framers  of  this  celebrated  provi- 
sion had  no  idea  in  their  minds  that  it  would  be  turned  into 
a  means  of  protecting  foreign  corporations  and  guaranteeing 
to  them  the  same  privileges  which  are  enjoyed  by  domestic 
corporations.  Such  a  construction  would  sweep  away  all  the 
previous  constitutional  doctrine  on  the  question  of  the  status 
of  foreign  corporations.     It  would  operate  to  give  to  them,  in 

corporations  will  be  found  in  14  Am.  bina  &c.  Min.  Co.  v.  Pennsylvania, 

&  Eng.  Corp.  Cas.  28 ;  15  Am.  &  Eng.  125  U.  S.  181 ;  Utley  v.  Clark-Gardner 

Corp.  Oas.  438;  and  22  Am.  &  Eng.  Lode  Mining  Co.,  4  Colo.  369;  Norfolk 

Corp.  Cas.  651.  &c.  R.  Co.  v.  Pennsylvania,  136  U.  S. 

1  Const.  U.  S.,  art.  4,  §  2.  114 ;  «.  c.  10  Sup.  Ct.  Bep.  958 ;  State  v. 

'  Bank  of  Augusta  v.  Earle,  13  Pet.  Lathrop,  10  La.  An.  398 ;  Farmers'  &c. 

(U.  S.)  519;  Paul  v.  Virginia,  8  Wall.  Ins.  Co.  v.  Harrah,  47  Ind.  236. 

(TJ.  S.)   168;  Liverpool  Ins.  Co.  v.  »  Bank  of  Augusta  t;.  Earle,  13  Pet. 

Massachusetts,  10  Wall.  (U.  S.)  566;  (TJ.  S.)  519,  586, 


«.  c.  10  Myer  Fed.  Dec,  §  16;  Pem- 
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any  State,  the  privileges  and  immunities  of  citizens  in  that 
State,  which,  we  have  already  seen,'  they  do  not  possess  under 
another  clause  of  the  constitution.  It  would,  in  its  practical 
workings,  oblige  any  State  to  concede  to  foreign  corporations 
the  same  privileges  within  its  limits  which  it  concedes  to  cor- 
porations of  its  own  creation;  and  it  could  be  easily  extended, 
by  judicial  construction,  so  as  to  prevent  any  State  from  ex- 
cluding foreign  corporations  from  its  limits,  or  from  prescrib- 
ing the  terms  upon  which  they  should  reside  and  do  business 
within  its  boundaries.  Down  to  the  present  time,  such  a  con- 
struction has  not  been  arrived  at,  although,  such  is  the  steady 
tendency  of  the  Federal  judiciary  to  enlarge  the  rights  of 
corporations,  that  it  cannot  be  predicted  whether  it  will  not 
be  reached  in  the  near  future.  The  present  judicial  construc- 
tion of  the  clause  under  consideration  is  that  it  does  not  pro- 
hibit a  State  from  imposing  such  conditions  upon  foreign 
corporations  as  it  may  choose,  as  requisite  to  their  admission 
within  its  limits.'^  It  may,  for  instance,  impose  upon  foreign 
insurance  companies  doing  business  within  the  State,  a  tax  of 
two  dollars  upon  every  one  hundred  dollars  of  premiums  re- 
ceived by  such  companies,  although  no  such  tax  is  imposed 
on  domestic  companies;  nor  is  this  a  violation  of  the  principle 
that  taxation  must  be  uniform.' 

'  Ante,  §  7876.  or  otherwise  burdened,  as  to  compel 

'  Pembina  &c.  Min.  Co.  v.  Penn-  them  to  leave  the  State.    They  may 

sylvania,  125  U.  S.  181.     See  also  Nor-  be  regarded  as  a  benefit  or  a  nuisance 

folk  &c.  B.  Co.  V.  Pennsylvania,  136  according  to  the  caprice  of  the  legis- 

U.  S.   114,   118 ;    Philadelphia    Fire  lature."    Ibid.,  179,  per  Rreese,  C.  J. 

Asso.  V.  New  York,  119  TJ.  S.  110.  A  decision  of  the  Supreme  Court  of 

'  Ducat  V.  Chicago,  48  HI.  172;  «.  c.  California  goes  to  the  length  of  hold- 

95  Am.  Dec.  529.   The  court  proceeded  ing  that,  after  a  foreign  corporation 

upon  the   view  "that    corporations  has  been  admitted  to  do  business  in 

have  no  status  in  States,  as  citizens  of  that  State,  it  is  incompetent  for  the 

the  State  creating  them,  and  when  legislature  to  impose  a  tax  upon  it, 

they  come  into  this  State  to  do  busi-  which  is  not  imposed  upon  domestic 

ness  and  make  profits,  a  discrimina-  corporations  of  a  like  character.    The 

tion  can  be  rightfully  made  between  court  regard  it  as  violative  of  a  pro- 

them  and  our  domestic  corporations  vision  of  the  Constitution  of  the  State. 

of    the  same  character;    that,  if  it  San  Francisco  v.  Liverpool  &c.  Ins. 

should  be  deemed  good  policy,  by  the  Co.,  74  Cal.  113;   s.  c.  5  Am.  St.  Rep. 

legislature,  they  could  be  so  taxed,  425.    However  this  may  be,  it  is  clear 
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§  7878.  Federal  Protection  of  Foreigrn  Corporations  En- 
■gaged.  in  Interstate  Commerce.  —  The  Constitution  of  the 
United  States  provides  that  "  the  Congress  shall  have  power 
....  to  regulate  commerce  with  foreign  nations,  and  among 
the  several  States  and  with  the  Indian  tribes."*  The  presenS 
construction  of  this  provision  is  that  the  power  thus  conferred 
upon  Congress  is  exclusive  to  the  extent  that,  by  conferring  it 
upon  Congress,  the  constitution  prohibits  it  to  the  States,  in  so 
far  as  the  power  relates  to  matters  of  general  or  national  concern, 
such  as  require  uniformity  of  regulation;  but  that,  in  so  far 
as  it  relates  to  matters  of  local  concern,  the  States  may  impose 
regulations,  so  long  as  Congress  declines  to  act.^  It  is  also  the 
■settled  construction  of  this  provision  that  interstate  commerce 
carried  on  by  corporations  is  entitled  to  the  same  protection 
against  State  exactions  as  when  carried  on  by  individuals.' 
Athough  Congress  has  exercised  the  power  in  a  very  few 
instances,  this  construction  involves  the  further  conclusion 
that  the  non-exercise  by  Congress  of  the  power  is  tantamount 
to  the  declaration  that,  in  any  given  particular,  except  in  mat- 
ters of  local  concern  only,  commerce  among  the  several  States 
shall  be  free.* 


that  it  violates  no  principle  of  the  TT.  S.  691,  697;  "Wabash  &c.  R.  Oo. 

Federal  Constitution,  as  the  Supreme  v.  Illinois,  118  TJ.  S.  557. 

■Court  of  California  seem  to  suppose.  '  Gloucester  Ferry  Co.  v.  Pennsyl- 

1  Const.  U.  S.,  art.  1,  §  8,  cl.  2.  vania,  114  U.  S.  196. 

•  Cooley  V.  Board  of  Wardens,  12  *  Gibbons    v.    Ogden,    9   Wheat. 

How.  (U.  S.)   299,   319;    Gloucester  (U.  S.)  1,  122,  per  Mr.  Justice  John- 

J'erry  Co.  v.  Pennsylvania,  114  U.  S.  son;  Passenger  Cases,  7  How.  (U.  S.) 

196;  Philadelphia  &c.  Steamship  Co.  283,  462,  per  Mr.  Justice  Grier;  State 

V.  Pennsylvania,  122  U.  S.  326,  336;  Freight  Tax  Cases,  15  Wall.  (U.  S.) 

Bobbins  v.  Shelby  Co.  Taxing  Dis-  232,  279;  Railroad  Co.  v.  Husen,  95 

trict,  120  U.  S.  489,  492,  493.    See  U.  S.  465,  469;  Welton  v.  Missouri, 

^Iso  Brown  v.  State,  12  Wheat.  (U.  S.)  91  TJ.  S.  275,  282 ;  Mobile  v.  Kimball, 

419 ;  Passenger  Cases,  7  How.  (TJ.  S. )  102  TJ.  S.  691,  697 ;  Brown  v.  Houston, 

283;  Crandall  ».  State,  6  Wall.  (TJ.  114  U.  S.  622,  631;  Walling  v.  Michi- 

S.)  35,  42;   Ward   v.   Maryland,    12  gan,  116  TJ.  S.  446,  455;   Pickard  v. 

Wall.  (TJ.  S.)  418,  430;  State  Freight  Pullman  Southern  Car  Co.,  117  U.  S. 

Tax  Cases,  15  Wall.  (U.  S.)  232,  279;  34;  Wabash  &c.  B.  Co.  v.  Illinois, 

Henderson  v.  New  York,  92  U.  S.  259,  118  U.  S.  557 ;  Bobbins  v.  Shelby  Co. 

272;  Eailroad  Co.  v.  Husen,  95  TJ.  S.  Taxing  District,  120  TJ.  S.  489,  493. 
465,   469;    Mobile   v.    Kimball,    102 
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§  7879.  Wliat  is  Interstate  and  Foreign  Commerce  within 
TJiis  Prohibition.  —  So  far  as  we  are  enlightened  by  judicial 
decisions,  we  shall  consider  in  this  section,  what  is,  and  in 
the  following  section,  what  is  not,  interstate  and  foreign  com- 
merce, within  the  meaning  of  the  prohibition  spoken  of  in 
the  preceding  sections.  In  the  first  place,  it  is  to  be  observed 
that  interstate  and  foreign  transportation  is  interstate  and  for- 
eign commerce,  within  the  meaning  of  the  commerce  clause 
of  the  Federal  constitution.'  Interstate  or  foreign  transpor- 
tation, within  the  meaning  of  this  principle,  takes  place  when- 
ever freight  is  taken  up  within  the  limits  of  a  State  and  set 
down  within  the  limits  of  another  State  or  foreign  country; 
or  whenever  freight  is  taken  up  within  the  limits  of  another 
State  or  foreign  country  and  set  down  within  the  limits  of  the 
domestic  State.*  Telegraphic  communications  between  differ- 
ent States  are  interstate  commerce  within  the  same  principle, 
and  as  such  are  directly  within  the  power  of  regulation  con- 
ferred upon  Congress,  and  free  from  the  control  of  State  regu- 
lations, except  such  as  are  strictly  of  a  police  character.* 
Therefore,  the  Act  of  Congress  of  July  24,  1866,  in  so  far  as 
it  declares  that  the  erection  of  telegraphic  lines  shall,  as  against 
State  interference,  be  free  to  all  who  accept  its  terms  and  con- 
ditions, and  that  a  telegraphic  company  of  one  State  shall 
not,  after  accepting  them,  be  excluded  by  another  State  from 
prosecuting  its  business  within  her  jurisdiction,  is  a  legiti- 
mate regulation  by  Congress  of  commercial  intercourse  among 
the  States,  and  is  also  appropriate  legislation  to  execute  the 
powers  of  Congress  over  the  postal  service.*  For  the  same  rea- 
son, a  State  cannot  lay  a  tax  on  the  interstate  business  of  a 
telegraph  company,  especially  if  such  company  has  accepted 
the  provisions  of  the  act  of  1866  so  as  to  become  an  agerd  of 
the  government  of  the  United  States,  which  would  make  State 
laws  unconstitutional,  in  so  far  as  they  impose  a  tax  upon 

'  Bowman  v.  Chicago  &o.  R.  Co.,  '  Case  of    State  Freight  Tax,  16 

125  U.  S.  465;  Lyng  v.  Michigan,  135     Wall.  (U.  S.)  232. 
TI.  S.  161;  Gloucester  Ferry  Co.  v.  '  Leloup  v.  Mobile,  127  U.  S.  640, 

Pennsyslvania,  114  U.  S.  196,  645. 

'  Pensacola  Tel.  Co.  v.  Western  Union  Tel.  Co.,  96  U.  S.  1. 
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messages  sent  in  the  service  of  the  government/  Sales  by  a 
corporation  situated  without  a  State,  of  goods,  to  a  resident  of 
the  State,  to  be  shipped  to  him  into  the  State,  belong  to  the 
operations  of  interstate  commerce,  and  are  consequently  not 
subject  to  a  prohibition  of  the  State  constitution  against  for- 
eign corporations  doing  business  within  the  State  without 
having  an  agent  or  place  of  business  therein.*  So  does  a  con- 
tract by  which  a  resident  of  a  State  agrees  with  a  foreign  cor- 
poration to  canvass  certain  territory  within  the  State  for  the 
sale  of  its  manufactured  productions,  —  the  corporation  agree- 
ing to  sell  the  same  to  him  on  a  credit,  and  taking  a  bond 
from  him  to  secure  payment  for  such  sales.  Such  a  contract 
is  therefore  unaffected  by  a  State  statute  prohibiting  business 
within  the  State  by  foreign  corporations  which  have  not  com- 
plied with  certain  regulations,  such  as  filing  a  certificate  and 
designating  an  agent  upon  whom  process  may  be  served.' 

§  7880.  What  is  not  Interstate  Commerce  within  This  Pro- 
hibition.— The  business  of  insurance,  a,s  ordinarily  conducted, 
is  not  commerce;  and  an  insurance  company  of  one  State,  hav- 
ing an  agency  by  which  it  conducts  the  insurance  businessi 
in  another  State,  is  not  engaged  in  commerce  between  the  States; 
so  that  restrictions  imposed  in  the  State  to  which  it  has 
migrated  upon  the  manner  of  its  conducting  its  business  are 
not  inhibited  by  that  clause  of  the  Federal  constitution  which 
confers  upon  Congress  power  to  regulate  commerce  among  the 
States.* 

§  7881.  Cannot  Migrate,  hut  must  Dwell  in  Place  of  its 
Creation.  —  The  following  propositions  are  believed  to  be  set- 
tled law:  (1)  That  a  corporation  can  exist  only  by  force  of  the 
statute  or  other  law  of  the  State  or  country  in  which  it  is 

1  Telegraph  Co.  v.  Texas,  105  U.  S.  Co.,  57  Ark.  24 ;  ».  c.  20  S.  W.  Eep. 

460.  591 ;  IS  L.  E.  A.  206. 

•  Ware  v.  Hamilton-Brown  Shoe  *  Paul  v.  Virginia,  8  Wall.  (U.  S.) 
Co.,  92  Ala.  145;  s.  c.  9  South.  Rep.  168;  reaffirmed  in  Liverpool  Ins.  Co. 
135.  V.  Massachusetts,   10  Wall.   (U.S.) 

•  Gunn  V.  White  Sewing  Machine  566 ;  «.  c.  10  Myer  Fed.  Dec,  $  16. 
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created;  (2)  that  the  laws  of  one  State  or  country  can,  by 
their  own  vigor,  have  no  extra-territorial  force  in  another 
State  or  country,  but  are  allowed  to  operate  there  only  on  the 
principle  of  comity;  (3)  that,  as  a  corporation  is  a  creature  of 
the  law  of  the  State  or  country  creating  it,  it  cannot  migrate 
into  another  State  or  country,  establish  its  residence  there, 
and  exercise  its  franchises  there,  without  the  consent  of  the 
legislature  of  that  other  State  or  country,  express  or  implied. 
This  doctrine  was  conceded  in  a  leading  case,  in  the  following 
language  in  the  opinion  of  the  court  by  Chief  Justice  Taney: 
"It  is  very  true  that  a  corporation  can  have  no  legal  existence 
out  of  the  boundaries  of  the  sovereignty  by  which  it  is  created. 
It  exists  only  in  contemplation  of  law,  and  by  force  of  the  law; 
and  where  that  law  ceases  to  operate,  and  is  no  longer  obliga- 
tory, the  corporation  can  have  no  existence.  It  must  dwell  in 
the  place  of  its  creation,  and  cannot  migrate  to  another  sover- 
eignty."* 

§  7882.  May  Make  and  Take  Contracts  In  Other  States 
and  Countries  except  where  Prohibited.  —  But  it  does  not  fol- 
low, from  the  doctrine  of  the  preceding  section,  that  the  ex- 
istence of  a  corporation  will  not  be  so  far  recognized  in  States 
and  countries  other  than  the  State  or  country  of  its  creation, 
as  to  allow  it  to  make  and  take,  in  such  State  or  country,  such 
contracts  as  are  permitted  to  ordinary  persons.  It  is,  as  has 
been  pointed  out,  a  mere  artificial  being,  invisible  and  intan- 
gible; and  yet  it  is  a  person,  for  certain  purposes,  in  contem- 
plation of  law,  and  especially  for  purposes  relating  to  the 
jurisdiction  of  the  courts  of  the  United  States."  As  natural 
persons,  through  the  intervention  of  their  agents,  are  con- 

»  Bank  of  Augusta  k  Earle,  13  Pet.  *  Ante,    §§   11,    5689,    7366,    7790, 

<U.  S.)  519,  588.    To  the  same  effect  7804;    post,    5§   7900,    8059;    United 

Bee  Day  ».  Newark  India  Eubber  Co.,  States  v.  Amedy,  11  Wheat.  (U.S.) 

1  Blatchf.  (U.  S.)  628;  Ohio  &c.  R.  392;  Beaston  v.  Farmers'  Bank,  12 

Co.  V.  Wheeler,  1  Black  (U.  S.),286;  Pet.  (U.  S.)  102,  125;   Bank  of  Au- 

Becei).  Newport  News  &c.  Co.,  32  W.  gusta  v.  Earle,  13  Pet.  (U.  8.)  519; 

Va.  164;   ».  c.  9  S,  E.   Rep.  212;  3  688. 
X.  R.  A.  572 ;  5  Rail.  &  Corp.  L.  J.  615. 
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tiimally  making  contracts  in  countries  in  which  they  do  not 
reside,  which  contracts  are  universally  allowed  to  be  valid 
unless  prohibited  by  the  law  of  such  country,  —  so  it  has  been 
reasoned  that  an  artificial  person  may,  by  its  agents,  make 
contracts,  within  the  scope  of  its  limited  powers,  in  a  sov- 
ereignty in  which  it  does  not  reside,  provided  such  contracts 
are  permitted  to  be  made  by  such  persons  by  the  law  of  such 
sovereignty.  Such  contracts  will  undoubtedly  be  valid  if  (1) 
within  the  scope  of  the  powers  conferred  upon  the  corpora- 
tion by  the  law  of  the  sovereignty  which  has  created  it,  and 
where  it  dwells;  and  (2)  if  permitted  by  the  law  of  the  sov- 
ereignty within  which  the  contract  is  made,  or  within  which 
it  is  to  be  performed.'  But  it  must  be  carefully  kept  in  mind 
that  the  power  of  a  corporation  to  make  contracts  in  another 
State  or  country  does  not  rest  upon  the  same  footing  as  that 
of  a  natural  person  when  dealing  with  property  rights  of 
which  he  is  the  beneficial  owner  or  possessor.  The  power  of 
a  natural  person  thus  to  deal  with  his  own  is  conceded,  it  may 
be  assumed,  by  every  civilized  State,  subject,  of  course,  to  lim- 
itations which  concern  its  own  laws  and  policy,  without  ref- 
erence to  the  citizenship  or  domicile  of  such  person.  But  the 
power  of  foreign  corporations  so  to  contract  necessarily  in- 
volves in  it  an  exertion  of  the  power  conferred  on  the  artifi- 

'  See,  in  support  of  these  proposi-  •  usual  comity  of  recognizing  the  lawa 
tions,  the  reasoning  of  Taney,  C.  J.,  of  another  State.  Natural  persons, 
in  Bank  of  Augusta  v.  Earle,  13  Pet.  through  the  intervention  of  their 
(TJ.  S. )  519, 588 ;  also  Connecticut  &c.  agents,  are  continually  making  con- 
Ins.  Co.  V.  Cross,  18  Wis.  109 ;  Kew  tracts  in  countries  in  which  they  do 
York  Floating  Derrick  Co.  v.  New  not  reside,  and  where  they  are  not 
Jersey  Oil  Co.,  3  Daer  (N.  Y.),  648;  personally  present  when  the  contract 
Mumford  v,  American  Life  Ins.  &c.  is  made ;  and  nobody  has  ever  doubted 
Co.,  4  N.  Y.  463;  Bard  v.  Poole,  12  the  validity  of  these  agreements. 
N.  Y.  495.  It  has  been  said  that  a  And  what  greater  objection  can  there 
concession  of  the  power  of  a  corpo-  be  to  the  capacity  of  an  artificial  per- 
ration  to  make  contracts  other  than  son,  by  its  agents,  to  make  a  contract 
in  the  State  of  its  creation  is  nothing  within  the  scope  of  its  limited  powers, 
more  than  an  admission  of  the  exist-  in  a  sovereignty  in  which  it  does  not 
ence  of  the  artificial  person,  created  reside,  provided  such  contracts  are 
by  the  laws  of  another  State,  and  permissible  by  the  law  of  the  place? " 
clothed  with .  the  power  of  making  Bank  of  Kentucky  v.  Schuylkill  Bank, 
certain  contracts.      "It    is  but  the  1  Pars.  Sel.  Gas.  (Pa.;  180,  225. 
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cial  body  by  the  sovereign  creating  it,  and  the  law  of  that 
sovereign,  conferring  the  power,  has  no  extra-territorial  force 
of  its  own  vigor.  It  is,  therefore,  only  on  the  principle  of 
comity  that  corporations  are  allowed  to  make  and  take  con- 
tracts within  the  bounds  of  other  sovereignties.  But,  at  least 
as  among  the  States  of  the  American  Union,  this  comity  is 
so  freely  exercised  that,  for  practical  purposes,  it  may  be  said 
that  such  a  power  exists  in  the  United  States  as  a  matter  of 
law,  except  where  prohibited  by  the  positive  local  law.  It  is 
true  that  it  is  also  said  in  some  judicial  opinions,  that  the 
power  does  not  exist  where  it  is  opposed  to  the  public  policy 
of  the  State  within  which  its  exercise  is  attempted.  What  is, 
or  what  is  not  public  policy  is,  of  course,  a  judicial  question, 
except  where  the  legislature  has  spoken,  in  which  case  the 
voice  of  the  legislature  is  conclusive  evidence.  Assuming, 
then,  that  it  has  power  s»  to  do  under  its  own  charter  or  gov- 
erning statute,  it  may  be  regarded,  for  practical  purposes,  a 
settled  principle  of  American  law,  that  a  corporation  created 
in  one  State  of  the  Union  may  make  and  take  contracts  in 
another  State  except  where  prohibited  by  the  laws  of  such 
other  State.* 

§  7883i  Presumptions  Arising:  in  Support  of  the  Validity 
of  the  Contracts  of  Foreign  Corporations.  —  It  will  be  pre- 
sumed, in  the  absence  of  proof  to  the  contrary,  when  the  acts 
of  a  corporation,  done  in  another  State,  are  drawn  in  question, 
that  the  corporation  was  properly  authorized  in  the  State  by 
which  it  was  created.*  Where  the  validity  of  a  contract,  made 
by  a  corporation  in  a  State  other  than  the  State  of  its  creation 
is  drawn  in  question,  it  will  not  be  presumed,  in  the  absence 
of  proof,  that  there  is  any  restriction  in  its  charter,  or  in  the 
laws  of  the  State  of  its  creation,  prohibiting  it  from  making 
such  contracts  in  a  foreign  jurisdiction.'     But  it  will  be  pre- 


•  Blair  v.  Perpetual  Ins.  Oo.,  10  '  Wood  Hydraulic  &o.  Oo.  v.  King, 

Mo.  559;    «.  c.    47    Am.   Dec.    129;  45  Ga.  34,  40. 

Stoney  v.  American  Life  Ins.  Co.,  11  °  New  York  Floating  Derrick  Oo. «. 

Paige  (N.  Y.),  635.  NewJerseyOilCo.,3Duer(N.Y.),648; 
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sumed  that  it  acts  under  a  general,  and  not  under  a  limited 
authority.' 

§  7884.  Cannot  Exercise  Corporate  Francliises  in  a  For- 
eign Jurisdiction  except  by  Comity.  —  From  the  foregoing 
principles  it  must  follow  that  a  corporation  created  under  the 
laws  of  one  State  or  country,  cannot  exercise  any  of  the  fran- 
chises which  are  peculiar  to  corporations,  and  which  are  not 
possessed  by  individuals,  within  the  limits  of  another  State  or 
country,  except  by  the  comity  of  that  other  State  or  country, 
which  comity  is  generally  expressed  by  its  legislature  in  stat- 
utes relating  to  the  subject  of  foreign  corporations."  This 
comity  will  generally  be  extended  so  as  to  allow  the  foreign 
corporation  to  exercise,  within  the  domestic  State,  any  powers 
with  which  it  may  be  endowed  by  its  own  charter,  unless 
repugnant  to  the  policy  of  the  domestic  State  or  injurious  to 
its  citizens;*  but  when  to  allow  its  exercise  would  be  contrary 
to  good  policy  or  prejudicial  to  the  interests  of  the  State,  the 
comity  ceases  to  be  obligatory.*  This  comity,  it  has  been 
well  reasoned,  is  the  comity  of  States,  and  not  the  comity  of 
courts.  In  other  words,  the  power  of  determining  whether^ 
how  far,  with  what  modification,  or  on  what  conditions,  the 
laws  of  one  State,  or  any  rights  dependent  upon  them,  shall 
be  recognized  in  another  State,  is  a  legislative  power.  The  con- 
clusion, then,  is  that  the  judiciary  must  be  guided  in  deter- 


Boulware  v.  Davis,  90  Ala.  207.    That  be  drawn,  and  to  keep  the  drawees  in 

this  is  the  rule  in  regard  to  domestic  funds  to  meet  the  same,  in  cases  where 

corporations,  see  ante,  §§  5644,  5967 ;  consignments  are  not  made,  was  not 

Chatauque  Co.  Bank  v.  Kisley,  19  N.  deemed    necessarily  illegal,    in    the 

Y.  369,  381;  s.  c.  75  Am.  Dec.  347;  absence  of    anything  to  show  what, 

Farmers'  Loan  &c.  Co.  v.  Clowes,  3  N.  powers  are  possessed  by  the  bank,  by 

Y.  470.  virtue  of  its  charter.       Perkins  v. 

I  New  England  &c.  Ins.  Co.  v.  Has-  Church,  31  Barb.  (N.  Y.)  84. 
brook,  32  Ind.  447.    Thus,  an  agree-  '  Western  Union  Tel.  Co.  ».  Mayer, 

ment  between  a  banking  corporation,  28  Ohio  St.  521. 
located  in  Wisconsin,  and  commission  •  Alward  v.  Holmes,  10  Abb.  N. 

merchants  in  the  city  of  New  York,  Cas.  (N.  Y.)  96. 
by  which  the  former  is  to  consign  *  Ducat  v.   Chicago,   48  111.   172; 

produce  to  the  latter  for  sale  on  com-  «.  c.  95  Am.  Dec.  529. 


mission,  against  which  drafts  are  to 
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mining  the  question  by  the  practice  and  policy  adopted  by  the 
legislature.' 

§  7885.  Cases  to  Wbich  This  Comity  does  not  Extend.  — 

Without  attempting  to  enumerate,  in  a  single  section,  all  the 
cases  to  which  this  comity  does  not  extend,  it  may  be  ob- 
served, in  the  first  place,  that  it  does  not  extend  so  far  as  to 
concede  to  foreign  corporations  the  powers  which  their  own 
charters  do  not  permit  them  to  exercise;^  nor  so  far  as  to 
permit  a  foreign  corporation  to  exercise  powers  within  the 
State  which  a  domestic  corporation  of  the  same  kind  is  not 
permitted  to  exercise  under  the  constitution  and  policy  of  the 
State.' 


'  Thompson  v.  Waters,  25  Mich. 
214 ;  s.  c.  12  Am.  Eep.  243 ;  Carroll  v. 
East  St.  Louis,  67  111.  568;  i.  c.  16 
Am.  Eep.  632. 

'  Diamond  Match  Co.  v.  Powers, 
51  Mich.  145;  Talmadge  v.  North 
American  Coal  &c.  Co.,  3  Head 
(Tenn.),  337;  Thompson  v.  Waters, 
25  Mich.  214;  s.  c.  12  Am.  Eep.  243; 
ante,  i  3046 ;  post,  i  7905. 

"  Clarke  v.  Central  Eailroad  &c. 
Co.  of  Georgia,  50  Fed.  Eep.  338; 
Empire  Mills  v.  AUston  Grocery  Co. 
(Tex.  App.),  15  S.W.  Eep.  505;  s.c. 
12  L.  E.  A.  366 ;  9  Eail.  &  Corp.  L.  J. 
294;  33  Am.  &  Eng.  Corp.  Cas.  16; 
«.  c.  affirmed  on  rehearing,  15  S.  W. 
Eep.  200;  «.  c.  33  Am.  &  Eng.  Corp. 
Cas.  15.  For  instance,  where  the 
privilege  of  organizing  into  a  corpo- 
ration for  the  purpose  of  carrying  on 
mercantile  operations  is  denied  to  the 
citizens  of  a  State  by  its  own  legis- 
lature, it  will  not  allow  them,  or  other 
persons,  to  evade  the  statute  by  be- 
coming incorporated  in  another  State 
for  the  sole  purpose  of  carrying  on 
mercantile  operations  in  the  particu- 
lar State.  Ibid.  It  was  at  one  time 
held  in  one  of  the  departments  of  the 
Supreme  Court  of  New  York,  that 
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the  comity  of  that  State  does  not  ex- 
tend so  far  as  to  recognize  what  is 
called  a  "  tramp  corporation,"  that  is, 
a  corporation  organized  in  another 
State  for  the  sole  purpose  of  doing 
business  in  the  State  of  New  York, 
but  that,  after  such  a  corporation  mi- 
grated into  the  State  of  New  York,  it 
lost  the  franchises  conferred  upon  it 
by  the  State  of  its  birth,  and  became 
a  mere  partnership  in  the  State  of  New 
York,  and  its  members  became  liable 
as  partners.  Merrick  v.  Brainard,  38 
Barb.  (N.  Y.)  574.  But  this  policy 
was  reversed  by  the  Court  of  Appeals 
of  New  York.  Merrick  v.  Van  Sant- 
voord,  34  K.  Y.  208.  And  the  law 
of  that  State  is  in  such  a  condition 
that  its  citizens  may.  organize  them- 
selves into  a  corporation  in  a  remote 
State — in  West  Virginia,  for  exam- 
ple,— for  the  purpose  of  carrying  on 
business  within  the  State  of  New 
York,  thereby  evading,  to  a  large  ex- 
tent, the  jurisdiction  of  the  courts  of 
New  York  between  its  own  citizens, 
and  escaping  the  operation  of  the 
laws  of  New  York  which  would  have 
been  applicable  to  their  conduct  in 
case  they  had  remained  unincorporate. 
Demarest  v.  Flack,  128  N.  Y.  205. 
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§  7886.  All  tlieir  Bigbts  Subject  to  the  Domestic  Law.  — 

Except  so  far  as  varied  by  recent  judicial  innovations,  the  doc- 
trine declared  in  a  leading  case  on  the  status  of  foreign  corpo- 
rations remains  a  principle  of  American  constitutional  law. 
Taney,  C.  J.,  in  giving  the  opinion  of  the  court,  said:  "Every 
power,  however,  of  the  description  of  which  we  are  speaking, 
which  a  corporation  exercises  in  another  State,  depends  for  its 
validity  upon  the  laws  of  the  sovereignty  in  which  it  is  exer- 
cised; and  a  corporation  can  make  no  valid  contract  without 
their  sanction,  express  or  implied."  '■  Beyond  that,  as  he  fur- 
ther pointed  out,  everything  rests  upon  the  mere  comity  of 
States  and  nations.^  It  has  been  well  said  that  "a  corpora- 
tion which  seeks  by  its  agents  to  establish  a  domicile  of  busi- 
ness in  a  State  other  than  that  of  its  creation,  must  take  that 
domicile  as  individuals  are  always  understood  to  do,  subject 
to  the  responsibilities  and  burdens  imposed  by  the  laws  which 
it  finds  in  force  there."  ^  It  becomes  amenable  to  the  laws  of 
the  latter  State  and  to  the  process  of  its  courts,  upon  the  same 
principle,  and  to  the  same  extent  as  natural  persons,  or  domes- 
tic corporations.*  If  such  foreign  corporation  is,  through  its 
agents  or  servants,  guilty  of  a  trespass  or  other  wrong  within 
the  State  where  it  has  acquired  a  domicile,  it  cannot  escape 
the  consequences  of  its  illegal  act  by  setting  up  its  charter  and 
existence  under  a  foreign  State  or  government.' 

§  7887.  States  may  Impose  Conditions  upon  Wbicb  They 
may  do  Business.  —  It  may  be  stated,  as  a  general  proposi- 
tion, that,  as  a  State  has  the  power  entirely  to  exclude  from  its 
limits  a  foreign  corporation,  so  it  has  the  power  of  prescribing 

'  Bank  of  Augusta  v.  Earle,  13  Pet.  (U.  S.)  519,  588. 
'  Ibid.  '  Austin  v.  New  York  &c.  E.  Co., 

°  Attorney- General  v.  Bay  State  25  N.  J.  L.  381;  People  v.  Central  R. 
Mining  Co.,  99  Mass.  148, 153;  quoted  Co.  of  New  Jersey,  48  Barb.  (N.  Y.) 
with  approval  in  Clark  v.  Main  Shore  478;  Warren  Man.  Co.  v.  Etna  Ins. 
B.  Co.,  81  Me.  477;  ».  c.  17  Atl.  Kep.  Co.,  2  Paine  (U.  S.),  501.  Compare 
497.  Merrick  v.  Brainard,  38  Barb.  (N,  Y.) 

*  Riddle  v.  New  York  &c.  R.  Co.,      574. 
39  Fed.  Rep.  290. 
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the  terms  upon  which  alone  it  may  he  permitted  to  do  husiness 
within  its  limits.' 

§  7888.  May  be  Required  to  Appoint  a  Kesident  Agrcnt 
upon  Whom  Process  may  be  Served.  —  A  foreign  corporation 
may  he  required  by  the  legislature  of  a  State  within  which  it 
seeks  to  do  business  to  appoint  a  resident  agent,  upon  whom  all 
process  may  he  served  in  suits  against  such  corporation,  and 
to  execute  a  power  of  attorney  in  due  form  to  that  end;^  in  de- 
fault of  which  it  will  not  be  permitted  to  do  husiness  within 
the  State,  and  any  contracts  which  it  assumes  to  make  within 
the  State  will  be  voidable,'  at  least  in  the  absence  of  circum- 
stances  of  estoppel.* 

§  7889.  May  Establisli  Agrencies  and  do  Business  in  the 
Domestic  State,  unless  Prohibited.  —  Speaking  now  more  par- 
•ticularly  with  reference  to  Ameriban  interstate  law,  and  not  with 
reference  to  the  larger  principles  of  private  international  law 
as  obtaining  between  nations  which  are  entirely  sovereign, 
it  may  be  laid  down  that  a  corporation,  created  in  one  State 
of  the  American  Union,  may  lawfully  establish  agencies  in  any 
other  State,  for  the  transaction  of  its  business;  may  make  and 
take  contracts  which  are  there  allowed  to  be  made  and  taken 
by  natural  persons;  and  may  maintain  actions  to  enforce  the 
same,  unless  prohibited  or  restrained  from  so  doing  by  its 
own  charter  or  governing  statute,  or  by  the  statute  law  of 
such  State,  or  unless  it  is  declared  by  the  judicatories  of  such 
State  to  be  against  its  public  policy  to  allow  it  to  be  done  in 

1  Home  Ins.  Co.  v.  Davis,  29  Mich.  Ins.    Co.  v.  French,  18  How.  (U.  S.) 

238;  Farmers'  &c.  Ins.  Co.  d.  Harrah,  404,  407;  Ducat  v.  Chicago,  10  Wall. 

47Ind.  236;  Attorney-General  t;.  Bay  (U.  S.)  410.    As  to  the  conditions,  see 

State  Mining  Co.,  99  Mass.  148,  153;  post,  §  7928,  et  seg. 

s.  c.  9a  Am.  Dec.  717;  State  v.  Lath-  '  Utleyii.  Clark-Gardner  Lode  Min- 

rop,  10  La.  An.  398 ;  Western  Unioh  ing  Co.,  4  Colo.  369, 

Tel.  Co.  ».  Mayer,  28  Ohio  St.  521 ;  Ee  »  Ee  Comatock,   3  Sawy.   (U.  S.) 

Comstook,  3  Sawy.  (U.  S.)  218;  Sem-  218;  Semple  v.  Bank  of  British  Col- 

ple  V.  Bank  of  British  Columbia,  5  umbia,  5  Sawy.  (U.  S.)  88;  Bank  of 

Sawy.  (U.  S.)  88;  Paul  o.  Virginia,  8  British  Columbia  v.  Page,  6  Or.  431. 

Wall.   (U.   S.)  168,    181;    Lafayette  ♦  Posi,  §J  7959,  7960. 
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a  given  instance.  Generally  speaking,  then,  a  foreign  corpo- 
ration is  at  liberty  to  deal  through  its  agents  in  another  State, 
and  to  have  the  benefits  of  its  contracts  and  the  remedies  to 
enforce  the  same  within  such  other  State,  to  the  same  extent, 
in  the  absence  of  legislative  restraint,  as  a  natural  person  has 
within  such  State.* 

§  7890.  Foreign  Corporations  Made  Domestic  Corpora- 
tions Quoad  Hoc.  —  A  State  may,  by  its  legislation,  impose 
upon  foreign  corporations,  which  seek  to  come  within  its  lim- 
its to  conduct  their  business,  the  condition  that  they  shall  be 
subjected  to  the  duties  and  obligations  of  domestic  corpora- 
tions,—  in  short,  that  they  shall  be,  when  so  acting  within 
the  territorial  limits  of  the  State,  domestic  corporations  for  the 
purposes  of  jurisdiction*  The  question  whether  the  legisla- 
ture of  a  State  has  adopted  and  domesticated  a  corporation 
created  by  another  State,  is  in  every  case  purely  a  question 
of  legislative  intent,  to  be  determined  upon  the  construction  of 
the  statutes  of  the  State  to  which  such  act  of  adoption  and 
•domestication  is  sought  to  be  imputed.*  Upon  the  questions 
of  the  canons  of  interpretation  to  be  applied  in  such  a  case,  it 
has  been  observed  with  reference  to  a  railroad  company:  "To 
make  such  a  company  a  corporation  of  another  State,  the  lan- 
guage used  must  imply  creation  or  adoption  in  such  form  as 

'  Williams  v.  Creswell,  51  Miss.  K.  Oo.  v.  Wheeler,  1  Black  (TJ.  S.), 

S17;     Newburg    Petroleum    Oo.    v.  286,  293,  297 ;  Eailroad  Oo.  ti.  Vance, 

Weare,  27  Ohio  St.  343;  Weymouth  96  U.  S.  450,  457;  Memphis  &c.  E. 

v.  Washington  &c.  Co.,  1  MacArthur  Oo.  v.  Alabama,  107  U.  S.  581;  Penn- 

(U.  S.)  19;  Saltmarsh  v.  Spaulding,  sylvania  R.  Oo.  v.  St.  Louis  &c.  E. 

147  Mass.  224,  228.  Oo.,  118  U.  S.  290;  Goodlett  v.  Louis- 

»  Eailroad  Co.  v.  Harris,  12  Wall,  villa  &c.  E.  Co.,  122  U.  S.  391 ;  Gra- 

<U.  S.)  65.    See    also    Maryland  v.  ham  tj.  Eailroad  Co.,  118  U.S.  161; 

Northern  Central  E.  Co.,  18  Md.  193  Clark  v.  Barnard,  108  U.  S.  436;  TJp- 

<double   incorporation);    Sprague   v.  hoffti.  Chicago  &c.E.  Co.,  5 Fed.  Eep. 

Hartford  &c.  E.  Co.,  5  E.  I.  233  (con-  645;  Stout  v.  Sioux  City  &c.  E.  Co., 

solidction) ;  Goshorn  ».  Board  of  Su-  8  Fed.  Eep.   794;    g.  c.   3  McCrary 

pervisors,  1  W.  Va.  308;  Pomeroy  v.  (U.  S.),  1. 

New  York  &c.   E.   Co.,   4  Blatchf.  «  James  v.  St.  Louis  &c.  E.  Co.,  46 

<U.  S.)  121 ;  McGregor  v.  Erie  E.  Oo.,  >  Fed.  Eep.  47 ;  Uphoff  v.  Chicago  &c. 

35  N.  J.  L.  115;  James  v.  St.  Louis  E.  Co.,  5  Fed.  Fep.  545. 


&c.  R.  Co.,  46  Fed.  Eep.  47;  Ohio  &c. 
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to  confer  the  power  usually  exercised  over  corporations  by  the 
State,  or  by  the  legislature,  and  such  allegiance  as  a  State  cor- 
poration owes  to  its  creator.  The  mere  grant  of  privileges  or 
powers  to  it  as  an  existing  corporation,  without  more,  does 
not  do  this,  and  does  not  make  it  a  citizen  of  the  State  con- 
ferring such  powers."^ 

§  7891.  When  Deemed  to  have  been  Made  Such,  and  when 
not.  —  Although  there  will  be,  in  many  cases,  great  difficulty 
in  determining  whether  a  foreign  corporation  has  been  adopted 
and  domesticated  by  the  legislation  of  a  State,  yet  certain  con- 
clusions stand  out  clearly.  One  is  that  where  a  corporation, 
—  for  instance,  a  railroad  company, —  created  under  the  laws 
of  a  foreign  State,  or  of  different  foreign  States,  consolidates 
with  a  corporation  created  under  the  laws  of  the  domestic 
State,  and  the  consolidation  takes  place  under  the  domestic 
law, —  the  domestic  tribunals  will  treat  the  united  company 
as  a  domestic  corporation,  and  they  become  a  domestic  corpo- 
ration in  each  State.*  Another  is  that  a  corporation  chartered 
by  the  concurrent  action  of  two  or  more  States,  with  substantially 
the  same  powers,  is  regarded  as  a  domestic  corporation  in  each 
of  those  States,  for  the  purposes  of  local  jurisdiction,  and  the 
application  of  local  police  regulations.'     Another  is  that  the 

^  Pennsylvania  K.  Co.  v.  St.  Louis  v.  Northern  R.  Co.,  18  Md.  193;  ante, 

&c.  R.  Co.,  118  U.  S.  290,  296.  §§  47,  319,  320,  688,  7438,  7450,  7472, 

'  State  V.  Chicago,  Burlington  &c.  7490,  7799,  7817 ;  post,  §4  8012,  8020, 

R.  Co.,  25Keb.  156;  s.  v.  41  N.  W.  8128. 

Rep.  125;   State  v.  Missouri  &c.  R.  a  Ohio  &o.  R.  Co.  v.  Wheeler,  1 

Co.,  25  Neb.  164 ;  «.  c.  41  N.  W.  Rep.  Black  (U.  S,),  286.     See  Rece  v.  New- 

127 ;  State  v.  Chicago,  St.  Paul  &c.  R.  port  News  &c.  Co.,  32  W.  Va.  164 ;  s.  c. 

Co.,  25  Neb.  165 ;  «.  c,  41  N.  W.  Rep.  3  L.  R.  A.  572 ;  5  Rail,  &  Corp.  L.  J. 

128 ;  Ohio  &c.  R.  Co.  v.  Wheeler,  1  515,  for  a  consideration  of  the  state* 

Black  (U.  S.),  286;    Burger  i).  Grand  of  such  a  corporation.    That  the  ultra 

Rapids  &c.  R.  Co.,  22  Fed.  Rep.  561;  pires  acts  of    a  foreign   corporation, 

Colglazier  v.  Louisville  &c.  R.  Co.,  22  which  is  a  creature  of  the  laws  of  twc^ 

Fed.  Rep.  568 ;  Sprague   v.  Hartford  different  States,  are  not  made  valid 

&c.  R.  Co.,  5  R.  I.  233 ;  Trester  v.  Mis-  by  a  confirmatory  statute,  enacted  by 

Bouri  Pac.  R.  Co.,  33  Neb.  171 ;  s.  c.  49  the    legislature  in   one  only  of  such 

N.  W.  Rep.  1110 ;  10  Rail.  &  Corp.  L.  States,  see  Fisk  v.  Chicago  &c.  R.  Co., 

J.  447 ;  Central  Trust  Co.  v.  St.  Louis  4  Abb.  Pr.  (n.  s.)  (N.  Y.)  378.     There 

&c.  R.  Co.,  41  Fed.  Rep.  551 ;  State  is  also  a  theory  to  the  eflect  that  such 
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mere  fact  of  conferring  special  or  particular  powers,  not  amount- 
ing to  general  corporate  powers,  upon  a  foreign  corporation, 
does  not  make  it  a  domestic  corporation, —  as,  for  instance, 
where  a  statute  confers  upon  a  society  incorporated  in  another 
State  the  power  of  taking  by  gift,  etc.,  and  of  holding  and  con- 
veying any  real  and  personal  property  for  all  the  purposes  of 
its  incorporation.^  Still  another  is  that  a  corporation  does 
not  lose  its  residence  and  citizenship  in  the  State  of  its  crea- 
tion, from  the  mere  fact  that  the  bulk  of  its  property  and 
business  lies  in  another  State; ^  nor  gain  a  residence  in  such 
other  State,  by  the  mere  fact  of  purchasing  and  tising  prop- 
erty therein.^  Still  another  is  that  the  mere  licensing  of  a 
foreign  corporation  to  do  a  particular  thing,  as,  for  instance, 
to  purchase  and  hold  lands,  and  to  lease  property  with  which 
to  transact  its  business,*  or,  to  construct  a  railroad  within  the 
domestic  State,  does  not  necessarily  make  it  a  domestic  cor- 
poration,' although  the  State  may,  at  its  election,  treat  it  as 


a  corporation  is  at  once  a  domestic  and 
&  foreign  corporation  within  each  of 
the  States  creating  it,  —  a  domestic 
corporation  to  the  extent  of  its  action 
under  the  government  of  the  domes- 
tic State,  and  a  foreign  corporation 
as  regards  the  other  sources  of  its  ex- 
istence. State  ».  Northern  B.  Co.,  18 
Md.  193. 

'  Re  Prime's  Estate,  18  N.  Y. 
Supp.  603. 

"  Wilkinson  v.  Delaware  &c.  E.  Co., 
22  Fed.  Eep.  353. 

'  Crowley  v.  Panama  E.  Co.,  30 
Barb.  (N.  Y.)  99;  International  Life 
Assurance  Co.  v.  Sweetland,  14  Abb. 
Pr.  (N.  Y.)  240. 

*  State  V.  Delaware  &c.  E.  Co.,  30 
N.  J.  L.  473. 

'  Goodlett?;.  Louisville  &c.  E.  Co., 
122  U.  S.  391 ;  Eailroad  Co.  v.  Har- 
ris, 12  Wall.  (U.  S.)  65;  Callahan  v. 
Louisville  &c.  R.  Co.,  11  Fed.  Eep. 
536;  Baltimore  &c.  E.  Co.».  Gary,  28 
Ohio  St.  208 ;  Morgan  v.  East  Tennes- 


see &c.  E.  Co.,  4  Woods  (TJ.  S.),  523. 
The  rule  is  the  same  where  the  for- 
eign corporation  is  proceeding  with- 
out any  license,  but  with  the  tacit 
consent  of  the  State  within  which  it 
operates  and  uses  the  property :  Eail- 
road Co.  V.  Koontz,  104  U.  S.  5.  It 
has  been  held  by  a  Federal  district 
judge  that  an  act  of  the  Legislature  of 
Georgia  providing  that  a  certain  rail- 
road company  of  that  State  should 
have  the  power  to  sell  its  road  within 
that  State  to  any  railroad  company  of 
another  State,  which  might,  by  the 
laws  thereof,  be  authorized  to  pur- 
chase the  same,  and  that  such  pur- 
chasing company  should  have  all  the 
rights  of  the  selling  company, —  does 
not,  after  the  sale  and  purchase, 
make  the  purchasing  company  a  cor- 
poration of  the  State  of  Georgia: 
Morgan  t).  East  Tennessee  &c.  R.  Co.,  4 
Woods  (U.  S.),  523.  But  this  may  be 
doubted,  in  view  of  some  of  the  hold- 
ings hereafter  referred  to :  post,  §  7892 
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such  for  the  purpose  of  imposing  upon  it  reasonable  police 
regulations}  Moreover,  a  foreign  railroad  corporation,  by 
merely  leasing  and  operating  a  domestic  railroad,  does  not  be- 
come a  domestic  corporation,^  whether  it  operates  it  under  a 
license  from  the  domestic  State  or  by  its  mere  tacit  conse7it} 

§  7892.  Instances  where  Such  Adoption  and  Domestication 
were  Held  to  have  Taken  Place. — Where  a  railroad  cotnpanj' 
had  been  incorporated  by  the  Legislature  of  Indiana,  and  subse- 
quently the  Legislature  of  Ohio  passed  an  act  reciting  the  incorpora" 
tion  of  the  company  in  Indiana,  and  declaring  "that  the  corporate 
powers  granted  to  said  company,  by  the  act  of  Indiana  incorporat- 
ing the  same,  shall  be  recognized,"  and  at  a  later  date  authorizing 
the  extension  of  the  company's  road  to  Cincinnati  in  the  State  of 
Ohio,  and  declaring  that  the  intention  of  the  previous  act  "  was  to 
recognize,  confirm,  and  adopt  the  charter  of  said  Ohio  and  Mis- 
sissippi Railroad  Company  as  enacted  by  the  legislature  of  the  State 
of  Indiana,"  —  it  was  held  that  this  was  a  chartering,  by  the  State 
of  Ohio,  of  a  corporation  of  the  same  name  and  style  as  that  which 
existed  in  the  State  of  Indiana;  and,  therefore,  that  the  company 
was  a  distinct  and  separate  body  in  Indiana  from  the  corporate 
body  of  the  same  name  in  Ohio.*  In  a  subsequent  case,  the  cor- 
poration created  by  the  Ohio  legislation  last  referred  to,  was  char- 
acterized as  "  the  case  of  an  Indiana  railroad  company,  licensed 
by  Ohio." '  -  -  -  -  Where  a  railroad  corporation,  created  un- 
der the  laws  of  Indiana,  had  made  a  written  contract  of  lease  with 
a  railroad  corporation  created  under  the  laws  of  Illinois,  by  which 
the  Indiana  corporation  acquired  the  right,  and  assumed  the  duty 
of  managing  and  carrying  on  the  business  of  the  main  line  and 

'■  McGregor  v.  Erie  R.  Oo.,  35  N.  latures  of   two  difEerent    States   to 

J.  L.  115.  operate  a  railway,  bridge,  or  other 

'  Baltimore  &c.  E.  Co.  v.  Gary,  28  work  lying  partly  within  one  of  such 

Ohio  St.  208.  States  and  partly  within  the  other, 

*  Bailroad  Co.  V.  Koontz,  104  U.  S.  has  undergone  a  considerable  modi- 
5.  ficatlon  since  the  rendition  of  the  de- 

*  Ohio  &c.  E.  Co.  V.  Wheeler,  I  cision  last  cited:  Ante,  §§  47,  319,  320. 
Black(U.  S. 5,286,293, 294.  Heeante,  Compare  ante,  ^§  688,  7438,  7452, 
§  47.  By  recurring  to  other  titles  7472,  7490,  7499,  7817,  7891;  post, 
it  will  appear  that  judicial  opinion  §5  8012,  8020,  8128. 

on  the  subject  of   the  status  of  two  '  Eailroad  Co.  v.  Harris,  12  Wall, 

corporations  organized  by  the  legis-      (U.  S.)  65,83. 
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a  branch  road  of  the  latter  company,  situated  within  the  State  of 
Illinois,  and  the  Legislature  of  Illinois,  referring  to  the  lease,  en- 
acted that  "  the  said  lessees,  their  associates,  successors,  and  as- 
signs, shall  be  a  railroad  corporation  in  this  State,  under  the  said 
style  of  'The  Indianapolis  and  St.  Louis  Railroad  Company,'  and 
shall  possess  the  same,  or  as  large  powers  as  are  possessed  by  said 
lessor  corporation,  and  such  other  powers  as  are  usual  to  railroad 
corporations,"  —  the  act  was  held  not  to  import  a  mere  license  to 
an  Indiana  corporation  to  exert  its  corporate  powers  within  the 
State  of  Illinois,  but  to  create  the  lessees,  their  associates,  successors, 
and  assigns,  a  distinct  body  within  the  latter  State.'  -  -  -  -  The 
State  of  Tennessee,  in  1846,  created  a  corporation  by  the  name  of 
the  Memphis  &  Charleston  Railroad  Company.  Subsequently  the 
Legislature  of  Alabama  passed  "  an  act  to  incorporate  the  Memphis 
&  Charleston  Railroad  Company."  This  latter  act  referred  to  the 
act  of  the  Tennessee  legislature,  and  granted  to  the  company  a  right 
of  way  through  the  State  of  Alabama,  to  construct  its  road  to  cer- 
tain points  named,  declaring  that  it  should  have  all  the  rights  and 
privileges  granted  to  it  by  its  act  of  incorporation,  subject  to  the 
restrictions  therein  imposed.  It  was  held,  in  view  of  these,  and  a 
collection  of  other  provisions  enacted  by  the  Legislature  of  Alabama, 
that  it  was  the  purpose  of  that  legislature  to  re-incorporate  the  com- 
pany under  the  laws  of  Alabama."  -  -  -  So,  where  a  railroad 
company  is  chartered  by  one  State,  but  a  portion  of  its  main  line 

•  Railroad  Co.  v.  Vance,  96  U.  S.  &c.  R.  Co.,  46  Fed.  Rep.  47,  Mr.  Dis- 

450,  453,  457.  trict  Judge  Parker  held  that  a  statute 

'  Memphis  &c.  R.  Co.  v.  Alabama,  of  Arkansas,  which  he  recited,  oper- 
107  U.  S.  581,  684.  See  also  Uphofl  ated  to  make  a  railroad  company  or- 
V.  Chicago  &c.  B.  Co.,  5  Fed.  iiep.  ganized  under  the  laws  of  Missouri,  a 
545,  where  there  is  a  learned  and  domestic  corporation  within  the  State 
valuable  opinion  upon  this  subject  of  Arkansas.  The  statute  enacted 
by  Mr.  District  Judge  Hammond,  "that  every  railroad  corporation  of 
holding  that  certain  legislation  of  any  other  State,  which  has  heretofore 
Kentucky  had  operated  to  make  a  leased  or  purchased  any  railroad  in 
Louisiana  railroad  company  a  citizen  this  State,  shall,  within  sixty  days 
of  the  State  of  Kentucky  for  the  pur-  from  the  passage  of  this  act,  file  a 
poses  of  Federal  jurisdiction.  The  duly  certified  copy  of  its  articles  of 
Kentucky  statute  declared  the  Louisi-  incorporation  or  charter  with  the  Sec- 
ana  corporation  to  be  "  a  body  politic  retary  of  State  of  this  State,  and  shall 
and  corporate,"  and  then  authorized  thereupon  become  a  corporation  of 
it  to  construct  and  operate  its  road  this  State,  anything  in  its  articles  of 
through  the  State  of  Kentucky  to  the  incorporation  or  charter  to  the  con- 
Ohio  River.    In  James  v.  St.  Louis  trary  notwithstanding." 
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lies  within  the  limits  of  another  State,  and  is  operated  within  that 
State  under  powers  conferred  by  the  legislation  of  that  State,  it  may 
be  treated  as  a  domestic  corporation  of  that  State  for  the  purposes 
of  police  regulation,  and  consequently  for  the  purposes  of  the  regu- 
lation of  its  tolls  and  charges  for  carriage  within  that  State;  and  a 
statute  relating  to  the  tolls  and  charges  of  "every  incorporated 
company  or  companies  in  this  State,"  etc.,  applies  to  such  a  railroad 
company.'  -  .  -  .  An  insurance  corporation  created  in  Alabama 
obtained  an  act  from  the  Legislature  of  Mississippi,  authorizing  it  to 
establish  one  or  more  departments  under  the  same  name  in  that 
State,  but  not  until  citizens  of  that  State  had  subscribed  for  $100,000 
worth  of  capital  stock,  when  it  should  be  regarded  as  a  home  com- 
pany, and  have  all  the  privileges  of  such  companies.  It  was  held 
that  this  act  was  not  a  mere  license  for  the  original  corporation  to 
do  business  in  Mississippi,  but  created  a  new  corporation.' 

§  7893.  Instances  where  Such  Adoption  and  Domestication 
Held  not  to  have  Taken  Place.  —  Where,  upon  a  true  construc- 
tion of  all  the  applicatory  legislation  of  the  State,  to  which  it  is 
sought  to  impute  an  intent  to  adopt  and  domesticate  a  corpora- 
tion created  by  another  State,  or  to  re-create  it  as  a  domestic  corpo- 
ration subject  to  its  own  control,  if  it  is  apparent  that  the  intention 
of  such  State  was  merely  to  grant  to  the  foreign  corporation  a  license 
to  conduct  its  business  or  exercise  its  franchises  within  its  limits, — 
as,  for  instance,  in  the  case  of  a  railroad  company,  a  license  to  con- 
struct and  operate  its  road  within  the  limits  of  the  State  between 
certain  points,  and,  to  that  end,  to  exert  some  of  its  corporate  powers, 
it  will  not  be  held  to  have  adopted  and  domesticated  the  foreign 
corporation,  or  to  have  created  it  a  new  corporation  of  its  own,  for 
any  purposes  connected  with  Federal  jurisdiction.'    -     -  A 

railroad  corporation  created  by  the  State  of  Connecticut  purchased 

'  McGregor  v.  Erie  E.  Co.,  35  N.  Virginia  before  the  separation  of  West 

J.  L.  115 ;  8.  c.  35  N.  J.  L.  89,  Virginia  from  Virginia,  had  branches 

'  Grangers'  Life  &c.   Ins.   Co.  v.  in  West  Virginia,  it  was  held,  after 

Kamper,  73  Ala.  325.    For  legislation  the  separation,  that  the  corporation 

construed  as  making  a  Pennsylvania  was  a  domestic  corporation  of  West 

railroad     company     a     corporation  Virginia,  aa  well  as  of  Virginia.    Far- 

within    the    State    of    Virginia,   see  mers'  Bank  i .  Gettinger,  4  W.  Va.  305. 

Goshorn  v.  Board  of  Supervisors,  1  '  Goodlett  v.  Louisville  &c.  E.  Co., 

W.  Va.  308.     Where  a  banking  cm-po-  122  U.  S.  391 ;  Pennsylvania  R.  Co. 

ration,  created  by  the  Legislature  of  v,  St.  Louis  &c.  E.  Co.,  118  U.  S.  290. 
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the  franchises  and  railroad  of  another  railrodd  corporation,  created 
under  the  laws  of  Rhode  Island  and  Connecticut.  The  Legislature  of 
Rhode  Island  ratified  the  sale,  and  authorized  the  purchasing  cor- 
poration to  exercise  the  rights,  privileges  and  powers  of  the  selling 
corporation.  It  was  held  that  the  purchasing  corporation  thereby  be 
came  the  legal  successor  of  the  selling  corporation  in  Rhode  Island, 
and,  so  far  as  it  regarded  that  part  of  its  railroad  which  lay  within 
the  State  of  Rhode  Island,  a  corporation  of  that  State.'    -  -     - 

Statutes  empowering  railroad  companies  organized  in  certain  other 
States  to  extend  their  roads  into  the  particular  State,  and  upon  fil- 
ing with  the  Secretary  of  the  particular  State  their  articles  of  incor- 
poration, to  be  possessed  of  all  the  powers,  franchises  and  privileges, 
and  to  be  subject  to  the  same  liabilities  as  railroad  companies  or- 
ganized under  the  laws  of  the  particular  State,  have  been  held  not 
to  domesticate  such  foreign  railroad  companies  so  as  to  make  them 
citizens  of  the  particular  State  for  the  purposes  of  Federal  jurisdic- 
tion.^ 

§   7894.  Statutes   Subjecting-  Foreigri  Corporations  to  the 
Same  Liiabilities  and  Restrictions  as  Domestic  Corporations. 

Statutes  exist  in  some  of  the  States  providing,  in  various 
language,  that  foreign  corporations  shall  be  subject  to  all  the 
liabilities,  restrictions  and  duties  that  are  or  may  be  imposed 
upon  domestic  corporations  of  the  like  kind  and  character.^ 
The  purpose  of  such  a  statute,  as  existing  in  Illinois,  has  been 
declared  to  be  "  to  produce  uniformity  in  the  powers,  liabili- 
ties, duties,  and  restrictions  of  foreign  and  domestic  corpora- 
tions of  like  character,  and  bring  them  all  under  the  influence 
of  the  same  law."  *  It  is  also  observed,  concerning  this  stat- 
ute, that  "  by  declaring  that  foreign  corporations  shall  have 

1  Clark  V.  Barnard,  108  U.  S.  436,      delphia  &c.  E.  Co.  v.  Kent  County  R. 

2  Stout  V.  Sioux  City  &c.  E.  Co.,      Co.,  5  Houst.  (Del.)  127. 

8  Fed.   Eep.    794;    s.  c.  3  McCrary  '  See,  for  instance,  the  Illinois  stat- 

(U.  S.),  1.    A  corporation  created  in  ute:  111.  Act  Apr.  18, 1872;  Eev.  Stat. 

Maryland  to  build  a  railroad  there,  111.  1874,  p.  290,  §  26. 
afterwards  obtained  a  special  charter  *  Stevens  ».  Pratt,  101  111.  206,  217; 

in  Delaware  to  extend  its  road  into  reaffirmed    in   Santa    Clara    Female 

that  State,  but  it  never  entered  that  Academy  v.  Sullivan,  116  111.  376;  s.  c. 

State.    It  was  held  that  it  did  not  be-  56  Am.  Eep.  776. 
come  a  Delaware  corporation.   Phila- 

6271 


6  Thomp.  Corp.  §  7895.J     foreign  corporations. 

no  other  or  greater  powers,  there  is  a  direct  implication  that 
they  shall  have  equal  powers  with  domestic  corporations  of  like 
character."  * 

§  7895.  Status  of  "Tramp  Corporations." — In  what  has 
preceded,  there'  has  been  the  assumption  that  a  corporation 
organized  in  one  State,  and  seeking  to  do  business  in  another 
State  under  the  protection  of  its  laws,  is  composed  of  the  in- 
habitants of  the  State  creating  it.  Tlie  case  now  to  be  consid- 
ered is  the  case  where  the  citizens  of  one  State  go  into  another 
State  for  the  purpose  of  organizing  a  corporation  under  favor- 
able statutes,  without  the  intention  of  carrying  on  any  business 
in  such  State,  but  with  the  purpose  of  carrying  on  business,  we 
will  say,  to  state  the  strongest  case,  —  in  the  State  of  their  own 
residence.  We  will,  for  instance,  state  the  case  where  several 
citizens  of  New  York  organized  a  pretended  corporation  in 
West  Virginia,  for  the  purpose  of  doing  business,  not  in  West 
Virginia,  or  in  any  other  State  than  New  York,  the  State  of 
their  own  residence.  In  such  a  case  is  the  law  to  be  corrupted 
and  perverted  in  favor  of  such  manipulation,  so  far  as  to  hold 
that  the  citizens  of  a  State  can  be  allowed  to  acquire  a  corpo- 
rate existence,  within  that  State,  under,  subject  to,  and  gov- 
erned by,  the  laws  of  another  State?  To  put  it  another  way, 
can  the  citizens  of  New  York  be  allowed  to  import  the  laws  of 
West  Virginia  governing  private  corporations,  into  the  State 
of  New  York,  and  make  those  laws  the  rules  of  their  own  gov- 
ernment in  dealing  with  other  citizens  of  New  York;  and  will 
the  courts  of  New  York  gravely  sanction  such  frauds  upon 
its  own  laws?  These  queries  are  suggested  by  a  recent  nota- 
ble decision  of  the  Court  of  Appeals  of  that  State,*  following 

'  Santa  Clara  Female  Academy  v.  said :  "  Receiving  lands  in  this  State 
Sullivan,  tupra.  A  clause  of  such  a  by  devise,  and  the  assertion  in  the 
statute  defining  the  foreign  corpora-  State  of  ownership  over  them,  we  ra- 
tions subject  to  the  act  as  "  doing  6m8-  gard  a  sufficient  doing  of  business 
in«8S  in  this  State,"  has  been  held  to  jn  this  State  to  bring  appellant  within 
embrace  a  foreign  educational  corpora-  the  purview  of  this  language  of  the 
Hon  to  which  a  devise  of  lands  had  section."  Ibid. 
been  made,  which  lands  were  situated  i  Demareet  v.  Flack,  128  N.  Y.  205. 
in  the  State  of  Illinois.  The  court 
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and  extending  the  doctrine  of  an  earlier  notable  case.*     When 
it  is  considered  that  a  corporation  is,  for  the  purposes  of  Fed- 
eral jurisdiction,  conclusively  presumed  to  be  a  "citizen"  of 
the  State  under  whose  laws  it  is  created,  —  will  the  citizens 
of  one  State  be  permitted,  by  becoming  thus  incorporated 
under  the  laws  of  another  State,  to  defraud  the  courts  of  their 
own  State  out  of  their  rightful  jurisdiction  over  controversies 
between  them  and  other  citizens  of  their  own  State,  where  the 
amount  in  controversy  exceeds  two  thousand  dollars?     These 
questions,  to  the  mind  of  the  writer,  answer  themselves.     The 
conclusion   is  that  the  "tramp  corporation"  should  not  be 
judicially  recognized,  but  that  its  members  should  be  held 
liable  upon  their  contracts  as  partners,  and  upon  their  torts  as 
joint  tort-feasors.     Undoubtedly  the  question  is  to  be   deter- 
mined as  a  question  of  comity;  for,  considered  as  a  question  of 
mere  power,  one  State  cannot  send  any  portion  of  its  laws  into 
another  State,  and  make  them  operative  there,  whether  on  the 
backs  of  a  pretended   migrating  corporation  or  otherwise.^ 
And  a  State  can,  if  it  likes,  abdicate  its  control  over  its  own 
citizens,  and  allow  its  courts  to  be  defrauded  of  their  rightful 
jurisdiction  over  them.     The  liberal  policy  of  the  American 
States  in  extending  hospitality  to  corporations,  created  hon- 
estly and  for  honest  purposes  under  the  laws  of  other  States, 
has,  in  some  cases,  gone  to  the  extent   of  holding  that  the 
courts   of  one   State  will   recognize   as   valid  a  corporation 
formed  under  the  laws  of  another  State,  by  citizens  or  resi- 
dents of  that  State,  for  the  purpose  of  doing  business  in  the 
domestic  State;  and  the  mere  fact  that  it  was  not  intended  to 
do  any  business  in  the  State  within  which  the  corporation  was 
organized  will  not,  of  itself,  be  a  sufficient  ground  for  expel- 

1  Merrick    v.  Van   Santvoord,   34  latter  State  prohibiting  such  corpora- 

N.  Y.  208.  tions  except  where  chartered  by  the 

»  Thus,  it  was  held  by  the  Court  State  of  Virginia ;  and  that  such  an 

of  Appeals  of  Kentucky  that  the  State  attempted    corporation,    within    the 

of  Maryland  had  no  power  to  charter  State  of  Virginia,  under  the  laws  of 

a  bank  with  authority  to  establish  Maryland,  was  to  be  deemed  uncTiar- 

hranches  within  the  State  of  Virginia  tered.    Atterberry  v.  Knox,  4  B.  Mon. 

in  the  face  of  the  statute  laws  of  the  (Ky.)  90. 


S93 
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ling  it  from  the  State  into  which  it  migrates,  or  for  holding  its 
members  liable  in  that  State  as  partners,  there  being  no  actual 
intent  to  evade  the  laws  of  the  State  within  which  it  settles/ 

§  7896.  Further  of  "Tramp  Corporations."  —  But  other 
courts  have  taken  the  view  that,  irrespective  of  the  residence 
or  citizenship  of  its  members,  the  organization  under  the  law 
of  one  State,  of  a  corporation  for  the  purpose  of  doing  business 
exclusively  in  another  State,  is  a  fraud  upon  the  laws  of  the 
latter  State,  and  that  such  persons  will  not  be  deemed  pos- 
sessed of  any  of  the  immunities  of  a  corporation  in  the  latter 
State,  but  will  be  liable  for  their  undertakings  as  partners.^ 
The  Supreme  Court  of  Kansas  have  held,  on  the  soundest 
grounds,  that  where  a  company  was  incorporated  under  the 
laws  of  Pennsylvania  with  the  power  of  doing  business  any- 
where "except  in  the  State  of  Pennsylvania,"  it  could  not  do 
business  in  Kansas;  since  there  was  no  rule  of  comity  which 
would  allow  one  State  to  spawn  corporations,  and  send  them 
forth  into  other  States  to  do  business  there  which  it  would  not 
permit  them  to  do  within  its  own  boundaries.' 

'  This  the  writer  takes  to  be  the  igan  that  where  a  bank  la  located  in 

result  of  the  following  cases :  Second  one  county  by  its  charter,  and  it  as- 

•Nat.  Bank  of  Cincinnati  d.  Lovell,  2  sumes  to  establish  an  agency  manoi/i.er 

Cin.  (Ohiol  397 ;  Merrick  v.  Van  Sant-  county,  where  it  receives  deposits  and 

voord,  34  N.  Y.  208.  buys  and  sells  exchange,  it  thereby 

'  Hill  V.  Beach,  12  N.  J.  Eq.  31;  violates  its  charter:  People,  v.  Oak- 
Land  Grant  &c.  Op.  v.  Coffey  County,  land  County  Bank,  1  Dougl.  (Mich.) 
6  Kan.  245.  Somewhat  analogous  is  282.  But  that  decision  was  rendered 
a  decision  of  the  Supreme  Court  of  at  a  time  when  the  business  of  bank- 
New  Jersey,  to  the  effect  that  a  ing  was  an  exclusive  privilege,  jealously 
fire  insurance  company  cannot  be  es-  guarded  by  the  mistaken  policy  of  the 
tablished  in  Jersey  City  under  a  char-  law ;  and  it  ia  doubtful  whether  it  ex- 
ter  of  such  a  company  located  in  presses  the  law^  as  understood  in  our 
Trenton;  that  such  an  organiza-  day.  See  Kruse  v.  Dusenbury  (Gen- 
tion  in  Jersey  City  is  a  fraud  upon  eral  Term  of  New  York  City  Court), 
the  statute,  is  outside  of  the  charter,  1  City  Ct.  Rep.  Supp.  (N.  Y.)  87 ; 
and  creates  no  corporation  de  jure  or  Lasher  v.  Stimson,  145  Pa.  St.  30 ;  s.  c. 
de  facto;  so  that,  if  such  an  organiza-  23  Atl.  Eep.  552. 
tion  assumes  to  write  policies,  its  di-  '  Land  Grant  &c.  Co.  v.  Coffey 
rectors  are  personally  liable  thereon.  County,  6  Kan.  245.  So,  in  a  recent 
Booth  V.  Wonderly,  36  N.  J.  L.  250.  notable  case  in  Massachusetts,  it  ap- 
Similarly,  it  was  early  held-  in  Mich  peared  that  a  citizen  of  Massacku- 
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§  7897.  To  Wliat  Extent  may  Act  in  Other  States.  —  But 

even  under  the  view  that  a  corporation  cannot  migrate  into 
another  State  and  there  acquire  a  residence,  it  is  no  objection 
to  the  validity  of  corporate  acts  that  they  are  done  in  another 
State,  or  authorized  at  a  meeting  of  directors  held  in  another 
State,  where  the  acts  so  done,  or  authorized,  are  not  repug- 
nant to  the  laws  or  policy  of  the  other  State  within  which  they 
are  done  or  authorized.*  Thus,  the  directors  of  a  railroad  cor- 
poration chartered  in  Vermont,  have  power  to  vote  at  a  meet- 
ing held  out  of  the  State  to  confer  authority  upon  an  agent  to 
transfer  its  real  estate.^  And  we  have  seen  that  meetings  for 
the  election  of  directors,'  and  for  the  performance  of  other  con- 
stituent acts,^  may,  under  some  theories,  be  held  outside  of  the 
•limits  of  the  State  creating  the  corporation.     Nor  is  there  any 


setts,  who  had  formerly  been  engaged 
in  business  in  that  State,  went  to  New 
Hampshire,  and  there,  with  the  nom- 
inal co-operation  of  four  "  dummies," 
reorganized  his  business  as  a  New 
Hampshire  corporation.  They  went 
through  certain  forms  prescribed  by 
the  New  Hampshire  statutes,  and,  as 
he  stlpposed,  did  everything  neces- 
sary and  proper  to  establish,  in  a  legal 
manner,  a  corporation  called  the 
'"Forbes  "Woolen  Mills."  All  the 
stock  was  issued  to '  George  Forbes, 
who  paid  fifty  per  cent  of  the  capital 
stock  in  cash  and  supplies,  and  he 
was  elected  president  and  treasurer. 
No  manufacturing  was  done  in  New 
Hampshire,  nor  was  any  business 
done  there  except  the  holding  of  cor- 
porate meetings,  and  possibly  the  sale, 
now  and  then,  of  a-  bill  of  goods  in 
the  ordinary  course  of  business,— the 
principal  place  of  business  being  at 
East  Brookfleld,  in  Massachusetts, 
where  woolen  goods  were  manufac- 
tured and  sent  to  commission  houses 
in  New  York.  In  an  action  against 
Forbes  individually,  for  a  debt  con- 
tracted in  such  business,  after  a  find- 
ing by  the  jury  that  there  had  been 


no  intention  to  carry  on  the  actual 
business  of  the  pretended  corporation 
in. New  Hampshire,  and  that  Forbes 
did  not  in  good  faith  intend  to  organ- 
ize a  corporati6n,  though  he  believed 
that  the  organization  was  technically 
valid  in  law,  the  trial  judge  ruled  that 
Forbes  was  personally  liable,  and  this 
iudgment  was  aSirmed  in  the  Su- 
preme Judicial  Court. .  The  court, 
among  other  things,  said :  ''  Here 
there  was  no  corporation.  It  was 
just  the  same  as  if  tlie  defendant  had 
done  nothing  at  all  in  the  way  of  es- 
tablishing a  corporation,  but  had  qon- 
dueted  his  business  under  the  name 
of  the  Forbes  Woolen  Mills;  calling  it 
a  corporation.  The  business  was  his 
personal  business,  which  he  trans- 
acted under  that  name."  Montgom- 
ery V.  Forbes,  148  Mass.  249,  253.  "See 
an  article  on -this  subject  by  Mr. 
■George  A.  0.  Ernst,  25  Am.  Law.  Kev. 
■352. 

'  Smith  V.  Alvord,  63  Barb.  (N.  Y.) 
415.     See  ante,  §  686,  et  seg. 

»  Arms  V.  Conant,  36  Vt.  744. 

»  Ante,  §  696. 

*  Compare  ante,  §  694. 
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objection  to  the  validity  of  the  ordinary  contracts  of  a  corpo- 
ration,, grounded  on  the  place  where  they  are  entered  into;^ 
and  the  directors  of  a  railroad  company  accordingly  may  make 
contracts  out  of  the  State  of  its  incorporation,  although  the  cor- 
poration itself  cannot  migrate.*  We  shall  have  occasion  here- 
after to  consider  a  class  of  statutes  prohibiting,  under  penalties, 
foreign  corporations  from  doing  business  within  the  domestic 
State,  except  upon  the  condition  of  a  certain  registration  and 
an  appointment  of  an  agent  on  whom  process  may  be  served,  and 
other  like  conditions  and  restrictions.  Such  a  statute  has  been 
held  to  have  no  application  to  a  corporation  organized  to  act 
as  the  agent  of  its  own  members  in  the  sale  of  manufactured 
articles  produced  by  them,  which  has  and  employs  no  capital 
in  the  domestic  State,  although  the  corporation  occasionally 
has  held  meetings  at  a  town  situated  partly  within  the  domes- 
tic State  and  partly  within  the  State  of  its  creation.' 

§  7898.  Status    of   Forelgrn    Insurance    Companies.  —  The 

terms  upon  which  foreign  insurance  companies  are  permitted 
to  do  business  within  States  other  than  those  of  their  creation, 
are  matters  of  statutory  regulation,  it  may  be  assumed,  in  all 
the  States  of  the  Union,  These  regulations  are  more  or  less 
restrictive.  In  some  cases  they  involve  the  imposition  of 
license  taxes,  which  are  not  required  of  domestic  companies, 
and  in  other  cases  they  impose  upon  foreign  insurance  com- 
panies onerous  conditions  which  are  not  imposed  upon  domes- 
tic companies  engaged  in  the  same  business.  As  a  general 
rule,  no  constitutional  right  is  violated  by  these  impositions  and 

»  Wright  ».  Bundy,  11  Ind.  398.  stance,   Ala.  Acts    1888-89,   Ko.  88, 
'  Ibid,  p.  76.    The  object  of  these  statutes  is 
■  Kilgore  v.  Smith,  122  Pa.  St.  48 ;  to  encourage  the  creation  of  corpora- 
«.  c.  15  Atl.  Rep.  698.    Many  States  tions  under  the  laws  of  the   State, 
haveenacted  statutes  authorizing  cor-  composed  of  citizens  of  otlier  States, 
porations  created  under  their  laws  to  for  the  purposes  of  developing  the  re- 
hold  stockholders'  meetings,  and  do  con-  sources  of  the  State,  by  relieving  them 
Btituent  corporate  acts  in  other  States  of  the  necessity  of  coming  into  the 
of  the  Union,  but  providing,  in  some  State  whenever  they  hold  a  directors' 
instances,  that  such  corporations  must  meeting  or  do  any  constituent  corpo- 
keep  an  oflSce,  agent,  and  place  of  bus-  rate  act,  as,  for  instance,  increasing  or 
iness  within  the  State.    See,  for  in-  diminishing  their  capital  stock. 
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restraints.  As  the  State  has  the  right  to  exclude  them  alto- 
gether, it  has  the  right  to  admit  them  upon  such  terms  as  it 
may  see  fit,  and  if  those  terms  are  too  onerous,  they  must  keep 
out.  Nor  is  this  an  interference  by  the  State  with  the  exclu- 
sive power  of  Congress  over  interstate  commerce;  since  the 
business  of  insurance,  as  ordinarily  conducted,  is  not  com- 
merce, and  an  insurance  company  existing  in  one  State,  and 
having  an  agency  in  another  State  through  which  it  conducts 
its  business  in  that  State,  is  not  engaged  in  commerce  between 
the  States.^ 

§  7899.  Status  of  Corporations  Created  by  the  Congress  of 
the  United  States.  —  A  chapter  has  been  devoted  to  the  con- 
sideration of  this  subject;^  but  attention  may  be  called  to  a 
class  of  decisions  which  sustained  the  power  of  Congress  to 
create  the  former  Bank  of  the  United  States}  A  corporation 
created  by  an  act  of  Congress  with  powers  co-extensive  with 
the  Union,  —  assuming,  of  course,  that  in  creating  it  Con- 
gress acts  within  the  scope  of  its  powers,  —  is  not  a  foreign 
corporation  within  any  State  of  the  Union,  any  more  than  an 
act  of  Congress  is  a  foreign  law  within  any  State  of  the 
Union.''  But  where  the  corporation  which  has  been  created 
by  the  act  of  Congress,  has  been  created  in  pursuance  of  the 

'  Paul  V.  Virginia,  8  Wall.  (IT.  S.)  United  States,  9  Wheat.  (TJ.  S.)  738; 
168;  ante  §  7880.  The  power  of  the  Magill  «.  Parsons,  4  Oonn.  317;  Bank 
States  to  prescribe  upon  what  terms  of  United  States  v.  Eoberts,  4  Conn, 
foreign  insurance  companies  may  do  323 ;  Bank  of  United  States  v.  North- 
business  within  their  limits  has  been  umberland  &c.  Bank,  4  Conn.  333; 
affirmed  in  many  subsequent  cases :  Com.  v.  Morrison,  2  A.  K.  Marsh. 
Liverpool  Ins.  Co.  v.  Massachusetts,  (Ky.)  75. 

10  Wall.  (U.S.) 566;  Insurance  Co.  ^.  *  Thus,  it  has  been  held  that  a 

Francis,  11  Wall. (U.  S.)  210 ;  Farmers'  railroad  company  incorporated  by  an 

&c.  Ins.  Co.  V.  Harrah,  47  Ind.  236.  act  of  Congress  is  not  a  foreign  corpo- 

Many    State    cases    might    be  cited  ration  within  the  meaning  of  a  rev- 

which    merely  illustrate  these   doc-  enue    statute    of    Pennsylvania;    so 

trines.     See,   for    instance,    State  v.  that,   although    it  does    business  in 

Liverpool  &c.    Ins.  Co.,  40  La.  An.  that  State,  it  is  not  obliged  to  take 

463;  Tabor  v.  Goss,  11  Colo.  419.  out  a.  license  and  pay  the  tax  imposed 

'■'  Ante,  §  665,  ei  seq.  on    foreign    corporations.     Com.    v. 

s  McCuUoch   V.    State,   4    Wheat.  Texas  &c.  R.  Co.,  98  Pa.  St.  90. 
<U.   S.)    316;     Osborn    v.    Bank    of 
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power  exercised  by  Congress  as  the  legislature  of  a  particular 
district  or  territory,  —  as,  for  instance,  the  District  of  Columbia, 
— and  the  corporation  is  not  engaged  in  interstate  commerce, 
but,  we  will  suppose,  is  engaged  in  the  business  of  insurance, 
which  is  not  commerce,*  then  it  may  well  be  treated  as  a  for-, 
eign  corporation  by  one  of  the  States,  within  which  Congress 
would  have  no  power  to  create  such  a  corporation,  and  make 
it  a  domestic  corporation.  For  instance,  under  the  statutes 
of  Indiana,  defining  a  foreign  corporation  to  be  a  "  corpora- 
tion created  by  or  under  the  laws  of  any  other  State,  govern- 
ment, or  country,"  or,  "  one  not  incorporated  or  organized  in 
this  State,"  an  insurance  company  chartered  by  Congress 
within  the  District  of  Columbia  is  a  foreign  corporation  in 
Indiana,  and  subject  to  the  laws  of  that  State  regulating  for- 
eign insurance  companies.* 

§  7900.  Foreigrn    Corporations  when  Deemed  ••Persons."' 

Corporations,  as  elsewhere  seen,  are  "persons"  within  the 
intendment  of  statutes  whose  provisions  can  be  as  easily 
applied  to  them  as  to  natural  persons.'  They  are  "persons 
outside  of  this  State,"  within  the  meaning  of  a  statute  of  lim- 
itations *  which  excepts  from  its  operation  cases  where,  at  the 
time  the  cause  of  action  accrues  against  any  "  person,"  he  is 
outside  of  the  State.*  They  are  also  "persons"  within  the 
meaning  of  a  statute  relating  to  taxation,  unless  a  different 
intent  is  indicated  in  the  statute.* 


'  Ante,  §  7880.  N.  Y.  210;  ».  c.  75  Am.  Dec.  393  r 

'  Daly  V.  National  Life  Ins.  Co.,  overruling  Faulkner  v.  Delaware  Ac 

64Incl.  1.    That  &  savings  bank  incot-  Canal  Co.,  1  Denio  (N.Y.),  441.    Fol- 

porated  by  Congress  in  and  for  the  lowed  in  Thompson  v.  Tioga  &c.  R. 

District  of  Columbia  may  do  business  Co.,  36  Barb.  (N.  Y.)  79.     So,  under 

in  Tennessee,  and  that  its  depositors  •  Code  of  Kansas:  North  Mo.  R.  Co.  ti. 

may  proceed  against  it  in  Tennessee,  Akers,  4  Kan.  453;  s.  c.  96  Am.  Dec. 

Bee  Hadley  v,  Freedman's  Savings  &c.  183. 

Co.,  2  Tenn.  Ch.  122.  '  British  Commercial  Life  Ins.  Co. 

*  Ante,  §5  11,  5689,  7366, 7790, 7804,  v.  Commissioners,  31  N.  Y.  32 ;  s.  c. 
7882;  post,'  i  8059.  18  Abb.  Pr.  (N.  Y.)  118;  28  How.  Pr. 

*  2  Rev.  Stat.  N.  Y.  297,  i  27.  (N.  Y.)  41. 
»  Olcott  V.  Tioga  &c.  K.  Co.,  20 
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§  7901.  When  the  Word  "  Corporation,"  Used  in  Statutes,; 
Applies  to  Foreign  Corporations.  —  The  answer  to  this  must 
depend  largely  upon  the  subject-matter  of  the  statute,  its  pol- 
icy, and  the  context  in  which  the  word  "corporation"  is  em- 
ployed therein.  The  thread  of  no  general  principle  can  be 
traced  through  the  decisions  on  this  question  of  interpreta- 
tion; and  therefore  the  results  of  the  cases  will  be  stated  with- 
out comment.  The  charter  of  a  banking  corporation  granted 
by  the  Legislature  of  Ohio,  forbidding  the  appointment  to  the 
board  of  directors,  of  a  director  of  any  other  hank,  or  the  co- 
partner of  a  director,  was  held  to  disqualify  directors  of  bank- 
ing corporations  created  in  other  States,  as  well  as  directors 
of  banking  corporations  created  by  the  laws  of  Ohio.^  A 
statute  of  the  same  State ^  providing  that  one  may  insure  his 
Ufe  for  the  benefit  of  his  wife  and  children  to  the  extent  of  ai 
policy  represented  by  one  hundred  and  fifty  dollars  in  annual 
premiums,  the  balance  to  go  to  his  personal  representatives 
and  creditors,  —  thus  creating,  in  respect  of  life  insurance 
policies,  a  sort  of  statute  of  exemptions  in  favor  of  the  family 
of  the  assured, — has  been  held  to  apply  as  well  to  policies 
issued  by  foreign,  as  to  policies  issued  by  domestic  insurance 
companies.^  A  statute  relating  to  the  manner  of  proving  th^ 
acts  of  corporations  by  their  records,  verified  by  affidavit,  —  creat-. 
ing,  as  it  does,  a  general  rule  of  evidence  to  be  applied  in  the 
courts  of  the  State  enacting  it,  has  been  held  to  apply  as  well 
to  foreign  as  to  domestic  corporations.*  A  statute  prohibiting 
"corporations"  from  interposing  the  defense  of  usury, ^  has 
been  held  to  apply  to  foreign  corporations  when  litigating  in 
the  courts  of  the  State  of  New  York.*  A  statute  imposing 
restrictions  upon  the  power  of  insurance  companies  to  forfeit 
their  policies,  beginning  with  the  words  "  all  corporations,  asso- 
ciations, partnerships,  or  individuals,  doing  business  in  this 
State  under  any  charter,  compact,  agreement,  or  statute  of 

'  State     V.     Buchanan,     Wright  *  Andrews  v.  Ohio  &c.  E.  Co.,  14 

,  (Ohio),  233.  Ind.  169. 

»  Ohio  Rev.  Stat.,  §  3628.  «  N.  Y.  Laws  1850,  ch.  172. 

'  Cross  V.  Armstrong,  44  Ohio  St.  «  Southern   Life  Ins.  &c.  Co.  v, 

613.  Packer,  17  N.  Y.  51. 
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this,  or  any  other  State,"'  was  manifestly  drawn  with  the  in- 
tent of  including  foreign  insurance  companies,  and  such  was 
its  construction;^  although  the  statute  of  which  it  was  amend- 
atory '  received  a  different  construction.*  On  the  other  hand, 
a  statute  of  California,^  requiring  "every  corporation  now  in 
existence  to  file  a  copy  of  its  articles  of  incorporation  in  the 
office  of  the  clerk  of  the  county  where  its  property  is  situ- 
ated," is  not  applicable  to  foreign  corporations."  An  act  of 
Congress,'  prohibiting  territorial  legislatures  from  authoriz- 
ing the  organization  of  corporations  except  under  general 
laws,  does  not  preclude  a  corporation  organized  under  a  spe- 
cial charter  granted  by  the  legislature  of  a  State  from  doing 
husiiiess  in  a  Territory.'  A  statute  of  North  Carolina'  re- 
quiring every  contract  of  a  corporation,  by  which  a  liability 
exceeding  $100  may  be  incurred,  to  be  in  writing,  signed  by 
some  authorized  officer,  or  under  the  corporate  seal,  does  not 
apply  to  foreign  corporations.-""  A  statute  of  Wisconsin  pro- 
viding that  all  fire  insurance  companies  must  attach  to  their 
policies  a  copy  of  the  application  for  the  insurance,  and  that 
if  they  fail  to  do  so  they  shall  be  precluded  from  pleading  and 
proving  the  application,  applies  to  foreign  corporations  insur- 
ing property  within  the  domestic  State,  although  the  contract 
is  made  in  another  State."  By  statute  in  Massachusetts,'^  the 
word  "corporation,"  when  employed  in  the  General  Statutes, 
includes  corporations  established  .under  the  laws  of  other 
States,  and  having  a  usual  place  of  business  within  that  Com- 
monwealth; from  which  the  implication  is  drawn  that  service 

'  Mass.  Stat.  1872,  ch.  325,  §  7.  relating  to  the  sale  of  railroad  hands 

'  Morris  v.  Penn  Mut.  Life  InB,  at  such  prices  as  the  directors  might 

Oo.,  120  Mass.  503.  choose  to  take,  was,  for  obvious  rea- 

'  Mass.  Stat.  1870,  ch.  349,  §  5.  sons,  restrained  to  domestic  corpora- 

*  Morris  v.  Penn  Mut.  Life  Ins.  tions  only.  McGregor  v.  Covington 
Co.,  supra.  &c.  E.  Co,,  1  Disney  (Ohio),  509. 

'  Oal.  Civ.  Code,  §  299.  »  N.  C.  Code,  §  683. 

•  South  Yuba  Water  &c.  Co.  v.  "•  Eumbough  v.  Southern  Improv. 
Eosa,  80  Cal.  333;  s.  c.  22  Pac.  Eep.  Co.,  106  N.  C.  461;  «.  c.  11  S.  E.  Rep. 
222.  528. 

'  Eev.  Stat.U.  S.,  §1889.  "  Stanhilber«.  Mutual  Mill  Ins.  Co., 

»  Wells  1).  Northern  Pacific  E.  Co.,  76  Wis.  285;  g.  c.  45  N.  W.  Rep.  221. 

23  Fed.  Eep.  469.    A  statute  of  Ohio  "  Mass.  Stat.  1870,  ch.  194. 
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of  process  may  be  had  upon  them  in  the  manner  provided  in 
the  case  of  domestic  persons  and  corporations.' 

§  7902.  Mandamus  to  Compel  Issuing'  of  License  to  For- 
eiirn  Corporation. —  In  the  case  of  foreign  insurance  compa- 
nies which  are  placed  under  restrictions  by  the  legislation  of 
nearly  all  the  States,  an  officer  of  the  executive  department  of 
the  State,  —  sometimes  the  Secretary  of  State,  and  sometimes 
the  Commissioner  or  Superintendent  of  Insurance,  —  is  gener- 
ally charged  with  the  duty  of  issuing  licenses  to  such  corpo- 
rations applying  for  permission  to  transact  their  business 
within  the  State,  upon  their  complying  with  the  conditions  of 
the  local  statute  law.  It  has  been  held  that  the  granting  or 
refusing  of  such  a  license  is  within  the  final  discretion  of  the 
officer  of  the  State  appointed  to  issue  it,  and  that  his  discre- 
tion is  not  reviewable  by  the  judicial  courts  in  a  proceeding 
by  mandamus?  But  this  view  is  clearly  unsound,  unless  the 
statute  says  so  in  express  words,  or  in  language  which  gives 
rise  to  an  unavoidable  implication.  Thus,  in  Wisconsin,  the 
right  which  foreign  insurance  companies,  organized  on  the 
assessment  plan,  have,  under  the  applicatory  statutes,  to  a 
license  to  do  business  in  that  State,  upon  complying  with  the 
prescribed  conditions,  is  a  right  of  which  the  insurance  com- 
missioner has  no  discretion  to  deprive  them;  and  accordingly 
he  will  be  compelled  by  mandamus  to  grant  such  a  license,  where 
the  conditions  of  the  statute  have  been  complied  with.'  In 
nearly  all  cases  where  the  writ  of  mandamus  has  been  applied 
for  by  foreign  insurance  companies  to  compel  the  proper 
ministerial  officer  of  the  State  to  grant  them  such  a  license, 
the  question  of  their  right  to  it  has  been  considered  and  de- 
cided upon  its  merits,  and  the  power  to  control  the  action  of 
the  officer  by  mandamus  has  been  conceded  or  assumed.* 

1  National    Bank   v.  Huntington,  '  State  v.  Root,  83  "Wis.  667 ;  s.  c. 

.129  Mass.  444.  64  N.  W.  Eep.  33;  19  L.  R.  A.  271. 

'  So  held  in  respect  of  the  power  of  See  note  to  this  case,  19  L.  R.  A.  271. 

the  Svtperintendent  of  Insurance  ot  New  *  See,  for  instance,  the  following 

York,  under  N.  Y.  Laws,  1881,  ch.  256 :  cases  where    a    peremptory  writ  of 

Re  Hartford  Life  &  Annuity  Ins.  Co.,  mandamus  was  denied  on  the  merits : 

63  How.  Pr.  (N.  Y.)  54.  Isle  Royale  Land  Corporation  v.  Sec- 
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§  7903.  Foreign  Corporation  doing  Business  under  thie 
Same  BTame  as  a  Domestic  Corporation.  —  As  already  seen,*  the 
right  of  a  corporation  to  the  exclusive  possession  of  its  name  is 
protected  in  equity,  and  also  in  granting  certificates  of  incor- 
poration to  new  companies,  on  the  principle  which  protects 
the  proprietors  of  trade-marks  used  to  designate  particular 
goods,  and  of  trade  names  under  which  individuals,  partner- 
ships, or  corporations  do  business.  On  the  one  hand,  statutes 
exist  prohibiting  foreign  corporations  from  doing  business 
within  the  domestic  State  under  names  similar  to  those  pos- 
sessed by  domestic  corporations.^  On  the  other  hand,  a  court 
of  equity  will  not,  at  the  suit  of  a  corporation  created  in  an- 
other State,  enjoin  a  corporation  of  the  State  of  the  forum 


retary  of  State,  76  Mich.  162;  g.  c.  43 
N.  W.  Eep.  14,  where  mandamus  was , 
denied  on  the  ground  that  the  for- 
eign corporation  had  been  organized 
for  purposes  not  contemplated  by  the 
domestic  statute.  Also  Ohio  v.  Moore, 
39  Ohio  St.  486,  where  it  was  denied 
on  the  principle  of  the  lex  talionis,  — 
Ohio  corporations  not  being  entitled 
to  the  same  privilegee  in  the  State 
creating  the  relator  corporation,  and 
the  Ohio  statute  demanding  recipro- 
city from  other  States.  Also  State  v. 
Doyle,  40  Wis.  220,  cited  in  the  pre- 
ceding section. 

1  Ante,  §§  296,  297. 

'  See  International  Trust  Co.  v. 
International  Loan  &  Trust  Co.,  153 
Mass.  271 ;  «.  c.  26  N.  E.  Eep.  693;  10 
L.  R.  A.  758;  9  Kail.  &  Corp.  L.  J. 
510,  —  where  such  a  statute  was  con- 
strued and  applied.  The  statute 
prohibited  foreign  corporation^  from 
carrying  on  a  "banking,  mortgage, 
loan  and  investment,  or  trust  busi- 
ness, within  this  Commonwealth  in 
or  under  a  name"  previously  used  by 
a  domestic  corporation.  Mass.  Stat. 
1889,  ch.  452,  §  2.  This  was  con- 
strued to  mean  a  banking  business, 
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or  a  mortgage  business,  or  a  loan  and 
investment  business,  or  a  trust  busi- 
ness. Ibid.  The  same  statute  also 
provided  that  no  foreign  corporation 
should  carry  on  certain  named  busi- 
nesses under  a  name  already  in  use 
by  a  domestic  corporation,  or  so  nearly 
identical  as  to  be  misleading.  It  was 
held  that  the  meaning  was  that  the 
business  engaged  in  by  the  two  corpo- 
rations must  be  the  same  or  so  nearly 
similar  as  to  mislead  the  public. 
Ibid.  Another  section  of  the  statute 
recited  that  any  violation  thereof 
might,  "  on  petition,"  be  enforced  by 
injunction.  This  was  construed  to 
mean  that  the  party  to  bring  the  peti- 
tion for  the  injunction  was  the  domes- 
tic corporation  aggrieved  by  the  action 
of  the  foreign  corporation.  Ibid, 
Under  the  statute  an  injunction  was 
issued  against  a  Missouri  corpora- 
tion called  the  "  International  Loan 
and  Trust  Company  of  Kansas  City, 
Missouri,"  from  carrying  on  in  Mas- 
sachusetts a  banking,  loan,  and  in- 
vestment business,  at  the  suit  of  the 
"International  Trust  Company,"  a 
Massachusetts  corporation  carrying 
on  the  same  business.    Ibid. 
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from  the  use  of  its  corporate  name,  adopted  prior  to  the 
organization  of  the  complainant  company.  A  foreign  corpo- 
ration cannot  thus  contest  the  right  of  a  domestic  corporation 
to  the  name  given  to  it  by  the  State  .creating  it.* 

§  7904.  Courts  will  not  Interfere  with  Internal  Manage- 
ment of  Foreign  Corporations. — The  general  rule  seems  to 
be  that  the  courts  of  one  State  will  not  interfere  in  contro- 
versies relating  merely  to  the  internal  management  of  the 
affairs  of  foreign  corporations.^  Upon  the  question  what  acts 
of  a  foreign  corporation  are  within  this  rule,  and  what  with- 
out it,  the  distinction  has  been  taken  that  where  the  act  affects 
one  solely  in  his  capacity  as  a  member,  he  must  seek  redress 
of  his  grievance  in  the  courts  of  the  State  or  country  creating 
the  corporation;  but  where  the  act  affects  his  individual  rights, 
he  may  demand  redress  of  any  tribunal  where  jurisdiction 
may  properly  be  acquired.'  For  instance,  he  cannot,  it  has 
been  held,  appeal  to  a  domestic  court  to  compel  a  foreign  cor- 
poration to  pay  such  dividends  as  may,  on  an  accounting, 
appear  to  be  proper.*  So,  the  complaint  of  a  stockholder  that 
he  has  been  deprived  of  his  rights  as  a  stockholder  by  being 
excluded  from  his  right  to  vote  at  a  stockholders'  meeting, 
and  seeking  to  be  reinstated  as  a  member  of  the  foreign  cor- 
poration, is  an  action  which  will  not  be  entertained.*  Upon 
the  same  ground,  relief  has  been  refused  to  stockholders  of  a 
foreign  corporation  to  restrain  the  company  from  paying  a 
stock  dividend;^  to  appoint  a  receiver  of  the  assets  of  the  corpo- 
ration within  the  State  of  the  forum;'  and  to  compel  the  for- 

»  Hazleton  Boiler  Co.  v.  Hazleton  mond  v.  Enfield  Man.  Co.,  13  Abb. 

Tripod  Boiler  Co.,  142  111.  494;  s.  c.  Pr.  (n.  s.)  (N.  Y.)  332. 

30  N.  E.  Rep.  339 ;  affirming  «.  c.  40  »  North    State    Copper    &c.   Min. 

111.  App.  430.  Co.  V.  Field,  64  Md.  151,  154. 

»  North  State  Copper  &c.  Min.  Co.  *  Berford  v.  New  York  Iron  Mine, 

V.  Field,  64  Md.  151.  154;  Berford  v.  4  N.  Y.  Supp.  836;  s.  c.  56  N.  Y.  Civ. 

New  York  Iron  Mine  Co.,  4  N.  Y.  Proc.  236. 

«upp.  836;  «.  c.  56  N.  Y.  Civ.  Proc.  ''  North  State  Copper  &c.  Min.  Co. 

236;  Howell  v.  Chicago  &c.  E.  Co.,  «.  Field,  64  Md.  151. 

51  Barb.  (N.  Y.)  378;  Stafford  v.  Am-  «  Howell  v.  Chicago  &c.  E.  Co.,  51 

erican  Mills  Co.,  13  E.  I;  310;  Eed-  Barb.  (N.  Y.)  373. 

'  Stafford  t'.  American  Mills  Co.,  13  E.  I.  310;  and  see  ante,  i  7352. 

6233 


6  Thomp.  Corp.  §  7904.]     foreign  corporations. 

eign  corporation  to  divide  its  assets  among  its  stockholders.* 
These,  and  other  like  cases,  proceed  upon  two  grounds:  1.  The 
general  impropriety  of  the  courts  of  one  State  attempting  to 
settle  the  internal  affairs  of  a  corporation  created  by  and 
domiciled  within  another  State;  and  2.  The  inability  of  a 
court  in  one  State  to  do  full  justice  in  such  a  case,  for  want  of 
the  necessary  parties.^  The  doctrine  obviously  has  its  limita- 
tions. Manifestly  it  cannot  always  be  applied  so  as  to  restrain 
the  action  of  the  tribunals  of  one  State  in  the  case  of  a  "tramp'' 
corporation,  —  that  is  to  say,  of  a  corporation  organized  entirely 
by  citizens  of  the  domestic  State,  under  the  laws  of  a  foreign 
State,  and  having  its  oflBce  and  entire  business  in  the  domestic 
State,  —  of  which  examples  have  already  been  given.*  Here, 
the  State  whose  laws  have  been  defrauded  will  not,  on  the  one 
hand,  surrender  plenary  control  over  the  corporation,  if  indeed 
it  admits  it  to  be  such;  and  on  the  other  hand,  a  State  whose 
laws  have  been  defrauded  by  the  organization  under  them  of 
a  corporation  for  the  purpose  of  doing  business  wholly  within 
another  State  and  composed  wholly  of  citizens  of  such  other 
State,  cannot,  in  general,  do  complete  justice,  from  the  mere 
circumstance  of  being  unable  to  get  possession  of  the  assets  of 
the  corporation,  which  are  beyond  its  jurisdiction.* 

•  Eedmond  v.  Enfield  Man.  Co.,  13  Ives  v.  Smith,  3  N.  Y.  Supp.  645;  «.  c. 
Abb.  Pr.  (N.  s.)  (N.  Y.)  332.  affirmed,  55  Hun  (N.  Y.),  606;  8N.  Y. 

'  Ante,  i  SOS'S,  et  seq.;  §  7351.  Supp.  46.    Construction  of  New  York 

'  Ante,  §  7895,  et  seq.  Act    1842,  ch.  165,  requiring  foreign. 

*  Tliere  is  a  liolding  of  a  depart-  corporations  keeping  a  transfer  agent 
ment  of  the  Supreme  Court  of  New  in  New  York  to  exhibit  transfer  book 
York  to  the  effect  that,  under  §  1780  and  list  of  stockholders  to  stockhold- 
of  the  Code  of  Civil  Procedure  of  that  ers  at  all  reasonable  hours :  Kennedy- 
State,  providing  that  an  action  against  v.  Chicago  &c.  E.  Co. ,  14  Abb.  N.  Gas. 
a  foreign  corporation  may  be  main-  (N.  Y.)  326;  People  v.  Paton,  5  N.  Y. 
tained  by  a  resident  of  the  State,  or  St.  Eep.  313 ;  Ervin  v.  Oregon  E.  &  N. 
by  a  domestic  corporation,  for  any  Co.,  22  Hun  (N.  Y.),  566;  Phillips  ». 
cause  of  action,  resident  stockholders  Germania  Mills,  20  Abb.  N.  Cas.  (N. 
of  a  foreign  corporation  may  maintain  Y.)  381.  That  a  demand  for  an  in- 
an  action  to  enjoin  it  and  its  directors  spection  of  the  stock  book  is  not  suffl- 
from  constructing  branch  lines  of  rail-  cient  as  a  demand  for  an  inspection. 
road,  and  from  expending  funds  there-  of  the  transfer  book:  Kennedy  v.  Chi- 
for  which  are  within  the  State,  to  the  cago  &c.  E.  Co.,  14  Abb.  N.  Oas.  (N. 
irreparable  in  jury  of  the  stockholders.  Y.)  326. 
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§  7905.  But  will  Settle  Ordinary  Questions  Depending- 
upon  the  Construction  of  Foreign  Charters.  —  But  the  courts 
of  the  domestic  State  will,  —  and  this  is  a  matter  of  everyday 
practice,  —  settle  questions  of  right  depending  upon  foreign 
charters,  which  do  not  involve  the  mere  internal  government 
of  foreign  corporations.  Thej'  will,  for  example,  where  the 
question  becomes  material,  inquire  whether  a  corporation  cre- 
ated by  the  laws  of  another  State  has  transcended  its  charter 
powers.*  In  construing  a  foreign  charter,  they  will,  in  gen- 
eral, follow  the  decisions  of  the  State  creating  the  foreign 
corporation;^  though  this  rule  has  been  denied  where  the 
question  related  to  the  devolution  of  title  to  land  in  the 
domestic  State.' 

■  See  the  learned  opinion  of  Mr.  Bank  v.  North,  4  Johns.  Ch.  (N.  Y.) 
President  King  in  Bank  of  Kentucky     370,  373.  »  Ante,  §  3046. 

V.  Bank  of  Schuylkill,  1  Pars.  Sel.         »  Boyceu.  St.  Louis,  29  Barb.  (N.Y.) 
Gas.  (Pa.)  180, 226 ;  citing  Silver  Lake     650 ;  ante,  ^  5784 ;  pott,  i  7921. 

6285 


6  Thomp.  Corp.  §  7913;]     foueign  corporations. 


CHAPTER    CXCIV. 

POWERS   OF  FOREIGN  OORPOBATIONS  REI^ATING  TO  LAND, 
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7913.  Power    to   acquire     and    hold 

land. 

7914.  Decisions  considering  the  ques- 

tion as  one  of  public  policy. 

7915.  Decisions  conceding  the  power. 

7916.  May  acquire  and  hold  real  es- 

tate for  office  purposes,  etc. 

7917.  "Whether  this  jiower  exists  in  a 

foreign  corporation  organized 
for  the  purpose  of  dealing  in 
real  estate.  : 

7918.  Doptrihe  that  such  power  is  pre- 
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Bumed  to  exist  until  the  State 
interferes. 

7919.  Power  to  take  and  hold  lands 

by  devise. 

7920.  Power  limited  by  charter  of  cor- 

poration. 

7921.  Such  charter  construed  accord- 
ing fo  the  lex  rei  iitse. 

Power  to  take  and  foreclose 
mortgages. 

Power  to  mortgage  and  incum- 
ber their  lands. 


7922. 


7923. 


§  7913.  Power  to  Acquire  and  Hold  Land.  —  It  is  impos- 
sible to  state  in  a  paragraph  any  rule  upon  this  subject  appli- 
cable in  all  the  States  of  the  Union;  ^  but  the  following  is 
believed  to  be  the  doctrine  which  obtains  in  most  of  the 
States:  1.  That  a  corporation  created  under  the  laws  of  one 
State  of  the  Union  may  acquire  and  hold  land  in  another 
State,  when  it  might  so  acquire  and  hold  land  in  the  State  of 
its  creation,^  —  unless  (a)  the  local  statute  law  prohibits  it  from 


'  There  is  a  note  on  this  subject, 
collecting  American  decisions,  in  30 
Am.  &  Eng.  Bail.  Gas.  144. 

"  Thompson  v.  Waters,  25  Mich. 
214 ;  s.  c.  12  Am.  Rep.  243 ;  State  v. 
Boston  &c.  B.  Co.,  25  Vt.  433;  Lum- 
bard  v.  Aldrich,  8  N.  H.  31 ;  «.  c.  28 
Am.  Dec.  381 ;  New  York  Dry  Dock 
V.  Hicks,  5  McLean  (U.  S.),  Ill; 
Lathrop  v.  Gommercial  Bank,  8  Dana 
(Ky.),  114;  s.  c.  33  Am.  Dec.  481; 
Santa  Clara  Female  Academy  v.  Sul- 
livan, 116  111.  375 ;  s.  c.  56  Am.  Eep. 
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776,  779  (limiting  Carroll  v.  East  St. 
Louis,  67  111.  568 ;  s.  c.  16  Am.  Eep. 
632) ;  Starkweather  v.  American 
Bible  Society,  72  111.  50;  g.  c.  22  Am. 
Rep.  133 ;  United  States  Trust  Co.  u. 
Lee,  73  111.  142;  s.  c.  24  Am.  Rep. 
236;  Whitman  &c.  Mining  Co.  v. 
Baker,  3  Nev.  386 ;  Steam-Boat  Co.  v. 
McCutcheon,  13  Pa.  St.  13 ;  Missouri 
Lead  Mining  &c.  Co.  v.  Reinhard,  114 
Mo.  218;  8.  c.  21  S.  W.  Rep.  488; 
Barnes  v.  Suddard,  117  111.  237;  «.  c. 
7   N.    E.   Kep.  477;    University   v. 
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so  doing,'  or  (b)  —  what  is  more  vague  and  indeterminate,  —■ 


Tucker,  .SI  "W.  Va.  621 ;  8.  c.  8  S.  E. 
Eep.  410;  Columbus  Buggy  Co.  v. 
Graves,  108  111.  459 ;  New  Hampshire 
Land  Co.  v.  Tilton,  19  Fed.  Eep.  7.S. 
'  Eunyan  v.  Coster,  14  Pet.  (U.  S.) 
122;  Bard  «.  Poole,  12  N.  Y.  495,  505; 
•Com.  V.  New  York  &c.  E.  Co.,  132 
Pa.  St.  591;  s.  c.  19  Atl.  Eep.  291;  7 
L.  E.  A.  634;  Hickory  Farm  Oil  Co. 
■V.  Buffalo  &c.  E.  Co.,  32  Fed.  Eep.  22; 
-s.  c.  2  Eail.  &  Corp.  L.  J.  470 ;  Com. 
V.  New  York  &c.  E.Co.,  114  Pa.  St. 
340;  «.  c.  7  Atl.  Eep.  756.  Such  stat- 
iites  have  been  very  often  enacted  by 
the  State  legislatures.  See,  for  ex- 
ample, Penn.  Act,  April  6,  1833,  con- 
strued in  Eunyan  v.  Coster,  14  Pet. 
(U.  S.)  122,  and  in  Leazure  v.  Hille- 
:gas,  7  Serg.  &  E.  (Pa.)  313;  Laws  of 
Neb.  1887,  ch.  65,  f  1,  which  appears 
■to  have  been  repealed :  Carlow  v. 
Aultman,  28  Neb.  672;  s.  c.  44  N.  W. 
Eep.  873;  N.  J.  Act,  April  11,  1887; 
Laws  N.  J.  1887,  ch.  124.  Numerous 
■enabling  statutes  also  exist  empower- 
ing foreign  corporations,  within  pre- 
-Bcribed  limits,  to  own  and  hold  real 
■estate,  —  such  aa  Penn.  Act,  April  17, 
1889;  Pamph.  Laws  Penn.  1889,  No. 
31,  p.  35.  This  statute  was  possibly 
■conceived  to  meet  the  condition  of 
things  exhibited  by  the  decision  of 
the  Supreme  Court  of  the  United 
States  (reversing  the  Supreme  Court 
•of  Pennsylvania)  in  Gloucester  Ferry 
■Co.  V.  Pennsylvania,  114  XJ.  S.  196, 
where  a  ferry  company  deriving  its 
whole  vitality  from  the  city  of  Phila- 
delphia, escaped  taxation  in  Pennsyl- 
vania, because  it  was  incorporated 
iunder  the  laws  of  New  Jersey,  and 
iiad  its  situs  and  owned  its  real  estate, 
necessary  to  the  conduct  of  its  busi- 
ness, in  Camden  in  that  State,  across 
the  Delaware  Eiver  from  Phila- 
•delphia.  The  new  State  of  Wash- 
ington  has   enacted  a  very  liberal 


statute  on  this  subject :  Code  Wash., 
§5  2478  and  2479,  as  amended  Feb. 
3,  1886.  Powers  granted  to  foreign 
railroad  companies,  or  to  railroad 
companies  created  under  the  laws 
of  other  States,  may  be  collected 
from  the  following,  among  other 
statutes :  Ark.  Acts  1887,  No.  80,  p. 
110;  Kan.  Laws  1887,  ch.  181,  p. 
273;  Tenn.  Acts  1887,  ch.  160,  p. 
279;  Wis.  Laws  1887,  ch.  394,  p.  435. 
The  evils  of  allowing  aliens  to  buy  up 
large  portions  of  the  national  domain 
have  led  to  the  enactment,  by  Con- 
gress, of  a  stringent  statute  limiting 
this  right,  both  as  to  persons  and 
corporations:  Act  Cong.  March  3, 
1887;  24  U.  S.  Stat,  at  Large,  p.  476; 
1  Supp.  to  Eev.  Stat.  U.  S.,  2d  ed., 
ch.  340,  p.  556.  A  statute  of  Pennsyl- 
vania, of  a  later  date  than  the  one  re- 
ferred to  in  this  note,  enacts  "that 
no  corporation  other  than  such  as 
shall  have  been  incorporated  under 
the  laws  of  this  State,  shall  .... 
hereafter  acquire  and  hold  any  real 
estate  within  this  Commonwealth, 
directly  in  the  corporate  name,  or  6y 
or  through  any  trustee,  or  o^her  device 
whatsoever,  unless  specially  authorized 
to  hold  such  property  by  the  laws  of 
this  Commonwealth."  Penn.  Act, 
April  26,  1855,  §  5;  Pamph.  Laws 
Penn.  1855,  329.  The  penalty. for 
violating  this  prohibition  is  that  "  all 
property  hereafter  acquired  and  held 
by  persons,  corporations,  or  associa- 
tions forbidden  by  this  act  to  hold 
the  same,  or  held  contrary  to  the  in- 
dent of  this  act,  .  .  f  .  shall  escheat 
to  this  Commonwealth,  and  upon  the 
iame  being  adjudged  to  have  es- 
cheated under  proceedings  in  court 
by  quo  warranto  in  all  respects  as  is 
provided  by  law  in  the  case  of  the 
usurpation  of  any  corporate  franchise, 
the  same  shall  be  taken  in  possession 
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the  local  courts  declare  it  to  be  against  the  public  policy  of  the 


and  disposed  of,"  etc.  Ibid.,  4  9. 
Where  a,  railroad  company,  organized 
under  the  laws  of  New  York,  acting 
through  its  president  as  trustee,  by 
means  of  money  which  it  supplied  to 
him,  purchased  certain  mining  lands 
in  the  State  of  Pennsylvania,  and 
then  purchased  with  its  own  money 
the  charter  of  a  mining  corporation, 
and  acquired  by  such  purchase  nearly 
all  the  shares  in  such  corporation, 
and  then  elected  its  own  officers  to  be 
directors  of  such  mining  company, 
whereupon  its  trustee  conveyed  the 
mining  property  to  the  mining  com- 
pany whose  charter  the  foreign  rail- 
road company  had  thus  acquired,  so 
that  the  foreign  railroad  company 
held  nearly  all  the  stock  of  the  min- 
ing company,  and  managed  its  affairs 
through  the  agency  of  its  own  officers, 
for  the  manifest  purpose  of  evading 
the  provisions  of  the  statute,  —  it 
was  held,  in  substance,  in  a  proceed- 
ing by  the  State  to  escheat  the  lands, 
that  the  State  was  entitled  to  have 
the  jury  instructed,  in  substance,  to 
render  a  verdict  for  the  State.  Com. 
V.  New  York  &c.  K.  Co.,  114  Pa.  St. 
340 ;  ».  c.  7  Atl.  Eep.  756.  But  on  a 
subsequent  appeal  in  the  same  case, 
this  decision  was  reconsidered  and 
overruled.  Com.  v.  New  York  &c.  R. 
Co.,  132  Pa.  St.  591;  s.  c.  19  Atl.  Eep. 
291 ;  Sterrett  and  Clark,  JJ.,  dissent- 
ing. In  its  revised  view  of  the  sub- 
ject, the  court  proceeded  substantially 
upon  the  following  considerations: 
1.  That  the  land  which  the  Attorney- 
General  sought  to  escheat  to  the  State 
as  the  land  of  the  New  York,  Lake 
Erie,&  Western  Railroad  Company, 
was  really  the  land  of  the  Northwest- 
ern Mining  and  Exchange  Company, 
a  corporation  created  under  the  laws 
of  Pennsylvania,  and  having  the 
power  to  hold  such  land.  2.  That  the 
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land  did  not  become  the  land  of  the 
New  York,  Lake  Erie,  &  Western 
Railroad  Company,  within  the  mean- 
ing of  the  statute,  from  the  mere  fact 
that  that  company  held  most  of  the 
shares  of  stock  in  the  Northwestern 
Mining  and  Exchange  Company; 
since  the  statute  laws  of  Pennsyl- 
vania, —  referring  to  Penn.  Act,  April 
15, 1869 ;  P.  L.  31 ,— authorize  railroad 
and  canal  companies  to  purchase  and 
hold  the  stock  of  corporations  author- 
ized by  law  to  develop  the  coal,  iron, 
lumber,  or  other  material  interests 
of  the  Commonwealth.  3.  That  the 
shares  in  the  mining  company  held 
by  the  foreign  railroad  company  were 
not  land,  and  that  the  foreign  railroad 
company  was  not  the  owner  of  the 
land  sought  to  be  escheated,  within 
the  meaning  of  the  statute,  because 
another  section  of  the  statnte  declared 
that  all  shares  in  all  incorporated 
companies  should  be  taken  to  be  per- 
sonal property.  And,  4.  Because  the 
question  whether  a  foreign  corpora- 
tion was  holding  property  within  the 
State  under  a  scheme  or  device  con- 
cocted to  evade  the  statute,  ought  not 
to  be  submitted  to  the  uncertain  dis- 
cretion of  a  jury,  whereas,  in  the  case 
at  bar,  the  facts  are  undisputed;  since 
this  would  put  the  title  of  foreign  cor- 
porations to  their  lands  in  Pennsyl- 
vania, in  many  cases,  to  the  hazard  of 
the  uncertain  speculations  of  differ- 
ent juries.  The  court  was  also  seri- 
ously impressed  with  the  view  urged 
upon  it  in  argument,  that  a  vast 
amount  of  the  real  estate  in  that 
Commonwealth  was  held  by  corpora- 
tions similar  to  the  Northwestern 
Mining  and  Exchange  Company, 
namely,  corporations  created  for  the 
purpose  of  holding  and  operating 
mines,  or  developing  other  properties, 
but  whose  shares  were,  in  point  of 
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State  to  allow  it  so  to  do.*  2.  But,  in  either  of  these  last  cases, 
there  is  a  countervailing  principle,  constantly  applied  by  the 
courts,  which  is  this,  —  that  in  actions  between  the  foreign 
corporation  and  private  suitors,  or  between  other  private  par- 
ties, in  which  the  power  of  the  corporation  so  to  acquire  and 
hold  real  estate  is  challenged,  the  courts  will  hold  it  to  be  a 
question  between  the  State  in  its  political  capacity  and  the 
foreign  corporation  or  those  claiming  under  it,  and,  if  the 
State  does  not  interfere  to  escheat  the  land  to  its  own  uses, 
will  allow  the  title  to  be  good.*  In  other  words,  in  the  event 
of  the  non-action  of  the  State,  the  courts  will  not  allow  the 
question  of  the  power  of  the  foreign  corporation  to  be  raised 
collaterally.^  3.  But  where  the  foreign  corporation  cannot  take 
and  hold  real  estate  under  the  same  circumstances  in  the  State 
of  its  creation,  it  cannot  do  so  in  another  State.* 

§  7914.  Decisions  Considering  the  Question  as  One  of  Pub- 
lic Policy.  —  Where  the  question  of  the  power  of  foreign  corpo- 
rations to  acquire,  hold,  and  transmit  land  has  been  considered 
by  the  State  courts  on  the  footing  oi  public  policy,  their  answers 
have  generally  been  in  affirmation  of  the  power.'  To  this  state- 
ment a  notable  exception  arose  in  Illinois  in  the  year  1873,  at  a 
time  when  there  was  a  great  political  movement  against  corpo- 
rations among  the  agricultural  classes,  known  as  "  the  Granger 

fact,  held  largely  by  railroad  corpora-  W.  Rep.  873 ;  American  Mortgage  Oo. 

tions  under  the  authority  granted  by  v.  Tennille,  87  Ga.  28 ;  s.  c.  13  S.  E. 

the  Act  of  1869.    Com.  v.  New  York  Rep.  158 ;  12  L.  E.  A.  529 ;  33  Am.  & 

<S5C.  R.  Co.,  132  Pa.  St.  691,  opinion  Eng.  Corp.  Gas.  37;  Barnes  v.  Sud- 

by  Paxaon,  J.  dard.  117  111.  237;  s.  c.  4  N.  E.  Rep. 

1  Carroll  v.  East  St.  Louis,  67  111.  477. 

568 ;   s.  c.  16  Am.  Rep.  632 ;  United  '  Cases  cited  in  the  last  note.    For 

States  Trust  Oo.  v.  Lee,  73  111.  142;  analogies,  see  ante,  §§  5795,  et  seq., 

s.  c.  24  Am.  Rep.  236;  Hards  v.  Con-  6033,  et  seq.;  post,  §  7918. 

necticut  Mutual  Life  Insurance  Co.,  *  Starkweather  v.  American  Bible 

S  Biss.  (U.  S.)  2S4.  Society,  72  111.  50;  s.  c.  22  Am.  Rep. 

2  Leazure  v.  Hillegas,  7  Serg.  &  R.  133 ;  Boyce  v.  St.  Louis,  29  Barb. 
(Pa.)  313;*  Runyan  ij.  Coster,  14  Pet.  (N.  Y.)  650;  Talmadge  v.  North 
(U.  S.)  122;  Hickory  Farm  Oil  Co.  v.  American  Coal  Co.,  3  Head  (Tenn.), 
Buffalo  &c.  R.  Co.,  32  Fed.  Rep.  22;  337;  post,  §  7920. 

^.  c.  2  Rail.  &  Corp.  L.  J.  470;  Oarlow  '  Ante,  §  7913,  cases  cited  note. 

■V.  Aultman,  28  Neb.  672;   s.  c.  44  N. 
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movement,"  sweeping  over  some  of  the  western  States,  turning 
out  some  of  the  elective  judges  who  were  supposed  to  be  favor- 
able to  corporations,  and  electing  others  in  their  places,  and 
to  some  extent  terrifying  the  elective  courts  into  the  render- 
ing of  decisions  in  line  with  the  new  tendency.  In  the  deci- 
sion in  question,  the  Supreme  Court  of  Illinois  held  that  a 
foreign  corporation  cannot  buy,  hold,  or  transmit  lands  in  per- 
petuity in  the  State  of  Illinois,  for  the  reason  that,  to  concede 
such  a  power  would  be  against  the  public  policy  of  the  State; 
and  consequently,  that  a  title  acquired  from  a  foreign  corpo- 
ration was  of  no  validity  and  would  not  support  ejectment.* 
In  a  later  case  in  the  same  State,  a  corporation  existing  under 
the  laws  of  the  State  of  New  York,  authorized  by  its  charter 
to  hold  real  estate  and  to  act  as  trustee,  was  appointed  by  a 
New  York  court  to  act  as  trustee  under  the  will  of  a  deceased 
citizen  of  that  State.  It  was  held  that  it  had  no  power  to  hold 
the  real  estate  of  the  testator  situated  in  Illinois.^  These  deci- 
sions surprised  the  profession.  It  did  not  escape  the  attention 
of  well-informed  lawyers  that  they  stood  substantially  alone  in 
American  jurisprudence.  The  profession  never  acquiesced  in 
their  propriety,  and  means  were  speedily  found  to  evade  their 
consequences.  One  of  these  devices  was  to  have  the  title  vested 
in  trustees,  to  hold  the  land  free  from  any  right  of  dower  or 

•  Carroll  v.  East  St.  Louia,  67  111.  Connecticut  for  the  sole  purpose  of 
568 ;  s.  c.  16  Am.  Eep.  632;  Scott  and  dealing  in  land ;  and  it  might  well  be 
Sheldon,  JJ.,  dissenting.  This  case  regarded  against  the  public  policy  of 
was  decided  at  the  June  term,  1873.  a  State  to  allow  its  lands  thus  to  be 
It  is  a  part  of  the  public  history  of  dealt  in ;  but,  on  the  other  hand,  it 
that  time  that  Chief  Justice  Law-  would  seem  that  a  title,  so  received 
rence,  a  very  able  judge,  had  been  and  transmitted,  would  be  good,  and 
turned  out  of  the  court  by  the  Granger  ought  to  be  upheld,  in  the  hands  of 
craze,  because  of  a  judicial  opinion  an  innocent  purchaser,  bo  long  as  the 
which  he  had  written  with  reference  State,  in  its  political  capacity,  through 
to  the  rights  of  railroad  corporations,  its  Attorney-General,  fails  to  inter- 
and  that  another  judge  had  been  vene  and  put  a  stop  to  the  operations 
elected  in  his  stead.  The  case  was  of  such  foreign  land  companies, 
possibly  properly  decided  upon  its  "  United  States  Trust  Co.  v.  Lee, 
peculiar  facts.  The  corporation  as-  73  111.  142;  «.  c.  24  Am.  Rep.  236; 
Buming  to  acquire  and  transmit  the  McAllister  and  Sheldon,  JJ.,  dissent- 
land  in  controversy  was  a  so-called  ing. 
"  land  company,"  incorporated  in 
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partition,  in  trust  for  certain  beneficiaries  named  therein.  So 
far  as  the  writer  knows,  the  validity  of  a  trust  of  this  character 
where  the  beneficiaries  are  non-residents,  has  not  been  passed 
upon  in  that  State.^  The  question  will  probably  never  arise; 
for  the  influence  of  the  profession  and  the  returning  good 
sense  of  the  court  resulted  in  substantially  overruling  the  doc- 
trine of  those  decisions.  The  court  held,  in  a  later  case,  that 
an  educational  institution  incorporated  in  Wisconsin,  and  au- 
thorized to  hold  real  estate,  is  competent  to  take  a  devise  of 
real  estate  situated  in  Illinois.  The  court  regarded  the  ques- 
tion as  one  to  be  decided 'in  accordance  with  the  public  policy 
of  the  State  as  made  manifest  by  its  legislation.  The  court, 
then,  by  examination  of  numerous  acts  of  the  legislature,  con- 
cluded that  the  legislation  of  the  State  was  not  adverse  to 
corporations  organized  for  educational  purposes,  but,  on  the 
contrary,  said:  "It  is  thus  seen  that  the  general  laws  of  Illi- 
nois, before  and  at  the  time  this  will  took  effect,  were  not  only 
not  prohibitory  of  corporations  for  educational  purposes  hold- 
ing land  in  this  State,  but  that  they  expressly  empowered  such 
corporations  to  take  and  hold  real  estate  by  grant  and  devise, 
and  without  limit  in  quantity  and  value.  There  is,  in  the  law 
of  this  State,  no  discrimination  against  foreign  corporations, 
but  they  are  given  a  hospitable  reception,  and  placed  upon  an 
equal  footing  with  our  own  domestic  corporations."^  It  should 
be  added  that  in  the  year  1874,  the  Legislature  of  Illinois,  no 


*  But  see  ante,  §  5808.  case,  but  with  certain  obiter  dicta  in 

'  Santa  Olara  Female  Academy  v.  the  Carroll  case,  there  is  disagree- 

SuUivan,  116111.  375,  ci83;  s.c.  56  Am.  ment.     The    statement    which    waa 

Rep.  776,  779 ;  distinguishing  Carroll  made,  argumentatively,  in  that  case 

V.  East  St.  Louis,  67  111.  568 ;  «.  c.  16  in  regard  to  corporations  for  educa- 

Am.  Eep.  632 ;  Starkweather  v.  Amer-  tional  purposes,  that  the  law  of  March 

ican  Bible  Society,  72  111.  50;  8.  c.  22  6tb,  1843,  which  has  been  referred  to,. 

Am.  Eep.  133;  United  States  Trust  expressly  inhibits  such  corporations 

Co.  V.  Lee,  73  111.  142 ;  s.  c.  24  Am.  from  severally  holding  more  than  one 

Eep.  236.    Eeferring  to  the  case  of  hundred  and  sixty  acres  of  land,  was 

Carroll  v.  East  St.  Louis,  supra,  the  founded  on  a  misconception  of  fact." 

court  say:  "In  respect  of  what  was  Santa  Clara  Female  Academy  v.  Sul- 

actually  decided  in  those  cases,  there  livan,  116  111.  375,  386 ;  s.  c.  56  Am, 

is  no  conflict  with  the  decision  in  this  Rep.  776. 
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doubt  having  reference  to  the  decision  first  above  quoted,* 
amended  its  general  statute  relating  to  corporations,  so  as  to 
make  one  section  read  that  "  foreign  corporations,  and  the 
officers  and  agents  thereof,  doing  business  in  this  State,  shall 
be  subject  to  all  the  liabilities,  restrictions,  and  duties  that  are 
or  may  be  imposed  upon  corporations  of  like  character  organ- 
ized under  the  general  laws  of  this  State,  and  shall  have  no 
other  or  greater  powers."^  "The  manifest  and  only  purpose" 
of  this  statute,  as  understood  by  the  Supreme  Court  of  that 
State,  "  was  to  produce  uniformity  in  the  powers,  liabilities^ 
duties,  and  restrictions  of  foreign  and  domestic  corporations 
of  like  character,  and  bring  them  all  under  the  influence  of 
the  same  law.'"  Under  the  operation  of  this  statute,  tlie  court 
reached  the  just  and  reasonable  conclusion  that  a  foreign  cor- 
poration may  acquire  and  hold  real  estate  within  the  State  of 
Illinois,  so  far  as  the  same  may  be  necessary  for  the  transac- 
tion of  its  business  within  such  State.* 

§  7915.  Decisions  Conceding  the  Power.  —  Other  courts 
have  found  nothing  in  the  public  policy  of  their  States 
opposed  to  the  conclusion  that  a  corporation,  empowered  by 
its  charter  to  own  real  estate  for  a  particular  purpose,  may 
purchase  and  hold  such  real  estate  within  the  State  of  the 
forum.  Thus,  it  has  been  held  not  inconsistent  with  the  pub- 
lic policy  of  Michigan,  that  a  corporation  chartered  in  another 
State,  and  having  power  by  its  charter  to  purchase  and  hold 
lands,  should  be  allowed  to  exercise  the  same  power  in  Mich- 
igan, without  any  statute  of  that  State  affirmatively  authoriz- 
ing it.  The  silence  of  the  legislature  was  deemed  evidence  of 
the  public  policy  of  the  State  on  the  question,  as  well  as  im- 
plications drawn  from  its  expressions.^  So,  it  was  held  in 
Vermont  that  a  railway  company  chartered  in  New  Hampshire 
had  the  capacity  and  right  to  purchase  lands  in  Vermont 

»  Carroll  v.  East  St.  Louis,  67  111.  dard,  117  111.  237,  241;  ».  c.  7  N.  E. 

568;  «.  c.  16  Am.  Eep.  632.  Eep.  477. 

'  Eev.  Stat.  111.  1874,  ch.  32,  5  26.  *  Barnes  v.  Suddard,  117  111.  237. 

»  Stevens  v.   Pratt,    101   111.   206,  •>  Thompson  v.  "Waters,  25   Mich, 

217;  reaffirmed    in  Barnes  v.  Sud-  214 ;  s.  c.  12  Am.  Rep.  243. 
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■without  any  act  of  the  legislature  of  the  latter  State  affirm- 
atively authorizing  it,  although  the  land  was  not  taken  in  pay- 
ment of,  or  as  security  for,  a  debt  to  the  company,  but  for  the 
purpose  of  being  used  in  connection  with  its  road  if  it  should 
ever  be  connected  with  a  road  authorized  in  the  latter  State.^ 
So,  in  New  York  it  has  been  held  that  a  foreign  corporation, 
authorized  by  its  charter  to  make  loans  on  real  estate  security, 
might  lawfully  take  a  mortgage  in  New  York,  no  prohibition 
appearing  in  the  laws  of  that  State.^  So,  in  New  Hampshire 
the  right  of  foreign  corporations  to  take  and  hold  land  has  been 
placed  on  the  broad  and  reasonable  ground  of  an  incident  of 
the  right  to  sue,  which  is  universally  allowed  by  comity.  The 
court  reasons  that  to  allow  a  foreign  corporation  to  sue  and 
to  refuse  to  give  effect  to  a  judgment  obtained  against  its 
debtor,  by  a  levy  upon  his  land,  would  be  to  make  the  right  to 
sue  valueless  in  many  cases.  And  if  a  foreign  corporation 
may  obtain  title  to  land  by  the  forcible  method  of  legal  pro- 
cedure, it  would  seem  absurd  to  withhold  from  it  the  privilege 
of  acquiring  it  by  peaceable  purchase.'  So,  in  Nebraska,  it 
is  held  that  a  corporation  purchasing  land  ait  a  judicial  sale,  ac- 
quires a  title  which  is  valid  as  against  everyone  but  the  State. 
and  which  can  only  be  divested  by  proceedings  brought  by 
the  State  for  that  purpose.*  So,  it  was  early  held  in  Kentucky 
that  a  foreign  corporation  could  make  any  contract  in  that 
State,  not  obnoxious  to  its  laws,  which  it  could  make  in  the 
State  of  its  creation,  and,  if  authorized  by  its  charter  to  take 
mortgages  for  the  security  of  its  loans,  that  right  would  be 
recognized  in  Kentucky.  The  fact  that  the  citizens  of  another 
State  chose  to  conduct  their  business  under  a  corporate  or- 
ganization did  not  deprive  them  of  the  benefit  of  those  princi- 


•  Stater.Boston&c.  E.  Co.,  25Vt.  208;    Silver  Lake  Bank  v.  North,  4 

433.  Johns.  Ch.  (N.  Y.)  370;  ante,  §  7895. 

'  Bard  v.  Poole,  12  N.  Y.  495,  505,  '  Lumbard  v.  Aldrich,  8  N.  H.  31; 

per  Denio,  J.    As  to  the  status  of  a  s.  c.  28  Am.  Dec.  381.    To  the  same 

foreign  corporation  in  the    State   of  effect  is  New  York  Dry  Dock  v.  Hicks, 

New  York  and  the  policy  declared  5  McLean  (U.  S.),  111. 
by  its  courts  with  reference  to  them,  *  Oarlow  v.  Aultman,  28  Neb.  672; 

see  Merrick  v.  Van  Santvoord,  34  N.  Y.  i.  c.  44  N.  W.  Eep.  873. 
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pies  of  comity  which  govern  the  policy  of  the  States  towards 
each  other's  citizens.'  So,  a  foreign  corporation,  which  under 
the  law  of  its  domicile  is  authorized  to  purchase  and  hold  real 
estate  in  other  jurisdictions,  has  the  power  to  purchase,  hold, 
and  operate  mining  lands  in  Missouri,  especially  where  the 
corporation  was  organized  to  purchase  and  operate  such  par- 
ticular lands.*  So,  it  was  held  by  a  court  of  the  United  States 
that  there  was  nothing  in  the  public  policy  of  the  State  of 
Illinois  prohibiting  insitrancc  companies  created  under  the  laws 
of  other  States  from  investing  their  assets  in  mortgages  upon 
real  estate  situated  in  the  State  of  Illinois.* 

§  7916.  May  Acquire  and  Hold  Real  Estate  for  Office 
Purposes,  etc.  —  Foreign  corporations  are  allowed  the  privi- 
lege of  acquiring  and  holding  so  much  real  estate  as  may  be 
necessary  for  the  purposes  of  an  office  to  be  used  for  the  con- 
ducting of  their  business.*  So,  in  a  case  in  Illinois  where  the 
power  of  a  "  land  company,"  created  under  the  laws  of  Connec- 
ticut, to  purchase,  hold,  or  transmit  land  in  the  State  of  Illi- 
nois, was  denied,  it  was  nevertheless  said:  "We  do  not  desire 
that  what  we  have  said  shall  be  applied  to  incorporations, 
whether  domestic  or  foreign,  which  have  purchased  lands  for 
the  mere  purpose  of  erecting  offices  or  buildings  necessary  for 
the  purpose  of  carrying  out  the  legitimate  business  for  which 
they  were  organized,  and  in  purchasing  lands  in  collecting 
debts.  In  such  cases,  where  their  charters  have  authorized  it, 
we  presume  they  might  purchase  and  hold  real  estate  to  that, 
but  no  greater  extent."  *     Still  later  in  the  same  State,  under 

1  Lathrop  v.  Oommercial  Bank,  8  •  Hards  v,  Connecticut  Mut.  Life 

Dana  (Ky.),  114 ;  s.  c.  33  Am.  Dec.  481.  Ins.  Co.,  8  Biss.  (U.  S.)  234. 

'  Missouri  Lead  Mining  &c.  Co.  ti.  '  Thus,    in    Pennsylvania  it  has 

Beinhard,  114  Mo.  218 ;  s.  o.  21  S.  W.  been  held  that  a  steamboat  company, 

Eep.  488.    So,  a  corporation  formed  in  incorporated     under     the     laws     of 

Californiaformmmsrpurposesmayhold  another  State,  may  take  a  lease  of  an 

land  in  Nevada.  Whitman  &c.  Mining  office  in  that  State.     Steamboat  Co. 

Co.  V.  Baker,  3  Nev.  386.    And  this  is  v.  McCutcheon,  13  Pa.  St.  13. 
no  doubt  the  law  of  all  the  newer  States  '  Carroll  v.  East  St.  Louis,  67  111. 

and  Territories,  where  mining  opera-  568,  580;  ».  c.  16  Am.  Rep.  632. 
tions  are  extensively  carried  on. 
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the  operation  of  a  statute  already  considered,*  intended  to 
reduce  foreign  and  domestic  corporations  to  the  same  level  in 
respect  of  the  operation  of  the  local  law,  it  was  held  that  a 
foreign  corporation  could  acquire  and  hold  in  Illinois  such 
real  estate  as  might  be  necessary  for  the  transaction  of  its 
business  within  that  State.* 

§  7917.  Whether  This  Power  Eixists  in  a  Foreign  Cor- 
poration Organized  for  the  Purpose  of  Dealing  in  Real 
Estate.  —  It  will  be  recalled  that  the  decision  of  the  Supreme 
Court  of  Illinois,  which  we  have  alluded  to  as  having  sur- 
prised the  legal  profession,'  did  not  surprise  them  so  much 
because  of  what  it  held,  as  because  of  the  reasoning  of  the 
learned  and  experienced  judge  who  delivered  the  opinion.* 
What  the  court  held  was  that  a  "  land  company,"  that  is  to  say, 
a  company  organized  for  the  mere  purpose  of  buying,  selling, 
and  otherwise  dealing  in  land  for  profit,  organized  under  the 
laws  of  Connecticut,  could  not  carry  on  its  operations  within 
the  State  of  Illinois.  But  the  court  went  too  far,  under  any 
tenable  theory,  in  so  far  as  it  held  that  where  such  a  corpora- 
tion had  been  permitted  to  carry  on  such  operations  by  the 
political  department  of  the  State  government,  it  could  not 
transmit  a  good  title  to  an  innocent  purchaser  for  value. 
Contrary  to  this  view,  it  was  held  in  a  Federal  case  by  Mr. 
Circuit  Judge  Lowell,  but  in  an  opinion  which  does  not  dis- 
close that  the  question  was  carefully  considered,  that  a  cor- 
poration organized  under  the  laws  of  Connecticut,  for  the 
purpose  of  dealing  in  land  as  its  chief  business,  but  which 
never  did  any  business  in  Connecticut,  had  authority  to  hold 
and  deal  in  lands  in  the  State  of  New  Hampshire.^  While  a 
general  disposition  will  discover  itself  on  the  part  of  the  leg- 

'  Ante,  §  7914 ;  Eev.  Stat.  111.  1S74,  delivered  by  Mr.  Justice  Walker,  who, 

chi.  32,  §  26.  even  at  that  time,  had  enjoyed  a  long 

'  Barnes  v.  Suddard,  117  111.  287;  service  as  a  judge  of  the  Supreme 

t.  c.  7  N.  E.  Eep.  477.  Court  of  Illinois,  and  whose  opinions 

'  Ante,  §  7914.  are  deserving  of  a  high  measure  of 

•  Referring  to  Carroll  v.  East  St.  respect. 
Louis,  67  111.  668;  «.  c.  16  Am.  Rep.  '  New  Hampshire  Land  Co.  v.  Til- 

632.    The  opinion  of  the  court  was  ton,  19  fed.  Rep.  73. 
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islatures  of  the  American  States  to  allow  foreign  corporations 
coming  within  their  limits  for  the  purpose  of  developing  their 
resources,  to  hold  as  much  land  as  may  be  necessary  for  their 
purposes,  yet  a  disposition  will  also  be  discovered  to  exclude 
from  their  limits  the  operation  of  foreign  corporations  organ- 
ized for  the  mere  purpose  of  speculating  in  land.^ 

§  7918.  Doctrine  that  Such  Power  is  Presumed  to  Exist 
until  the  State  Interferes.  —  The  doctrine,  then,  is  that  the 
right  of  a  corporation  to  purchase  and  hold  lands  in  another 
State  depends  upon  the  assent  or  permission  of  such  other 
State,  express  or  implied.^  But  such  is  the  general  law  of 
comity  which  prevails  among  the  States  composing  the  Amer- 
ican Union,  that  the  presumption  will  be  judicially  indulged 
in,  that  a  corporation  created  by  one  State,  if  not  forbidden 
by  its  charter  or  governing  statute,  may  exercise  the  powers 
thereby  granted  within  the  other  States  of  the  Union,  includ- 
ing the  power  of  acquiring  land,  unless  prohibited  therefrom, 
either  in  their  legislative  enactments,  or  by  their  public  policy, 
which  public  policy  is  to  be  discovered  in  the  general  course 
of  their  legislation  or  the  settled  adjudications  of  their  highest 
courts.^  Where  a  corporation,  organized  in  one  State  of  the 
Union,  assumes  to  exercise  its  power  within  the  limits  of 
another  State,  the  assent  of  such  other  State  will  be  presumed, 
in  the  absence  of  expressions  to  the  contrary  in  its  statutes  or 
settled  adjudications,  so  long  as  the  State  itself  refuses  to 
interfere  by  a  direct  proceeding  in  the  nature  of  quo  war- 
ranto brought  by  its  Attorney-General,  or  otherwise,  to  escheat 
the  land  so  acquired  by  the  corporation,  or  otherwise  to  oust 

'  Thus,  the  statute  of  the  State  of  amending  Code  Wash.,  §  2479.    This 

Washington  was  amended  by  the  leg-  does  not  apply  to  a  foreign  corporation 

islature  of  that  State  in  1889  so  as  to  organized  before,  the  passage  of  the  act. 

add  the  provision  that  "no  foreign  Eealty  Co. ^).  Appolonio,  5  Wash. 437 ; 

corporation  hereafter  organized    for  ».  c.  32  Pac.  Eep.  219. 
the  purpose  of  dealing  in  real  estate,  '  Eunyan  v.  Coster,  14  Pet.  (TJ.  S.) 

by  buying  and  selling  the  same  as  a  122. 

part  of  its  business,  shall  be  permitted  '  Christian  Union  v.  Yount,   101 

to  transact  said  businesain  this  State."  TT.  S.  852. 
Laws  Wash.  1889,  1890,  ch.  9,   §  1; 
6296 


POWEKS   RELATING   TO   LAND.       [(>  Thomp.  Corp.  §  7918. 

it  from  the  exercise  of  the  power.*  It  has  been  observed  that 
the  right  of  a  foreign  corporation  to  take  and  hold  land,  with- 
out explicit  license  from  the  State  within  whose  boundaries 
such  l^nd  lies,  rests  on  the  same  footing  as  the  right  of  an 
alien  so  to  take  and  hold  land.  If  an  alien  attempt  to  acquire 
and  hold  land,  his  estate  is  subject  to  forfeiture  by  the  State; 
yet,  until  some  act  is  done  by  the  State  to  divest  the  title  out 
of  the  alien  and  vest  it  in  itself,  it  remains  in  the  alien,  who 
may  convey  it  and  make  a  good  title  to  a  purchaser.  In  other 
words,  the  settled  doctrine  is  that  an  alien  may  acquire  a 
transmissible  title  which  is  not  divested  until  office  found.''  It 
should  be  added  that  such  interventions  by  the  State  are 
almost  unknown  in  this  country.'  It  may  be  further  added 
that  the  doctrine  stated  in  this  section  applies,  not  only  in 
respect  of  the  right  of  a  foreign  corporation  to  acquire  and 
hold  lands  at  all,  but  also  in  respect  of  its  right  to  acquire  and 
hold  lands  in  excess  of  the  amount  limited  by  its  governing 
statute  or  by  the  local  law.  In  either  case,  until  the  State 
proceeds,  as  already  stated,  it  can  transmit  a  good  title  to  an 
innocent  purchaser.* 


1  Runyan  v.  Coster,  14  Pet.  (U.  S.)  National  Bank  v.  Matthews,  98  U.  S. 

122;   Barnes  v.  Suddard,  117  111.  237,  621. 

242 ;  Carlo vy  v.  Aultman,  28  Neb.  672;  '  See  Fairfax  v.  Hunter,  7  Cranch 

8.  c.   44  N.  W.  Bep.   873;   Hickory  (U,  S.),  603,  621,  where  this  doctrine 

Parm  Oil  Co,  i;.  Buffalo  &c.  E.  Co.,  is  fully  expounded ;  and  compare  Lea- 

32  Fed.  Rep.  22;  s.  c.  2  Rail.  &  Corp,  zure  v.  Hillegas,  7  Serg.  &  E.   (Pa.) 

L.  J.  470 ;  American  Mortgage  Co.  v.  313,  where  the  court  points  out  the 

Tennille,  87  Ga.  28 ;  s.  c.  13  S.  E.  Rep.  analogy  between  this  doctrine,  so  far 

158;  12  L.  R.  A.  529;  33  Am.  &  Eng.  as  it  relates  to  alien  individuals,  and 

Corp.   Cas.    37,     This  is    the    well-  the  same  doctrine  so  far  as  it  relates 

known  doctrine  which  is  applied  in  to  alien  or  foreign  corporations, 

cases  where  the   power  of  domestic  '  The  only  one  which  the  writer 

corporations    to   purchase,    hold,   and  now  recalls  has  been  stated  in  a  pre- 

transmit  land  has  been  challenged:  ceding  note,  and  was  finally  unsuc- 

Leazure  v.    Hillegas,   7   Serg.  &  R.  cesaful :  Ante,  §  7913,  note. 

(Pa.)  313 ;   Hayward  v.  Davidson,  41  *  American  Mortgage  Co.  v.  Ten- 

Ind.  212 ;   Baker  v.  Neff,  73  Ind.  68 ;  nille,  87  Ga.  28 ;  s.  c.  13  S,  E.  Rep.  158 ; 

Hough  V.  Cook  County  Land  Co.,  73  12  L.  R.  A.  529 ;  13  Am.  &  Eng.  Corp. 

III.  23;  «.  c.  24  Am.  Rep.  230;  Alex-  Cas.  37. 
ander  v.  Tolleston  Club,  110  111,  65; 
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§  7919.  Power  to  Take  and  Hold  I^ands  by  Deyise.  —  The 

power  of  a  foreign  corporation  to  take  and  hold  land  by  devise, 
and  generally  the  validity  of  a  devise  of  land  to  a  foreign  cor- 
poration, is  governed  by  the  foregoing  principles.  According 
to  the  prevailing  American  doctrine,  in  the  absence  of  local 
legislation  to  the  contrary,  of  -which  legislation  there  are  few 
traces,  a  testator  may  devise  lands  situated  in  one  State  to  si 
corporation  existing  in  another  State.^  But,  on  the  contrary, 
such  a  devise  will  not  be  good  if  the  foreign  corporation  has 
no  power,  under  its  own  charter  or  governing  statute,  to  take 
such  a  devise  within  the  State  of  its  creation.^  If,  by  reason 
of  a  want  of  power  in  its  charter,  or  governing  statute,  or  by 
reason  of  a  prohibition  in  the  local  law,  the  foreign  corpora- 
tion has  no  power  to  take  a  devise  of  lands,  a  court  of  equity 
cannot  so  apply  the  doctrine  of  equitable  conversion,  as  to  con- 
vert the  land  so  devised  to  it  into  money,  and  turn  over  to 
the  foreign  corporation  such  money;  but  the  land  will  descend 
to  the  heirs  of  the  testator,  according  to  the  law  of  the  State  in 
which  it  is  situated.'  Where  the  terms  of  the  charter  of  a 
corporation,  created  by  the  legislation  of  another  State,  are 
sufficiently  broad  to  confer  upon  it  a  capacity  to  take  and  hold 
real  estate  by  devise,  although  not  expressly  authorized  so  to 
take,  a  provision  of  the  statute  of  wills  of  that  State,  that  "no 
devise  of  real  estate  to  a  corporation  shall  be  valid,  unless  such 
corporation  be  expressly  authorized  by  its  charter,  or  by  stat- 
ute, to  take  by  devise,"  is  operative  only  to  the  extent  of  dis- 
abling the  corporation  from  taking  by  devise  lands  situated  in 
the  State  of  its  creation,  and  does  not  affect  its  power  to  take  by 
devise  real  estate  in  other  States.*    The  meaning  is  that,  while 


1  TJniveraity  v.  Tucker,  31  W.  Va.  Society,  72  111.  50 ;  g.  c.  22  Am.  Eep. 

621 ;  s.  c.  8  S.  E.  Eep.  410 ;  Thompson  133 ;  Fraaer  v.  General  Assembly,  58 

V.  Swoope,  24  Pa.  St,  474;  White  «.  Hun  (N.  Y.),  30;  s.  c.  33  N.  Y.  St. 

Howard,  38  Conn.  342.  Eep.  347 ;  11  N.  Y.  Supp.  384 ;  g.  c.  on 

'  Starkweather  v.  American  Bible  appeal,  124  N.  Y.  479. 
Society,  72111.  50;  g.  c.  22  Am.  Eep.  *  American  Bible  Society  v.  Mar- 

133 ;    Boyce    v.  St.  Louis,  29  Barb,  shall,  15  Ohio  St.  537.    Substantially 

(N.  Y.)  650.  to  the  same  effect  is  White  v.  Howard, 

'  Starkweather  v,  American  Bible  88  Conn.  342,  360. 
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a  corporation  cannot  exercise  a  power  in  another  State  pro- 
hibited by  its  own  charter,  yet  if  its  charter  contains  no  pro- 
hibition, but  there  is  a  prohibition  in  the  statute  of  wills  of 
the  State  of  its  creation,  that  prohibition  is  not  operative  out- 
side of  that  State,  but  has  merely  a  local  operation;  so  that,  if 
there  is  no  prohibition  in  the  foreign  State,  the  power  may  be 
there  exercised.  "There  being  no  prohibition  in  the  charter," 
said  the  Supreme  Court  of  Connecticut,  in  considering  this 
question  with  reference  to  a  New  York  corporation,  "  and  the 
power  to  hold  and  convey  real  estate  being  expressly  given, 
we  must  look  to  our  own  statute  and  laws,  and  not  to  those  of 
New  York,  to  determine  whether  or  not  this  corporation  can 
take  by  devise  in  Connecticut."*  And  the  court  held  that  it 
could  take  by  devise  in  Connecticut,  although  it  had  been 
established  by  judicial  decision  that  it  could  not  take  by 
devise  in  New  York,  because  o^  the  prohibition  in  the  statute 
of  wills  of  that  State  against  corporations  taking  by  devise. 
So,  the  Supreme  Court  of  Ohio  held  that,  although  a  corpora- 
tion, here  the  American  Bible  Society,  existing  under  the  laws 
of  New  York,  could  not  take  by  devise  in  that  State  by  reason 
of  the  prohibition  in  the  statute  of  wills  of  that  State,  yet  this 
did  not  prevent  it  from  taking  by  devise  in  Ohio,  since  the 
statute  of  wills  of  New  York  was  not  operative  in  Ohio,  and 
since  the  corporation  had  a  charter  capacity  to  take  and  hold 
land  other  than  by  devise.* 

§  7920.  Power  Limited  by  Charter  of  Corporation. — All 

the  preceding  cases  either  state  in  terms  or  proceed  upon 
the  assumption  that  a  corporation  has  no  power  to  acquire, 
hold,  or  convey  lauds  situated  in  another  State,  unless  the 
power  is,  either  in  express  terms  or  by  necessary  implication, 
conferred  on  it  by  its  own  charter  or  governing  statute.  In 
all  these  cases  two  sources  of  power  are  to  be  considered:  1. 

*  White  V.  Howard,  38  Conn.  342,      eral  question  of  the  power  of  corpora- 
361.  tions  to  take  by  devise,  see  McOartee 

'  American  Bible  Society  v.  Mar-     v.  Orphan  Asylum,  9  Cow.  (N.  Y.) 
shall,  15  Ohio  St.  537.  Upon  the  gen-     437;  s.  c.  18  Am.  Dec.  516. 
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The  charter  or  governing  statute  of  the  foreign  corporation. 
2.  The  restrictions  imposed  by  the  local  law.  If  the  first 
source  of  power  fails,  the  other  need  not  be  considered,  but 
there  is  an  end  of  the  question.^ 

§  7921.  Such  Charter  Construed  According  to  the  Lex 
Rei  Sitae.  —  It  is  a  principle  of  universal  application,  to  which 
no  exceptions  are  admitted,  that  the  validity  of  every  disposi- 
tion of  lands,  whether  the  disposition  be  absolute  or  qualified, 
whether  it  passes  an  estate  or  merely  imposes  a  charge,  de- 
pends exclusively  upon  the  municipal  law  of  the  country  or 
State  in  which  the  lands  are  situate.''  It  is  a  part  of  this 
principle  that  every  instrument  conveying  land,  whether  in 
respect  of  the  power  of  the  grantor  to  make  the  conveyance, 
or  in  respect  of  the  manner  in  which  the  power  is  executed,  is 
governed  by  the  law  of  the  situs,  and  that  all  questions  relat- 
ing to  the  validity  of  the  conveyance  are  determined  accord- 
ing to  that  law,  and  not  according  to  the  law  of  the  place  of 
contract,  or  of  the  domicile  of  the  contracting  parties.'    Ap- 

•  Starkweather  v.  American  Bible  out  the  State  which  creates  it,  except 

Society,  72  111.  50;  s.  c.  22  Am.  Eep.  such  as  are  authorized  by  its  charter; 

133 ;   Boyce   v.   St.   Louis,  29    Barb,  and  those  acts  must  be  done  by  such 

(N.  Y. )  650 ;  Talmadge  v.  North  Amer-  officers  and  agents,  and  in  such  man- 

ican  Coal   &c.  Co.,  3  Head  (Tenn.),  ner  as  the  charter  authorizes."   Bank 

337,    It  was  reasoned  in  this  last  case  of  Kentucky  v.  Schuylkill  Bank,  1  Par. 

that  if  there  was  any  prohibition  in  Sel.  Cas.  (Pa.)  180,  225;  opinion  by 

the  charter  or  governing  statute  of  a  King,  Pres. ;  citing  Bank  of  Augusta 

foreign  corporation  against  mortgag-  „,  Earle,  13  Pet. (U.  S.)  519,  577. 
ing  its  real  and  personal  estate,  there  s  gtory  Confl.  Laws,  §  428. 

was  nothing  in  the  policy  of  the  laws  '  Thus,  it  is  said  by  a  very  able 

of  Tennessee  to  authorize  the  courts  judge:  "It  is  of  no  consequence  where 

of  Tennessee  to  relieve  it  of  that  re-  the  instrument  containing  the  dispo- 

striction.    Upon  this  theory  one  judge  sition  is  made  or  delivered,  nor  where 

has  reasoned  that  if  "  the  law  creat-  the  parties  reside;  since  in  all  cases 

ing  such  a  corporation  does  not,  by  it  is  neither  the  lex  loci  contractus  nor 

the   true  construction  of   the  words  the  lex  domicilii,  but  solely  the  lex  loci 

used  in  the  charter,  give  it  the  right  rei  sitse  that  governs  the  construction ; 

to   exercise   its   powers  beyond  the  and  so  universal   is    the   rule,  that 

limits  of  the  State,  all  contracts  made  neither  in  the  law  of  England,  nor  in 

by  it  in  other  States  would  be  void ;  our  own  (although  it  seems  to  be  oth- 

for  a  corporation  can  make  no  con-  erwise  in  some  foreign  countries),  has 

tracts  and  do  no  acts  within  or  with-  a   solitary  exception  ever  been  ad- 
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plying  this  principle,  it  has  been  held  that,  when  the  question 
arises  whether  a  foreign  corporation  has  the  power  to  acquire 
real  estate  situated  in  New  York,  the  decision  of  the  highest 
court  of  the  State  in  which  the  foreign  corporation  exists  will 
not  be  conclusive  as  to  its  power  under  its  charter,  but  it  will  be 
for  the  courts  of  New  York  to  construe  the  charter  and  to 
determine  whether,  under  it,  such  a  power  exists;  an  which 
case  a  holding  of  the  highest  court  of  the  State  creating  the 
corporation,  in  affirmation  of  the  power,  will  be  persuasive 
authority  merely.^ 

§  7922.    Power  to  Take  and  Foreclose  Mortgages.  —  The 

power  to  take  mortgages  of  real  estate  as  a  security  for  debts 
due,  and  to  foreclose  the  same,  is  generally  conceded  by  the 
American  courts  to  corporations  created  under  the  laws  of 
other  States.''    This  power  has  been  conceded  to  corporations 


mitted.  It  is  a  necessary  consequence 
that  no  court  of  law  or  equity  can 
found  a  judgment  or  decree  upon  the 
construction  that  it  may  give  to  a 
grant  or  conveyance  of  lands  not 
within  its  own  jurisdiction,  unless 
upon  positive  evidence  that  the  con- 
struction which  it  adopts  is  in  entire 
conformity  to  the  local  law  upon  which 
the  validity  and  effect  of  the  instru- 
ment depend."  Nicholson  v.  Leavitt, 
4  Sandf.  (N.  Y.)  252,  276,  per  Duer,  J. 
'  Boyce  v.  St.  Louis,  29  Barb.  (N. 
Y.)  650.  In  this  case  Bryan  Mullan- 
phy,  a  wealthy  citizen  of  St.  Louis, 
Mo.,  made  a  devise  to  that  city  for 
certain  charitable  purposes.  The 
power  of  the  city  to  take  the  devise 
was  contested,  but  it  was  finally  de- 
cided in  favor  of  the  city.  Subse- 
quently, in  an  action  by  one  of  the 
heirs  of  the  decedent  in  the  State  of 
New  York,  for  a  partition  of  certain  of 
his  real  estate  there  situated,  it  was 
held  by  Sutherland,  J.,  that,  notwith- 
standing the  decision  of  the  Missouri 
court,  no  power  was  possessed  by  the 


city  of  St.  Louis,  under  its  charter,  to 
take  as  devisee  lands  situated  in  the 
State  of  New  York;  and  this  for  two 
reasons :  1.  Because,  by  the  charter 
of  the  city  of  St.  Louis,  it  was  not 
authorized  to  take  or  hold  such  real 
estate  either  upon  the  trust,  or  for 
the  use  and  purposes  mentioned  in 
the  will,  or  for  any  other  use  or  pur- 
pose. 2.  Because,  by  the  law  of  New 
York  in  force  when  the  testator  died, 
and  when  his  will  took  effect,  and 
still  in  force,  no  devise  to  a  foreign 
corporation  could  be  valid  unless  such 
corporation  was  expressly  authorized 
by  its  charter  or  governing  statute  to 
take  the  devise.  It  is  thus  perceived 
that  the  decision,  in  its  nakedness, 
rests  on  the  inability  of  the  city  of 
St.  Louis,  under  its  charter,  to  take 
the  devise,  and  it  holds  that  it  had 
no  such  power,  notwithstanding  the 
decision  of  the  Supreme  Court  of  Mis- 
souri to  the  contrary. 

'  Christian  v.  American  &c.  Co.,  89 
Ala.  198;  Farmers'  Loan  &c.  Co.  v, 
McKinney,    6    McLean  (U.  S.),  1; 
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created  under  the  laws  of  other  States  with  the  power,  under 
their  charters,  to  loan  money  on  mortgages;  *  to  foreign  corpo- 
rations, having  demands  against  domestic  citizens  upon  which 
actions  can  be  maintained  in  the  domestic  forum;  *  and  to  for- 
eign corporations  taking  such  mortgages  by  way  of  additional 
security  for  debts  lawfully  contracted  within  the  domestic  juris- 
diction, although  their  charter  may  not  have  authorized  the 
taking  of  such  security  upon  an  original  investment.'  And  it 
has  been  held  that  the  mortgagor  is  estopped  from  setting  up  a 
want  of  power  in  the  foreign  corporation  to  invest  its  money 
upon  mortgages  in  the  domestic  jurisdiction;*  and,  —  what  is 
equivalent  to  the  last  holding, — that  only  the  State  can  set  up 
such  a  want  of  power.* 

§  7923.  Power  to  Mortgage  and  Incumber  their  Lands. — 

The  jus  disponendi  being  a  universal  incident  of  the  beneficial 
ownership  of  property,  whenever  the  power  of  a  foreign  cor- 
poration to  acquire  land  is  conceded,  the  power  to  dispose 
of  it  must  also  follow;  and  therefore,  it  may  be  concluded 
from  what  has  preceded,'  that  foreign  corporations  have  the 
same  power  to  mortgage,  or  otherwise  incumber  their  prop- 
erty, that  domestic  corporations  or  natural  persons  would 
have;'  though  the  legislature  of  the  State  in  which  the  lands 
are  situated  may,  and  sometimes  does,  restrain  the  exercise  of 
the  power,  whenever  to  allow  its  exercise  will  prejudice  the 
rights  of  its  own  citizens  as  creditors  of  the  corporation.'     But 

American  &c.  Ins.  Co.  v.  Owen,  15  •  Carlow  v.  Aultman,  28Neb.  672; 

Gray   (Mass.),   491 ;   National  Trust  g.  c.  44  N.  W.  Rep.  873.    To  the  same 

Oo.  V.  Murphy,  30  N.  J.  Eq.  408 ;  Pan-  effect  is  National  Bank  v.  Matthews, 

coast  V.  Travelers'  Ins.  Co.,  79  Ind.  98  U.  S.  621. 

172 ;  Carlow  v.  Aultman,  28  Neb.  672;  •  Ante,  §  6466. 

«.  c.  44  N.  W.  Bep.  873.  '  Stevens  v.  Pratt,  101  111.  206. 

'  Farmers'  Loan  and  Trust  Co.  v,  "A  decision  of  one  of  the  State 

McKinney,  6  McLean  (U.  S.),  1.  courts  of  nisi  prius  in  Colorado  has 

*  American  &c.  Ins.  Co.  v.  Owen,  been  quoted  to  the  proposition  that  a 
15  Gray  (Mass.),  491.  foreign  corporation  cannot  incumber 

'  National  Trust  Co.  v.  Murphy,  30  its    property   situated   in    Colorado, 

N.  J.  Bq.  408.  under  the  Colorado  Corporation  Law, 

*  Pancoast  v.  Travelers'  Ins.  Co.,  §  260,  to  the  exclusion  of  claims  as- 
79  Ind.  172.  serted  by  citizens  of  the  State,  even 
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in  respect  of  the  mode  in  which  the  conveyance  is  made,  the 
local  law  governs;  though  the  question  whether  the  directors 
have  received  power  from  the  stockholders  to  authorize  the 
mortgage  must  be  determined  by  reference  to  the  charter,  gov- 
erning statute,  or  hy-laws  of  the  corporation.  For  instance, 
it  has  been  held  in  Massachusetts  that  a  statute  of  that  State, 
providing  that  a  corporation  shall  not  convey  or  mortgage  its 
real  estate,  or  give  a  lease  therefor  for  more  than  a  year, 
unless  authorized  by  a  vote  of  the  stockholders  at  a  meeting 
called  for  the  purpose,  does  not  apply  to  foreign  corporations, 
nor  invalidate  a  mortgage  made  by  a  New  Hampshire  corpo- 
ration of  its  lands  situated  in  Massachusetts,  where  there  has 
been  no  such  vote  of  the  stockholders.^  So,  the  question 
whether  such  a  mortgage  was  void  by  reason  of  the  fact  that 
the  meeting  of  the  directors  at  which  it  was  authorized  had 
been  held,  not  in  New  Hampshire,  the  State  of  the  domicile 
of  the  corporation,  but  in  Massachusetts,  the  State  of  the  situs 
of  the  land,  was  determined,  with  reference  to  the  laws  of  New 
Hampshire  and  the  by-laws  of  the  corporation,  in  favor  of 
the  validity  of  the  mortgage.* 

though  they  are  not  recorded  and  were  elusion  changed  by  the  language  of 
unknown  to  parties  advancing  money  the  incorporation  law  of  that  State 
on  mortgage  of  the  corporateproperty,  of  1872,  that  "corporations  may  be 
who  acted  with  due  diligence.  Hoi-  formed for  any  lawful  pur- 
land  Trust  Oo.  V.  Taos  Valley  Co.,  11  pose,  except  banking,  insurance,  real 
Bail.  &  Corp.  L.  J.  74.  estate    brokerage,   the   operation    of 

'  Saltmarsh«.Spaulding,  147  Mass.  railroads,  and   the  business  of  loan- 

224;  8.  c.  17  N.  E.  Bep.  316;  4  Eail.  ingmoney."    This  statute  refers  only 

&  Corp.  L.  J.  151.  to  the  formation  of  domestic  corpora- 

^  Ibid.  A  foreign  corporation  called  tions,  and  is  held  not  to  indicate  a 

a  mortgage  company,  created  for  the  policy  on  the  part  of  the  legislature 

sole  business  of   lending  money  on  to  exclude  foreign  corporations  from 

mortgages,  might  lend  its  money  in  the  State  which  are  organized  for  the 

Illinois  on  mortgages,  notwithstand-  prosecution   of    business    for    which 

ing  the  fact  that  the  laws  of  Illinois  domestic  corporations  cannot  be  per- 

did  not  provide  for  the  formation  of  mitted.    Stevens  v.  Pratt,  101  111.  206. 


such  companies.     Nor  is  this  con- 
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CHAPTEK  CXCV. 

STATE  LAWS  IMPOSING  CONDITIONS  UPON  FOREIGN  CORPORA- 
TIONS. 

Art.  I.     In  General.     §§  7928-7944. 

II.  Effect  op  Violating  These  Restraints  upon  Con- 
tracts, AND  Eights  of  Action  thereon.  §§  7950- 
7970. 

Article  I.     In  General. 


Section 

7928.  Constitutional  limitations  upon 

the  State  legislatares. 

7929.  Statutes  providing  that  foreign 

corporations  shall  enjoy  no 
greater  rights  than  domestic 
corporations. 

7930.  Retaliatory  statutes. 

7931.  Distinction  between  statutes  of 

retaliation  and  statutes  of 
reciprocity. 

7932.  Restrictions    upon    exercising 

the  right  of  eminent  domain. 

7933.  Statutes  requiring  foreign  cor- 

porations to  file  charter,  cer- 
tificate of  incorporation,  ar- 
ticles of  association,  etc. 

7934.  Statutes    requiring    agents    of 

such  corporations  to  file  evi- 
dence of  their  authority. 

7935.  Statutes  requiring  such  corpo- 

rations to  keep  known  place 
of  business  and  resident 
agent. 

7936.  What  constitutes  "doing  buai- 


Section 

ness"  in  violation  of  such 
prohibitions. 

7937.  Citizens  of  the  State  procuring 

insurance  from  foreign  com- 
panies. 

7938.  Evidence  of   compliance  with 

such  statutes. 

7939.  Proceedings  against  agents  for 

penalties  for  doing  business 
in  violation  of  such  stat- 
utes. 

7940.  Restrictions  upon  foreign  insur- 

ance companies. 

7941.  Whether  such  statutes  apply  to 

foreign  mutual  benefit  com- 
panies. 

7942.  Statutes  prohibiting  the  dealing 

in  bank  bills  of  corporations 
created  in  other  States. 

7943.  State  statutes   not   applicable 

to  corporations  vending  pa- 
tented articles. 

7944.  Ousting  foreign  corporations  by 

quo  warranto. 


8  7928.  Constitutional  Ijimitatioas  upon  the  State  Legis- 
latures.—  We  have  considered  this  subject  in  another  cou- 
nection,  in  £0  far  as  it  relates  to  limitations  imposed  by  the 
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Federal  constitution;'  and  we  have  seen  that  there  is  no  pro- 
hibition in  the  Federal  constitution  which  operates  to  restrain 
the  legislature  of  a  State  from  exacting  from  foreign  corpo- 
rations, as  a  condition  precedent  to  their  being  admitted  to  do 
business  within  the  State,  license  fees  or  taxes  which  are  not 
imposed  upon  similar  domestic  corporations." 

§  7929.  Statutes  Providing  tbat  Foreign  Corporations  shall 
Enjoy  No  Greater  Biglits  than  Domestic  Corporations.  —  Con- 
stitutional ordinances  and  statutes  in  many  of  the  States  are 
to  the  effect  that  foreign  corporations  shall  not  enjoy  greater 


•  Ante,  §  7875,  et  seq. 

'  Pembina  Consolidated  Silver  Min- 
ing &c.  Co.  V.  Pennsylvania,  125  TJ.  S. 
181.  That  a  State  may  in  its  laws 
make  distinctions  between  resident 
and  non-resident  citizens  in  regard  to 
the  right  of  action  in  its  courts  against 
foreign  corporations,  as  for  instance, 
in  regard  to  the  right  of  action  for  an 
injury  resulting  in  death, — see  Rob- 
inson V.  Oceanic  Steam  Nav.  Co.,  112 
N.  Y.  315.  But  the  wisdom  of  a  ma- 
jority of  the  Supreme  Court  of  Cali- 
fornia has  discovered  a  prohibition 
upon  the  legislature  of  that  State  from 
passing  a  law  exacting  such  a  tax  or 
fee,  in  the  following  constitutional 
provision:  "The  legislature  shall 
have  no  power  to  impose  taxes  upon 
counties,  cities,  towns,  or  other  public 
or  municipal  corporations,  or  upon 
the  inhabitants  or  property  thereof, 
for  county,  city,  town,  or  other  muni- 
cipal purposes ;  but  may,  by  general 
laws,  vest  in  the  corporate  authorities 
thereof,  the  power  to  assess  and  col- 
lect taxes  for  such  purposes."  Const. 
Oal.,  art.  XL,  §  12  This  provision,  in 
the  view  of  the  court,  restrains  the 
legislature  from  passing  an  act  requir- 
ing every  agent  of  a  foreign  insurance 
company  doing  business  within  the 
State,  to  pay  into  the  hands  of  the 
treasurer  of  the  city  or  county,  within 


which  he  should  do  business,  a  sum 
equal  to  one  percentum  upon  the 
amount  of  all  premiums  received,  etc., 
to  constitute  a  fireman's  relief  fund. 
San  Francisco  v.  Liverpool  &c.  Ins. 
Co.,  74  Cal.  113;  s.  c.  5  Am.  St.  Rep. 
425;  15  Pac.  Rep.  380.  The  decision 
is  a  strange  aberration.  The  court 
ignored  the  only  question  essentially 
involved,  which  was  whether  the  con- 
stitutional provision  included  under 
the  word  "inhabitant,"  foreign  cor- 
porations, as  no  other  word  is  em- 
braced in  it  which,  by  the  utmost 
stretch  of  the  imagination,  could  be 
supposed  to  refer  to  such  bodies.  But 
a  foreign  corporation  is  manifestly  not 
an  inhabitant  of  the  State,  but  accord- 
ing to  all  theories  is  an  inhabitant  of 
the  State  in  which  it  was  created, 
though  under  some  theories  it  is  per- 
mitted to  migrate  into  other  States. 
Ante,  §  7890,  et  seq.  The  judge  who 
wrote  the  opinion  wasted  public  time 
over  an  irrelevant  question,  whether 
the  imposition  was  or  was  not  a  tax. 
It  is  past  all  doubt  that  the  framera 
of  the  provision  in  question  never  in- 
tended to  lay  an  inhibition  upon  the 
legislature  of  the  State  from  imposing 
taxes  and  license  fees  upon  foreign 
corporations,  which  were  not  imposed 
upon  domestic  corporations. 
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privileges  than  those  granted  to  domestic  corporations  of  a 
similar  class.^  In  a  proceeding  by  quo  warranto  in  Ohio  to 
oust  an  insurance  company  organized  under  the  laws  of 
Michigan  from  doing  business  on  the  assessment  plan  in 
Ohio,  it  appeared  that  the  laws  of  Michigan  did  not  permit 
Ohio  companies  to  do  business  within  that  State  on  the  same 
plan,  and  judgment  of  ouster  was  accordingly  entered.^ 

§  7930.  Retaliatory  Statutes.  —  These  retaliatory  statutes 
have  been  enacted  in  many  of  the  States.  Roughly  stated, 
they  provide  that  whatever  restrictions  are  imposed  by  the 
laws  of  another  country  or  State  upon  corporations  of  the 
domestic  State  doing  business  in  such  other  country  or  State, 
shall  be  imposed  upon  corporations  of  such  country  or  State 
within  the  domestic  State.'     The  constitutionality  of  these  stat- 


*  For  instance,  the  constitution  of 
California  provides:  " No corportaion 
organized  outside  the  limits  of  this 
State  shall  he  allowed  to  transact 
business  within  this  State  on  more 
favorable  conditions  than  are  pre- 
scribed by  law  to  similar  corpora- 
tions organized  under  the  laws  of  this 
State."  Cal.  State  Const.  1879,  art. 
12,  ^  15.  A  similar  provision  is  found 
in  the  constitution  of  Idaho  (Const. 
Idaho,  1889,  art.  XI.,  §  10),  of  Mon- 
tana (Const.  Montana,  1889,  art. 
XV.,  §  11),  and  no  doubt  in  many 
other  States.  Const.  Ark.  1874,  art. 
"  XII.,  §  11;  Eev.  Stat.  Ohio,  §  3630  e. 

'  State  V.  Western  &c.  Life  Ins. 
Co.,  47  Ohio  St.  167;  ».  c.  24  N.  E. 
Eep.  392;  8  L.  E.  A.  129.  So,  it 
has  been  held  under  the  Ohio  stat- 
ute (Eev.  Stat.  Ohio,  §  3630  e),  as 
amended  by  a  later  act  (Ohio  Act 
April  18,  18S3;  80  Ohio  Laws,  180), 
that  the  insurance  commissioner  of 
Ohio  cannot  be  compelled  by  man- 
damus to  issue  his  certificate  of  au- 
thority to  do  business  in  that  State 
to  a  corporation  organized  under  the 
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laws  of  New  York  to  insure  lives  on 
the  assessment  plan,  where  it  ap- 
pears that,  by  the  laws  of  New  York, 
Ohio  companies,  organized  to  do  the 
business  contemplated  in  section  3630 
of  the  Eevised  Statutes  of  that  State, 
are  not  entitled  as  of  right  to  a  cer- 
tificate of  authority  to  do  business 
therein.  Ohio  v.  Moore,  39  Ohio  St. 
486. 

'  The  following,  from  the  statute 
books  of  Ohio,  may  also  be  cited  as  an 
example:  "  When,  by  the  laws  of  uny 
other  State  or  nation,  any  taxes,  fines, 
penalties,  license  fees,  deposits  of 
money,  or  of  securities,  or  other  obli- 
gations or  prohibitions,  are  imposed 
on  insurance  companies  of  this  State, 
doing  business  in  such  State  or  nation, 
or  upon  their  agents  therein,  so  long 
as  such  laws  continue  in  force,  the 
same  obligations  and  prohibitions,  of 
whatever  kind,  shall  be  imposed  upon 
all  insurance  companies  of  such  other 
State  or  nation  doing  business  within 
this  State,  and  upon  their  agents 
here."    Eev.  St.  Ohio,  §  282. 
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utes  has  beeu  upheld  against  the  objection  that  they  invali- 
date the  passing  of  laws  which  take  effect  upon  the  contingency 
of  certain  legislation  in  other  States;^  since  it  is  competent 
for  the  legislature  of  a  State,  in  its  providence,  to  enact  statutes 
which  become  operative  only  upon  the  happening  of  the  con- 
tingencies named  therein.  And  although  the  statute  may  long 
remain  dormant,  yet  it  springs  into  life  and  becomes  com- 
pletely operative  as  an  expression  of  the  legislative  will  as 
soon  as  the  contingency  arises.^  Such  statutes  are  also  up- 
held against  the  objection  that  they  violate  constitutional 
provisions  against  unequal  taxation*  " The  legislature  may 
classify,"  said  Brewer,  J.,  "for  the  purposes  of  taxation  or 


'  Home  Ins.  Co.  v.  Swigert,  104  111. 
653;  Phoenix  Ins.  Co.  v.  Welch,  29 
Kan.  672 ;  People  v.  Fire  Association, 
92  N.  Y.  311;  s.  c.  44  Am.  Eep.  380. 

'  Home  Ins.  Co.  v.  Swigert,  104  111. 
653;  Phoenix  Ins.  Co.  v.  Welch,  29 
Kan.  672.  Nor  is  it  a  valid  objection 
to  such  a  statute  that  it  may  have 
Iain  dormant  for  many  years  until 
life  has  been  infused  into  it  by  the 
legislature  of  another  State  in  enact-  ■ 
ing  a  statute  which  creates  the  con- 
tingency upon  'which  it  is  to  take 
effect;  nor  does  this  involve  the  ab- 
dication by  the  legislature  of  the  State 
enacting  such  a  statute,  of  its  legis- 
lative functions,  and  a  surrender  of 
them  to  the  legislature  of  a  foreign 
State.  Home  Ins.  Co.  v.  Swigert,  104 
111.  653,  664;  denying  Clark  v.  Port  of 
MobUe,  10  Ins.  L.  J.  357. 

'  State  V.  Insurance  Co.,  115  Ind. 
257 ;  Blackmer  v.  Eoyal  Ins.  Co.,  115 
Ind.  291;  s.  c.  17  N.  E.  Eep.  580; 
Blackmer  v.  Home  Ins.  Co.,  115  Ind. 
596;  «.  c.  17  N.  E.  Eep.  583;  People 
V.  Fire  Association,  92  N.  Y.  311 ;  s.  c. 
44  Am.  Eep.  380.  See  also  Goldsmith 
V.  Home  Ins.  Co. ,  62  Ga.  379.  A  stat- 
ute is  valid  which  provides  for  a  gen- 
eral rate  of  taxation  to  be  paid  by 
insurance  companies,  but  which 
makes   an   exception    in    the    case 


where  any  foreign  State  imposes 
upon  insurance  companies  of  the 
domestic  State,  doing  business  there- 
in, a  higher  rate  of  taxation  than  ia 
imposed  by  such  general  statute, — 
in  which  case  the  domestic  State 
will,  by  way  of  retaliation,  impose 
the  higher  rate  of  taxation.  When 
the  contingency  happens,  the  higher 
rate  of  taxation  is  to  be  imposed  by 
the  proper  taxing  oflScer  of  the  State, 
and  taxes  collected  from  the  foreign 
corporation  upon  the  basis  of  such 
higher  rate  cannot  be  recovered  back 
in  an  action  against  the  taxing  ofllcer. 
Home  Ins.  Co.  v.  Swigert,  104  111.  653. 
Nor  is  a  statute  which  lays  a  uniform 
rate  of  taxation  upon  foreign  insur- 
ance companies,  except  those  organ- 
ized in  a  State  which  imposes  a  higher 
rate  of  taxation  upon  similar  corpo- 
rations organized  in  the  domestic 
State,  and  which  provides  that,  in 
respect  of  the  corporations  of  such 
foreign  State,  the  same  rate  of  taxa- 
tion shall  be  imposed  which  such 
State  imposes  upon  the  corporations 
of  the  domestic  State,  unconstitu- 
tional on  the  ground  that  it  imposes 
different  rates  of  taxation  upon  differ- 
ent corporations  of  the  same  class, 
and  thereby  violates  the  constitu- 
tional mandate  that  taxes  shall  be 
6307 


6  Thomp.  Corp.  §  7931.]    foreign  corporations. 

license,  and  when  the  classification  is  in  its  nature  not  arbi- 
trary, but  just  and  fair,  there  can  be  no  constitutional  objec- 
tion to  it Here,  foreign  insurance   corporations   are 

classified  by  the  States  from  which  they  come;  and  when  we 
consider  the  purposes  of  such  classification,  it  cannot  be  held 
that  there  is  anything  arbitrary  or  unjust  therein.  But,  doubt- 
less, this  charge  is  not  to  be  considered  as  within  the  consti- 
tutional restrictions  as  to  taxation,  but  rather  in  the  nature  of 
a  license  or  condition  of  entering  this  State  and  transacting 
business  within  its  limits." ' 

§  7931.  Distinction  between  Statutes  of  Retaliation  and 
Statutes  of  Reciprocity. —  In  the  construction  of  these  stat- 
utes a  distinction  has  been  taken  between  them  and  statutes 
of  reciprocity,  in  that  while  the  statutes  of  reciprocity  are  to 
be  liberally  construed,  these  statutes  of  retaliation  are  to  be 
strictly  construed;  and  it  has  been  said  that  a  statute  of  the 
latter  kind  is  "  not  applied  to  a  case  that  does  not  fairly  fall 
within  its  letter."^  Upon  this  principle  of  strict  construction, 
it  has  been  held  that  a  judgment  of  ouster,  in  a  proceeding 
by  quo  warranto  against  a  foreign  corporation  which  has  com- 
plied with  the  laws  of  Minnesota,  will  not  be  granted,  as  a 

uniform.    It  is  not,  for  instance,  in  court  saying:  "  Keciprocity  expresses 

violation  of  a  constitutional  provision  the  act  of  an  interchange  of  favors 

which  empowers  the   legislature  to  between  persons  or  nations;   retali- 

lay  certain  taxes  "in  such  manner  ation,  that  of  returning  evil  for  evil, 

as  it  shall,  from  time  to  time,  direct  or  disfavors  for  disfavors.   Accurately 

by  general  law,  uniform  as  to  the  class  speaking,  we  reciprocate  favors  and 

upon  which  it  operates."    Const.  111.,  retaliate  disfavors.    This,  then,  is  a 

art.  IX,  ^  1 ;  Home  Ins.  Co.  v,  Swi-  retaliatory   statute.      It   treats   the 

gert,  104  111.  653,  658.  companies  of  other   States  as  Ohio 

'  Phoenix   Ins.  Co.  v.  Welch,  29  companies  are  treated  in  those  States ; 

Kan.  672,  678.    See  also  State  v.  In-  but  the  moment  it  is  made  to  appear 

surance  Co.,  115  Ind.  257,  267,  where  that  Ohio  companies  are  not  treated 

this  language  is  quoted  with  full  ap-  with  the  same  favor  in  another  State 

proval.  that   companies   of    that   State    are 

'  State  V.  Insurance  Co.,  49  Ohio  treated  in  Ohio,  a  case  is  made  for 

St.  440,  444 ;  «.  c.  34  Am.  St.  Rep.  573.  the  application  of  its  provisions,  and 

In  respect  of  the  difference  between  retaliation  follows  as  a  result."  State 

a  reciprocal  and  a  retaliatory  statute,  v.    Insurance  Co.,  49  Ohio  St.  440, 

the  statute  above  quoted  was  held  to  444;  s.  c.  34  Am.  St,  Rep.  573. 
be  a  statute  of  the  latter  kind,  the 
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measure  of  retaliation,  upon  the  ground  that  the  laws  of  the 
State  where  it  was  created  would  exclude  corporations  of  Min- 
nesota from  doing  business  there,  unless  it  is  clearly  appar- 
ent that  such  is  the  effect  of  the  foreign  law.*  Upon  the  same 
principle,  it  has  been  held  that  to  make  a  case  for  the  appli- 
cation of  the  reciprocity  statute  above  quoted,  it  must  be 
made  to  appear  that  a  company  has  been  formed  in  the  State 
of  Ohio  to  do  substantially  the  same  kind  and  line  of  insur- 
ance of  the  foreign  corporation  which  it  is  sought,  to  oust 
of  the  exercise  of  its  franchises  within  the  domestic  State, 
and  that  such  Ohio  corporation  would,  by  the  laws  of  the  for- 
eign State,  be  precluded  from  transacting  the  same  business 
therein,  or  be  subjected  to  burdens  not  imposed  by  the  laws  of 
Ohio  on  such  foreign  company.*  So,  it  is  held  in  other  courts 
that  the  contingency  which  renders  these  retaliatory  statutes 
operative,  arises  when  the  laws  of  another  State  impose  the 
additional  burdens  and  conditions  upon  corporations  of  the 
State  enacting  the  statute,  and  is  not  delayed  until  some  cor- 
poration of  the  domestic  State  is  actually  subjected  to  such 
burdens  and  conditions.' 

'  State  V.  Fidelity  &c.  Ins.  Co.,  39  all  insurance  companies  of  such  other  . 

Minn.  538 ;  s.  c.  41  N.  W.  Eep.  108 ;  State  doing  business  within  this  State, 

26  Am.  &  Eng.  Corp.  Oas.  11.  or    upon  their  agents  here"  (Code 

'  State  V.  Insurance  Company,  49  Iowa,  §  1154), —  it  was  held  that  an 

Ohio  St.  440;  «.  c.  34  Am.  St.  Eep.  673;  insurance  company  organized  in  the 

31  N.  E.  Eep.  655;  21  Ins.  L.  J.  673;  State  of  New  York,  with   power  to 

20  Wash.  Law  Eep.  485.  make  several  different  kinds  of  insur- 

'  Phoenix  Ins.  Co.  v.  Welch,  29  ance,  cannot  do  business  in  Iowa, 
Kan.  672.  Where  the  retaliatory  and  would  be  ousted  of  its  privilege 
statute  provided  that,  "when,  by  oi  bo  doing  liy  quo  warranto, -wheie  it 
the  laws  of  any  other  State,  any  appeared  that  an  Iowa  company  would 
taxes,  fines,  penalties,  licenses,  fees,  not  be  permitted,  in  New  York,  to 
deposits  of  moneys  or  of  securities,  make  more  than  one  line  of  insur- 
er other  obligations  or  prohibitions,  ance ;  and  this  although  no  Iowa 
are  imposed  or  would  be  imposed,  company  may  have  attempted  to. 
on  insurance  companies  of  this  make  more  than  one  line  of  insur- 
State,  doing,  or  that  might  seek  to  ance  in  the  State  of  New  York.  "  It 
do,  business  in  such  other  State,  is  not  important  nor  necessary,"  said 
or  upon  their  agents  therein,  so  long  the  court,  "  to  the  existence  of  the 
as  such  laws  continue  in  force,  the  law  here,  that  an  Iowa  company 
same  obligations  and  prohibitions,  of  should  go  to  New  York  to  test  the 
whatever  kind,  shall  be  imposed  upon  sincerity  of  the  people  in  the  enf orce- 
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§  7932.  Restrictions  upon  Exercising  the  Right  of  Emi- 
nent Domain.  —  The  power  of  a  private  corporation  to  acquire 
private  property  for  the  public  purposes  for  which  it  may 
have  been  chartered,  is  a  power  which  comes  to  it  alone 
through  the  delegation  of  the  State  of  its  sovereign  right 
of  eminent  domain.^  The  power  cannot,  therefore,  be  exer- 
cised by  a  foreign  corporation  on  a  mere  principle  of  comity 
because  it  will  never  be  presumed,  in  the  absence  of  affirma- 
tive legislation,  that  the  State  delegates  any  part  of  its  sov- 
ereignty to  a  foreign  corporation.  It  may  be  stated  with 
confidence  in  every  case  that  this  power  cannot  be  exercised 
by  a  corporation  created  under  the  laws  of  one  State  or  coun- 
try, within  the  limits  of  another  State  or  country,  without  the 
consent  of  the  legislature  of  that  other  State  or  country, 
affirmatively  expressed.  Nor  will  the  power  to  take  land  by 
the  right  of  eminent  domain  which  has  been  granted  by  the 
legislature  of  a  State  to  a  domestic  corporation,  pass  to  a  for- 
eign corporation,  which  succeeds  by  deed  to  the  rights  and 
powers  of  the  domestic  corporation,  without  the  assent  of  the 
legislature  of  the  domestic  State.^  But  it  is  not  necessary  that 
such  assent  should  be  expressed  in  a  single  statute.  It  may 
be  gathered  by  implication  from  a  series  of  acts  of  the  domes- 
tic legislature.* 

ment  of  her  laws ;  nor  is  such  a  step  transacting  business  in   New  York, 

necessary  to  the  enforcement  of  the  applies  only. to  obligations,  and  not 

law  in  this  State.    A  spirit  of  comity  to  prohibitions  or   limitations  upon 

between  the  States  should  induce  a  the   powers    of    such    corporations, 

belief  that  their  laws  are  made  in  such  as  a  denial  of  the  right  to  insure 

good  faith,  and  for  observance.    The  persons  over  sixty  years  old,  —  see 

sting  of  the  adder  may  be  necessary'  Griesa  v.  Massachusetts  Ben.  Asso., 

in    some    cases,  to  avoid  encroach-  15  N.  Y.  Supp.  71. 
ments,  but  such  necessity  is  not  the  ^  Ante,  i  5587,  et  seq. 

result  of   a  law  or  rule  of  action."  '  Abbott  v.  New  York  &c.  K.  Co., 

State  V.  Fidelity  &c.  Ins.  Co.,  77  Iowa  145  Mass.  450. 

648,  653.    That  the  New  York  statu-  '  Ibid.   The  constitution  of  Arkan- 

tory  provision  that  where  any  other  sas,  in  a  section  imposing  restrictions 

State  shall  impose  any  obligation  on  upon    foreign     corporations,     adds : 

New  York  corporations  doing  busi-  "  Nor  shall  they  have  power  to  con- 

ness  in  such  other  State,  the  like  oh-  demn  or   appropriate  private   prop- 

ligations    are    imposed    on    similar  erty."    Ark.  Const,  of  1874,  art.  XII., 

corporations    of    such    other    State  §  11.     The  constitution  of  Nebraska, 
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§  7933.  statutes  Requiring  Foreign  Corporations  to  File 
Charter,  Certificate  of  Incorporation,  Articles  of  Associa- 
tion, etc. —  Statutes  exist  in  many  of  the  States  requiring  any- 
foreign  corporation,  seeking  to  do  business -within  the  State,  to 
file  a  copy  of  its  charter,  certificate  of  incorporation,  or  articles  of 
association,  by  whatever  name  called,  with  the  Secretary  of 
State,  before  doing  any  business  in  the  State.^     This  is  one  of 


in  like  manner,  provides  that  no 
foreign  corporation  shall  exercise  the 
right  of  eminent  domain,  or  acquire 
the  right  of  way,  etc.,  in  that  State. 
Const.  Neb.,  art.  XI,  §  8.  This  pro- 
vision cannot  be  evaded  by  the  act  of 
one  foreign  corporation,  which  has 
not  become  a  corporation  under  the 
laws  of  Nebraska,  availing  itself  of 
the  services  of  another  corporation: 
State  V.  Scott,  22  Neb.  628;  Koenig  v. 
Chicago  &c,  B.  Co.,  27  Neb.  699;  s.  c. 
43  N.  W.  Eep.  423.  But  a  foreign  rail- 
road company  must,  before  it  can  pro- 
ceed, become  incorporated  under  the 
laws  of  the  State :  State  v.  Scott,  su- 
pra. Until  which  time  a  land-owner  is 
entitled  to  an  in  junction  against  the 
appropriation  of  his  land :  Koenig  v. 
Chicago&c.E.  Co.,  s«pra.  Biit where 
a  railroad  company,  incorporated  un- 
der the  laws  of  another  State,  and 
operating  a  railroad  to  a  point  on  the 
boundary  line  of  the  domestic  State, 
consolidates,  under  the  laws  of  the  do- 
mestic State,  with  a  domestic  corpo- 
ration operating  a  railroad  from  that 
point,  BO  that  the  two  become  one  cor- 
poration, the  consolidated  company 
becomes  a  domestic  corporation,  and  not 
withiii  the  above  constitutional  pro- 
hibition :  State  v.  Chicago  &c.  R.  Co., 
25  Neb.  156;  s.  c.  41  N.  W.  Eep.  125; 
State  V.  Missouri  Pac.  E.  Co.,  25  Neb. 
164;  s.  c.  41  N.  W.  Eep.  127;  State  v. 
Chicago  &c.  E.  Co.,  25  Neb.  165 ;  s.  c. 
41  N.  W.  Eep.  128;  ante,  H  319,  320, 
7891.  And  it  becomes  a  "  domestic 
corporation,"  within  the  meaning  of 


statutes  regulating  the  condemnation 
of  land :  Ee  St.  Paul  &c.  E.  Co.,  36 
Minn.  85;  s.  c.  30  N.  W.  Eep. 
432.  In  the  Nebraska  cases  first 
above  cited,  the  domestic  railroad 
company  had  leased  its  property  to  a 
foreign  railroad  company;  and  the 
substance  of  the  decisions  was  that  the 
foreign  company  could  not  thereafter 
employ  the  domestic  company  as  the 
means  of  effecting  a  condemnation  of 
land  to  acquire  depot  facilities :  State 
V.  Scott,  22  Neb.  628;  Koenig  v.  Chi- 
cago &c.  E.  Co.,  27  Neb.  699;  g.  c.  43 
N.  W.  Eep.  423.  But  contrary  to  this, 
it  has  been  held  in  New  York  that  the 
fact  that  a  railroad  corporation  has 
leased  its  road  for  the  full  term  of  its 
corporate  existence  to  a  foreign  cor- 
poration, does  not  prevent  it  from  ac- 
quiring land  by  proceedings  in  invi- 
tum:  Ee  New  York  &c.  E.  Co.,  35 
Hun  (N.  Y.),  220;  s.  c.  affirmed,  99 
N.  Y.  12.  That  foreign  railroad  com- 
panies are  entitled  to  the  benefit  of 
New  York  Laws  1881,  ch.  249,  amend- 
ing N.  Y.  Act,  April  2,  1850,  relating 
to  the  condemnation  of  land,  —  see 
Ee  Marks,  6  N.  Y.  Supp.  105. 

^  See,  for  instance.  Gen.  Laws  Tex. 
1887,  ch.  128,  p.  116;  Gen.  Laws 
Tex.  1889,  ch.  78,  p.  87;  Code  Wash., 
^  2480.  Where  the  statutory  pro- 
vision is  that  before  foreign  corpo- 
rations shall  do  business  in  the  State 
or  Territory,  they  shall  "  file  for 
record  with  the  Secretary  of  the 
State  or  Territory,  and  also  with  the 
recorder  of  the  countv  in  which 
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the  modes  adopted  by  some  of  the  States  for  domesticating 
foreign  corporations.'  Some  of  the  statutes  under  considera- 
tion not  only  impose  penalties  ^  upon  the  foreign  corporation 
neglecting  to  comply  with  their  provisions,  but  also  declare 
that  all  their  acts  and  contracts  made  within  the  State  during 
the  period  of  their  default  shall  be  void.'     If  the  Secretary  of 


they  are  carrying  on  business,  the 
charter  or  certificate  of  incorporation, 
duly  authenticated,  or  a  copy  of  said 
charter  or  certificate  of  incorpora- 
tion," and  the  foreign  corporation  is 
created  in  a  State,  under  whose  laws 
the  evidence  of  its  incorporation  is  a 
certificate  issued  by  the  Secretary  of 
State,  —  it  is  held  that,  for  the  pur- 
poses of  an  action  in  the  State  in 
which  it  thus  engages  in  business,  it 
proves  its  incorporation  by  producing  a 
certificate  of  its  incorporation,  ac- 
knowledged before  a  notary  public  of 
the  State  issuing  it,  authenticated  by 
the  certificate  of  the  Secretary  of  such 
State,  under  his  ofiicial  seal,  as  being 
a  correct  copy  of  the  duplicate  origi- 
nal on  file  in  his  office,  and  also  by  a 
certificate  under  seal  of  a  commis- 
sioner of  the  State  or  Territory  within 
which  the  corporation  thus  engages 
in  business,  resident  within  the  State 
creating  it,  to  the  effect  that  the  copy 
has  been  found  by  him  to  be  a  correct 
copy  after  comparing  the  same  with 
the  original,  in  the  absence  of  any 
statute  prescribing  the  mode  of  proof 
in  such  a  case.  Hammer  v.  Garfield 
Mining  &c.  Co.,  130  U.  S.  291.  The 
code  of  the  State  of  Washington  pre- 
scribes in  careful  language  the  man- 
ner in  which  such  a  certificate 
shall  be  authenticated :  Code  Wash., 
4  2480,  as  amended  Feb.  3, 1886. 

'  Thus,  a  statute  of  Iowa,  relating 
to  railroad  companies,  provides  that 
such  a  company,  organized  under  the 
laws  of  another  State,  owning  and 
operating  a  line  of  road  within  the 
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State  of  Iowa,  "  shall  have  and  pos- 
sess all  the  powers,  franchises,  rights, 
and  privileges,  and  be  subject  to  the 
same  liabilities,  of  railroad  companies 
organized  and  incorporated  under  the 
laws  of  this  State,  including  the  right 
to  sue,  and  the  liability  to  be  sued, 
the  same  as  railroads  organized  under 
the  laws  of  this  State."  Iowa  Acts, 
18th  Gen.  Assem.,ch.  128.  See  State 
V.  Chicago  &c.  R.  Co.,  80  Iowa,  586; 
«.  c.  46  N.  W.  Rep.  741, —  where,  in  the 
absence  of  evidence  that  a  foreign 
railroad  company  had  complied  with 
the  statute,  the  court  held  thatitwas 
not  entitled  to  personal  service  of  notice 
of  a  proceeding  to  establish  a  road 
across  its  track.  Even  if  domestic 
corporations  were  entitled  to  such 
notice,  the  foreign  corporation  could 
not  claim,  the  rights  of  a  domestic 
corporation  without  showing  compli- 
ance with  the  statute. 

'  See,  for  instance.  Code  Wash., 
§  2485,  making  the  agents  of  foreign 
corporations  so  acting  guilty  of  a  mis- 
demeanor. 

'  it  was  held,  under  a  statute  con- 
taining such  provisions,  that  a  domes- 
tic citizen  could  not  maintain  an  ac- 
tion against  a  foreign  corporation,  on 
behalf  of  himself  and  others  simi- 
larly situated,  to  enjoin  it  from  erect- 
ing certain  telephone  poles  in  a  city,  on 
the  ground  of  its  failure  to  comply 
with  the  statute,  unless  otherwise  the 
petition  showed  a  right  to  an  injunc- 
tion. Hershfield  v.  Rocky  Mountain 
Bell  Tel,  Co.,  12  Mont.  102;  s.  c.  29 
Pac.  Rep.  883.    The  decision  does  not 
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State,  or  other  proper  officer,,  refuses  to  file  the  charter,  certifi- 
cate of  incorporation,  or  articles  of  incorporation,  etc.,  in 
compliance  with  the  statute,  then,  according  to  the  weight  of 
judicial  opinion,\the  foreign  corporation  may  have  a  manda- 
mus, compelling  him  so  to  do;  but  not  where  the  corporation 
is  organized  for  purposes  not  contemplated  by  the  statute,  and 
consequently  not  included  within  the  statutory  license.^ 

§  7934.  Statutes  Requiring  Agents  of  Such  Corporations 
to  File  Evidence  of  their  Authority.  —  So  much  difficulty  in 
proving  the  authority  of  agents  of  foreign  corporations  has 
arisen,  and  so  many  frauds  upon  domestic  citizens  have  been 
perpetrated  by  such  bodies  by  denying  the  authority  of  those 
who  have  acted  in  their  behalf,  that  some  of  the  States  have 
enacted  statutes  providing,  in  substance,  that  the  agents  of 
foreign  corporations,  before  entering  upon  their  business  as 
such,  shall  _^Ze  evidence  of  their  authority  with  the  clerks  of  the 
counties  within  which  they  propose  to  do  business.'  A  sensi- 
ble construction  placed  upon  such  a  statute  was  that  it  did  not 
apply  to  a  manager  engaged  in  appointing  other  agents  to  do 
the  business  of  the  company.* 

§  7935.  Statutes  Requiring  Such  Corporations  to  Keep 
Known  Place  of  Business  and  Resident  Agent. — Many  of  the 
States  have  enacted  statutes,  for  the  better  protection  of  their 
citizens  against  foreign  corporations,  requiring  such  corpora- 
tions, doing  business  within  the  State,  to  keep  a  known  place 
of  business,  and  a  resident  agent  therein."      Statutes   have 

seem  to  be  sound.    Although  the  mu-  •  Ante,  §  7902. 

nicipal  authorities  had  authorized  the  '  Isle  Eoyale  Land  Corporation  v. 

establishment  of  the  telephone  ser-  Osmun,  76  Mich.  162;  s.  c.  43  N.  W. 

vice,  yet  as  the  defendant  corporation  Eep.  14. 

had  no  right  to  enter  the  State  for  the  '  See,  for  instance,  Eev.  Stat.  Inb. 
purpose  of  doing  business,  its  occupa-  1881,  3022,  3023;  also  Code  Wash., 
tion  of  the  public  streets  was  unlaw-  §  2481,  which  contains  very  minute 
ful,  and  was  therefore  a  nuisance,  and  provisions  on  this  subject, 
consequently,  any  abutting  land-owner  *  Morgan  v.  White,  101  Ind.  413. 
damaged  thereby  ought  to  have  been  '  Thus,  the  constitution  of  Ala- 
allowed  an  injunction  to  restrain  the  bama  contains  this  provision:  "No 
same.    Ante,  §  7768.  foreign  corporation  shall  do  any  bns- 
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been  enacted  in  affirmation  of  these  constitutional  provisions.* 
These  constitutional  provisions,  being  prohibitory,  are  prop- 
erly held  to  be  self-enforcing.^  In  order  to  avoid  a  contract 
on  the  ground  of  its  being  made  in  violation  of  such  a  con- 
stitutional or  statutory  provision,  it  must  appear  that  the  con- 
tract was  made  by  the  foreign  corporation  through  an  agent 
/within  the  State;  therefore  a  plea  which  merely  sets  up  the 
statute,  and  which  alleges  that  at  the  time  when  the  contract 
was  made  the  foreign  corporation  had  no  authorized  agent  or 
known  place  of  business  within  the  State,  exhibits  no  defense 
to  the  action.'  But  where  the  contract  is  made  within  the 
State,  the  agent  of  the  foreign  insurance  company,  if  it  has 
not  complied  with  the  constitutional  or  statutory  prohibition, 


iness  in  this  State,  without  having  at 
least  one  known  place  of  business  and 
an  authorized  agent  or  agents  there- 
in." Alabama  Const.  1875,  ai  t.  XIV, 
i  4.  In  the  constitution  of  Colorado 
this  language  is  slightly  varied,  thus : 
' '  No  foreign  corporation  shall  do  any 
business  in  this  State  without  having 
one  or  more  known  places  of  business, 
and  an  authorized  agent  or  agents,  in 
the  same  upon  whom  process  may  be 
served."  Col.  Const,  of  1876,  art.  XV, 
§  10.  Similar  is  Const.  Idaho,  1889, 
art.  XI,  §  10;  Nev.  Stats.  1889,  ch.  44, 
p.  47 ;  Const.  Mont.  1889,  art.  XV,  §  11. 
In  the  constitution  of  Arkansas,  the 
language  is :  "  Provided  that  no  such 
corporation  shall  do  any  business  in 
this  State  except  while  it  maintains 
therein  one  or  more  known  places  of 
business,  and  an  authorized  agent,  or 
agents,  in  the  same,  upon  whom  pro- 
cess may  be  served."  Ark.  Const. 
1872,  art.  XII,  §  11.  The  language 
of  the  Pennsylvania  constitution  is: 
"  No  foreign  corporation  shall  do  any 
business  in  this  State  without  having 
one  or  more  known  places  of  business, 
and  an  authorized  agent  or  agents  in 
the  same  upon  whom  process  may  be 
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served."  Penn.  Const,  of  1874,  art. 
XVI,  i  5. 

'  See,  for  instance,  Alabama  Act, 
Feb.  28,  1887;  Ala.  Acts  1886-87, 
§  60,  p.  102.  As  to  what  was  a  suffi- 
cient compliance  with  the  Alabama 
constitutional  provision  above  quoted, 
prior  to  the  passage  of  this  statute, 
see  New  England  Mortgage  &c.  Co.  v. 
Ingram,  91  Ala.  337;  g.  c.  3  South. 
Rep.  140. 

^  American  Union  Tel.  Co.  v.  West- 
ern Union  Tel.  Co.,  67  Ala.  26;  s.  c. 
42  Am.  Bep.  90 ;  Beard  v.  Union  &c. 
PublishingOo.,  71  Ala.  60;  Sherwood 
V.  Alvis,  83  Ala.  115 ;  s.  c.  3  Am.  St. 
Eep.  695;  Dudley  v.  Collier,  87  Ala. 
431;  Farrior  v.  New  England  Mort- 
gage &c.  Co.,  88  Ala.  275 ;  Mullens  v. 
American  &c.  Ins.  Co.,  88  Ala.  280; 
Craddock  v.  American  &c.  Ins.  Co., 
88  Ala.  281 ;  Christian  v,  American 
Freehold  &c.  Co.,  89  Ala.  198;  New 
England  Mortgage  &c.  Co.  v,  Ingram, 
91  Ala.  337. 

"  Collier  v.  Davis,  94  Ala.  456 ;  s.  c. 
10  South.  Eep.  1086;  distinguishing 
Dudley  v.  Collier,  87  Ala.  431;  s.  c.  13 
Am.  St.  Eep.  65. 
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cannot  maintain  an  action  against  a  borrower  with  whom  he 
has  negotiated  a  loan  on  behalf  of  the  company,  to  recover  his 
commission?- 

§  7936.  What  Constitutes  "  doing  Business"  In  Violation 
of  Such  Prohibitions. — Many  of  the  constitutional  provisions 
and  statutes  under  consideration  prohibit  foreign  corpora- 
tions from  doing  or  carrying  on  business  within  the  State,  unless 
they  have  previously  complied  with  the  conditions  therein 
named;  and  the  question  has  frequently  arisen  under  them> 
what  constitutes  a  doing  or  carrying  oh  of  business,  within 
their  meaning.  The  general  conclusion  of  the  courts  is  that 
isolated  transactions,  commercial  or  otherwise,  taking  place 
between  a  foreign  corporation  domiciled  in  one  State  and 
citizens  of  another  State,  are  not  a  doing  or  carrying  on  of 
business  by  the  foreign  corporation  within  the  latter  State; 
but  that  these  prohibitions  are  leveled  against  the  act  of  for- 
eign corporations  entering  the  domestic  State  by  their  agents, 
and  engaging  in  the  general  prosecution  of  their  ordinary 
business  therein.*  Therefore,  such  prohibitions  do  not  re- 
strain foreign  corporations  from  exercising  the  general  right 
to  make  contracts  within  the  domestic  States,  nor  are  they 
allowed  to  restrict  the  ordinary  operations  of  commerce,  al- 
though conducted  by  corporations,  across  the  boundary  lines 
of  the  States  of  the  Union;  because,  to  give  them  this  effect, 
would  bring  them  into  conflict  with  the  settled  interpretation 
put  upon  the  commerce  clause  of  the  Federal  constitution.'    For 

i  Dudley  v.  Collier,  87  Ala.  431;  «.c.  22  Am.  St.  Eep.433;  25Pac.Eep. 

s.  c.  13  Am.  St.  Eep.  55.  325;  9  Bail.  &  Corp.  L.  J.  11 J?. 

2  Cooper   Man.  Co.  v.  Ferguson,  '  Cooper  Man.  Co.  v.  Ferguson,  113 

113U.S.  727;  Gilchrist  V.Helena  &c.  IT.  S.  727.     ^n(e,  §  5463.      Compare 

R.  Co.,  47  Fed.  Eep.  593;  American  Farrior   v.  New    England    Mortgage 

Loan  &c.  Co.  v.  East  &c.  E.  Co.,  37  &c.  Co.,  88  Ala.  275,  278,  where  this 

Fed.  Eep.  242;  Beard  v.  Union  &c.  case  is  distinguished,  on  the  ground 

Pub.  Co.,  71  Ala.  60;  Galveston  City  that  the  prohibition  of  the  Colorado 

E.  Co.  V.  Hook,  40  111.  App.  547 ;  Ware  constitution  is  against  the  carrying  on 

V.  Hamilton-Brown  Shoe  Co.,  92  Ala.  of  business  by  foreign  corporations; 

145;  Colorado  Iron  Works  v.  Sierra  whereas  the  prohibition  in  the  Ala- 

Grande  Min.  Co.,  15  Colo.  499,  507;  bama  constitution  is  against  "doing 
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a  publishing  company  to  canvass  for  subscribers  to  a  news- 
paper;^ for  a  foreign  corporation  to  contract  for  the  sale  of 
goods  to  a  domestic  citizen;^  for  a  foreign  financial  company 
to  act  as  trustee  in  a  mortgage  of  a  domestic  railway  property, 
and  to  bring  a  suit  to  foreclose  the  same  without  having  taken 
possession  of  the  property,  or  attempting  to  operate  it  under 
the  powers  in  the  deed;'  for  a  foreign  fire  insurance  company 
to  bring  an  action  against  a  domestic  railway  company  to 
recover  damages  for  the  loss  of  goods  by  fire;*  for  such  a 
company  to  make  a  single  purchase  of  railroad  bonds  within 
the  domestic  State,  and  to  take  a  mortgage  of  property  to 
secure  the  same;*  or  to  make  an  agreement  to  lend  money  on 
the  security  of  a  mortgage  upon  land  within  the  domestic 
State  when  the  agreement  was  made  in  another  State;*  for 
the  president  of  a  foreign  corporation,  while  temporarily 
within  the  domestic  State  upon  his  private  business,  to  send 
a  telegram  offering  to  receive  a  proposition  relating  to  the 
business  of  his  company;'  for  a  foreign  insurance  company 
to  take  security  for  debts  due  to  it  from  residents  of  the 
States;*  for  the  agent  of  such  a  company  to  perform  the  sin- 
gle act  of  examining  a  house  within  the  domestic  State  with 
a  view  to  its  insurance;^  for  a  domestic  citizen  to  take  an 
application  for  a  policy  in  a  foreign  insurance  company,  and 
to  forward  it  to  the  home  office  of  such  company; "  for  the 

any  business  in  this  State"  without  *  American  Loan  &  Trust  Co.  v. 

compliance  with  the  specified  condi-  East  &  West  E.  Co.,  37  Fed.  Eep. 

tions.  242. 

'  Beard  v.  Union  &c.  Pub.  Co.,  71  *  St.  Louis  Railway  Co.  v.  Fire 

Ala.  60.  Association,    55    Ark.    163;    s.  c.  18 

'  Ware  v.  Hamilton-Brown   Shoe  S.  W.  Eep.  43, 

Co.,  92  Ala.  145.     Since  in  such  an  '  Gilchrist  v.  Helena  &c.  R.  Co., 

application  the  statute  would  be  un-  47  Fed.  Eep.  593. 

constitutional:    Cooper    Man.    Co.  v.  '  Scruggs  v.  Scottish  Mortgage  Co., 

Ferguson,  113  U.  S.  727;    Colorado  54  Ark.  566;  s.  c.  16  S.  W.  Rep.  563. 

Iron  Works  v.   Sierra  Grande   Min.  '  Galveston  City  E.  Co.  v.  Hook, 

Co.,  15  Colo.  499;  s.  e.  22  Am.  St.  Eep.  40  111.  App.  547. 

433 ;  9  Eail.  &  Corp.  L.  J.  113 ;  25  Pac.  'Charter    Oak   Life  Ins.    Co.   v. 

Eep.  325;  Wile  &c.  Co.  v.  Onsel  (Pa.  Sawyer,  44  Wis.  387. 

C.  P.),  10  Pa.  County  Ct.  659;  ante,  J  »  Jackson  v.  State,  50  Ala.  141. 

7878.  "  Hacheny  v.  Leary,  12  Or.  40. 
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unlicensed  agent  of  a  foreign  insurance  company  to  adjust  a 
loss  of  property  insured  by  such  company  within  the  domes- 
tic State;  ^  for  an  insurance  company,  domiciled  in  one  State, 
to  issue  a  policy  upon  property  situated  in  another  State;  ^ 
for  a  foreign  insurance  company  to  take  subscriptions  to  its 
capital  stock  within  the  domestic  State,  —  all  these  acts  have 
been  held,  under  statutes  and  under  conditions  more  or  less 
similar,  —  not  to  be  a  doing,  transacting,  or  carrying  on  of 
business  within  the  domestic  State  in  violation  of  such  statu- 
,tory  prohibitions.'  But  where  the  constitutional  provision 
was  against  "doing  any  business  in  this  State,"  without  com- 
plying with  the  specified  conditions,  it  was  held  that  the 
doing  of  a  single  act  of  business,  if  it  be  in  the  exercise  of 
a  corporate  function,  was  as  much  prohibited  as  the  doing 
of  a  hundred  such  acts,  and  was  just  as  much  opposed 
to  the  policy  of  the  constitution,  which  was  to  protect  the 
domestic  citizens  against  the  fraud  and  imposition  of  insol- 
vent and  unreliable  corporations,  and  to  place  them  in  an 
attitude  to  be  reached  by  legal  process  in  the  domestic  courts, 
in  the  event  of  any  existing  necessity  to  bring  suit  against 
them  to  vindicate  a  legal  right,  or  to  contest  the  validity  of 
any  contract  made  by  or  with  them.  The  making  of  a  single 
loan  secured  by  mortgage,  by  a  corporation  which  had  not 
complied  with  the  conditions,  was  therefore  within  the  pro- 
hibition, in  such  a  sense  that  an  action  to  foreclose  the  mort- 
gage could  not  be  maintained  in  the  domestic  courts.* 

§  7937.  Citizens  of  the  State  Procuring    Insurance  from 
Foreign  Companies.  —  It  must  not  be  inferred  from  any  of  the 

'  People^;. Gilbert, 44 Hun (N.Y.),  pete  for  the  furnishing  of  State  sup- 

622.  plies,  especially  when  its  bid  is  not 

'  Marine  Ins.  Co.  v.  St.  Louis  &c.  in  accordance  with  the  specifications 

B.  Co.,  41  Fed.  Rep.  643.  published,  but  proposes  a  substitute, 

'  Bartlett  v.  Chouteau  Ins.  Co.,  18  — see  OflBce  Specialty  Man.  Co.  v. 

Kan.  369.     That  a  foreign  corpora-  Fenton  Metallic  Man.  Co.  (Pa.  Exec, 

tion  which  has  not  complied  with  the  Dept.),  1  Pa.  Dist.  R.  576. 
Pennsylvania  Act  of  April  22,  1874,  «  Farrior  v.  New    England  Mort- 

forbidding  such  corporations  to  do  gage  &c.  Co.,  88  Ala.  276;  Mullens  d. 

business  in  the  State  until  such  com-  American  Freehold  &c.  Co.,  88  Ala. 

pliance,  will  not  be  allowed  to  com-  280. 
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foregoing  decisions,  that  it  will  be  safe  for  an  insurance  com- 
pany  to  write  a  single  policy  upon  life  or  property  within 
another  State  without  complying  with  the  laws  of  such  other 
State,  where  it  sends  out  its  agent  to  solicit  the  risk,  or  in  any 
case,  except  where  the  risk  is  freely  and  directly  solicited  by 
the  person  desiring  the  policy.  The  distinction  is  between 
the  case  where  the  company  procures  a  risk  within  the  for- 
eign State  by  its  own  affirmative  action,  or  where  it  allows 
some  broker  to  procure  a  risk  for  it  for  his  own  pecuniary 
gain,  —  and  the  case  where  a  resident  of  a  foreign  State,  of 
his  own  mere  volition,  solicits  the  writing  of  a  policy  upon 
his  life  or  property.  In  such  a  case  the  situs  of  the  contract 
is  the  State  of  the  residence  of  the  insurance  company,  and 
not  the  State  of  the  residence  of  the  insured.^  But,  without 
reference  to  the  theoretical  question  of  the  situs  of  the  contract 
it  has  been  reasonably  concluded  that  a  restrictive  statute 
against  foreign  insurance  companies,  such  as  those  under 
consideration,  was  not  designed  to  prevent  the  citizens  of  the 
State  from  going  out  of  the  State  to  procure  insurance  on  their 
property,  if  they  should  see  fit,  but  was  designed  merely  to 
prevent  irresponsible  and  insolvent  insurance  companies  from 
invading  the  State  with  their  solicitors  and  defrauding  its 
citizens.^  The  distinction  lies  between  writing  a  single  policy 
on  property  situated  within  another  State,  and  procuring 
risks  through  an  agency  established  there.* 

1  I/amb  V.  Bowser,  7  Biss.  (IT.  S.)  application  and  premiam  note,  and 

315,  372 ;  Clay   Fire  &c.  Ins.  Co.  v.  transmitted  them  to  the  home  office, 

Huron  Salt  &c.  CjO.,  31  Mich.  346.  where  they  have  been  accepted,  and 

'  Clay  Fire  &c.  Ins.  Co.  v.  Huron  a  policy  has  been  written  out  and  re- 
Salt  &c.  Co.,  31  Mich.  346.  So,  in  tamed,  this  policy  is  valid,  although 
efiect,  is  Columbia  Fire  Ins.  Co.  v.  the  agent  within  the  foreign  State 
Kinyon,  37  N.  J.  L.  33.  But  it  is  not  a  has  not  complied  with  its  statutes, 
sound  conclusion,  as  held  in  the  Fed-  Lamb  v.  Bowser,  7  Biss.  (U.  8.)  315, 
eral  case  neit  cited,  nor  in  accordance  372. 

with  the  weight  of  authority,  that  '  But  it  has  been  conceded  in  a 

where  the  foreign  insurance  company  judicial  opinion  that  it  might  be  com- 

has  an  agency  in  another  State,  and  petent  for  the  State,  by  its  legislation, 

has  not  compUed  with  the  restrictive  to  invalidate,  in  its  own  courts,  an 

statutes  of  such  other  State,  and  its  insuranoe    contract,    made   in    good 

agent  in  that  State  has  received  an  faiih  in  another  State,  on  property 
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§  7938.  Evidence  of  Compliance  with  Such  Statutes. — 
Nearly,  but  not  all  the  statutes  under  consideration,  provide 
for  the  granting  of  a  license  by  the  Secretary  of  State,  the 
Commissioner,  or  Superintendent  of  Insurance,  or  other  oflBcer 
of  the  executive  department  of  the  State,  to  the  foreign  cor- 
poration, upon  its  complying  with  the  statutory  conditions. 
Such  a  license  or  certificate  is  prima  facie  evidence  that  the 
conditions  precedent  have  been  complied  with, — the  presump- 
tion being  that  the  State  officer  properly  performs  his  duty.^ 
But  this  does  not  necessarily  exclude  other  evidence.'' 

§  7939.  Proceedings  against  Agents  for  Penalties  for 
doing  Business  in  Violation  of  Such  Statutes. — Nearly  all 
the  statutes  of  the  class  under  consideration  impose  penalties 
upon  the  agents  of  foreign  insurance  companies  for  doing  busi- 
ness within  the  domestic  State  in  violation  of  their  provisions. 
Some  of  the  statutes  authorize  a  criminal  proceeding  by  in- 
dictment or  information;  others  give  actions  qui  tarn  at  the 
suit  of  private  informers;  and  under  some  cumbrous  statu- 


located  within  the  domestic  State. 
But  it  was  reasoned  that  it  would  be 
BO  contrary  to  the  comity  which  should 
be  observed  between  the  States,  that 
Bnch  an  intention  would  not  be  im- 
puted to  the  legislature,  iu  the  ab- 
sence of  language  which  would  bear 
no  other  interpretation.  Columbia 
Fire  Ins.  Co.  v.  Kinyon,  37  N.  J.  L. 
33. 

'  Gutzeil  V.  Pennie,  95  Cal.  598; 
«.  c.  30  Pac.  Hep.  836. 

'  Compare  American  Ins.  Co.  v. 
Butler,  70  Ind.  1.  Where  a  constitu- 
tional provision  and  statute  required 
a  foreign  corporation  to  have  at  least 
one  known  place  of  business,  and  an 
authorized  agent  in  the  State,  com- 
pliance was  shown  by  the  uncontra- 
dicted testimony  of  the  agent,  to  the 
eSect  that  he  was  appointed  agent  of 
the  corporation  by  power  of  attorney 
under  its  corporate  seal,  s^ed  by  its 
president  and  attested  by  its  secre- 


tary, which  instrument,  after  refer- 
ring to  the  constitutional  provision, 
recited  that  he  was  appointed  agent 
for  the  purpose  of  complying  with  its 
requirements,  and  designated  his  of- 
fice in  the  dty  of  Selma,  within  that 
State,  as  its  known  place  of  business ; 
which  testimony  was  to  the  further 
effect  that  the  agent  accepted  the 
appointment,  and  put  up  a  placard 
on  the  wall  of  his  office  stating  the 
name  of  the  corporation,  and  his  own 
name  as  agent,  and  also  a  sign-board 
over  the  door  of  his  office  stating  the 
nature  of  his  business.  The  court 
reasoned  that  the  mandate  that  a  for- 
eign corporation  shall  have  a  hnovm 
place  of  business  within  the  State 
had  been  complied  with,  by  its  hav- 
ing a  place  of  business  thus  designated 
in  the  usual  way.  New  England ' 
Mortgage  &c.  Co.  v.  Ingram,  91  Ala. 
337. 
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tory  systems,  double  sanctions  are  given,  and  there  may  be  a 
proceeding  under  either,  unless  the  two  statutes  are  inconsist- 
ent,—  as  where  one  statute  authorizes  an  action  to  recover  a 
penalty  brought  by  the  Attorney-General,  or  circuit  attorney, 
in  the  name  of  the  State,  a  moiety  of  the  penalty  to  go  to  the 
informer;  and  another  statute  gives  an  ordinary  criminal  pro- 
ceeding by  indictment.^ 

§   7940.  Restrictions  upon  Foreign  Insurance  Companies. 

The  business  of  insurance  is  not  commerce,'  and  a  policy  of 
insurance  written  by  a  corporation  existing  in  one  State  upon 
property  existing  in  another  State,  or  upon  the  life  of  a  resi- 
dent of  another  State,  is  not  interstate  commerce.  It  follows 
from  this  that  it  is  competent  for  any  £tate  to  impose  such 
restrictions  upon  foreign  insurance  companies  seeking  to 
do  business  within  its  limits,  as  may  to  its  legislature  seem 
necessary  or  desirable,  and  that  if  foreign  insurance  compa- 
nies cannot  do  business  under  the  restrictions,  or  comply 
with  the  conditions,  they  must  keep  out.' 

'  State    V.   Stewart,  47  Mo.  382.  ticular  question,  and  also  as  to  the 

That  it  is  not  the  duty  of  the  Commis-  construction  to  be  placed  upon  the 

sioner  of  Insurance  to  prosecute  in-  decision  of   the    Supreme  Court  in 

surance  companies,  or  their  agents,  the  prior  case  of  State  v.  Mathews, 

for  penalties  incurred  by  them  under  44  Mo.  523.    Who  included  in  the 

Wis.  Rev.  Stat.,  §  1974,  —  see  State  v.  word  "agent"  within  the  meaning  of 

Spooner,  47  Wis.  438.    That  agents  such  a  statute:    People  v.   People's 

of  foreign'  insurance  companies  are  Ins.  Exch.,  126  111.  466.    That  per- 

not  required  to  obtain  licenses,  under  sons  insuring  in  such  companies  are 

Missouri  statutes  as   they  stood  in  not  liable  to  such  penalties:    Com. 

1873,  and  are  not  liable  to  statutory  v.  Biddle,  139  Pa.   St.  605;   s.  c.  21 

penalties,  —  see  State  «.  Beazley,  60  Atl.  Rep.  134.    Pleading  b,t\A  evidence 

Mo.  220.    Under  the  Missouri  ttatute,  in  an  action  for  such  a  penalty  suf- 

the  penalty  is  recoverable  from  the  ficient  to   negative   domestic  incor- 

wrong-doing  agent  and  not  from  the  poration  and    non-compliance  with 

corporation.    State  v.  Charter    Oak  statute:  Fay  «.  Brewster,  45  N.  J.  L. 

Life  Insurance  Co.,  9  Mo.  App.  364;  432. 
State  V.  New  York  Life  Ins.  Co.,  10  *  Ante,  §  7880. 

Mo.  App.  580;  s.  c.  affirmed,  81  Mo.  '  Ante,  §  7887 ;  Paul  v.  Virginia,  8 

89.     The  Supreme  Court  adopt  the  Wall.  (U.  S.)  168 ;  State  v.  Phipps,  50 

opinion  and  conclusions  of  the  St.  Kan.  609 ;  s.  c.  34  Am.  St.  Rep.  152 ; 

Louis  Court  of  Appeals  in  the  opinion  31  Pac.  Rep.  1097 ;  18  L.  R.  A.  657 ; 

delivered  by  Lewis,  P.  J.,  on  the  par-  List  v.  Com.,  118  Pa.  St.  322;  State 
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§  7941.  Whether  Such  Statutes  Apply  to  Foreign  Mutual 
Benefit  Companies. — The  question  has  arisen  in  several  cases, 
whether  benevolent  orders,  or  mutual  benefit  societies,  which 
combine  with  social  features  the  feature  of  mutual  life  and 
health  insurance,  are  life  insurance  companies  within  the 
meaning  of  statutes  subjecting  foreign  insurance  companies 
to  local  supervision.  A  mutual  aid  association  of  the  State  of 
Ohio  is  not  a  foreign  insurance  company  within  the  meaning 
of  a  Pennsylvania  statute,'  and  is  not  liable  to  the  penaltj'^ 
imposed  by  that  act  on  foreign  insurance  companies  for  trans- 
acting business  within  the  State  without  authority  of  law, 
but  is  within  the  exception  of  another  statute^  which  divests 
the  control  of  the  Insurance  Commissioner  over  beneficial  asso- 
ciations}    A  foreign  mutual   benefit   association   having  no 


1).  United  States  Mut.  Ace.  Asso.,  67 
"Wis.  624;  Stanhilber  ».  Mutual  Mill 
Ins.  Co.,  76  Wis.  285,  291 ;  State  v. 
Boot,  83  Wis.  667,  680.  The  State 
may,  for  instance,  require  a  foreign 
insurance  company  to  mahe  a  deposit 
with  an  officer  for  the  better  security 
of  domestic  citizens  who  may  become 
its  policy-holders.  Goldsmith  v.  Home 
Ins.  Co.,  62  Ga.  379.  In  some  of  the 
States  the  business  of  life  insurance 
is  minutely  regulated  by  statute,  and 
foreign  insurance  companies  are  not 
permitted  to  do  business  within  the 
State  without  complying  with  the 
statutes.  Such  is  the  case  in  Ohio. 
It  has  been  held  in  that  State  that  a 
■company  organized  under  the  laws  of 
Pennsylvania  for  the  purpose  of  "in- 
suring lives  on  the  plan  of  assessment 
upon  surviving  members,"  without 
any  limitation,  does  not  come  within 
the  class  of  life  insurance  companies 
provided  for  in  section  3630  in  the 
Revised  Statutes  of  Ohio,  which  sec- 
tion does  not  embrace  companies 
insuring  the  lives  of  members  for  the 
benefit  of  others  than  their  families 
and  heirs.  A  mandamus  would  not, 
therefore,  be  granted  against  the  Su- 


perintendent of  Insurance  to  compel 
the  registration  of  such  a  foreign  in- 
surance company.  State  ti.  Moore, 
38  Ohio  St.  7 ;  re-afiirmed  in  Ohio  v. 
Moore,  39  Ohio  St.  486,  in  respect  of 
a  New  York  insurance  company. 

»  Penn.  Act,  April  4,  1873. 

'  Penn.  Act,  May  1,  1876,  §  54. 

•  Com.  V.  National  Mut.  &c.  Asso., 
94  Pa.  St.  481.  So,  it  was  held  in 
Ohio  that  associations  of  persons  in- 
corporated under  the  act  of  April  20, 
1872  (69  Ohio  Laws,  82),  "for  the 
purpose  of  mutual  protection  and 
relief  of  its  members,  and  for  the 
payment  of  stipulated  sums  of  money 
to  the  families  or  heirs  of  deceased 
members,"  are  not  subject  to  the 
laws  of  that  State  relating  to  life  in- 
surance companies:  State  d.  Mutual 
Protection  Asso.,  26  Ohio  St.  19.  So, 
in  Missouri  there  are  a  number  of  de- 
cisions upon  the  question  whether  so- 
cieties of  this  kind  are  subject  to  the 
insurance  laws  of  the  State.  It  was 
held  that  where  one  of  the  main 
objects  of  a  corporation  was  to  aid 
the  families  of  its  deceased  members, 
the  payment  of  a  small  stipend  to  the 
helpless  children  of  a  deceased  mem- 
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"  legal  reserve,"  but  merely  an  "  emergency  fund,"  with  a  res- 
ervation in  its  benefit  certificates  of  a  power  to  raise  or  lower 
the  specified  rates  of  assessment,  has  been  held  to  be  an  asso- 
ciation providing  insurance  "upon  the  assessment  plan,"  and 
as  such  entitled  to  do  business  under  the  laws  of  Wisconsin 
upon  complying  therewith;  and  a  peremptory  mandamus  was 
accordingly  granted  by  the  Supreme  Court  of  that  State  to  the 
Commissioner  of  Insurance,  to  compel  him  to  grant  a  license 
to  such  a  company.^ 

§  7942.  Statutes  Prohibiting  the  Dealing:  in  Bank  Bills 
of  Corporations  Created  in  Other  States.  — Many  of  the  stat- 
utes of  the  kind  now  under  consideration  took  the  form  of 
prohibiting,  under  penal  sanctions,  the  dealing  in  the  bank 
bills  or  circulating  notes  of  banking  corporations,  created  in 
other  States.  The  purpose  of  these  statutes  was  to  protect  the 
domestic  citizens  from  the  loss  entailed  upon  them  through 
the  currency  of  bankrupt  circulating  notes  issued  by  the  banks 
of  other  States,  or  through  the  insolvency  of  such  banks. 
Where  these  statutes  prohibited  each  act  of  purchase,  reserva- 
tion, payment,  or  discount,  then,  upon  unavoidable  principles,^ 
a  note  or  other  contract  dischargeable  in  such  money  was  void, 
in  such  a  sense  that  no  recovery  could  be  had  in  the  courts  of 
a  State  having  such  a  statute  on  its  books;  otherwise,  "  the 

ber  was  not  a  violation  of  a  provision  App.  597.    Under  statutes  of  Vermont 

of  the  charter  against  carrying  on  the  (Rev.  Laws  Vt.,  §  3607,  as  amended 

business  of  Insurance :  Barbaro  v.  Oo-  by  Vt.  Acts  1884,  No.  45),  a  mutual  or 

cidental  Grove,  4  Mo.  App.  429.    But  co-operative  insurance  association,  not 

where  the  main  object  of  the  corpo-  organized  under  the  laws  of  that  State, 

ration  was  to  do  the  business  of  insur-  is  not  entitled  to  a  license  to  transact 

ance,  and  it  had  salaried  officers,  and  business  therein,  unless  it  has  assets 

paid  commissions  upon  risks  obtained,  to  the  amount  of  $100,000  and  so  much 

it  could  not  evade  the  insurance  laws  more  as  may  be  necessary  to  balance 

by  calling  itself  a  benevolent  society,  its  liabilities,  —  such  liabilities  to  be 

and  obtain  a  charter  as  such :  State  v.  computed  and  such  assets  to  be  in- 

Citizens'  Benefit  Asso.,  6  Mo.  App.  vested  as  provided  by  the  statute. 

163.    Similarly,  see  State  v,  Brawner,  Granite  State  Mut.  Aid  Asso.  v.  Por- 

15  Mo.  App.  597;  State  v.  Merchants'  ter,  58  Vt.  581. 

Exchange  Mut.   Benefit  Society,  72  ^  State  v.  Boot,  83  Wis.  667 ;  «.  c. 

Mo.  146.    Compare  State  v.  Central  64  N.  W.  Eep.  33 ;  19  L.  K.  A.  271. 
St.  Louis  Masonic  Hall  Asso.,  14  Mo.  »  Ante,  §  5/44. 

6322 


STATE  LAWS  IMPOSING  CONDITIONS.     [6  Thomp.  Corp.  §  7942. 

judiciary  power,"  it  was  observed,  "may,  to  a  very  great  extent, 
defeat  the  manifest  intent  of  the  legislature.  For  although 
the  penalty  may  be  sued  for  and  recovered,  yet  circulation 
may  be  given  to  bills  received  upon  such  illegal  contracts, 
and  the  penalty  may  never  be  exacted." '  But  such  a  statute 
has  been  held  not  to  avoid  a  promissory  note  executed  in  an- 
other State,  and  payable  there,  though  the  parties  knew  that 
the  note  was  to  be  indorsed  and  used  in  the  State  containing 
the  prohibitory  legislation.^ 


'  Springfield  Bank  v.  Merrick,  14 
Mass.  322,  325.  Thus,  a  statute  of 
Massachusetts  (Mass.  Stat.  1839,  ch. 
38,  subsequently  repealed),  made  it 
unlawful  for  any  bank  to  loan,  nego- 
tiate, receive  in  payment,  or  other- 
wise to  deal  in  the  bank  bills  of  other 
States,  and  imposed  a  heavy  penalty 
on  any  who  should  transgress  its  pro- 
visions. With  this  statute  in  force, 
a  bank  of  that  State  discounted  a  note 
payable ' '  in  facilities. "  It  was  proved 
that  facilities  meant  certain  notes  of 
some  of  the  banks  of  the  State  of 
Connecticut,  which  were  made  pay- 
able two  years  after  the  close  of  the 
war  of  1812,  and  which  were  at  a  con- 
siderable discount.  It  was  held  that 
the  bank  could  not  recover  upon  the 
note,  and  that  it  made  no  difference 
that,  subsequently  to  the  transaction, 
and  before  the  trial,  the  statute  had 
been  repealed ;  for  "  as  well  might  a 
contract,  made  for  the  purpose  of 
trade  with  an  enemy  during  the  war, 
be  purged  of  its  illegality  by  the  re- 
turn of  peace."  Springfield  Bank  v. 
Merrick,  14  Mass.  322,  325.  This  de- 
cision proceeds  upon  the  principle 
that  where  the  purpose  of  the  legis- 
lature is  to  prohibit  the  making  of  the 
particular  contract,  and  the  contract 
is  nevertheless  made  in  violation  of 
the  prohibition,  it  cannot  be  made 
the  foundation  of  an  action  in  the 
courts  of  the  same  sovereignty. 


^  Merchants'  Bank  v.  Spalding,  9 
N.  Y.  53.  The  court,  after  an  examina- 
tion of  the  question,  were  "of  opin- 
ion that  when  the  act  to  be  done  in 
another  State,  the  knowledge  of  which 
is  sought  to  affect  the  contract,  is 
simply  a  violation  of  a  positive  law, 
having  in  it  nothing  of  an  immoral 
nature,  and  when  it  is  not  shown  that 
the  parties  were  cognizant  that  the 
act  was  forbidden  by  the  local  law  of 
such  other  State,  and  they  therefore 
chargeable  with  a  confederacy  to  de- 
feat those  laws,  the  contract  is  valid 
and  should  be  enforced  in  such  other 
State."  Merchants'  Bank  v.  Spalding, 
9  N.  Y.  53, 63.  The  court  conceded  the 
principle  that  where  parties  make  a 
contract  to  be  performed  in  a  foreign 
country,  it  is  reasonable  that  they 
should  be  presumed  to  know  the  law 
of  that  country  with  reference  to  the 
subject  of  the  contract.  Holman  v. 
Johnson,  Cowper,  341.  They  also  con- 
ceded the  proposition  that  should  par- 
ties abroad  conspire  to  do  an  act  within 
the  domestic  State,  forbidden  by  its 
laws,  a  foreign  contract,  unobjection- 
able in  its  provisions,  but  made  in  fur- 
therance of  the  general  design,  would 
be  regarded  as  void  in  the  domestic 
State,  upon  its  connection  with  the 
illegal  enterprise  being  shown :  Light- 
foot  V.  Tenant,  1  Bos.  &  Pul.  551.  But 
they  referred,  for  a  justification  of 
their  conclusion,  to  decisions  of  the 
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§  7943.  State  Statutes  not  Applicable  to  Corporations 
Vending  Patented  Articles.  —  The  Constitution  of  the  United 
States  provides  that  "  the  Congress  shall  have  power  ....  to 
promote  the  progress  of  science  and  useful  arts,  by  securing 
for  limited  times,  to  authors  and  inventors,  the  exclusive  right 


English  courts  to  the  effect  that  a  for- 
eigner selling  and  delivering  goods 
abroad  may  recover  the  price  in  the 
English  courts,  though  he  knows,  at 
the  time  of  the  sale  and  delivery, 
that  the  buyer  intends  to  smuggle 
them  into  England :  Pellecat  v.  Ang- 
ell,  2  Oomp,  Mees.  &  Eos.  311 ;  Hol- 
man  v.  Johnson,  Cowper,  341.  They 
also  refer  to  a  decision  in  Massa- 
chusetts to  the  effect  that  a  sale  of 
lottery  tickets  made  in  another  State, 
where  such  sale  was  lawful,  to  a  citi- 
zen of  Massachusetts,  was  a  valid 
transaction,  though  the  seller  knew 
that  the  purchaser  bought  them  for 
the  purpose  of  selling  them  in  Massa- 
chusetts, where  such  sale  was  pro- 
hibited by  statute :  M'Intyre  v.  Parks, 
5  Met.  (Mass.)  207.  They  distin- 
guished Pratt  V.  Adams,  7  Paige 
(N.  Y.),  615,  where  it  was  one  of  the 
express  provisions  of  the  loan  that 
the  small  bills  of  the  foreign  bank 
should  be  taken,  and  the  cashier  of 
the  bank  actually  bought  and  deliv- 
ered them  to  the  borrower  in  the  city 
of  New  York.  Construction  of  Mis- 
souri statute  excluding  foreign  banking 
and  loan  associations  from  that  State : 
Bank  of  Louisiana  v.  Young,  37  Mo. 
398 ;  Connecticut  Mutual  Life  Ins.  Co. 
V.  Albert,  39  Mo.  181 ;  Long  v.  Long, 
79  Mo.  645;  Ferguson  v.  Soden,  11 
Mo.  208;  «,  c.  19  S.  W.  Eep.  727;  33 
Am.  St.  Eep.  512;  overruling  dicta 
in  the  last  preceding  case.  That  an 
express  company  doing  a  banking  busi- 
ness is  not  within  the  meaning  of  such 
statutes :  Wells  Fargo  &  Co.  v.  North- 
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ern  Pac.  R.  Co.,  23  Fed.  Eep.  469; 
s.  c.  10  Sawy.  (U.  S.)  441.  What  is  a 
"banking"  or  a  "loan  and  invest- 
ment" business,  within  the  meaning 
of  the  Massachusetts  Act,  1889,  ch. 
452,  prohibiting  a  foreign  corporation 
from  engaging  in  the  banking  or  loan 
and  investment  business  under  a  name 
similar  to  that  of  a  domestic  corporation: 
luternational  Trust  Co.  v.  Interna- 
tional Loan  &c.  Co.,  153  Mass.  271; 
s.  c.  26  N.  E.  Eep.  693;  9  Eail.  & 
Corp.  L.  J.  510 ;  10  L.  E.  A.  578.  Con- 
struction of  early  statutes  of  New  York 
leveled  against  foreign  banking  corpo- 
rations:—  That  the  statute  prohibited 
lending  money  upon  a  mortgage,  under 
the  designation  of  the  business  of 
banking :  Silver  Lake  Bank  v.  North, 
4  Johns.  Ch.  (N.  Y.)  370.  That  an 
agreement  to  redeem  notes  issued  in 
violation  of  the  statute  was  void :  De 
Groot  V.  Van  Duzer,  20  Wend.  (N.  Y.) 
390 ;  reversing  s.  c.  17  Wend.  (N.  Y.) 
170.  That  statutes  prohibiting  for- 
eign corporations  from  keeping  office  of 
discount  and  deposit  within  the  State 
did  not  prohibit  a  single  loan :  Suydam 
V.  Morris  Canal  Co.,  6  Hill  (N.  Y.), 
217 ;  affirming  s.  c.  5  Hill  (N.  Y.),  491. 
That  it  was  a  violation  of  the  statute 
for  an  agent  of  a  foreign  banking  com- 
pany to  attend,  from  time  to  time,  at 
a  place  in  New  York  to  receive  de- 
posits and  discount  notes :  Taylor  v. 
Bruen,2Barb.Ch.(N.Y.)801.  That 
a  national  bank  was  within  the  prohi- 
bition of  the  statute :  National  Bank 
■0.  Phtenix  Warehousing  Co.,  6  Hun 
(N.  Y.),  71. 
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to  their  respective  writings  and  discoveries."*  Under  this 
constitutional  provision  and  acts  of  Congress  in  pursuance 
thereof,  it  is  generally  provided  that  the  letters  patent  granted 
to  inventors  shall  contain,  among  other  things,  a  grant  to  the 
patentee,  his  heirs  or  assigns,  for  a  specified  and  limited  period, 
of  the  exclusive  right  to  make,  use,  and  vend  the  invention  or 
discovery,  throughout  the  United  States  and  the  Territories 
thereof.^  This  right,  in  the  patentee  or  his  assignee,  to  vend 
the  patented  article  throughout  the  limits  of  the  United  States, 
cannot,  obviously,  be  restrained  by  unfriendly  State  legisla- 
tion. "The  property  in  inventions,"  said  Mr.  Justice  Davis 
at  circuit,  "  exists  by  virtue  of  the  laws  of  Congress,  and  no 
State  has  a  right  to  interfere  with  its  enjoyment,  or  to  annex 
conditions  to  the  grant.  If  the  patentee  complies  with  the  law 
of  Congress  on  the  subject,  he  has  a  right  to  go  into  the  open 
market  anywhere  within  the  United  States  and  sell  his  prop- 
erty. If  this  were  not  so,  it  is  easy  to  see  that  a  State  could 
impose  terms  which  would  result  in  a  prohibition  of  the  sale 
of  this  species  of  property  within  its  borders,  and  in  this  way 
nullify  the  laws  of  Congress  which  regulate  its  transfer,  and 
destroy  the  power  conferred  upon  Congress  by  the  constitu- 
tion." '  This  exclusive  right  of  the  assignee  of  the  patentee  to 
vend  the  patented  article,  throughout  the  limits  of  the  United 
States  and  Territories,  must,  according  to  one  view,  be  as  large, 
where  the  assignee  is  a  corporation,  as  where  it  is  an  individual; 
and  it  cannot  be  abridged  by  State  legislation  founded  on  the 
theory  of  imposing  the  terms  on  which  a  foreign  corporation 
shall  be  permitted  to  do  business  within  the  State.  The  Su- 
preme Court  of  Indiana  have  accordingly  held  that  a  statute 
of  that  State  which  requires  foreign  corporations,  as  a  condi- 
tion precedent  to  the  transaction  of  their  business  in  any 
county  of  the  State,  to  deposit  in  the  office  of  the  county  clerk, 
&  power  of  attorney  authorizing  their  agents  to  transact  busi- 

>  Const.  TJ.  S.,  art.  1,  5  8.  First  Nat.  Bank,  43  Ind.  167;  ».  c.  13 

'  To  this  effect,  see  Rev.  Stat.  U.  S.,  Am.  Rep.  395 ;  and  in  Grover  &  Baker 

*  4884.  Sewing  Machine  Co.  v.  Butler,  53  Ind. 

Ex  parte  Robinson,  2  Biss.  (U.  S.)  454;  s.  c.  21  Am.  Rep.  200,  204. 


309 ;  quoted  with  approval  in  Helm  v. 
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ness  for  them,  and  to  accept  service  of  process  in  actions 
against  them,  is  inoperative  in  respect  of  foreign  corporations 
engaged  in  the  manufacture  and  sale  of  articles  covered  by 
letters  patent  of  the  United  States.' 

§  7944.  Ousting  Foreign  Corporations  by  Quo  Warranto. 

The  information  in  the  nature  of  quo  warranto  is  now  fre- 
quently resorted  to  for  the  purpose  of  ousting  foreign  corpora- 
tions from  the  exercise  of  their  franchises  within  the  domestic 
Statej  and  it  is  held  to  be  an  appropriate  remedy.''  The  issu- 
ing of  a  license  to  a  foreign  corporation  to  do  business  within 
the  domestic  State,  by  the  Superintendent  of  Insurance  or 
other  officer  of  such  domestic  State,  is  a  ministerial,  and  not  a 
judicial  act,  and  is  therefore  not  a  bar  to  a  proceeding  by 
quo  warranto  to  oust  the  foreign  corporation  from  -exercising 
franchises  which  it  is  not  entitled  to  exercise  under  the  domes- 
tic law.' 


Article  II.    Effect  of  Violating  These  Eestraints  upon 
Contracts,  and  Eights  of  Action  thereon. 


Section 

7950.  Foreign  corporations  cannot  re- 

cover on  contracts  made  in 
violation  of  such  restric- 
tions. 

7951.  Doctrine  that  domestic  citizen 

may  treat  the  contract  as 
void  and  recover  what  he  has 
advanced  thereon. 

7952.  Doctrine  that  domestic  citizen 


Section 

may  defend  against  the  con- 
tract so  far  as  unexecuted  on 
his  part. 

7953.  Illustration  in  the  case  of  pre- 

mium notes  of  foreign  insur- 
ance companies. 

7954.  Exception  in  case  of  bona  fide 

holders  of  such  notes  for 
value. 


'  Grover  &  Baker  Sewing  Machine 
Co.  V.  Butler,  53  Ind.  454 ;  s.  c.  21  Am. 
Eep.  200 ;  Wood  Mowing  Machine  Co. 
V.  Caldwell,  54  Ind.  270;  s.  c.  23  Am. 
Eep.  641 ;  Shook  v.  Singer  Man.  Co., 
61  Ind.  520. 

"  State  V.  Boston  &c.  K.  Co.,  25  Vt. 
433;  State  v.  Fidelity  &c.  Ins.  Co.,  39 
Minn.  538;  s.  c.  41  N.  W.  Rep.  108; 
26  Am.  &  Eng.  Corp.  Cas.  11 ;  State  v. 
Western  U.  Life  Ins.  Co.,  47  Ohio  St. 
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167;  s.  c.  24  N.  E.  Eep.  392;  8  L.  R. 
A.  129;  State  v.  Insurance  Co.,  49 
Ohio  St.  440;  «.  c.  34  Am.  St.  Eep. 
573 ;  31  N.  E.  Eep.  655 ;  20  Wash.  Law 
Eep.  485;  21  Ins.  L.  J.  673;  State  v. 
Fidelity  &c.  Ins.  Co.,  77  Iowa,  648. 

°  State  V.  Insurance  Co.,  49  Ohio 
St.  440;  s.  c.  34  Am.  St.  Eep.  573;  31 
N.  E.  Rep.  655;  21  Ins.  L.  J.  673;  20 
Wash.  L.  Eep.  485. 
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Section 

7955.  Illustration  in  the  case  of  mort- 

gages taken  by  foreign  corpo- 
rations. 

7956.  Doctrine  that  the  failure  of  the 

foreign  corporation  to  comply 
with  domestic  statutes  mere- 
ly suspends  its  remedy  on 
contracts  until  compliance. 

7957.  Doctrine  that  failure  to  comply 

with  such  statutes  does  not 
render  contracts  void. 

7958.  Doctrine    where     the    statute 

gives  a  specific  penalty. 

7959.  Doctrine  that  neither  party  can 

set  up  his  own  violation  of 
law. 

7960.  Corporation  estopped  to  set  up 

its  want  of  compliance  with 
such  statutes  in  avoidance  of 
its  own  contracts. 

7961.  Whether  agent  of  foreign  cor- 

poration can  defend  on  this 
ground  against  an  action  by 
the  corporation  on  his  bond. 


Section 

7962.  Non-compliance  with  such  stat- 

utes prevents  agent  from  re- 
covering commissions. 

7963.  Legislature  may  validate  such 

contracts. 

7964.  Foreign    corporation    can    ac- 

quire and  transmit  valid  ti- 
tles without  complying  with 
local  law. 

7965.  Whether  necessary  for  foreign 

corporation  plaintiff  to  aver 
and  prove  compliance  with 
such  statutes. 

7966.  Further  of  this  subject. 

7967.  Rule  where  the  foreign  corpo- 

ration is  sued. 

7968.  Effect  of  non-compliance  upon 

the  interpretation  of  con- 
tracts. 

7969.  Effect  of  withdrawing  agency 

from  the  State. 

7970.  Situs  of  the  contracts  of  foreign 

corporations  for  purposes  of 
jurisdiction. 


§  7950.  Foreig-n  Corporations  cannot  Kecover  on  Con- 
tracts Made  in  Violation  of  Such  Restrictions.  —  Upon  the 
question  whether  the  failure  of  a  foreign  insurance  companj'^  to 
comply  with  restrictive  statutes,  such  as  those  under  considera- 
tion, before  undertaking  to  do  business  in  the  domestic  State, 
will  render  its  contracts,  made  with  the  citizens  of  that  State, 
voidable,  the  decisions  are  in  a  state  of  irreconcilable  contra- 
diction. So  far  as  practicable,  an  effort  will  now  be  made  to 
group  them,  and  to  state  what  doctrine  is  held  by  the  respect- 
ive groups,  and  to  give  the  reasons  adduced  therefor.  And 
first,  of  those  decisions  which  hold  that  such  contracts  are 
void  as  against  the  corporation.  A  numerous  class  of  holdings 
are  to  the  effect  that  where  a  statute  of  a  State  provides  that 
foreign  corporations  shall  not  do  business  within  the  State 
except  upon  compliance  with  certain  conditions,  and  such  a 
corporation  does  do  business  in  the  State  in  violation  of  the 
statute,  and,  through  the  business  so  done,  a  contract  accrues 
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to  it  which  would  otherwise  be  enforceable  in  the  courts  of  the 
State,  the  corporation  cannot,  because  of  the  statutory  prohibi- 
tion, maintain  an  action  upon  such  contract  in  the  courts  of 
the  State.^  This  conclusion  is  regarded'  as  clear  where  the 
prohibition  of  the  statute  is  unaccompanied  with  any  specific 
penalty;  since  in  such  cases  this  is  the  only  way  by  which  the 
prohibition  can  be  enforced.^ 

§  7951.  Doctrine  that  Domestic  Citizen  may  Treat  the 
Contract  as  Void  and  Recover  "What  He  has  Advanced 
thereon.  —  The  Supreme  Court  of  Indiana  have  held  that, 
where  a  life  insurance  company  created  and  existing  under 
the  laws  of  another  State,  has  assumed  to  do  business  and 
write  policies  upon  lives  within  the  State  of  Indiana,  one 
whose  life  has  been  thus  insured  by  it,  may,  a  year  and  a 
half  after  accepting  the  policy,  elect  to  treat  the  contract  as 
void,  and  may  maintain  an  action  to  recover  back  the  cash 
premium  paid  thereon.  The  court  sought  to  avoid  the  effect 
of  the  objection  that  the  contract  was  partly  executed,  and  that, 
during  at  least  a  year,  the  plaintiff  had  been  in  fact  insured 

'  Cincinnati  Mutual  Health  Assur-  ville  &c.  Packet  Co.,  9  Bush  (Ky.), 

ance  Co.  v.  Rosenthal,  55  111.  85 ;  a.  c.  590 ;  Barbor  v.  Boehm,  21  Neb.  450 ; 

8  Am.  Rep.  626 ;  Thorne  i).  Travelers'  Lycoming  Fire  Ins.  Co.  v.  Wright, 

Ins.  Co.,  80  Pa.  St.  15;  s.  c.  21  Am.  55  Vt.  526;  Lamb  v.  Lamb,  13  Nat. 

Eep.  89 ;  Bank  of  British  Columbia  Bank.  Reg.  17 ;  Stewart  v.  North.amp- 

V.  Page,  6  Or.  431;  Farrior  v.  New  ton  Mut.  &c.  Ins.  Co.,  38  N.  J.  L.  436; 

England  Mortgage  &c.  Co.,  88  Ala.  New  Hope  &c.  Co.  v.  Poughkeepsie 

275  (distinguishing  Sherwood  ti.  Al-  SilkOo.,  25Wend.  (N.  Y.)648;  Wash- 

via,  83  Ala.  115;  s.  c.  3  Am.  St.  Rep.  ington  County  Mut.  Ins.  Co.  v.  Hast- 

695,  698);  Mullens  i).  American  Free-  ings,  2  Allen  (Mass.),  398;  "Williams 

hold  &c.  Co.,  88  Ala.  280;  Christian  ^.Cheney,  8Gray  (Mass.),  206;  Jones 

V.  American  Freehold  &c.  Co.,  89  Ala.  v.  Smith,  3  Gray  (Mass.),  500;  jEtna 

198;   Utley  v.   Clark-Gardner    Lode  Ins.  Co.  i).  Harvey,  11  Wis.  394;  Na- 

Mining  Co.,  4  Colo.  369,  372,  per  El-  tional  Bank  v.  Phoenix  Warehousing 

bert,  J.,  arguendo;  Re  Comstook,  3  Co.,  6  Hun  (N.  Y.),  71.    That  such 

Sawy.  (U.  S.)  218;  «.  c.  11  Nat.  Bank,  contracts  are  void  even  when  ques- 

Reg.  169;  Semple  v.  Bank  of  British  tioned  collaterally,   see    Rising   Sun 

Columbia,  5 Sawy.  (U.S.)  88;  Hoffman  Ins.  Co.  v.  Slaught  r,  20  Ind.  520  (a 

V.  Banks,  41  Ind.  1;  Union  Central  plain  aberration). 
Life  Ins.  Co.  D.  Thomas,  46  Ind.  44;  '  Bank  of  British  Columbia  B.Page, 

Farmers'  &c.  Ins.  Co.  ■;;.  Harrah,  47  6  Or.  431.    Compare  post,  §  7958. 
Ind.  236;  Franklin  Ins.  Co.  v.  Louis- 
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by  a  contract  which,  under  all  judicial  theories,  estopped  the 
foreign  corporation,  by  saying  that  "  as  the  contract  was  void, 
we  do  not  see  any  place  for  the  doctrine  relating  to  the  rescis- 
sion oi  conir  acts." '^  The  decision  is  believed  to  be  unsound. 
The  true  theory  of  such  statutes  is  that  they  are  intended  for 
the  protection  of  the  domestic  citizen  with  whom  foreign  cor- 
porations seek  to  enter  into  executory  contracts;  and  this 
theory  is  of  special  force  in  respect  of  foreign  insurance  com- 
panies. The  failure  of  this  foreign  insurance  company,  after 
complying  with  the  provisions  of  the  domestic  statutes,  to  give 
the  domestic  citizen,  with  whom  it  has  made  a  contract,  that 
security  for  the  performance  of  the  contract  to  which  he  is 
entitled,  is  manifestly  a  protection  which  he  is  at  liberty  to 
waive.  He  must  then  make  his  election;  and,  as  in  every  other 
case,  he  cannot  affirm  and  disaffirm,  —  affirm  in  part  and 
avoid  in  part  —  affirm  so  far  as  the  contract  is  beneficial  to 
him,  and  avoid  it  when  it  becomes  onerous  to  him.  He  can- 
not, for  instance,  after  procuring  a  solvent  life  insurance  com- 
pany of  another  State  to  write  a  premium  upon  his  life,  wait 
a  year,  during  which  time  the  beneficiary  in  the  policy  has 
had  the  benefit  of  the  insurance,  and  then,  when  the  next 
premium  is  called  for,  not  merely  refuse  further  to  execute 
the  contract,  but  maintain  an  action  to  recover  back  the  con- 
sideration of  that  part  of  it  which  has  already  been  executed. 
Decisions  of  this  kind  do  not  do  credit  to  the  courts  which 
render  them. 

§   7962.  Doctrine    that    Domestic     Citizen    may    Defend 
agra-inst  the  Contract  so   far  as  Unexecuted  on  his  Part.  — 

Another  very  numerous  class  of  cases  is  to  the  effect  that 
contracts  made  under  the  circumstances  which  we  have  under 
consideration,  are  voidable  at  the  election  of  the  domestic 
citizen,  in  such  a  sense  that  he  can  elect  to  treat  the  contract 
as  void  whenever  an  action  is  brought  against  him  by  the 
foreign  corporation  to  enforce  it,  and  that  he  can  successfully 
defend  against  such  an  action,  by  merely  pleading  and  prov- 

'  Union  Central  Life  Ins.  Co.  v.  Thomas,  46  Ind.  44. 
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ing  the  failure  of  the  foreign  corporation,  prior  to  making  the 
contract  with  him,  to  comply  with  the  laws  of  the  State  en- 
titling it  to  do  business  therein.' 

§  7953.  Illustration  in  the  Case  of  Premium  Ifotes  of  For- 
eigrn  Insurance  Companies.  —  A  large  number  of  these  cases  hold 
that  foreign  insurance  companies,  which  have  not  complied  with  such 
local  statutes,  cannot  maintain  actions  against  domestic  citizens  upon 
what  are  called  "  premium  notes," —  that  is  to  say,  upon  notes  given 
for  the  settlement,  in  whole  or  in  part,  of  amounts  agreed  to  be  paid 
for  insurance,  fire  or  life;  or  on  notes  given  by  the  members  of  mu- 
tual insurance  companies  to  make  up  the  joint /und  upon  which  they 
do  business,  whereby  their  members  stand  as  the  insurers  of  each 
other.'     On  the  same  ground,  it  has  been  held  that  a  foreign  insur- 


■  Franklin  Ins.  Co.  v.  Louisville 
&c.  Co.,  9  Bush  (Ky.),  590;  Colum- 
bia Fire  Ins.  Co.  v.  Kinyon,  37  N.  J. 
L.  33;  Washington  County.  &c.  Ins. 
Co.  V.  Dawes,  6  Gray  (Mass.),  376. 
The  governing  principle  of  the  text 
is  more  or  less  discussed  in  the  follow- 
ing cases :  Hyde  v.  Goodnow,  3  N.  Y. 
266 ;  People  v.  Imlay,  20  Barb.  (N.  Y.) 
68 ;  Huntley  v.  Merrill,  32  Barb.  (N. 
Y.)  626.  There  is  an  analogous  deci- 
sion to  the  effect  that  a  foreign  cor- 
poration keeping  an  office  in  New 
York,  of  discount  and  deposit,  when 
prohibited  by  statute  to  do  so,  cannot 
maintain  an  action  for  money  loaned 
on  a  note  or  other  security  taken 
on  such  loan,  or  on  a  count  for 
money  lent.  New  Hope  Co.  v.  Pough- 
keepsie  Silk  Co.,  25  Wend.  (N.  Y.) 
648.  Another  decision  is  to  the  effect 
that  a  statute  providing  that  if  a  for- 
eign corporation  do  any  act  forbidden 
by  the  laws  of  the  State  to  be  done 
by  a  home  corporation,  "  it  shall  not 
be  authorized  to  maintain  any  action 
founded  on  such  act," — merely  de- 
bars it  from  maintaining  any  action 
on  a  contract  prohibited  to  domestic 
corporations,  but  leaves  the  contract 
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good  for  other  purposes.    Wright  ». 
Douglass,  10  Barb.  (N.  Y.)  97,  105. 

'  Jones  V.  Smith,  3  Gray  (Mass.), 
600 ;  Washington  County  &c.  Ins.  Co. 
V.  Dawes,  6  Gray  (Mass.),  376;  Will- 
iams V.  Cheney,  8  Gray  (Mass.),  206; 
Washington  County  Mutual  Ins.  Co. 
V.  Hastings,  2  Allen  (Mass.),  398; 
^tna  Ins.  Co.  v.  Harvey,  11  Wis. 
412 ;  Farmers'  &c.  Ins.  Co.  v.  Harrah, 
47  Ind.  236;  Hoffman  v.  Banks,  41 
Ind.  1;  Barbor  v.  Boehm,  21  Neb. 
450;  Cincinnati  Mutual  Health  As- 
surance Co.  V.  Rosenthal,  55  111.  85 ; 
g.  c.  8  Am.  Eep.  626;  Franklin  Ins. 
Co.  V.  Louisville  &c.  Packet  Co.,  9 
Bush  (Ky.),  580;  Lamb  v.  Lamb, 
13  Nat.  Bank.  Reg.  17;  Lycoming 
Fire  Ins.  Co.  ■».  Wright,  55  Vt. 
526;  Columbia  Fire  Ins.  Co.  v.  Kin- 
yon, 37  N.  J.  L.  33;  Haverhill  Ins. 
Co.  V.  Prescott,  42  N.  H.  547;  s.  c. 
80  Am.  Dec.  123;  distinguished  in 
Union  Ins.  Co.  v.  Smart,  60  N.  H. 
458 ;  and  overruled,  it  is  believed,  in 
subsequent  cases.  In  Haverhill  Ins. 
Co.  V.  Prescott,  supra,  a  Massachusetts 
corporation  failed  to  comply  with  a 
New  Hampshire  statute  imposing  the 
same  burdens   upon   corporations  or- 
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ance  company,  not  having  complied  with  such  a  domestic  statute, 
cannot  recover  an  assessment  made  against  a  member  who  is  a  cit- 
izen of  the  domestic  State.' 

§  7954.  Exception  in  Case  of  Bona  Fide  Holders  of  Sucli 
3fotes  for  Value. —  But,  as  in  the  case  of  other  ultra  vires  con- 
tracts,^ such  notes,  if  negotiable,  are  good  in  the  hands  of 
bona  fide  holders  for  valub? 

§  7955.  Illustration  in  tlie  Case  of  Mortgages  Taken  by 
Foreign  Corporations.  —  Another  class  of  decisions  illustrating 
the  proposition  *  that  the  domestic  citizen  may  elect  to  treat  such 
contracts  void  when  sued  by  the  foreign  corporation  thereon,  is  found 
in  cases  where  foreign  corporations,  without  having  so  complied  with 
domestic  statutes  as  to  entitle  them  to  do  business  within  the  domestic 
State,  have  loaned  money  to  citizens  of  such  State  upon  mortgages  of 
their  property  situated  therein,  or  have  sold  goods  to  them  on  credit 
and  taken  security  in  the  form  of  such  mortgages,  in  which  case  these 
decisions  allow  the  domestic  citizen,  when  an  action  is  brought  by 
the  foreign  corporation  against  him  to  foreclose  the  mortgage,  to  set 
up  as  a  defense  the  fact  that  the  contract  was  void  because  the  for- 
eign corporation  had  not  complied  with  the  statute.'  It  cannot 
escape  attention  that  these  decisions  ignore  the  distinction,  often 
taken  by  enlightened  courts  in  respect  of  the  validity  of  contracts, 
between  contracts  which  are  merely  malum  prohibitum,  and  contracts 

ganized  under  the  laws  of  another  lawsof  the  State,  knew,  or  had  reason- 
State  as  should  be  imposed,  within  able  cause  to  know,  when  he  took  the 
that  State,  upon  New  Hampshire  cor-  note,  that  the  company  had  not  com- 
porations  seeking  to  do  business  there,  plied  with  such  laws,  he  could  not  re- 
—  in  other  words,  a  retaliatory  stat-  cover ;  and  the  fact  that  such  indorsee 
ute;  and  it  was  held  that  it  could  not  was  a  director,  the  treasurer,  and  one 
recover  on  a  premium  note.  of  the  executive  committee  of  the  for- 
'  Stewart «.  Northampton  Mut.  &c.  eign  insurance  company,  was  su^cieni 
Ins.  Co.,  38  N.  J.'L.  436.  evidence  that  he  had  reasonable  cause 
2  Ante,  ^  5737,  6068.  to  know  such  fact.  Williams  v.  Che- 
•  Williams  v.  Cheney,  3  Gray  ney,  8  Gray  (Mass.),  206. 
(Mass.),  215,  222;  Williamsw.  Cheney,  *  Ante,  §  7951. 
8  Gray  (Mass.),  206.  Upon  the  ques-  "  Farriorti.  New  England  Mortgage 
tion  who  is  a  bona  fide  holder  for  value,  &c.  Co.,  88  Ala.  275;  Mullens  v. 
it  has  been  held  proper  to  charge  a  American  Freehold  &c.  Co.,  88  Ala. 
jury  that  if  the  indorsee  of  a  premium  280 ;  Christian  v.  American  Freehold 
note  given  to  a  foreign  insurance  com-  &c.  Co.,  8S)  Ala.  198. 
pany  which  has  not  complied  with  the 
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which  are  malum  in  se.  Such  decisions  put  the  contracts  under  con- 
sideration, although  perfectly  innocent  and  meritorious  in  them- 
selves, on  the  footing  of  contracts  which  are  essentially  criminal, 
corrupt,  or  fraught  with  moral  turpitude,  or  otherwise  opposed  to  the 
public  policy  of  the  State.  In  leveling  such  contracts  to  this  ground, 
and  in  allowing  their  own  citizens  to  repudiate  them  on  such  a  plea 
while  keeping  the  consideration,  the  courts  degrade  the  commercial 
morals  of  the  people,  encourage  general  dishonesty,  expel  capital 
from  the  State,  and  bring  its  judiciary  into  deserved  disrepute.  A 
better  view  is  that  such  a  statutory  restraint  upon  foreign  corpora- 
tions, in  the  absence  of  express  language  declaring  the  contract 
void,  merely  operates  to  suspend  the  remedy  thereon,  until  such  time 
as  the  corporation  complies  with  the  statute ;  *  and  that  the  legisla- 
ture may  validate  such  a  mortgage  by  a  retrospective  statute.' 

§  7956.  Doctrine  that  the  Failure  of  the  Foreigrn  Cor- 
poration to  Comply  with  Domestic  Statutes  merely  Sus- 
pends   its    Kemedy   on    Contracts    until    Compliance.  —  The 

spectacle  of  the  demoralization  produced  by  judicial  decisions 
which  uphold  the  citizens  of  the  State  in  repudiating  their 
honest  engagements  with  foreign  corporations,  on  grounds 
having  no  relation  to  the  merits  of  those  engagements,  was 
evidently  the  circumstance  which  drove  the  Supreme  Court 
of  Indiana  to  a  reconsideration  of  this  question,  so  as  to  hold 
that  the  statute  of  that  State  relating  to  foreign  corporations 
and  their  agents,  which  put  such  foreign  corporations  and 
their  agents  lender  a  restraint  enforced  by  a  penalty,  against 
doing  business  in  the  State  until  they  complied  with  certain 
named  conditions, — did  not  operate  to  render  the  contracts 
made  by  such  corporations  with  citizens  of  the  State  before 
complying  with  such  conditions,  absolutely  void,  but  merely 
operated  to  suspend  the  remedy  of  the  foreign  corporation  in 
the  courts  of  the  State  upon  such  contracts,  until  it  should 
have  complied  with  the  statutory  conditions.^  The  new 
theory  was   that,  until   such  compliance,  any   action  by  the 

1  Daly  V.  National  Life  Ins.  Co.,  64  well,  54  Ind.  270;  s.  c.  23  Am.  Eep. 

Ind.  1;  post,  §  7956.  641;  Daly  «.  National  Life  Ins.  Co., 

*  Post,  i  7963.  64  Ind.  1 ;  Singer  Man.  Co.  v.  Brown, 

=  Wood  Mowing  &c.  Co.  v.  Oald-  64  Ind.  548. 
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foreign  corporation  to  enforce  the  contract-  was  prematurely 
brought;  so  that  an  answer  setting  up  the  non-compliance  of 
the  foreign  corporation  with  the  statute  would  be  an  answer 
in  the  nature  of  a  plea  in  abatement,  and  judgment  upon  it  in 
favor  of  the  defendant  would  operate  merely  to  abate  the  suit} 

%  7957.  Doctrine  that  Failure  to  Comply  with  Such  Stat- 
utes does  not  Kender  Contracts  Void.  —  We  now  come  to 
a  numerous  class  of  holdings  contrary  to  the  foregoing,  to 
the  effect  that  the  failure  of  the  foreign  corporation  to  comply 
with  the  domestic  statutes  prescribing  the  conditions  upon 
which  it  shall  be  permitted  to  do  business  within  the  State, 
does  not  render  its  contracts  made  therein  void  and  non- 
enforceable,  or  prevent  it  from  maintaining  an  action  against 
the  domestic  citizen  thereon,  unless  the  statute  so  states  in 
express  language.^     If  a  foreign  insurance  company  writes  a 


'  Wood  Mowing  &c.  Co.  v.  Cald- 
well, 54  Ind.  270,  281 ;  «.  c.  23  Am. 
Eep.  641.  But  the  court  conceded 
that  if  the  fact  that  the  company  had 
not  complied  with  the  statute  should 
appear  in  the  complaint,  it  could  be 
taken  advantage  of  by  demurrer. 
Ibid.  It  is  therefore  not  sufficient,  in 
defending  on  this  ground,  for  the  de- 
fendant to  allege  that  the  foreign  cor- 
poration had  failed  to  comply  with 
the  statutory  requirements,  at  or 
prior  to  the  execution  of  the  contract 
sued  on,  but  it  must  allege  that  it  had 
not  complied  with  them  at  or  prior 
to  the  commencement  of  the  action. 
Singer  Man.  Co.  v.  Brown,  64  Ind. 
548.  When,  therefore,  an  insurance 
company,  created  by  an  act  of  Con- 
gress within  the  District  of  Columbia, 
made  a  loan  upon  lands  in  Indiana, 
without  complying  with  the  statute 
prescribing  the  condition  upon  which 
foreign  corporations  might  do  busi- 
ness in  that  State,  and  brought  an 
action  to  foreclose  the  mortgage,  and 
the  defendants,  in  their  answer,  set 


up  the  want  of  compliance  of  the 
plaintiff  with  the  statute,  —  it  was 
held  that  the  answer  was  good  merely 
as  a  plea  in  abatement;  since  the  fail- 
ure of  the  plaintiff  to  comply  with  the 
statute  did  not  render  the  mortgage 
void,  but  merely  suspended  the  right 
to  foreclose  it  until  it  should  have  so 
complied.  Daly  v.  National  Life  Ins. 
Co.,  64  Ind.  1. 

'  Sherwood  v.  Alvis,  83  Ala.  115 ; 
e.  c.  3  South.  Eep.  307 ;  3  Am.  St. 
Eep.  695  (overruled  by  subsequent 
decisions  in  that  State,  ante,  §  7955) ; 
American  Loan  &  Trust  Co.  v.  East 
&  West  E.  Co.,  37  Fed.  Eep.  242,  245; 
».  c.  5  Eail.  &  Corp.  L.  J.  110  (fol- 
lowing Sherwood  v.  Alvis,  supra) ; 
Northwestern  &c.  Life  Ins.  Co.  v. 
Overholt,  4  Dill.  (U.  S.)  287;  Toledo 
Tie  &c.  Co.  V.  Thomas,  33  W.  Va.  566; 
8.  c.  11  S.  E.  Eep.  37 ;  25  Am.  St.  Eep. 
925;  Wright  v.  Lee,  4  S.  Dak.  237; 
a.  c.  51  N.  W.  Eep.  706 ;  Eogers  &c. 
Corp.  V.  Simmons,  155  Mass.  259 ;  s.  c. 
29  N.  E.  Eep.  580 ;  Connecticut  &c. 
Fire  Ins.  Co.  v.  Whipple,  61  N.  H.  61 ; 
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policy  upon  the  life  of  a  domestic  citizen  before  complying 
with  the  provisions  of  such  a  statute,  the  assured  cannot  make 
that  the  ground  of  refusal  to  pay  premiums;  but  if  the  policy 
contains  the  usual  provision  of  forfeiture  for  non-payment 
of  premiums,  it  will  lapse  by  reason  of  such  non-payment, 
although  the  company  may  not  have  complied  with  the  stat- 
ute. In  other  words,  if  the  policy  remains  in  force  at  all,  it 
remains  in  force  according  to  its  terms;  it  is  not  valid  in  so 
far  as  it  operates  against  the  company,  while  at  the  same  time 


Connecticut  Eiver  Mut.  Fire  Ins.  Co. 
V.  Way,  62  N.  H.  622;  Dearborn 
Foundry  Co.  v.  Augustine,  5  Wash. 
67 ;  s.  c.  31  Pac.  Eep.  327 ;  Scruggs  v. 
Scottish  Mortgage  Co.,  54  Ark.  566; 
«.  c.  16  S.  W.  Eep.  563;  American 
Ins.  Co.  V.  Butler,  70  Ind.  1 ;  Union 
Mut.  Life  Ins.  Co.  v.  McMillan,  24 
Ohio  St.  67 ;  Union  Ins.  Co.  v.  Smart, 
60  N.  H.  458 ;  The  Manistee,  5  Biss. 
(U.  S.)  381;  Ehrman  ».  Teutonia  Ins. 
Co.,  1  McCrary  (U.  S.),  123;  Colum- 
bus Ins.  Co.  V.  Walsh,  18  Mo.  229; 
Washburn  Mill  Co.  v.  Bartlett,  3 
N.  Dak.  138;  s.  c.  54  N.  W.  Rep.  544, 
where  there  is  a  learned  and  intelli- 
gent discussion  of  the  question  by  Bar- 
tholomew, J.  Some  of  the  statutes 
expressly  so  provide.  See  Mass.  Stat. 
1884,  ch.  330,  §  3 ;  also  Eogers  &c. 
Corp.  V.  Simmons,  155  Mass.  259; 
3.  c.  29  N.  E.  Eep.  580.  Thus,  it  has 
been  held  that  the  failure  of  a  foreign 
corporation  to  comply  with  the  con- 
ditions prescribed  by  the  constitution 
and  statutes  of  the  State  upon  which 
such  corporations  might  be  admitted 
to  do  business  within  the  State,  does 
not  prevent  an  assignee  for  the  cred- 
itors of  such  corporation  from  recov- 
ering its  property  within  the  domestic 
State.  Wright  i;.  Lee,  4  S.  Dak.  237; 
s.  c.  51 N.  W.  Eep.  706.  So,  contrary  to 
holdings  already  noted  (.ante,  i  7953), 
the  courts  which  take  this  view  up- 
hold actions  by  foreign  insurance 
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companies  upon  premium  notes  given 
by  domestic  citizens,  although  the 
company  may  not  have  complied  with 
such  a  restrictive  statute.  Connecti- 
,cut  Eiver  Mut.  F.  Ins.  Co.  v.  Whipple, 
61  N.  H.  61 ;  Connecticut  Eiver  Mut. 
F.  Ins.  Co.  V.  Way,  62  N.  H.  622; 
Union  Ins.  Co.  v.  Smart,  60  N.  H.  458 
(distinguishing  Haverhill  Ins.  Co.  v. 
Prescott,  42  N.  H.  547;  «.  c.  80  Am. 
Dec.  123;.  The  Supreme  Court  of 
Indiana,  evidently  realizing  the  diffi- 
culty of  adhering  strictly  to  its  former 
theory  (ante,  ^  7951),  has  more  re- 
cently held  that,  where  a  foreign 
insurance  company,  prior  to  making 
contracts  of  insurance  in  that  State, 
has  substantially  complied  with  the 
provisions  of  such  statutes,  the  failure 
of  the  Auditor  of  the  State  to  furnish 
the  agent  of  such  company  with  a  cer- 
tified copy  of  its  act  of  incorporation, 
whereby  he  is  disabled  from  filing,  in 
the  office  of  the  clerk  of  the  county 
court,  the  statement  required  by  the 
statute,  will  not  avoid  such  contracts, 
nor  prevent  a  recovery  by  the  com- 
pany upon  promissory  notes  taken  in 
settlement  thereof.  American  Ins. 
Co.  V.  Butler,  70  Ind.  1.  This  is  tan- 
tamount to  holdings  previously  noted 
(ante,  §  7938),  to  the  effect  that  the 
certified  copy  by  the  State  officer  is 
not  the  only  evidence  of  compliance 
with  the  statute. 
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being  void  in  so  far  as  it  imposes  a  burden  upon  the  assured 
or  the  beneficiary.^ 

§  7958.  Doctrine  where  the  Statute  Gives  a  Specific  Pen- 
alty. —  Some  of  the  decisions  cited  in  the  preceding  section 
have  been  influenced  by  the  consideration  that  the  statute 
imposes  a  distinct  penalty  upon  the  foreign  corporation  and 
upon  its  agents  for  doing  business  within  the  State  in  violation 
of  the  statutory  restrictions;  and  the  courts  have  reasoned  in 
such  cases  that  it  was  the  intention  of  the  legislature  that  the 
penal  or  criminal  sanction  should  aiford  the  only  remedy  for 
the  violation  of  the  statute,  and  that  it  did  not  intend  that  a 
violation  of  the  statute  should  operate  to  avoid  contracts  made 
before  its  conditions  were  complied  with.^  There  is  no  hard 
and  fast  rule  of  statutory  construction  which  requires  the 
courts,  in  every  case,  to  hold  that  the  corporation  is  disabled 
from  bringing  an  action  upon  a  contract  which  it  has  made 
with  a  domestic  citizen,  while  doing  business  in  the  State  in 
violation  of  the  provisions  of  such  a  statute.  The  question 
will,  in  every  case,  depend  upon  a  fair  construction  of  the 
statute;  and  cases  will  arise  where  the  reasonable  interpreta- 
tion will  be  that,  in  annexing  the  penalty,  the  legislature  in- 
tended that  that  should  be  the  exclusive  sanction  of  the  statute." 

■  Union  Mut.  Life  Ins.  Co.  v.  Mc-  statute  annexes  a  penalty  to  the  doing 

Millen,  24  Ohio  St.  67,  79.    The  court  of  an  act,  it  does  not  always  imply 

hold,   arguendo,  in  compliance  with  that  the  prohibition  will  render  the 

the  doctrine  of   the    text,  that  the  act  void,  —  see  Pangborn  d.  Westlake, 

policy  is  not  voidable  by  either  party.  36  Iowa,  546,  548. 
Ibid.  '  Thus,  in  a  case  in  Alabama,  where 

'  Fritta  v.  Palmer,  132  U.  S.  282 ;  the  court  had  under  consideration  the 

Union  Mut.  Life  Ins.  Co.  •;;.  McMillen,  construction  of  a  statute  giving  effect 

24  Ohio  St.  67;  Ehrman  v.  Teutonia  to  a  constitutional  provision  imposing 

Ins.  Co.,  1  McCrary  (D.  S.),  123;  The  restrictions  upon  foreign  corporations, 

Manistee,  5  Biss.  (U.S.)  381;  Toledo  which  statute  annexed  heavy  pen- 

&c.  Co.  V.  Thomas,  33  W.  Va.  566;  alties  upon    such   corporations    and 

«.  c.  25  Am.  St.  Bep.  925;  11  S.  E.  their  agents  for  engaging  in  business 

Hep.  37;  Sherwood  v.  Alvis,  83  Ala.  without    complying  with   its  provi- 

115;  s.  c.  3  Am.  St.  Eep.  695 ;  3  South.  sions,  it  was  said  that  the  imposition 

Kep.  307 ;  Pennypacker  v.  Capital  Ins.  of  those  provisions  would  not  have 

Co.,  80  Iowa,  56 ;  g.  c.  20  Am.  St.  Rep.  the  effect  of  making  contracts  void 

395.    To  the  doctrine  that  where  the  which  were  entered  into,  but  that  the 
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Many  judicial  decisions  could,  no  doubt,  be  adduced  in  sup- 
port of  the  principle  that  where  an  act  is  neither  malum  in  se 
nor  malum  prohibitum, — for  instance,  the  act  of  dealing  in 
bills  of  exchange,  —  the  mere  fact  that  the  legislature  has  im- 
posed the  condition  of  a  license  upon  the  doing  of  the  busi- 
ness, does  not  avoid  contracts  made  with  such  a  dealer  before 
he  has  taken  out  the  license.'  But  it  must  be  kept  in  mind 
that  the  rule  is  totally  different  where  the  business  is  in  itself 
immoral  or  dangerous  to  the  public,  in  which  cases,  the  fact  that 
there  is  a  penal  or  even  a  criminal  sanction  in  the  statute  can- 
not operate  to  render  valid  contracts  made  in  violation  of  its 
provisions.* 


offenders  would  be  merely  liable  to  the 
statutory  penalties.  Sherwood  v.  Alvia, 
83  Ala.  115;  s.  c.  3  Am.  St.  Rep.  695, 
698.  The  court  cited :  Sedgw.  Stat.  & 
Const.  Law,  2d  ed.,  339, 341 ;  Alabama 
&c.  R.  Co.  V.  McAlpine,  71  Ala.  545. 
But  the  theory  of  this  decision  (in 
Sherwood  v.  Alvis,  supra),  was  over- 
turned in  subsequent  cases  in  that 
State,  the  court  holding  that  contracts 
made  by  foreign  corporations  without 
complying  with  the  constitutional  pro- 
visions, were  void  in  such  a  sense  that 
they  could  neither  be  enforced  by  the 
foreign  corporation  nor  by  its  agent 
for  the  purpose  of  recovering  his  com- 
missions: Farrior  v.  New  England 
Mortgage  &c.  Co.,  88  Ala.  275;  Mul- 
lens V.  American  Freehold  &c.  Co.,  88 
Ala.  280 ;  Christian  v.  American  Free- 
hold &c.  Co.,  89  Ala.  198 ;  Dudley  v. 
Collier,  87  Ala.  431 ;  s.  c.  13  Am.  St. 
Kep.  55.  These  decisions  distinguish 
the  case  of  Sherwood  v.  Alvis,  supra, 
upon  its  facts,  by  pointing  out  that 
that  was  a  case  where  a  mortgage 
executed  in  favor  of  a  foreign  corpo- 
ration had  been  foreclosed  and  the 
purchaser  had  brought  ejectment;  so 
that  the  contract  was  executed.  That 
the  soliciting  of  subscriptions  to  the  cap- 
ital stock  of  a  foreign  corporation  is 
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not  an  act  or  agreement  intended  to 
be  rendered  inoperative  by  such  a 
statute,  see  Payson  v.  Withers,  5  Biss. 
(U.  S.)  269. 

'  See  Lindsey  v.  Rutherford,  17  B. 
Mon.  (Ky.)  245. 

'  For  instance,  where  the  plaintiff 
was  the  owner  of  a  lottery  scheme,  and 
employed  the  defendant  as  his  agent 
to  sell  his  lottery  tickets,  empowering 
him  to  receive  and  retain  the  proceeds 
of  such  sales  until  satisfied  that  the 
drawing  was  fairly  conducted,  and  re- 
quiring him  then  to  account  therefor, 
—  it  was  held  that  he  could  not  recover 
on  a  note  given  by  the  defendant  for 
the  amount  of  the  proceeds  of  lottery 
tickets  thus  sold  by  him.  Lemon  v. 
Grosskopf,  22  "Wis.  447;  «.  c.  99  Am. 
Dec.  58.  So,  the  sale  of  intoxicating 
liquors  is  generally  recognized  as  an 
evil  to  be  repressed  by  legislation, 
rather  than  encouraged  or  tolerated ; 
and  therefore  the  sale  of  intoxicating 
liquors  without  a  license,  or  on  Sun- 
day, against  the  prohibition  of  a  stat- 
ute, is  a  contract  of  such  a  nature 
that  an  action  cannot  ordinarily  be 
maintained  thereon  (Melchoir  v.  Mc- 
Carty,  31  Wis.  252;  «.  c.  11  Am.  Rep. 
605),  although  it  is  well  known  that 
in  many  cases  such  statutes  are  re- 
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§  7959.  Doctrine  that  Neither  Party  can  Set  up  his  Own 
Violation  of  Law. — Where  the  prohibitory  statute  also  an- 
nexes a  penalty,  there  is  more  room  for  doubt;  but  even  in  the 
latter  case  many  courts  take  the  view  that  the  corporation 
will  not  be  allowed  to  make  its  own  violation  of  the  law  the 
ground  of  an  action  in  the  courts  of  the  sovereignty  whose 
law  it  has  violated,  so  as  to  maintain  an  action  upon  the  con- 
tract.^ The  general  theory  probably  is,  that  no  action  can  be 
maintained,  grounded  upon  the  doing  of  that  which  is  prohib- 
ited by  law,  and  that  the  mere  fact  that  the  statute  imposes 
a  penalty  or  a  criminal  sanction  does  not  alter  the  principle.* 


garded  merely  as  revenue  laws,  so  that 
the  violation  of  them  does  not  invali- 
date the  contract.  The  law  is  not  in 
such  a  state  as  the  Supreme  Court 
of  Wisconsin  say  in  the  last  case,  that 
"  it  is  quite  immaterial  whether  such 
illegal  contract  be  malumin  se,  or  only 
malum  prohibitum.  In  either  case  the 
maxim,  ex  turpi  causa  nan  oritur  actio, 
is  applicahle."  That  may  be  the  law 
in  particular  jurisdictions,  and  judges 
may  inadvertently  have  declared  it  in 
broad  terms  in  many  cases;  but  de- 
cisions can  be  cited,  even  from  the  Su- 
preme CJourt  of  Wisconsin,  disputing 
the  proposition.  It  may  not  be  amiss, 
however,  to  note  the  cases  which  the 
Supreme  Court  of  Wisconsin  cite  in 
support  of  it:  Schwartzer  v.  Gillett, 
1  Chand.  (Wis.)  207 ;  Kellogg  v.  Lar- 
kin,  3  Chand.  (Wis.)  133;  Bryan  v. 
Eeynolds,  5  Wis.  200;  g.  c.  68  Am. 
Dec.  55;  Fay  v.  Oatley,  6  Wis.  42; 
MaxwelL  v.  Beed,  7  Wis.  582;  ^tna 
Ins.  Co.  V.  Harvey,  11  Wis.  394;  Mil- 
ler V.  Larson,  19  Wis.  463 ;  Phalen  v. 
Clark,  19  Conn.  421 :  s.  c.  50  Am.  Deo. 
253 ;  Finn  v.  Donahue,  35  Conn.  216 ; 
Gray  v.  Hook,  4  N.  Y.  449;  Nellis 
V.  Clark.  4  Hill  (N.  Y.),  424;  Mills  v. 
Eice,  6  Gray  (Mass.),  458;  Dodson  v. 
Harris,  10  Ala.  566;  Pepper  «.  Haight, 
20  Barb.  (N.  Y.)  429 ;  Martin  v.  Wade, 
87  Cal.  1C8 ;  Hoover  v.  Pierce,  27  Miss. 


13;  Day  v.  McAllister,  15  Gray 
(Mass.),  433;  Toler  v.  Armstrong,  4 
Wash.  (U.  S.)  297.  That  these  hold- 
ings do  not  express  any  hard  and  fast 
rule  of  law  may  be  proved  by  the 
mere  reference  to  the  decisions  in  the 
next  section,  and  especially  to  such 
cases  as  Chase's  Patent  Elevator  Co. 
V.  Boston  Tow-Boat  Co.,  152  Mass. 
428,  where  a  statute  provided  the 
manner  in  which  corporations  of  a 
certain  kind  might  be  organized,  and 
forebade  every  such  corporation  to 
"commence  the  transaction  of  the 
business  for  which  it  was  organized" 
until  those  things  are  done.  Here  it 
was  held  that  a  contract  made  by 
such  a  corporation,  in  the  course  of 
its  business,  before  "those  things" 
had  been  done,  was  nevertheless 
valid.  And  see  the  reasoning  in  Sog- 
ers &c.  Corp.  V.  Simmons,  155  Mass. 
259,  260. 

*  Cincinnati  &c.  Go.  v.  Rosenthal, 
55  III.  85;  «.  c.  8  Am.  Eep.  626; 
Thorne  v.  Travelers'  Insurance  Co., 
80  Pa.  St.  15;  s.  c.  21  Am.  Rep.  89. 

"  See  Mitchell  v.  Smith,  1  Binn. 
(Pa.)  110,  118;  8.  c.  2  Am.  Dec.  417; 
Seidenbender  v.  Charles,  4  Serg.  &  R. 
(Pa.)  151;  s.  c.  8  Am.  Dec.  682;  Swan 
V.  Scott,  11  Serg.  &  R.  (Pa.)  155;  Co- 
lumbia Bank  v.  Haldeman,  7  Watts 
&  S.  (Pa.)  233;  s.  c.  42  Am.  Dec.  229; 
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But  the  rule  is  not  universal,  either  in  respect  of  actions  ez 
contractu  or  ex  delicto.  Properly  restrained,  the  rule  is  that  a 
plaintiff  cannot  recover  where  he  derives  his  title  to  maintain 
his  action  from  his  own  breach  of  the  law}  But  the  mere  fact 
that,  at  the  time  when  the  cause  of  action  arose,  whether  it  be 
a  cause  of  action  ex  contractu  or  ex  delicto,  the  plaintiff  was 
engaged  in  a  collateral  violation  of  law,  will  not,  under  the  rule, 
disable  him  from  maintaining  his  action.  For  illustration, 
coming  into  the  domain  of  the  law  of  torts,  if  a  man  is  driv- 
ing with  his  team  on  the  wrong  side  of  the  road,^  or  is  allow- 
ing his  wagon  to  stand  transversely  across  the  street,  instead 
of  lengthwise  upon  it  as  required  by  a  city  ordinance,' — and 
in  that  condition  another  traveler  negligently  drives  upon 
his  team  and  vehicle,  he  may  have  an  action  for  the  resulting 
damages.*  On  this  principle,  although  the  corporation  can- 
not  make  its  own  violation  of  the  law  the  ground  of  an  action, 
yet  the  other  contracting  party  is  not  precluded  thereby  from 
maintaining  his  action  to  enforce  the  contract;  for  the  prohi- 
bition of  the  statute  is  not  against  him,  but  in  so  far  as  he 
participates  in  its  violation,  his  act  is  not  of  such  a  character 
that  his  right  of  action  arises  proximately  out  of  his  own 
wrongful  act,  but  if  his  act  is  wrongful  at  all,  its  wrongfulness 
is  collateral  to  his  right  of  action.  He  may,  indeed,  know 
that  the  corporation  has  no  right  to  do  business  in  the  State 
without  complying  with  certain  statutory  conditions;  indeed 
he  is  bound  to  know  this  if  he  is  bound  to  know  the  law;  but 
he  may  not  know  whether  or  not,  in  the  particular  case,  the 
corporation  has  complied  with  those  conditions;  and  where 


Thomas  v.  Brady,  10  Pa.  St.  164  ;  Scott  253 ;  Simpson  v.  Bloss,  7  Taunt.  246 ; 

B.  Duffy,  14  Pa.  St.  18,  20;  Holt  t).  Bosworth     v.     Swansey,     10     Met. 

Green,  73  Pa.  St.  198;  s.  c.  13  Am.  (Mass.)  363;  s.  c.  43  Am.  Dec.  441. 
Kep.  737 ;  Law  v.  Hodgson,  2  Camp.  2  Spofford    v.     Harlow,    3    Allen 

147;  s.  c.  11  East,  300;  Langton  v.  (Mass.),  176. 
Hughes,  1  Maule  &  S.  593.  3  g^ggig  ^_  Burkhardt,  104  Mass. 

'  Gregg  V.  Wyman,  4  Oush.  (Mass.)  59 ;  s.  c.  6  Am.  Rep.  191. 
322;  Way  «.  Foster,  1  Allen  (Mass.),  *  See,  for  further  illustrations  of 

408;  Woodman  «;.  Hubbard,  25  N.H.  this    principle,   2    Thomp.  Nef<.  (1st 

67;  «.  c.  57  Am.  Dec.  310;   Phalen  v.  ed.),  p.  1161,  §  11,  and  p.  1201,  §  49. 
Clark,  19  Conn.  421 ;  ».  c.  50  Am.  Dec. 
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the  State  neglects  to  proceed  against  it  to  oust  it  from  so  vio- 
lating its  sovereignty,  he  may  innocently  and  rightfully  con- 
clude that  it  has  complied  with  the  law.  In  such  a  case  it 
would  be  a  perversion  of  the  statute  if  the  courts  of  the  State 
were  to  use  it  to  strike  down  the  rights  of  their  own  citizens, 
they  being  guilty  of  no  wrong;  and  it  would  be  a  violation  of 
a  well  understood  principle,^  to  allow  the  foreign  corporation, 
by  way  of  defense  to  a  meritorious  action  brought  by  a  do- 
mestic citizen,  to  set  up  its  own  turpitude  and  violation  of  the 
domestic  law.    Such,  it  is  confidently  believed,  is  not  the  law.'* 

§  7960.  Corporation  Estopped  to  Set  up  its  Want  of 
Compliance  with  Such  Statutes  in  Avoidance  of  its  Own 
Contracts. —  If  the  State  does  intervene,  and  if  the  domestic 
citizen,  for  whose  protection  the  statute  was  framed,  does  not 
elect  to  rescind  it,  then,  upon  every  sound  principle,  the 
foreign  corporation  will  not  be  heard  to  set  up  its  own  viola- 
tion of  the  domestic  law  in  avoidance  of  its  contract  made 
with  a  citizen  of  the  domestic  State.  It  will  not  be  allowed 
when  sued  by  such  citizen  to  enforce  such  a  contract,  to 
defend  on  the  ground  that  it  has  failed  to  comply  with  the 
statutes  of  the  State  requiring  certain  things  to  be  done  as  a 
condition  precedent  to  its  right  to  do  business  within  the 
State.     It  will  not  be  sufiFered  thus  to  set  up  its  own  turpitude 

*  Ante,  §  6015.  had  purchased  it  at  a  trustee's  sale 
>  When,  therefore,  there  was  a  under  the  mortgage,  the  mortgagor 
constitutional  provision  prohibiting  set  up  the  defense  that  the  mortgagee 
foreign  corporations  from  doing  busi-  was  a  foreign  corporation,  that  the 
ness  within  the  State  without  having  loan  was  made  and  the  mortgage  exe- 
at least  one  known  place  of  business,  cuted  in  Alabama,  and  that,  at  the 
and  an  authorized  agent,  or  agents,  time  when  the  contract  was  made,  the 
therein,  the  New  England  Mortgage  corporation  had  no  place  of  business 
Security  Company,  a  corporation  or-  in  Alabama  and  no  agent  or  agents 
ganized  under  the  laws  of  Connect!-  therein.  It  was  held  that  this  was 
cut,  made  a  loan  of  money  and  not  a  good  defense  to  the  action :  the 
received  from  the  borrower  a  mort-  mortgagor  was  estopped  from  setting 
gage  on  certain  real  estate  situated  in  up  these  facts  to  defeat  the  mortgagee 
Alabama,  to  Fecure  the  repayment  of  after  having  received  the  Jsenefits  of 
the  loan. —  In  an  action  to  recover  the  contract.  Sherwood  v.  Alvis,  83 
possession  of  the  land  by  one  who  Ala.  115;  s.  c.  3  Am.  St,  Rep.  695. 
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in  avoidance  of  its  contracts  otherwise  fairly  made.'  For 
instance,  although  a  foreign  insurance  company  enters  the 
domestic  jurisdiction,  and  there  does  business  by  writing 
policies  upon  the  property  or  lives  of  domestic  citizens  in 
violation  of  such  a  restrictive  statute,  it  will  not  be  able  to 
defend  on  this  ground,  when  an  action  is  brought  against  it 
to  recover  the  amount  assured  in  the  policy.*  The  reason  is 
that  the  plaintiff  and  the  defendant  are  not  in  pari  delicto. 
The  plaintiff  may  rightfully  presume  that  the  defendant 
has  complied  with  the  statutes  entitling  it  to  do  business 
within  the  State.  It  has  been  observed  that  one  of  the  objects 
of  such  statutes  is  the  protection  of  the  people  against  worth- 
less foreign  companies;  and  that,  as  the  domestic  citizen  is  not 
required  to  see  that  the  foreign  corporation  has  observed  the 
laws  before  he  enters  into  a  contract  with  it,  there  is  no  rea- 
son, founded  in  public  policy,  which  will  enable  a  solvent 
foreign  corporation  which  has  violated  the  domestic  law  in 
making  contracts  and  receiving  the  consideration  therefor 
from  an  innocent  citizen,  to  escape  liability  for  its  perform- 
ance by  setting  up  its  own  turpitude.  "  Such  defense  will  not 
avail  for  merit  of  him  who  pleads  it.  Against  an  innocent 
party  '  no  man  shall  set  up  his  own  inicfuity  as  a  defense  any 
more  than  as  a  cause  of  action.'  "  ° 

§  7961.  Whether  Agrent  of  Foreign  Corporation  can  De- 
fend on  This  Ground  against  an  Action  by  the  Corporation 
on  his  Bond.  —  Some  of  the  cases  hold  that  where  a  foreign 
corporation  enters  a  State  by  means  of  its  agent,  and  does 

'  Lasher  v.  Stimson,  145  Pa.  St.  Hartford  Live  Stock  Ins.  Co.  ».  Mat- 

20;  8.  c.  23  Atl.  Rep.  522.  thews,  102  Mass.  221 ;  Clay  Fire  &o. 

^  Pennypacker  v.  Capital  Ins.  Co.,  Ins.  Co.  v.  Huron  Salt  &c.  Co.,  31 
80  Iowa,  56;   s.  c.  20  Am.  St.  Rep.  Mich.  346;  The  Manistee,  5  Biss.  (U. 
895;  45  N.  W.  Rep.  408;  8  L.  R.  A.  S.)  381;    Brooklyn  Life  Ins.   Co.  v. 
230;  Union  Mutual  Life  Ins.  Co.  v.  Bledsoe,   52    Ala.    538;    Watertown 
McMillen,  24  Ohio  St.  67;   Behler  v.  Fire  Ins.  Co.  v.  Rust,  141  111.  85  j  af- 
German  Mut.  Fire  Ins.  Co.,  68  Ind.  firming  s.  c.  40  111.  App.  119. 
347;    Swan  v.  Watertown  Fire  Ins.  °  Watertown  Fire  Ins.  Co.  v.  Si- 
Co.,  96  Pk.  St.  37;  Watertown  Fire  mons,  96  Pa.  St.  520,  526. 
Ins.  Co.  V.  Simons,  96  Pa.  St.  520; 
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business  there,  in  violation  of  restrictive  statutes  sucn  as  those 
under  consideration,  it  cannot  maintain  an  action  against  its 
agent  upon  the  bond  given  by  him  to  the  corporation  to  secure 
the  faithful  fulfillment  of  his  duties,  for  the  reason  that,  the 
doing  of  the  business  by  the  agent  being  expressly  prohibited 
by  the  local  statute,  no  recovery  can  be  had  without  proving 
that  both  the  plaintiff  and  the  defendant  have  violated  the 
law.^ 

§  7962.  Ifon-compUance  witb  Such  Statutes  Prevents 
Agrent  from  Recovering  Commissions.  —  On  the  same  ground, 
it  has  been  held  that  an  agent  who  does  business  within  a 
State  for  a  foreign  corporation,  which  is  there  in  violation  of 
the  laws  of  the  State,  cannot  maintain  an  action  against  a  cit- 
izen of  the  State  to  recover  his  commission  for  a  loan  of  money 
procured  for  such  citizen  from  the  foreign  corporation.^ 

§  7963.    Liegislature     may    Validate    Sucli     Contracts. — 

Moreover,  it  has  been  held  competent  for  the  legislature  by  a 
retrospective  statute  to  validate  contracts  made  between  domestic 

*  Thome  p.  Travelers'  Ins.  Co.,  80  ofaforeigninsurance  company,  where 
Pa.  St.  15;  «.  c.  21  Am.  Rep.  89;  Mu-  the  question  was  whether  the  agent 
tual  Benefit  Life  Ins.  Co.  v.  Bates,  92  acted  without  a  license,  and  the  case 
Pa.  St.  352 ;  Dudley  v.  Collier,  87  Ala.  was  determined  on  the  theory  that 
431 ;  «.  c.  13  Am.  St.  Rep.  55;  United  his  license  was  not  shown  to  have  ex- 
States  Life  Ins.  Co.  v.  Adams,  7  Biss.  pired,  —  see  Scottish  Commercial  Ins. 
(U.  S.)  30.  Concurring  with  these  Co.  v,  Plummer,  70  Me.  540.  Other 
decisions  see  Lemon  v.  Grosskopf,  22  courts  hold  that  in  such  a  case  the 
Wis.  447;  g.  c.  99  Am.  Dec.  58, —  agent  will  not  be  allowed  to  set  up  his 
where  the  plaintiS  was  not  allowed  to  own  violation  of  the  law  as  a  reason 
recover  of  his  agent  money  collected  by  why  he  should  not  keep  the  contract 
the  latter  in  running  a  lottery  scheme,  which  he  has  made  with  his  princi- 
Similarly,  see  Hunt  v.  Knickerbocker,  pal  (Penn  Mut.  Life  Ins.  Co.  v.  Brad- 
5  Johns.  (N.  Y.)  326.  Some  of  the  ley,  21  N.  Y.  Supp.  876) ;  and  that,  as 
cases  suggest  a  distinction  between  his  sureties  have  no  better  rights  in 
the  right  to  recover  money  collected  this  respect  than  himself,  they  can- 
by  the  agent,  and  the  right  to  recover  not  set  up  such  a  defense.  Manhat- 
back  money  paid  into  his  hands  by  the  tan  Ins.  Co.  v.  Ellis,  32  Ohio  St.  388. 
principal,  allowing  a  recovery  in  the  '  Dudley  v.  Collier,  87  Ala.  431 ; 
latter  case.  See  Lemon  v.  Grosskopf,  «.  c.  13  Am.  St.  Rep.  55 ;  27  Am.  & 
22  Wis.  447,  453;  g.  c.  99  Am.  Dec.  58.  Eng.  Corp.  Cas.  440;  6  South.  Rep. 
For  an  action  on  the  bond  of  an  agent  304. 
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citizens  and  foreign  corporations  in  violation  of  a  previous 
prohibitory  statute;  since  such  curative  legislation  does  not 
have  the  effect  of  divesting  vested  rights,  or  of  impairing  the 
obligation  of  contracts,  but  merely  of  preventing  men,  upon 
reasons  which  concern  the  State  alone,  from  repudiating  the 
honest  engagements  into  which  they  have  entered.* 

§  7964.  Foreign  Corporation  can  Acqaire  and  Transmit 
Valid  Titles  without  Complying  with  Local  Law.  —  We  have 
already  had  occasion  to  note  the  principle  that,  although  a 
corporation  has  no  power,  except  upon  a  principle  of  comity, 
to  acquire  and  hold  lands  within  the  limits  of  another  sover- 
eignty, yet  if  it  does  acquire  such  lands,  it  may  hold  them 
until  the  State  intervenes  and  escheats  them,  and  conse- 
quently that,  prior  to  such  intervention  by  the  State,  it  may 
transmit  a  good  title  to  such  lands  to  a  third  person.^  This 
principle  operates  in  respect  to  the  question  we  are  consider- 
ing; so  that,  although  the  constitution  of  Colorado  provided 
that  no  foreign  corporation  should  do  business  in  that  State 
without  having  a  known  place  of  business  and  an  agent  upon 
whom  process  might  be  served;  and  although  a  statute  of  that 
State  provided  for  the  filing  by  such  corporation  with  the  Sec- 
retary of  State,  of  a  certificate  showing  their  place  of  busi- 
ness, and  designating  such  agent,  or  agents,  and  also  a  copy 
of  their  charter  or  certificate  of  incorporation,  and  providing 
that,  in  case  of  their  failure  to  do  so,  their  officers  and  stock- 
holders should  be  jointly  and  severally  liable  on  their  con- 
tracts made  while  in  default;  and  although  another  statute 
provided  that  "no  foreign  or  domestic  corporation  established 
or  maintained  in  any  way  for  pecuniary  profit  of  its  stock- 
holders or  members  shall  purchase  or  hold  real  estate  in  this 
State,  except  as  provided  for  in  this  act,"  —  yet,  where  a  resi- 
dent of  Colorado  conveyed  real  estate  to  a  corporation  organ- 
ized under  the  law  of  Missouri,  which  had  not  taken  the  steps 
above  prescribed  to  entitle  it  to  do  business  in  Colorado,  and 
such  corporation  afterwards  conveyed  the  land  to  another,  its 

1  United  States  Mortgage  Oo.  v.  Gross,  93  III.  483,  494.  "  Ante,  §  7918. 
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grantee  could  hold  it  against  a  subsequent  grantee  of  the 
original  grantor.  In  other  words,  notwithstanding  the  fore- 
going constitutional  and  statutory  provisions,  a  foreign  cor- 
poration could  acquire  a  title  to  land  in  Colorado  which  it  was 
capable  of  transmitting  to  a  third  party  so  long  as  the  State 
did  not  intervene.^ 


»  Fritts  V.  Palmer,  132  U.  S.  282. 
Mr.  Justice  Miller  dissented,  on  the 
ground  that  the  foreign  corporation 
could  not  acquire  land  in  Colorado 
in  the  face  of  the  prohibition  of  the 
statute  last  quoted.  So,  under  a 
statute  of  Pennsylvania  (1  Purd. 
Pa.  Dig.  361),  which  forbids  a  for- 
eign corporation  "to  acquire  and 
hold "  real  estate,  a  deed  of  convey- 
ance of  land  to  such  a  foreign  corpora- 
tion is  void,  but  it  passes  a  title  which 
a  corporation  may  hold  subject  to  the 
right  of  escheat  in  the  Common- 
wealth,—  its  title  being  merely  de- 
feasible at  the  election  of  the  State 
like  that  of  an  alien.  Hickory  Farm 
Oil  Co.  V.  Buffalo  &c.  E.  Co.,  32  Fed. 
Eep.  22;  and  see  ante,  §  7913,  note. 
The  principle  of  these  decisions  is 
elsewhere  alluded  to  (ante,  §  7918). 
See,  in  affirmation  of  the  principle, 
Leazure  v.  Hillegas,  7  Serg.  &  E, 
(Pa.)  313;  Goundie  v.  Northampton 
Water  Co.,  7  Pa.  St.  233;  Runyan  v. 
Coster,  4  Pet.  (U.  S.I  122;  Bone  v. 
Delaware  Canal  Co.  (Pa.),  5  Atl.  Rep. 
751 ;  Chicago,  Burlington  &c.  R.  Co. 
D.  Lewis,  53  Iowa,  101 ;  «.  c.  4  N.  W. 
Rep.  842;  Missouri  Valley  Land  Co. 
■B.  Bushnell,  11  Neb.  192;  «.  c.  8 
N.  W.  Rep.  389;  Jones  v.  Haber- 
sliam,  107  U.  S.  174;  s.  c.  2  Sup.  Ct. 
Rep.  336 ;  Barnes  v.  Suddard,  117  111. 
237 ;  s.  c.  7  N.  E.  Rep.  477 ;  National 
Bank  v.  Matthews,  98  U.  S.  621; 
National  Bank  v.  Whitney,  103  TJ.  S. 
W;  Swope  v.  Leffingwell,  105  U.  S. 
3;  Reynolds  ».  Oawfordsville  Bank, 


112  U.  S.  405.  There  is  an  analo- 
gous proposition  of  law  to  the  effect 
that  a  corporation  which  exists  by 
usurpation  and  a  violation  of  posi- 
tive law,  is,  nevertheless,  capable 
of  receiving  and  transmitting  a  good 
title  to  real  estate,  so  long  as  the  gov- 
ernment does  not  intervene  to  oust 
it  of  the  franchise  which  it  usurps: 
Smith  V.  Sheeley,  12  Wall.  (U.  S.) 
358, 361.  See  also  Myers  v.  Croft,  13 
Wall.  (U.  S.)  291,  295;  Jones  v.  Guar- 
anty &c.  Co.,  101  U.  S.  622,  628;  For- 
tier  V.  New  Orleans  &c.  Bank,  112 
IT.  8.  439,  451.  It  was  also  pointed 
out  by  Mr.  Justice  Harlan,  in  giving 
the  opinion  of  the  court  in  Fritts  v. 
Palmer,  132  U.  S.  282,  293,  that  an 
analogy  of  the  principle  is  found 
in  cases  holding  that  the  question 
whether  a  corporation  having  capa- 
city to  purchase  and  hold  real  estate 
for  certain  defined  purposes,  or  in 
certain  quantities,  has  taken  title  to 
real  estate  for  purposes  not  author- 
ized by  law,  or  in  excess  of  the  quan- 
tity permitted  by  its  charter,  con- 
cerns only  the  State  within  whose 
limits  the  property  is  situated,  and 
cannot  be  raised  collaterally  by  pri- 
vate persons,  unless  there  be  some- 
thing in  the  statute  expressly,  or 
by  necessary  implication,  authorizing 
them  so  to  do :  Cowell  v.  Springs  Co., 
100  U.  S.  55, 60;  Jones  v.  Habersham, 
107  U.  S.  174,  188.  The  analogy  to 
the  cases  of  titles  held  and  trans- 
mitted by  aliens  has  already  been 
alluded  to :  Cross  v.  De  Valle,  1  Wall. 
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§  7965.  Whether  BTecessary  for  Forelgrn  Corporation  Plain- 
tiff to   Aver  and   Prove  Compliance  with   Such  Statutes. — 

Judicial  authority  is  likewise  divided  upon  the  question 
whether  it  is  necessary,  in  an  action  by  a  foreign  corporation 
to  enforce  a  contract  made  in  the  domestic  State,  to  aver  and 
prove  compliance  on  its  part  with  the  statutes  of  the  State 
entitling  it  to  do  business  therein.  We  have  elsewhere  seen 
that  the  general  presumption  of  right-acting  applies  to  corpora- 
tions, both  domestic  ^  and  foreign,^  and  that  it  will  be  pre- 
sumed that  a  given  act  was  within  the  powers  of  the  corporation 
until  the  contrary  appear.  We  have  also  met  with  cases 
which  hold  that  it  is  a  presumption,  in  the  absence  of  evi- 
dence to  the  contrary,  that  a  foreign  corporation  suing  to 
enforce  a  contract  made  in  the  domestic  jurisdiction,  has 
complied  with  the  local  laws  which  entitle  it  to  make  that 
contract.'  If  these  principles  are  sound,  then  it  must  follow  as 
a  necessary  conclusion  to  be  adduced  from  them,  that  the  for- 
eign corporation  need  not  aver  and  prove,  in  the  first  instance> 
in  order  to  maintain  an  action  upon  a  contract  made  within 
the  domestic  State,  that  it  had  complied  with  the  domestic 
law  entitling  it  to  do  business  within  the  State,  and  to  make 
that  contract.*  But  we  find  decisions  directly  to  the  contrary^ 
which  proceed  upon  the  principle  that  compliance  with  the 

(U.   S.)    5;    Doe   v.    Robertson,    11  esaary  for  the  plaintiff  to  aver  and 

T^heat.     (U.    S.)    332;    Phillips    v.  prove  that  he  had  taken  out  a  license 

Moore,  100  TJ.  S.  208.  under  certain  statutes  to  give  oper- 

^  Ante,  §§  5642,  5967.  atic  representations :  Fry  v,  Bennett, 

'  Ante,  ij  7883.  28  N.  Y.  324.     So,  if  a  foreign  imur- 

'  Anle,^  7883;  American  Ins.  Co.  ance  company/ brings  an  action  upon  a. 

V.  Smith,  73  Mo.  368;  Railway  Com-  j)r«mmm  rao<f  given  by  a  policy-holder, 

pany  v,  Fire  Association,  55  Ark.  168 ;  it  need  not  prove,  in  the  first  instance, 

s.  c.  18  S.  W.  Rep.  43 ;  White  River  that  it  has  complied  with  the  statutes 

Lumber  Co.   v.  Southwestern    Imp.  of  the  State  which  entitle  it  to  do 

Asso.,  55  Ark.  625 ;  s.  c.  18  S.  W.  Rep.  business  therein,  but  proof  of  the  note 

1055 ;  Sprague  v.  Cutler  &c.  Lumber  will  make  a  prima  facie  case,  and  the 

Co.,  106  Ind.  242.  authority  to  take  it  will  be  presumed, 

*  Many  illustrations  of  the  princi-  in  the  absence  of  aflSrmative  allega- 

ple  could  be  adduced.     Thus,  in  an  tions  and  proof  to  the  contrary  by 

action  for  libel  by  the  manager  of  the  defendant.    American  Ins.  Co.  ■». 

an  opera,  against  the  proprietor  of  a  Smith,  73  Mo.  368;  American  Ins.  Co. 

newspaper,  it  was  held  wholly  unnec-  v.  Cutler,  36  Mich.  261. 
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local  statute  is  a  condition  precedent  to  the  right  to  maintain 
an  action  in  the  local  courts,  which,  like  otlier  conditions  pre- 
cedent, must  be  averred  and  proved  by  the  plaintiff  as  the 
foundation  of  its  right  of  action.'  These  holdings  are  unphil- 
osophical  and  contrary  to  the  analogies  of  good  pleading.  To 
illustrate  this,  let  us  suppose  a  single  case.  The  excise  laws 
of  the  United  States  prohibit  the  sale  of  intoxicating  liquors 
without  the  taking  out  of  a  license,  and  make  every  single  act 
of  sale  a  criminal  offense;  and  it  may  be  assumed  that  the 
same  is  true  of  the  excise  laws  of  every  State,  and  of  the  ordi- 
nances  of  every  considerable  municipal  corporation.  Although 
there  is  the  highest  judicial  authority  for  the  proposition  that, 
where  it  has  shown  in  defense  of  an  action  by  such  a  dealer 
to  recover  the  price  of  a  bill  of  such  goods  sold,  that  he  has 
not  complied  with  such  laws,  he  cannot  recover,^ — yet  it  has 
never  been  held,  as  a  question  of  pleading,  that  he  must,  ia 
order  to  maintain  such  an  action,  aver  and  prove  that  he 
has  complied  with  such  laws.  Who,  for  instance,  ever  heard 
of  the  proposition  that  a  liquor  dealer,  in  order  to  recover  the 
price  of  a  bill  of  liquors  sold,  must  aver  and  prove  that  he  has 
taken  out  a  license  as  required  by  the  ordinance  of  the  city 
within  which  he  carries  on  his  business?  And  yet  we  have 
the  authority  of  the  highest  national  tribunal  to  the  eflfect 
that  the  failure  to  take  out  such  a  license  is  matter  of  defense, 
which  being  shown,  he  cannot  recover  the  price  of  the  goods 
sold.  The  best  opinion,  therefore,  is,  that,  in  an  action  by*  a 
foreign  corporation  to  enforce  a  domestic  contract,  it  is  not 
only  not  necessary  for  the  corporation  to  aver  and  prove  in 
the  first  instance  its  compliance  with  the  domestic  statutes 
entitling  it  to  do  business  within  the  domestic  State,  but  that, 
unless  the  defendant  makes  an  averment  of  non-compliance 
in  distinct  terms,  he  cannot  introduce  evidence  to  show  that 
such  was  the  fact.^ 

'  Lycoming  Fire  Ins.  Co.  t'.Wriglit,      Ala.  275;  Mullens  v,  American  Free- 
55  Vt.   526 ;   Christian  v.  American     hold  &e.  Co.,  88  Ala.  280. 
Freehold  &c.  Co.,  89  Ala.  198;  Farrior  '  Miller  v.  Ammon,  145  U.  S.  421. 

V.  New  England  Mortgage  &c.  Co.,  88  •  White    Kiver    Lumber    Co.   ». 
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§  7966.  Further  of  This  Suhject.  —  When,  therefore,  a  bill 
in  equity  by  a  foreign  corporation  to  foreclose  a  mortgage, 
failed  to  allege  such  compliance,  it  was  held  that  a  demurrer 
to  it  ought  to  have  been  sustained.'  But  if  the  bill  had  not 
shown  that  its  prayer  for  relief  was  predicated  on  a  transac- 
tion which  took  place  in  Alabama,  then  the  objection  would 
be  matter  of  defense  which  could  only  be  taken  by  answer  or 
plea.^  And  the  rule  is  analogous  in  an  action  at  law;  so  that 
where  the  complaint  does  not  show  that  the  contract  sued  on 
was  made  within  the  domestic  State,  if  it  was  made  by  the 
plaintiff  in  violation  of  such  a  provision,  that  is  matter  of 
defense  which  must  be  set  up  in  answer.^  For  stronger  rea- 
sons, the  authority  of  the  foreign  insurance  company,  thus 
suing  on  a  contract,  to  make  the  contract  within  the  domestic 
State,  cannot  be  questioned  for  the  first  time  on  appeal*  nor  can 
such  a  defense  be  set  up  by  a  plea  in  abatement  to  an  action  by 
a  foreign  corporation  for  trespass.* 


Southwestern  Imp.  Asso.,   55   Ark. 
625;  s.  c.  18  S.  W.  Eep.  1055. 

•  Christian  v.  American  Freehold 
&c.  Co.,  89  Ala.  198 ;  Farrier  v.  New 
England  Mortgage  &c.  Co.,  88  Ala. 
275 ;  Mullens  v.  American  Freehold 
&c.  Co.,  88  Ala.  280. 

'  Ibid. 

'  Railway  Co.  i>.  Fire  Association, 
55  Ark.  163;  s.  c.  18  S.  W.  Bep.  43. 

*  Utiey  V.  Clark-Gardner  Lode 
Mining  Co.,  4  Colo.  369. 

'  Ibid.  A  bill  in  equity,  in  a  court 
of  Alabama,  by  a  foreign  corporation, 
to  foreclose  a  mortgage  which  merely 
avers  that  the  complainant  "  has  com- 
plied with  the  laws  of  Alabama  which 
authorize  foreign  corporations  to  do 
business  in  this  State,"  is  considered 
as  averring  that  the  company  had  a 
duly  constituted  agent  and  known 
place  of  business  in  that  State 
only  at  the  time  when  the  suit  was 
comTnenced,  and  not  at  the  time 
when  the  money  was  loaned  or 
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the  mortgage  taken, — upon  the  prin- 
ciple that  doubtful  averments  are 
to  be  taken  most  strongly  against 
the  pleader.  It  is,  therefore,  not  an 
averment  that  the  corporation  had 
a  duly  constituted  agent  and  known 
place  of  business  at  the  time  when 
the  transaction  took  place,  as  re- 
quired by  the  constitution  and  the 
statute;  and  for  that  reason  such  a 
bill  is  demurrable.  Farrior  v.  New 
England  Mortgage  &c.  Co.,  88  Ala. 
275;  Mullens  v.  American  Freehold 
&c.  Co.,  88  Ala.  280.  Under  the 
Indiana  rule  already  set  out  {ante, 
§  7956),  an  answer  defending  on  this 
ground,  which  merely  alleges  that  the 
agent  of  the  plaintifi  corporation 
failed  to  comply  with  the  require- 
ments of  the  statute,  is  insufficient; 
but  it  is  necessary  to  allege  that  it 
had  failed  to  comply  with  such  provi- 
sions, at  or  prior  to  the  commencement 
of  the  action.  Singer  Man.  Co.  v. 
Brown,  64  Ind.  548. 
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§  7967.  Rule  where  the  Foreign  Corporation  is  Sued. — 

Turning  the  question  around,  and  taking  the  case  where  an 
action  is  brought,  we  will  say,  by  a  domestic  citizen  against  a 
foreign  corporation,  to  enforce  a  contract  made  with  the  cor- 
poration while  it  was  doing  business  within  the  State  without 
having  complied  with  the  statutes  of  the  State  entitling  it  to 
do  business  there,  and  remembering  that  all  the  cases,  so  far 
as  discovered,  hold  that  the  company  is  estopped  to  defend  on 
this  ground,' — it  follows,  as  a  rule  of  pleading,  that  it  is  not 
necessary  for  the  plaintiff  to  allege  and  prove  compliance  on  the 
part  of  the  defendant  with  such  local  statutes.^ 

§  7968.  Effect  of  Non-compliance  upon  the  Interpretation 
of  Contracts.  —  Although  there  is  judicial  opinion  to  the 
effect  that  the  situs  of  a  contract  of  insurance  made  by  a  corpo- 
ration in  one  State,  insuring  property  situated  in  another 
State,  is  the  former,  and  not  the  latter  State,' — yet  the  contrary 
seems  to  be  the  better  view.  It  is  that  the  situs  of  such  a 
contract  is  not  the  place  where  it  is  formally  written,  but  the 
place  where  it  is  delivered  and  accepted.*  This  is  especially 
true,  where,  as  is  generally  the  case  with  such  policies,  the 
policy,  by  its  own  terms,  is  not  to  be  valid  until  it  is  counter- 
signed by  the  local  agent  within  the  State  where  it  is  deliv- 
ered.* The  rule  is  the  same,  although  there  is  no  local  agent 
who  can  rightfully  sign  it  and  deliver  it,  by  reason  of  the  fact 
that  the  foreign  insurance  company  has  not  complied  with  the 
conditions  of  the  local  statutes  which  entitle  it  to  do  business 
within  the  domestic  State.* 

§   7969.  Eflfect  of  Withdrawing  Agency  from   State.  —  It 

has  been  held  by  the  Court  of  Appeals  of  Maryland,  in  a  case 
where  a  Pennsylvania  insurance  company  had  an  agency  in 
Maryland,  and  while  so  doing  business  in  Maryland,  and 
through  its  Maryland  agency  made  a  contract  of  insurance 

'  Ante,  §  7960.  Gray  (Mass.),  131;  g.  c.  69  Am.  Dec. 

'  Clay  Fire  &c.  Ins.  Co.  v.  Huron      308. 
Salt  &c.  Co.,  31  Mich.  346.  "*  Ibid. 

'  Post,  i  7970.  'Thwing  v.  Great  Western  Ins.  Co., 

*Heebner  v.  Eagle  Ins.  Co..  10      111  Mass.  53,  109. 
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upon  property  situated  in  Virginia,  and  afterwards  withdrew 
its  agency  from  the  State  of  Maryland,  —  that  the  holder  of 
the  policy  in  Virginia  could  nevertheless  maintain  an  action 
thereon  in  the  courts  of  Maryland.  The  decision  proceeded 
upon  the  ground  that  at  the  time  when  the  contract  was  made, 
and  also  at  the  time  when  the  suit  was  brought,  a  non-resident 
of  the  State  of  Maryland  had,  by  an  express  provision  of  its 
statute  law,  the  right  to  maintain  an  action  against  any  for- 
eign corporation  doing  business  in  that  State.  Under  another 
statute,  process  against  foreign  insurance  companies  might  be 
served  upon  the  State  Insurance  Commissioner.  The  court 
reasoned,  in  view  of  these  statutes,  that  the  foreign  insurance 
company  could  not,  by  withdrawing  its  agency  from  the  State, 
defeat  the  remedy  upon  the  contract  which  it  had  made  within 
the  State,  through  its  agency  there.^ 

§  7970.  Situs  of  the  Contracts  of  Foreign  Corporations 
for  Purposes  of  Jurisdiction.  —  In  view  of  what  has  preceded 
it  is  evident  that  this  becomes  in  many  cases,  though  not  in 
all,  an  important  and  controlling  question;  for  although  the 
situs  of  such  a  contract  may,  for  some  purposes,  be  the  State 
of  the  home  office  of  the  company,  yet  if  it  appear  that  it  pro- 
cured the  contract  by  sending  its  agent  into  the  State  of  the 
forum  to  solicit  business  there,  before  having  complied  with 
the  laws  of  that  State  entitling  it  to  do  so,  it  will  not,  under 
many  theories,^  be  allowed  to  recover  in  that  forum.  In  other 
cases  the  question  whether  the  contract  was  made  in  violation 
of  the  laws  of  the  domestic  forum  has  been  made  to  depend 
upon  the  technical  question  of  its  situs.  Thus,  it  has  been 
held  that  while  a  single  purchase  of  machinery  within  the 
State  of  Colorado,  by  a  foreign  mining  corporation,  to  be  trans- 
ported to  and  set  up  in  the  State  of  its  domicile,  is  not  within 
the  prohibition  of  the  statute  of  that  State  restraining  corpo- 
rations from  doing  business  therein  until  they  have  filed  with 
the  Secretary  of  State  a  certificate  designating  their  principal 

'  Ben  Franklin  Ins.  Co.  v.  Gillett,  '  Ante,  ^  7950;  and  see  especially 

54  Md.  212.  aate,  §  7968. 
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place  of  business  within  the  State,  and  appointed  an  agent 
upon  whom  process  may  be  served, — yet  such  a  purchase  is 
a  sufiBcient  doing  of  business  within  the  State  as  to  render  the 
foreign  corporation  amenable  to  the  jurisdiction  of  the  courts 
of  the  State  for  the  purpose  of  enforcing  against  it  the  pay- 
ment of  the  purchase  price,  if  jurisdiction  can  be  obtained  in 
the  manner  provided  by  the  laws  of  the  State.^  It  has  been 
held  that  where  the  agent  of  a  foreign  insurance  company 
through  whom  the  insurance  is  effected  has  no  larger  author- 
ity from  the  company  than  to  receive  and  transmit  to  the 
home  office  applications  for  insurance,  and  to  receive  from 
that  office  and  deliver  the  insurance  policies  which  are  is- 
sued and  transmitted  in  pursuance  of  such  applications,  then 
the  situs  of  the  policy  is  in  the  State  of  the  home  office,  and  it 
is  held  to  take  effect  as  a  contract  as  soon  as  it  is  signed  by 
the  proper  officers  at  the  home  office  and  put  in  the  mail  for 
transmission;  for  from  that  moment  it  becomes  a  binding  and 
irrevocable  contract  between  the  parties;  and  inasmuch  as  the 
acceptance  of  the  application,  the  signing,  issuing,  and  mail- 
ing of  the  policy  all  take  place  within  the  State  of  the  home 
office,  the  situs  of  the  contract  is  deemed  to  be  in  that  State, 
and  not  in  the  State  of  the  agent  to  whom  it  is  transmitted 
for  delivery.^  The  same  rule  has  been  held  to  apply  where 
the  policy,  instead  of  being  sent  to  the  assured  directly  by 
mail,  is  sent  to  the  company's  agent  at  the  domicile  of  the 
assured  to  be  by  him  delivered  to  the  assured.^     Whether  the 

•Colorado  Iron  Works  v.  Sierra  course  of  transmission  to  the  insured, 

Grande  Min.  Co.,  15  Colo.  499;  «.  c.  the  contract  was  complete,  and  both 

22  Am.  St.  Rep.  433 ;  9  Bail.  &  Corp.  parties  became  bound ;  so  that  if  a 

L.J.  113;  25  Pac.  Rep.  325.  loss  had  occurred  before  its  actual 

*  Hyde  v.  Goodnow,  3  N.  Y.  266 ;  receipt  by  the  insured,  the  company 

Western  v.  Genesee  Mut.  Ins.  Co.,  12  would  have  been  responsible.    The 

N.   Y.   258;  Huntley  v.  Merrill,   32  contract  was  consummated    by  the 

Barb.  CN.  Y.)  626.  final  assent  on  the  part  of  the  com- 

°  Western   v.  Genesee  Mut.   Ins.  pany,  and  upon  that  event,  and  not 

Co.,  supra;  Huntley  v.  Merrill,  supra,  upon  its  delivery  to  the  assured,  be- 

In  the  former  of  these  cases  it  was  came  operative.    The  validity  of  the 

said :  "  When  the  application  was  re-  contract  is  therefore  to  be  determined 

ceived  and  approved  by  the  company,  by  the  law  of  New  York.    Here  it  was 

and  the  policy  executed  and  put  in  made,  and  here  it  was  to  be  performed." 
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last  proposition  is  sound  must  depend  upon  the  predicate  that 
the  authority  of  the  agent,  when  the  policy  is  received  by  him 
from  the  home  office,  is  limited  to  a  delivery  of  it  to  the 
insured.  Where,  under  similar  circumstances,  by  the  terms 
of  the  policy  itself  it  is  not  to  be  valid  unless  countersigned  by 
the  local  agent,  and  where  it  is  so  countersigned  and  delivered 
by  him,  the  situs  of  the  contract,  according  to  the  view  taken 
in  Massachusetts  and  in  Maryland,  is  the  State  within  which 
it  is  so  countersigned  and  delivered.* 


'  Daniels  v,  Hudson  River  Fire  Ins. 
Co.,  12  Oush.  (Mass.)  416,  422;  g.  c. 
59  Am.  Deo.  192;  Heebner  v.  Eagle 
Ins.  Co.,  10  Gray  (Mass.),  131;  s.  c. 
69  Am.  Dec.  308 ;  Cromwell  v.  Royal 
Canadian  Ins.  Co.,  49  Md.  366;  s.  c. 
33  Am.  Rep.  258.  See  also  Thwing  v. 
Great  Western  Ins.  Co.,  Ill  Mass. 
109,  where  it  was  held  that,  as  the 
policy  was  delivered  and  accepted  and 
the  premium  note  signed  by  the  assured 
at  Boston,  the  situs  of  the  contract  was 
therefore  in  Massachusetts.  Where  a 
citizen  of  South  Carolina  made,  in 
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that  State,  an  application  for  mem- 
bership in  a  Maryland  mutual  assess- 
ment life  insurance  association,  and 
the  rules  of  the  association  required 
proof  of  death  and  assessments  to  be 
made  in  Maryland,  it  was  held  that 
the  contract  was  to  be  performed  in 
Maryland,  and  that  the  corporation 
having  neither  office,  oflScer,  nor 
property  in  South  Carolina,  a  suit 
for  a  breach  of  contract  could  not  be 
maintained  against  it  in  South  Caro- 
lina. Rodgers  v.  Mutual  Endow- 
ment &c.  Asso.,  17  S.  C.  406. 


ACTIONS  BY  FOREIGN  CORPORATIONS.     [6  Thomp,  Corp.  §  7977. 


CHAPTER    CXCVI. 


ACTIONS  BY  FOREIGN  CORPORATIONS. 


7978. 
7979. 


Section 

7977.  Power  of  foreign  corporations 
to  sue. 
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ute  permitting  foreign   cor- 


Section 

porations  to  do  business 
within  the  State. 

7982.  Pleading  statutes   invalidating 

contracts  of  foreign  corpora- 
tions not  authorized  to  do 
business  in  the  State. 

7983.  Power    to    buy  at    execution 

sales. 

7984.  Allegation  of  corporate   exist- 

ence in  actions  by  and  against 
foreign  corporations. 


§  7977.    Power  of    Foreign    Corporations    to    Sue. — The 

power  of  a  corporation  to  make  and  take  contracts  in  a  State 
other  than  the  State  or  country  of  its  creation,  would  be 
utterly  ineffectual  and  illusory  if  it  did  not  carry  with  it  the 
power  to  avail  itself  of  the  ordinary  remedies  afforded  by  the 
law  of  such  other  State  to  its  own  citizens  and  corporations 
for  the  vindication  of  rights  and  the  redress  of  wrongs.  It 
may,  therefore,  be  laid  down,  as  a  general  principle,  that 
wherever  a  foreign  corporation  has,  within  the  domestic  juris- 
diction, the  power  to  become  the  obligee  in  a  given  contract, 
it  has  the  same  right  of  action  to  enforce  the  performance  of 
that  contract,  or  recover  damages  for  its  breach,  which  is 
afforded  by  the  laws  of  such  State  to  domestic  persons  or 
corporations.^    This  doctrine  is  often  roughly  expressed   in 


'  Connecticut  &c.  Ins.  Co.  v. 
Cross,  18  Wis.  109 ;  Hines  v.  North 
Carolina,  10  Smedes  &  M.  (Miss.) 
529;  St.  Louis  Perpet.  Ins.  Co.  v. 
Cohen,  9  Mo.  421 ;  New  York  Float- 
ing Derrick   Co.  v.  New  Jersey  Oil 


Co.,  3  Duer  (N.  Y.),  648;  Talmadge 
V.  North  American  Coal  &c.  Co.,  3 
Head  (Tenn.),  337;  Bank  v.  Simon- 
ton,  2  Tex.  531 ;  Bank  of  Cape  Fear 
V.  Stinemetz,  1  Hill  (S.  C),  44;  Bank 
of  Michigan  v,  Williams,  5  Wend. 
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the  proposition  that  a  corporation  created  by  the  laws  of  one 
State  may  maintain  an  action  in  another  State  or  country, 
unless  restrained  from  so  doing  by  the  local  laws  of  such 
State  or  country.*  Statutory  restraints  upon  this  power  have 
been  imposed  by  the  legislatures  of  many  of  the  States. 
These  have  already  been  considered.^ 

§  7978.  For  What  Causes  of  Action. — The  principle  being 
conceded  that  a  foreign  corporation  may  sue  for  the  redress 
of  injuries  in  the  domestic  jurisdiction,  it  must  follow,  in  the 
absence  of  statutory  restraints,  that  it  may  sue  upon  any  cause 
of  action  for  which  a  domestic  person  or  corporation  might  sue* 


(N.  Y.)  478;  New  Jersey  &c.  Bank  v. 
Thorp,  6  Cow.  (N.  Y.)  46;  Society 
&c.  V.  Wheeler,  2  Gall.  (U.  S.)  105; 
Portsmouth  Livery  Co.  v.  Watson,  10 
Mass.  91 ;  Pendleton  v.  Bank  of  Ken- 
tucky, 1  T.  B.  Men.  (Ky.)  171 ;  Tay- 
lor V.  Bank  of  Illinois,  7  T.  B.  Mon, 
(Ky.)  576,  584;  Bank  of  Marietta  ». 
Pindall,  2  Band.  (Va.)  465;  Silver 
Lake  Bank  v.  North,  4  Johns.  Oh. 
(N.  Y.)  370;  Bank  of  Edwardsville  v. 
Simpson,  1  Mo.  184;  Kees  v.  Oono- 
cocheague  Bank,  5  Band.  (Va.)  325; 
s.c.  16  Am.  Dec.  755;  Bank  of  Au- 
gusta ».  Earle,  13  Pet.  (U.  S.)  519; 
Mechanics'  Bank  v.  Godwin,  14  N. 
J.  L.  439;  Wellersburg  &c.  Plank 
Road  Co.  V.  Young,  12  Md.  476; 
Clarke  v.  New  Jersey  Steam  Nav. 
Co.,  1  Story  (TJ.  S.),  531;  British 
American  Land  Co.  v.  Ames,  6  Mete. 
(Mass.)  391 ;  Savage  Man.  Co.  v.  Arm- 
strong, 17  Me.  34;  g.  c.  35  Am.  Dec. 
227 ;  Day  v.  Essex  Co.  Bank,  13  Vt. 
97 ;  Bank  of  Washtenaw  v.  Montgom- 
ery, 3  111.  422;  Taylor  v.  Bank  of 
Alexandria,  5  Leigh  (Va.),  471;  Lib- 
hey  V.  Hodgdon,  9  N.  H.  394;  Guaga 
Iron  Co.  V.  Dawson,  4  Blackf.  (Ind.) 
202 ;  Tombigbee  E.  Co.  «.  Kneeland, 
4  How.  (TJ.  S.)  16;  New  York  Dry 
Dock  V.  Hicks,  5  McLean  (U.  S.),  Ill; 
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Lucas  V.  Bank  of  Georgia,  2  Stew. 
(Ala.)  147. 

'  Bank  of  Edwardsville  v.  Simpson, 
1  Mo.  184;  Bank  of  United  States  o. 
Deveaux,  5  Cranch  (U.  S.),  61,91; 
Henriques  v.  Dutch  West  India  Co.,  2 
Ld.  Raym.  1532;  s.  c.  2  Strange,  807; 
Dutch  West  India  Co.  v.  Van  Moysea, 

1  Strange,  612;  s.  c.  2  Ld.  Raym.  1536, 
note.  This  is  very  old  law ;  and  the 
meaning  is  that  a  foreign  corporation, 
having  the  right  of  action  against  a 
resident  of  the  domestic  forum,  is  al- 
lowed to  sue  and  recover  judgment 
thereon  in  its  corporate  name.  Thus, 
the  Dutch  West  India  Company  were 
allowed  to  sue  in  its  corporate  name  in 
the  English  King's  Bench  for  money 
which  had  been  borrowed  from  them 
at  Amsterdam,  which  was  payable  in 
bank  there,  and  to  recover  judgment 
for  the  same.  Dutch  West  India  Co, 
V.  Van  Moyses,  1  Strange,  612;  «.  c. 

2  Ld.  Raym.  1535,  note ;  Henriques  v. 
Dutch  West  India  Co.,  2  Ld.  Raym. 
1532;  g.  c.  2  Strange,  807. 

'  Ante,  §  7928,  et  seq.j  §  7950,  et  seg. 

•  As  to  which,  see  ante,  §  7380,  et 
leg.;  Silver  Lake  Bank  v.  North,  4 
Johns.  Ch.  (N.  Y.)  370;  Henriques  v. 
Dutch  West  India  Co.,  2  Ld.  Raym. 
1532;  g.  c.  2  Strange,  807. 
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Accordingly,  it  has  been  held  that  a  foreign  corporation  can 
maintain  an  action  for  a  libel  in  the  courts  of  Illinois.^ 

§  7979.  Rights  of  Action  how  Affected  by  Failing  to 
Comply  with  Statutes  Prescribing  Conditions  upon  Which  It 
may  Snter  the  State  to  do  Business.  —  We  have  already  had 
occasion  to  consider  the  effect  upon  the  contracts  of  foreign 
corporations  made  within  the  domestic  State,  of  its  failure  to 
comply  with  the  provisions  of  the  statute  law  of  such  State 
prescribing  the  conditions  upon  which  it  may  enter  the  State 
and  do  business  therein,  and  we  have  seen  that  the  courts  are 
divided  upon  the  question  whether  such  a  statute  avoids  such 
contracts  unless  it  says  so  in  explicit  terms.^  Coming  now  to 
consider  the  question  of  the  failure  to  comply  with  such  stat- 
utes upon  the  right  of  the  foreign  corporation  to  maintain  ac- 
tions in  the  courts  of  the  State,  it  is  plain  that  this  distinction 
must  be  taken:  If  the  foreign  corporation  is  suing  upon  a 
contract  which  it  has  made  within  the  domestic  State  before 
it  had  complied  with  the  laws  of  such  State  prescribing  the 
conditions  upon  which  it  may  enter  and  do  business  therein, 
then  its  right  to  maintain  the  action  will  depend  upon  the 
view  which  the  courts  of  the  particular  State  take  of  the  con- 
troverted question  whether  the  effect  of  its  failure  to  comply 
with  such  a  statute  is  to  render  any  contract  made  by  the  for- 
eign corporation  within  the  domestic  State  void  in  the  sense 
that  it  cannot  be  enforced  by  an  action  in  the  domestic  tribu- 
nal; and,  as  that  question  has  already  been  gone  over,  it  will 
not  again  be  considered.  Outside  of  that  question,  there  is  a 
mass  of  authority  to  the  effect  that,  although  a  foreign  corpo- 
ration may  have  neglected  to  comply  with  the  provisions  of 
the  domestic  statutes  prescribing  the  terms  and  conditions 
upon  which  it  may  enter  the  domestic  State  for  the  purpose 
of  doing  business  therein,  yet  it  nevertheless  does  not  forfeit 
the  general  right  of  action,  in  the  courts  of  the  State,  which 
is  conceded  alike  to  non-resident  persons  and  corporations.* 

'  Jewellers'  Mercantile  Agency  v.  '  The  following  cases  hold  that  the 

Douglass,  35  111.  App.  627.  failure  to  comply  with  such  statutory 

^  Ante,  §§  7950,  7956,  7957.  conditions  does  not  oust  the  foreign 
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The  meaning  of  the  rule  is  that  a  foreign  corporation  is  noi, 
by  reason  of  its  failure  to  comply  with  such  a  statute,  to  be 
outlawed.  It  may  still  bring  an  action  to  recover  possession 
of  its  real'  or  personal  property.^  It  is  a  just  conclusion  that 
the  failure  of  a  foreign  corporation  to  comply  with  a  local  statute, 
as,  for  instance,  to  file  its  articles  of  incorporation  in  the  county 
where  it  has  property,  does  not  entitle  the  domestic  citizens 
or  others  to  confiscate  such  property,  but  that  it  may  never- 
theless defend  a  suit  brought  to  recover  for  work  and  labor 
alleged  to  have  been  done  on  such  property,  although  it  has 
not  complied  with  such  a  statutory  requirement,  except  in  so 
far  as  prohibited  by  the  positive  language  of  the  statute.' 


corporation  of  its  right  to  maintain 
actions  in  the  tribunals  of  the  domes- 
tic State:  —  Utley  v.  Clark-Gardner 
Lode  Min.  Co.,  4  Colo.  369;  Christian 
V.  American  &c.  Co.,  89  Ala.  198;  s.  c. 
7  South.  Rep.  427 ;  Haley  Livestock 
Co.  V.  Routt  County,  2  Denver  Legal 
News,  275;  Tabor  v.  Goss  &c.  Man. 
Co.,  11  Colo.  419;  s.  c.  18  Pac.  Eep. 
537;  Smith  v.  Little,  67  Ind.  549; 
Probst  V.  Board  of  Domestic  Missions, 
3  New  Mex.  237;  «.  c.  5  Pac.  Rep. 
702;  Rogers  v.  Simmons,  155  Mass. 
259;  «.  c.  29  N.  E.  Rep.  580;  Fuller 
&c.  Man.  Co.  v.  Foster,  4  Dak. 
329;  s.  c.  30  N.  W.  Rep.  166;  North- 
western &c.  Ins.  Co.  V.  Brown,  36 
Minn.  108;  s.  c.  sub  nom.  Northwest- 
ern &c.  Ins.  Co.  V.  Stone,  31  N.  W. 
Rep.  54;  Powder  River  Cattle  Co. 
V.  Custer  County,  9  Mont.  145; 
s.  c.  22  Pac.  Rep.  383;  Gull  River 
Lumber  Co.  v.  Keefe,  6  Dak.  160; 
s.  c.  41  N.  W.  Rep.  743;  Chase's 
Patent  Elevator  Co.  v.  Boston  Tow- 
boat  Co.,  152  Mass.  428;  American 
Button  Hole  &c.  Co.  v.  Moore,  2  Dak. 
280;  s.  c.  8  N.  W.  Rep.  131.  In  the 
following  of  these  cases,  the  cause 
of  action,  upon  which  the  foreign  cor- 
poration was  permitted  to  sue  in  the 
domestic  State,  arose  out  of  a  contract 
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made  by  it  within  that  State  before  it 
had  complied  with  the  laws  of  the 
State  so  as  to  be  entitled  to  do  busi- 
ness therein:  —  Tabor  v,  Goss  &c. 
Man.  Co.,  11  Colo.  419;  s.  c.  18  Pac. 
Rep.  537;  Rogers  v.  Simmons,  155 
Mass.  259;  Chase's  Patent  Elevator 
Co.  V.  Boston  Towboat  Co.,  152  Mass. 
428;  Fuller  &c.  Man.  Co.  v.  Fosjer,  4 
Dak.  329;  s.  c.  30  N,  W.  Rep.  166; 
Northwestern  &c.  Ins.  Co.  v.  Brown,. 
86  Minn.  108;  s.  c.  sub  nom.  North- 
western &c.  Ins.  Co.  V.  Stone,  31 
N.  W.  Rep.  54;  American  Button 
Hole  &c.  Co.  V.  Moore,  2  Dak.  280; 
s.  c.  8  N.  W.  Rep.  181. 

^  Utley  V.  Clark-Gardner  Lode 
Min.  Co.,  4 Colo.  369;  Probst t). Board 
of  Domestic  Missions,  3  N.  M.  237 ; 
«.  c.  5  Pac.  Rep.  702. 

'  Utley  V.  Clark-Gardner  Lode 
Min.  Co.,  4  Colo.  369 ;  Smith  v.  Little, 
67  Ind.  549.  In  this  case  the  ruling 
was  that  the  statute  requiring  the  fil- 
ing of  an  instrument  by  the  foreign 
corporation  authorizing  service  of  pro- 
cess on  an  agent  in  actions  against  it, 
referred  only  to  actions  on  contracts 
made  by  it,  and  did  not  refer  to  an  ac- 
tion of  repkvin  for  the  recovery  of  the 
possession  of  its  personal  property. 

•  Weeks  v.  Garibaldi  South  Gold 
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§  7980.  Further  of  This  Subject.  —  If  it  have  property  in 
the  State  it  may  insure  the  same,  and  in  case  of  loss  may 
maintain  an  action  against  the  insurance  company;  and  if 
the  insurance  company  becomes  insolvent,  it  may  enforce  its 
judgment  against  its  stockholders  in  such  State.'  If  it  has 
taken  a  mortgage  upon  real  property  in  the  State,  it  may, 
according  to  the  best  opinion,  maintain  an  action  in  its  courts 
to  foreclose  the  same.^  And  so,  if  an  illegal  tax  is  laid  and 
enforced  against  its  property,  it  may  maintain  an  action  to 
recover  the  same.*  Some  of  the  decisions  lay  stress  upon  the 
fact  that  the  statute  prescribes  a  penalty  for  the  omission, 
where  such  is  its  language,  and  still  others  say  that  the  statute 
is  directory  merely.*  Others  proceed  upon  the  ground  already 
gone  over,  that  the  object  of  the  statute  is  not  to  prevent  the 
foreign  corporation  from  making  isolated  contracts  within 
the  domestic  State,  but  to  prevent  it  from  acquiring  a  domicile 
there  for  the  purpose  of  business  without  taking  the  statutory 
steps  of  submission  to  the  jurisdiction  of  the  domestic  courts.® 
Where  this  view  is  taken,  it  follows,  as  a  rule  of  pleading,  that 
it  is  not  necessary  for  the  foreign  corporation,  in  order  to  sus- 
tain its  action,  to  set  forth  in  its  complaint  that  it  has  corn- 


Mining  Co.,  73  Oal.  699.    The  prohi-  Brown,  86  Minn.  108 ;  s.  c.  sub  nom, 

bition  of  the  statute  in  this  case  was:  Korthwestern  &c.  Ins.  Co.  v.  Stone, 

"Any  corporation  failing  to  comply  31 N.  W.  Eep.  54.    Contra,  ante,  ^7955. 

with  the  provisions  of  this  section  So,  a  foreign  corporation  may /orec?os« 

shall  not  maintain  or  defend  any  ac-  a  mortgage  given  to  secure  a  loan  of 

tion  or  proceeding  in  relation  to  such  money  in  Pennsylvania,  in  the  face 

property,  its  rents,  issues,  or  profits,  of  the  statute  law  of  that  State  for- 

until  such  articles  of  incorporation,  bidding   foreign   corporations  to  ac- 

and  such  certified  copy  of  its  articles  quire  and  hold  real  estate  therein : 

of  incorporation,  and  such  certified  Leasure  v.  Union  Mut.  Life  Ins.  Co., 

copy  of  the  copy  of  its  articles  of  in-  91  Pa.  St.  491. 

corporation,  shall  be  filed  at  the  places  »  Powder  Kiver  Cattle  Co.  v.  Cus- 

directed  by  the  general  law  and  this  ter  County,  9  Mont.  145 ;  s.  c.  22  Pac 

section."    Cal.  Civ.  Code,  §  299.    The  Eep.  383. 

court  held  that  the  case  was  not  em-  *  Kogers  v.  Simmons,  155  Mass. 

braced  within  it.   Weeks  v.  Garibaldi  259. 
South  Gold  Mining  Co.,  supra.  »  Fuller  &c.  Man.  Co.  v.  Foster,  4 

>  Tabor  v.  Goss  &c.    Man.   Co.,  11  Dak.  329 ;  s.  c.  30  N.  W.  Eep.  166 ;  fol- 
Colo.  419;  s.  c.  18  Pac.  Eep.  537.  lowing  Cooper  Man.  Co.  v.  Ferguson, 

>  Northwestern   &c.    Ins.    Co.   v.  113  TJ.  S.  727. 

6355 


6  Thomp.  Corp.  §  7983.]     foreign  corporations. 

plied  with  the  laws  of  the  State  or  Territory,  entitling  it  to  do 
business  therein,  by  filing  its  articles  of  incorporation  and 
appointing  an  agent  upon  whom  process  may  be  served;'  but 
this,  even  if  available,  is  matter  of  defense  to  be  pleaded  and 
proved  by  the  defendant.^ 

§  7981.  Alleging  Compliance  with  Statute  Permitting 
Foreign    Corporations  to   do    Business  within   the  State, — 

Where  the  view  is  taken  that  a  foreign  corporation  cannot 
maintain  an  action  upon  a  contract  made  within  the  domes- 
tic State,  without  alleging  and  proving  that  it  has  complied 
with  the  laws  of  such  State  imposing  the  doing  of  certain 
acts  as  the  condition  upon  which  alone  it  is  permitted  to  do 
business  within  the  State,  —  such  as  having  a  duly  consti- 
tuted agent  and  known  place  of  business  in  the  State,  it  will 
not  be  sufficient  for  it  to  allege,  in  general  terms,  that  it  has 
complied  with  the  laws  of  the  State  authorizing  foreign  cor- 
porations to  do  business  therein,  because  that  is  merely  stat- 
ing a  conclusion  of  law;  but  it  must  aver  that  it  has  done  the 
acts  which  the  statute  requires,  stating  what  acts  it  has  done.' 

§  7983.  Pleading  Statutes  Invalidating  Contracts  of  For- 
eign Corporations  not  Authorized  to  do  Business  in  the 
State.  —  Where  there  is  a  statute  avoiding  the  contracts  of 

*  American  Button  Hole  &c.  Co.  v.  1885,  as  corrected  by  an  amendment 

Moore,  2  Dak.  280;  s.  c.  8  N.  W.  Eep.  enacted  April  4,  1887),  to  allege  that 

131.  it    had,  at    the    time  the  suit  was 

'  For  a  case  where  it  was  not  suf-  brought,  an  agent  or  representative 

ficiently  pleaded  and  proved,  see  Gull  in  the  county,  or  that  its  principal 

Eiver  Lumber  Co.  v.  Keefe,  6  Dak.  office  was  in  the  county,  —  either  al- 

160 ;  s.  c.  41  N.  "W.  Eep.  743.  legation  being  sufficient.    Bradstreet 

'  Mullens   v.  American   Freehold  Co.  v.  Gill,  72  Tex.  115 ;  s.  c.  13  Am. 

Co.,  88  Ala.  280;  s.  c.  7  South.  Eep.  St.  Eep.  768;  2  L.  E.  A.  405;  9  S.W. 

201.      So,  in  the  Texas  procedure,  it  Eep.  753.     An  allegation  in  a  special 

seems  to  be  not  necessary,  in  an  action  plea  to  the  jurisdiction,  — or  rather  to 

against  a  foreign  corporation  doing  the  venue,  —  that  the  defendant  corpo- 

business  in  the  State,  to  allege  the  ration  had  a  local  agent  in  another 

facts  upon  which  the  governing  stat-  county  of  the  State,  other  than  the 

ute  predicates  jurisdiction  of  actions  one  in  which  it  is  sued,  sufficiently 

against  foreign  corporations ;  and  un-  shows  that  it  is  doing  business  within 

der  such  a  statute  (Tex.  Act  Mar.  31,  the  State,  within  the  meaning  of  a 
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foreign  corporations  which  have  failed  to  comply  with  certain 
statutory  conditions  precedent  before  doing  business  within 
the  domestic  State,^  if  such  a  corporation  sues  to  enforce  a 
contract,  and  this  statutory  defense  is  set  up,  the  answer  by 
which  it  is  set  up  must  show  that  the  contract  was  made 
within  the  domestic  State,"  or  it  will  be  bad  on  demurrer;' 
and  the  rule  of  pleading  is  the  same  where  the  broker  of  a 
foreign  corporation  sues  a  citizen  to  recover  commissions  on  a 
loan  which  he  has  negotiated  for  the  defendant  with  a  foreign 
corporation.* 

§  7983.  Power  to  Buy  at  Execution  Sales.  —  The  power 
of  a  corporation  to  sue  for  the  collection  of  its  just  debts,  or 
the  enforcement  of  its  other  rights,  might  be  ineffectual  in 
many  cases,  unless  the  power  were  conceded  to  it,  which  is 
possessed  by  ordinary  plaintiffs,  of  bidding  and  buying  in 
sales  of  property  under  executions  sued  out  i»pon  judgments 
in  its  favor;  and  accordingly  this  power  has  been  judicially- 
conceded.*  So,  the  power,  conceded  to  a  foreign  corporation, 
of  lending  its  money  upon  a  mortgage  security,^  carries  with  it, 
by  necessary  implication,  a  concession  of  the  power  to  fore- 
close the  mortgage,  and  to  protect  its  rights  by  becoming  the 
purchaser  at  the  judicial  sale  which  takes  place  in  the  fore- 
closure proceedings." 

§  7984.  Allegation  of  Corporate  Existence  in  Actions  by 
and  against  Foreign  Corporations.  —  It  is  believed  that  the 
rules  obtaining  in  many  jurisdictions,  already  considered, 
which  dispense  entirely  with  the  allegation  that  the  plaintiff 

statute    relating   to    jurisdiction    of  *  Collier  v.  Davis,  94  Ala.  456 ;  s.  c. 

actions  against  foreign  corporations.  10    South.   Eep.    86;    distinguishing 

St.  Louis  &c.  E.  Co.  V.  Whitley,  77  Dudley  v.  Collier,  87  Ala.  431 ;  «.  c.  13 

Tex.  126;  s.  c.  13  S.  W.  Eep.  853.  Am.  St.  Eep.  55. 

'  Ante,  §  7928,  et  seg.;  §  7950,  et  seg.  '  Elston  v.  Piggott,  94  Ind.  14;  Co- 

'  As  to  the  situs  of  contracts  with  lumbus  Buggy  Co.  i;.  Graves,  108  111. 

reference  to  such  statutes,  see  ante,  459,  463. 

§§  7968,  7970.  *  Pancoast  *.  Travelers'  Ins.  Co., 

»  Finch  V.  Travelers'  Ins.  Co.,  87  79  Ind.  172. 

Ind.  802.  '  Elston  t;.  Piggott,  94  Ind.  14,  19. 
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or  defendant  is  a  corporation,'  or  which  permit  that  allegation 
to  be  made  in  the  most  general  language,  without  pleading  the 
charter  or  incorporating  statute,  or  explaining  how  it  came  to 
be  a  corporation,^  —  ^'Pply  to  foreign  as  well  as  to  domestic 
corporations.'  Unless  there  is  a  local  statute  which,  by  its 
terras,  or  by  the  construction  placed  upon  it  by  the  highest 
court  of  the  State,  imports  otherwise,  a  foreign  corporation, 
suing  in  a  court  of  the  domestic  State  or  Territory,  need  not 
allege  in  its  complaint  that  it  has  filed  with  the  Secretary  of  the 
State  a  copy  of  its  articles  of  incorporation,  and  appointed  an 
agent  to  receive  service  of  process,*  though  there  are  statutes, 
and  holdings  thereunder,  which  make  this  a  condition  pre- 
cedent  to  its  right  of  action,  which  must  be  alleged.^ 

•  Ante,  §  7658.  sary,  to  enable  such  a  corporation, 

*  Ante,  §  7661.  when  suing,  to  put  in  evidence  its 
'  For  instance,  a  foreign  corpora-     act  of  incorporation  granted  by  the 

tion,  suing  in  the^courts  of  Ohio,  is  legislature  of  the  foreign  State,  that 

not  required  to  set  out  in  its  petition  it  should  have  pleaded  such  statute, 

the  terms  of  its  charter,  showing  its  since  to  require  this  would  lead  to 

capacity    to    maintain    the    action,  great  prolixity  in  pleading :  Paine  v. 

Smith  V.  Weed  Sewing  Machine  Co.,  Lake  Erie  &c.  R.  Co.,  31  Ind.  283,  364. 
26  Ohio  St.  562.    So,  it  has  been  held,  *  American  Button  Hole  &c.  Co.  v. 

in  Indiana,  in  the  case  of  a  corpora-  Moore,  2  Dak.  280 ;  «.  c.  8  N.  W.  Eep. 

tion  formed  by  the  concurrent  legisla-  131. 
tion  of  two  States,  that  it  is  not  neces-  '  Ante,  §§  7965,  7966. 
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CHAPTER     CXCVII. 

ACTIONS  AGAINST  FOREIGN  CORPORATIONS. 


Section 

7988.  Summary  statement  of  the  cases 

in  which  a  foreign  corpora- 
tion may  be  sued. 

7989.  Early  doctrine  tha,t  actions  in 

personam  did  not  lie  against 
foreign  corporations. 

7990.  How  under  the  English  law. 

7991.  Doctrine  that  express  legislative 

sanction  is  necessary. 

7992.  Corporation    can   contract    for 

service  of  process  in  a  foreign 
country. 

7993.  Progress  of  statutory  changes 

domesticating  foreign  corpo- 
rations for  jurisdictional  pur- 
poses. 

7994.  May  be   sued   through    their 

agents  in  any  State  into 
which  they  migrate. 

7995.  Must  do  business  within  the 

State  and  be  served  by  an 
authorized  agent. 

7996.  Jurisdiction  as  depending  upon 

the  amount  and  kind  of  bus- 
iness done  by  the  officer  or 
agent  within  the  State. 

7997.  Statutes  creating  or  extending 

the  right  of  action  against 
foreign  corporations. 

7998.  Modern  doctrine  that  corpora- 

tions may  establish  domiciles 
in  other  States. 

7999.  Modern  rule  as  to  residence  of 

corporations  for  purposes  of 
jurisdiction. 


Section 

8000.  Modern  rule  that  trading  corpo- 

ration may  be  sued  wherever 
it  has  a  place  of  trade. 

8001.  Non-residents  have  no  constitu- 

tional right  of  action  against 
foreign  corporations. 

8002.  Further  as  to  actions  by  non- 

residents against  foreign  cor- 
porations. 

8003.  Foreign  corporations  not  suable 

by  non-residents  on  foreign 
contracts. 

8004.  Contra,  that  non-residents  may 

sue  foreign  corporations  on 
foreign  contracts. 

8005.  Foreign  corporations  not  suable - 

for  torts  committed  in  foreign 
States. 

8006.  But  suable  for  torts  committed 

in  domestic  States. 

8007.  For  what  causes  residents  may 

sue  foreign  corporations. 

8008.  Foreign  corporations  not  suable 

ex  contractu  except  upon  do- 
mestic contracts. 

8009.  Actions  against  foreign  corpora- 

tions, under  N.  Y.  Code. 

8010.  Actions  against  foreign  corpo- 

rations which  have  migrated 
from  the  domestic  State. 

8011.  Jurisdiction  of  actions  by  stock- 

holders to  redress  grievances 
in  corporate  management. 

8012.  Actions    against    corporations 

created  by  the  concurrent  leg- 
islation of  several  States. 


§  7988.  Summary    Statement    of    the  Cases    in    "Which    a 
Foreign  Corpoi-ation  may  be  Sued.  —  The  principle  of  juris- 
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prudence  remains  that  a  corporation  cannot,  any  more  than  a 
natural  person,  be  sued  in  an  action  in  personam  in  a  State 
within  whose  limits  it  has  never  been  found.  But  from  what 
has  preceded  it  appears  that  there  are  three  leading  exceptions 
to  this  rule;  that  a  corporation  can  be  sued  in  another  State  or 
country:  1.  When  it  has  established  a  permanent  agency  for 
the  prosecution  of  its  business  in  such  other  State  or  country,  and 
in  many  instances,  by  force  of  statute,  as  hereafter  seen,  by 
service  on  subordinate  agents;^  2.  When  it  has  agreed  with 
the  State  into  which  it  thus  migrates  for  the  purposes  of  its 
business,  that  it  may  be  sued  within  the  State,  and  that 
process  may  be  served  upon  it  by  service  upon  an  officer 
appointed  and  empowered  by  it,  or  designated  by  the  State;^ 
3.  When  it  has  agreed  with  the  opposite  party  to  the  contract 
that  an  action  may  be  brought  against  it  to  enforce  the  con- 
tract in  a  State  or  country  other  than  that  of  its  particular 
domicile;^ — in  which  cases  it  creates  by  contract,  and  for  the 
purposes  of  the  particular  contract,  an  artificial  domicile 
difi'erent  from  that  ascribed  by  the  law,  under  the  opera- 
tion of   the  principle  modus  et  conventio  vincunt  legem.* 

§  7989.  Early  Doctrine  that  Actions  in  Personam  did  not 
liie  against  Foreign  Corporations.  —  In  the  earlier  stages  of 
American  jurisprudence,  the  judicial  conception  was  that  an 
action  could  not  be  prosecuted  by  summons,  —  in  other  words, 
that  an  action  in  personam  could  not  be  prosecuted  against  a 
foreign  corporation.  The  reason  was  that  already  gone  over 
in  former  chapters  in  this  title, — that  a  corporation  is  a  dis- 
tinct entity  or  person  in  the  eye  of  the  law;  that  it  is  the 
creature  of  the  sovereign  State  by  or  under  whose  laws  it  is 
created;  that  it  cannot  migrate,  but  must  dwell  in  the  place 

'  PoBt,  k  8024,  eiseq.  rule  that  a  foreign  law  is  a  question 

'  Post,  §§  7992,  8025,  et  seg.  of  fact,  see  1  Thomp.  Trials,  §  1054. 

'  Post,  §  7992.  Not  necessary  to  allege  in  complaint 

*  That  the  existence  of  a  foreign  facts  showing  that  foreign  corporation 

corporation  is  a  question  of  fact  for  a  is  suable  within  the  State  under  the 

jury,  see  Lindauer  v.  Delaware  &c.  State  statute:  Friezen  v.  AUemania 

Ins.  Co.,  13  Ark.   461.     Analogous  Fira  Ins.  Co.,  30  Fed.  Rep.  349. 
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of  its  creation;* — from  which  premises  the  conclusion  logically 
followed  that  it  could  not  get  over  the  boundaries  of  the  State 
creating  it,  into  another  State,  in  such  a  sense  as  to  be  there 
served  with  a  summons  in  a  civil  action.  This  was  the  law 
of  Massachusetts  as  late  as  1834;*  the  law  of  Connecticut  as 
late  as  1841;^  was  seemingly  the  law  of  New  York  in  1819;* 
and  seems  to  have  been,  in  a  qualified  sense,  the  law  of  that 
State  as  late  as  1859;^  and  of  New  Jersey  as  late  as  1853;'  and 
of  Minnesota  as  late  as  1865.'  Although  some  of  the  stock- 
holders of  the  foreign  corporation  resided  in  the  domestic 
State,  and  although  service  of  summons  was  had  upon  its 
secretary  while  temporarily  there,  yet  this  would  not  support 
an  action  against  it  in  personam.*  These  holdings  were  grossly 
illogical  and  unjust.  A  foreign  corporation  could  enter  the 
domestic  State  by  its  agents,  and  incur  obligations  there  in 
favor  of  the  domestic  citizen,  and  yet  it  could  not  be  held 
answerable  for  the  performance  of  those  obligations,  in  actions 


*  Bank  of  Augusta  v.  Earle,  13  Pet. 
(U.  S.)  519,  521. 

'  Peckham  v.  North  Parish,  16 
Pick.  (Mass.)  274.  That  a  foreign 
corporation  can  only  be  sued  in  Mas- 
sachusetts by  means  of  an  atlachment 
of  its  property,  in  the  absence  of  a 
statutory  authorization,  see  Andrews 
V.  Michigan  Central  E.  Co.,  98  Mass. 
534;  s.  c.  97  Am.  Dec.  51;  and  com- 
pare First  National  Bank  v.  Hunting- 
ton, 129  Mass.  444,  446,  where  the 
previous  case  is  distinguished. 

*  Middlebrooks  v.  Springfield  Fire 
Ins.  Co.,  14  Conn.  301. 

*  M'Queen  ti.  Middletown  Man. 
Co.,  16  Johns.  (N.  Y.)  5,  dictum  by 
Spencer,  C.  J. 

'  Cumberland  &c.  Co.  v.  Hoffman 
&c.  Co.,  30  Barb.  (N.  Y. )  159.  In  this 
case  it  was  reasoned  that  a  foreign 
corporation  could  not  be  sued  in  New 
York,  except  upon  some  principle 
of  necessity  or  fitness  suggested  by 
peculiar  circumstances.    The  cause, 


or  at  least  the  subject  of  action,  must 
have  arisen  in  the  State  of  New  York, 
or  some  property  must  be  there  situ- 
ated which  could  be  acted  upon  by 
the  action.  The  courts  of  New  York 
would  not  entertain  jurisdiction  of  a 
suit  between  two  corporations,  both 
chartered  under  the  laws  of  Mary- 
land, respecting  lands  lying  within 
the  State  of  Maryland,  the  object  of 
which  suit  was  to  annul  a  conveyance 
of  such  lands,  made  to  the  defendant 
corporation  on  the  ground  of  fraud, 
which  conveyance  was  executed  and 
acknowledged  in  Maryland,  and  put 
upon  record  there.  From  this  con- 
clusion, which,  on  the  facts  presented, 
seems  sound  and  proper,  Davies,  J., 
dissented. 

*  Moulin  V.  Trenton  Mut.  &c.  Ins. 
Co.,  24  N.  J.  L.  222. 

■f  Sullivan  v.  La  Crosse  &c.  Co.,  10 
Minn.  386. 

^  Middlebrooks  v.  Springfield  Fire 
Ins.  Co.,  14  Conn.  301. 
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founded  upon  process  served  upon  its  agent  through  whom  it 
incurred  them.  On  the  other  hand,  if  the  domestic  citizen 
failed  to  perform  the  obligation  on  his  part,  the  foreign  cor- 
poration had  a  complete  right  of  action  against  him  in  the 
forum  of  his  residence.  The  same  doctrine,  applied  to  the 
modern  species  of  corporation  known  as  the  "  tramp  corpora- 
tion," would  enable  the  citizens  of  a  State  to  elude  the  jurisdic- 
tion of  the  courts  of  that  State  over  their  business  transactions, 
by  organizing  themselves  into  a  pretended  corporation  under 
the  laws  of  another  State,  to  do  business  in  their  own  State. 
A  foreign  corporation  was  thus  a  species  of  alien  enemy,  which 
could  enter  the  domestic  State,  and  strike  without  being  struck, 
and  incur  obligations  without  being  made  to  answer  for  them 
in  the  place  where  they  were  incurred.  Moreover,  the  prem- 
ise on  which  the  ancient  doctrine  was  founded, — that  a  cor- 
poration cannot  migrate,  but  must  dwell  in  the  place  of  its 
creation,  —  was  a  mere  subtlety  and  opposed  in  many  cases  to 
the  real  fact.  The  only  corporations  which  cannot  migrate 
are  those  fixed  corporations,  established  for  governmental, 
and  other  like  purposes.  Trading  corporations,  which  can 
send  their  ships  to  all  parts  of  the  world,  and  establish 
their  agencies  in  every  country,  can,  and  constantly  do,  mi- 
grate; and  one  of  the  most  ordinary  spectacles  of  modern 
business  life  is  the  formation  of  corporations  in  States  and 
countries  where  they  never  intend  to  carry  on  their  business, 
for  the  purpose  of  carrying  on  that  business  in  other  States 
and  countries,  under  a  hospitality  extended  to  them  by  the 
comity  of  such  other  States  or  countries.  Business  corporations, 
then,  can  migrate  and  acquire  domiciles  in  States  or  countries 
other  than  that  of  their  origin.  They  can  in  those  domiciles, 
make,  take,  and  break  contracts,  and  commit  torts;  and  it  is 
hence  a  reasonable  conclusion  that  they  can  be  sued  wherever 
they  establish  a  permanent  domicile  for  the  purposes  of  their 
business,  and  this  without  the  aid  of  the  local  statute  law. 
This  is  now  the  law  both  in  England  and  America.^   The  anom- 

'  As  to  the  American  law,  see  ante,     Carrugi,  41  Ga.  660;  Western  Union 
4  7889,  et  seg.;  City  &c.  Ins.  Co.  v.     Tel.  Co.  v.  Pleasants,  46  Ala.  641.  And 
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alous  and  unjust  rule  of  law  which  denied  actions  against 
foreign  corporations  has  been  uprooted,  it  may  be  assumed, 
in  every  State  of  the  American  Union,  by  statutes,  already 
considered,'  imposing  upon  foreign  corporations,  as  a  condi- 
tion precedent  to  their  right  to  do  business  within  the  State, 
the  necessity  of  establishing  a  permanent  agent  in  the  State, 
and  of  empowering  him  to  receive  service  of  process  in  actions 
against  them.^ 

§  7990.  How  under  the  English  IJaw.  —  Down  to  the  year 
1885  the  opinion  was  expressed  by  the  Lord  Chief  Justice  of  Eng- 
land, that  there  was  no  case  in  which  it  was  held  that  a  foreign  cor- 
poration could  be  sued  in  that  country.'  It  is  true  that,  prior  to  that 
time,  there  were  dicta  tending  to  the  contrary  conclusion.'  The  very 
stress  of  justice  has  operated  to  change  this  rule  in  that  country. 
Under  statutory  authorization,  the  judges  in  that  country  have  made 
a  rule  to  the  effect  that  if  a  foreign  corporation  carries  on  busi- 
ness in  a  definite  way  in  England,  then  it  is  suable  there,  and  can 
be  served  there,  if  service  can  be  effected  upon  any  person  who  suffi- 
ciently answers  the  description  of  a  "head  ofi&cer"  in  charge  of  its 
business  within  the  jurisdiction;"  and  another  rule  that  a  foreign 

comparelronAgePub.  Co.  V.  Western  Louis  &c.  Ins.  Co.  v.  Cohen,  9  Mo. 
Union  Tel.  Co. ,  83  Ala.  498 ;  s.  c.  3  Am .  416,  446. 
St. Rep.  758 ;  3  South.  Rep.  449.  "If,  '  Ante,  § 7935. 
upon  principles  of  law  or  comity,  '  Statutes  affirming  the  principle 
corporations  created  in  one  jurisdic-  of  the  text,  and  decisions  thereon, 
tion  are  allowed  to  hold  property  and  such  as  National  Bank  v.  Hunting- 
maintain  suits  in  another,  it  would  ton,  129  Mass.  444, — are  too  numer- 
be  strange  indeed  if  they  should  not  ous  for  a  collected  citation.  They  are 
also  be  liable  to  be  sued  in  the  same  dealt  with  distributively  in  this  and 
jurisdiction.  If  we  recognize  their  in  a  former  chapter, 
existence  for  the  one  purpose,  we  '  Nutter  v.  Messageriea  Maritimes 
must  also  for  the  other.  If  we  admit  (Q.  B.Div.),  54  L.  J.  527. 
and  vindicate  their  rights,  even-  *  Newby  w.VonOppen,  L.R.7Q.  B. 
handed  justice  requires  that  we  also  293;  «.  c.  26  L.  T.  Rep.  (n.  s.)  164, 
enforce  their  liabilities,  and  not  send  per  Blackburn,  J. ;  Westman  v.  Snick- 
our  citizens  to  a  foreign  jurisdiction  arefabrik,  1  Ex.  Div.  237,  240,  per 
in  quest  of  redress  for  injuries  com-  Bramwell,  B. ;  Palmer  v.  Gould's 
mitted  here."  Libbey  v.  Hodgdon,  9  Man.  Co.,  Week.  Notes  [1884],  p.  63, 
N.  H.  394,  opinion  by  Wilcox,  J.  See  per  Field,  J.  The  writer  is  indebted 
also  March z).  Eastern  E.  Co.,  40  N.  H.  to  a  brief  editorial  in  the  Law  Times 
548,  579;  «.  c.  77  Am.  Dec.  732;  St.  (London),  for  these  references. 

'  Order  IK,  rule  8. 
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corporation  can,  in  certain  cases,  be  served  out  of  the  jurisdiction 
with  the  writ,  or  notice  of  the  writ,  in  the  same  way  as  a  natural 
person.  The  English  Court  of  Appeal  finally  decided,  in  two  nota- 
ble cases,  that  whenever  a  foreign  corporation  comes  into  England^ 
and  establishes  a  permanent  branch  or  agency  there  for  the  pur- 
pose of  carrying  on  its  business,  it  may  be  sued  in  the  courts  of 
England  by  a  process  served  upon  the  manager  of  that  branch  or 
agency,  in  like  manner  as  though  it  were  a  domestic  corporation,* 

§  7991.  Doctrine  that  Express  Liegislative  Sanction  is 
Necessary. —  Where  the  doctrine  has  acquired  a  footing  in  its 
full  meaning,  that  a  corporation  cannot  be  sued  in  personam, 
except  within  the  State  of  its  creation,  then,  it  logically  fol- 
lows that,  in  order  to  sustain  such  an  action,  there  must  be  a 
statute  authorizing  it^  That  it  is  within  the  power  of  the  legis- 
lature of  a  State  to  enact  such  a  statute  in  respect  of  foreign 
corporations  coming  within  the  limits  of  the  State  to  do  busi- 
ness, has  been  affirmed,'  and  has  never  been  seriously  doubted; 
though  the  effect  of  such  a  judgment  as  evidence  in  the  courts 
of  other  jurisdictions  rests  upon  a  different  footing.  Indeed, 
an  assumption  of  jurisdiction  in  this  respect  has  taken  place 
in  most  of  the  States,  generally  through  affirmative  legislative 
action,  extending  the  process  of  the  State  over  foreign  corpo- 
rations coming  within  its  limits.* 

^  Haggin  v.  Comptoir  d'Escompte  process  upon  foreign  partnerships  hav- 

(Q.  B.  Div.),  58  L.  J.  (Q.  B.)  508;  s.  c.  ing  branches  inEngland, — see  Western 

7  Kail.  &  Corp.  L.  J.  167;  Mason  v.  Nat.  Bank  v.  Perez  (0.  A.),  (1891)  1 
Comptoir  d'Escompte  (Q.  B.  Div.),  Q.  B.  304;  Lysaght  v.  Clark  &  Co., 
58  L.  J.  CQ.  B.)  508;  approving  New-  (1891)  1  Q. 'b.  552;  Shepherd  ». 
by  D.  Von  Oppen.  L.  E.  7  Q.  B.  293 ;  Hirsch,  45  Ch.  Div.  231. 

8.  c.  26  L.  T.  Rep.  (n.  s.)  164,  and  »  Lathrop  v.  Union  Pacific  E.  Co., 

Lhoneux   v.  Hong    Kong  &c.  Bank  1  MacArthur  (U.  S.),  234;  Barnett  ?;. 

Corp.,  33  Ch.  Div.  446;  s.  c.  54  L.  T.  Chicago  &c.  E.  Co.,  6  Thomp.  &  C. 

Eep.  (N.  s.)  856.     See  also  Berland  v.  (N.  Y.)  359;  s.  c.  4  Hun  (N.  Y.),  114. 

Eoxburn  Co.,  60  L.  T.  Eep.  (n.  s.)  »  Barnett  v.  Chicago  &c.  E.  Co.,  6 

5S6,  where  leave  was  granted  to  serve  Thomp.  &  C.  (N.  Y.)  359 ;  s.  c.  4  Hun 

a  writ  out  of  the  jurisdiction  upon  a  (N.  Y.),  114.    Further  as  to  the  juris- 

Scotch  company,  having  branches  in  diction  of  the  courts  of   New  York 

England.    Compare  Watkins  v.  Scot-  over  foreign  corporations  doing  busi- 

tish  Imp.  Ins.  Co.,  23  Q.  B.  Div.  285;  nesa  within  the  limits  of  the  State, — 

and  Jones  v.  Scottish  Accident  Ins.  see  Eedmond  v.  Hoge,  5  Thomp.  &  0. 

Co.,  17  Q.  B.  Div.  421;  s.  c.  55  L.  T.  (N.  Y.)  386;  s.  c.  3  Hun  (N.  Y.),  171. 

Kep.  (N.  s.)  218.     As  to  service  of  *  Thus,  in  1877  the  courts  of  Mis- 
6364 


ACTIONS  AGAINST.     [6  Thomp.  Oorp.  §  7992. 

§  7992.  Corporation  can  Contract  for  Service  of  Process 
in  a  Foreigrn  Country.  —  The  opinion  has  been  recognized,* 
and  acted  upon,  that  a  foreign  corporation  may,  by  a  stipu- 
lation in  a  contract  with  a  private  person,  subject  itself  to  the 
jurisdiction  of  the  courts  of  England  for  the  purpose  of  an 
action  to  enforce  the  contract.^  For  equal  reasons,  it  may 
contract  with  the  State,  in  consideration  of  being  admitted  to 
do  business  therein,  for  service  of  process  upon  it,  within  the 
State,  upon  a  resident  agent  appointed  and  empowered  for 
that  purpose.*  It  is  also  settled  in  the  American  law  that  a 
State  has  the  right  to  exclude  foreign  corporations  from  set- 
tling within  its  limits,  and  consequently  the  right  to  prescribe 
the  terms  upon  which  they  may  come  and  settle  there;  from 
which  the  conclusion  follows  that  the  State  may,  as  one  of  its 
terms,  require  the  foreign  corporation  to  submit  to  the  juris- 
diction of  its  courts,  by  appointing  and  empowering  an  agent 
within  its  limits  upon  whom  process  in  actions  against  it  may 
be  served,  or  by  designating  an  officer  of  the  State  for  that 
purpose;*  and  that  when  a  corporation  does  so  consent,  and 
process  in  an  action  against  it  is  served  upon  a  person  thus 


aouri  could  not  acquire  by  summons  mitted  to  the  iurisdiction  of  the  High 

jurisdiction  of  an  action  against  a  for-  Court  in  England  and  elected  a  dom- 

eign  corporation  whose  chief  office  was  icile  in  England,  and  it  was  further 

not  within  the  State  of  Missouri,  hut  agreed  that  a  certain  firm  in  Thread- 

the  process  could  only  be  by  attach-  needle  Street,  or  any  member  thereof 

ment:  HUl  v.  Wheeler&c.  Co.,  4  Mo.  for  the  time  being,   should  be  the 

App.  695.    But  this  rule  has  been  Soci6t6's  agents  upon  whom  service 

changed  by  statute  in  that  State,  as  of    any  writ  or  process    should    be 

we  shall  presently  see :  post,  §  7993.  effected,  and,  being  so  effected,  should 

1  By  Mr.  Justice  North  in  Soci6t6  be  good    against    the   Soci6t6.    The 

des  Metaxix  v.  Gompanhia  Portugueza  Tharsis  Company  instituted  an  action 

&c.  Huelva,  Weekly  Notes  (1889),  p.  against  the  Soci6t6  in  respect  of  a 

32.  matter  arising  out  of  the  contract, 

'  Tharsis  Co.  v.  Soci^td  des  Metaux  and  effected  service  upon  the  firm  in 

(Q.  B.  Div.),  60  L.  T.  Rep.  (n.  s.)  924.  Threadneedle  Street  in  the  manner  so 

The  case  was  this :  The  Tharsis  Cop-  provided  by  the  contract.    It  was  held 

per  Company  entered  into  a  contract  by  Lord  Coleridge  and  Mr.  Justice 

with  the  8oci6t6  des  Metaux.    The  Meld  that  the  service  was  good, 

contract  contained  a  clause  that,  for  *  Ante,  §  7935. 

the  purposes  thereof,  the  Soci6t6  sub-  *  Ante,  §  7935. 
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designated,  and  a  judgment  rendered  against  it  in  personam  in 
such  an  action,  the  judgment  is  good  everywhere} 

§  7993.  Progress    of    Statutory    Changres    Domesticating' 
Foreign  Corporations  for  Jurisdictional  Purposes.  —  Let  us 

trace,  for  a  moment,  the  progress  of  some  of  the  statutory 
changes  which  have  been  gradually  taking  place  in  the  States 
whereby  foreign  corporations  have  been  domesticated,  so  to 
speak,  for  the  purpose  of  the  jurisdiction  of  their  courts,  —  in 
other  words,  where  the  process  of  the  domestic  courts,  in  actions 
in  personam,  has  been  extended  over  them  through  service  ac- 
quired upon  their  ordinary  agents.  The  construction  of  the 
statutes  of  Missouri  was,  for  many  years,  uniform  to  the  effect 
that,  if  the  chief  office  or  place  of  business  of  a  company  incor- 
porated under  the  laws  of  another  State  was  situated  in  the 
State  of  Missouri,  then  the  corporation  was  regarded  as  a 
domestic  corporation  and  amenable  to  the  jurisdiction  of  the 
courts  of  Missouri  by  the  common  process  of  summons.  Where, 
however,  its  chief  office  or  place  of  business  was  not  in  Mis- 
souri, then  it  was  necessary  to  proceed  against  it  as  a  non- 
resident by  attachment.^  When,  therefore,  the  defendant  was 
a  foreign  corporation  and  had  not  its  chief  office  or  place  of 
business  in  Missouri,  and  was  nevertheless  proceeded  against 
by  summons,  the  suit  would  be  dismissed  for  want  of  juris- 
diction.^ The  Missouri  statute  was,  however,  amended,  and 
these  decisions  superseded  by  the  Revision  of  1879,  which 
provided:  "A  summons  shall  be  executed,  except  as  other- 
wise provided  by  law,  either  ....  fourth,  where  the  defend- 
ant is  a  corporation  or  joint-stock  company,  organized  under 
the  laws  of  any  other  State  or  country,  and  having  an  office 
or  doing  business  in  this  State,  by  delivering  a  copy  of  the 
writ  and  petition  to  any  officer  or  agent  of  such  corporation 

>  Post,  §  8028.  Mo.  520 ;  Baile  v.  Equitable  Fire  Ins. 

»  Farnsworth  v.  Terre  Haute  R.  Co.,  68  Mo.  617. 
Co.,  29  Mo.  75;  St.  Louis  ?;.  Wiggins  '  Middough  v.  St.  Joseph  &c.  R. 

Ferry  Co.,  40  Mo.  580;  Robb  ?;.  Chi-  Co.,  supra;   Baile  v.  Equitable  Fire 

cago  &c.  R.  Co.,  47  Mo.  640;  Mid-  Ins.  Co.,  supra. 
dough  V.  St.  Joseph  &c.  B.  Co.,  51 
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or  company,  in  charge  of  any  office  or  place  of  business;  or  if 
it  have  no  office  or  place  of  business,  then  to  any  officer,  agent, 
or  employ^  in  any  county  where  such  service  may  be  ob- 
tained." *  Under  this  statute  service  of  summons  upon  a  non- 
resident corporation,  having  an  office  or  doing  business  in 
Missouri  in  the  manner  therein  provided,  has  the  effect  of 
personal  service,  and  gives  the  court  jurisdiction  to  enter  a 
general  judgment.'' 

§  7994.  May  be  Sued  througrb  their  Agents  in  Any  State 
into  WWch  They  Migrate.  —  The  ancient  doctrine  that  a  for- 
eign corporation  cannot  be  sued  is  a  just  doctrine  so  long  as 
it  is  strictly  confined  to  a  corporation  which  remains  at  home. 
This  will  be  obvious  if  we  reflect  for  a  moment  how  anomalous 
it  would  be  for  a  court  to  hold  that  a  municipal  corporation, 
created  and  existing  in  one  State,  might  be  sued  in  the  courts 
of  another  State.  But,  on  the  contrary,  as  the  modern  princi- 
ple has  been  established  that  a  corporation  may,  for  qualified 
purposes,  and  especially  for  the  purposes  of  its  business,  estab- 
lish a,residence  in  States  and  countries  other  than  that  in  which 
its  chief  domicile  is,  it  is  a  reasonable  and  just  conclusion  that 
when  it  does,  by  its  officers  and  agents,  enter  another  State  or 
country  for  the  purpose  of  carrying  on  its  business  there,  it  be- 
comes amenable  to  the  process  of  such  State  or  country,  in  like 
manner  as  though  such  State  or  country  had  been  the  State 
or  country  of  its  own  domicile;  that  it  is  affected  with  notice 
through  the  service  of  process  upon  the  agents  whom  it  ap- 

"  E.  S.  Mo.  1879,  §  3489;  1  E.  S.  change  of  the  statute.  When  so  pro- 
Mo.  1889,  §  2017.          '  ceeded  against  before  a  justice  of  the 

*  McNichol  V.  United   States  &c.  peace,  the  non-resident  corporation 

Agency,  74  Mo.  457 ;  reversing  s.  e.  9  must  take  an  appeal  within  ten  days 

Mo.  App.  599.    The  effect  of  this  stat-  of  the  judgment,  as  required  by  the 

ute  has  been  practically  to  domesticate  statute,   or    its  appeal  will   be    dis- 

non-resident  corporations  which  have  missed,  though  if  it  could  be  regarded 

an  office  or  agent  within  the  State  of  as    a    non-resident    it    would    have 

Missouri,  so  far  as  legal  procedure  is  twenty  days  within  which  to  appeal, 

concerned.     Such  a  corporation  may  Harding  v.  Chicago  &c.   E.   Co.,   80 

therefore   be  proceeded    against  by  Mo.  659;  Orutsinger  v.  Missouri  &c. 

garnishment,    although    such    might  E.  Co.,  82  Mo.  64.    See  also  Slavens 

not  have  been  the  case  prior  to  the  v.  Pacific  E.  Co.,  51  Mo.  308. 

6367 


6  Thomp.  Corp.  §  7995.]     foreign  corporations. 

points  to  transact  its  business  in  such  State  or  country,  as 
much  as  it  would  be  by  the  service  of  process  upon  its  own 
principal  officers  in  the  State  or  country  of  its  residence;  and 
that  a  judgment  against  it,  in  personam,  founded  upon  such 
service,  will  have  the  same  conclusive  effect  against  it,  and  will 
be  equally  evidence  against  it  in  the  courts  of  every  other 
State  or  country.^  The  distinction  is  clearly  this:  If  the  for- 
eign corporation  confines  its  operations  to  the  State  within 
which  it  was  created,  it  cannot  be  sued  in  a  State  where  it  has 
no  office  or  transacts  no  business,  by  serving  process  on  its 
president  or  other  officer  when  accidentally  present  within  such 
State.  Such  officer  does  not  represent  the  corporation,  or 
carry  with  him  his  official  character  into  a  State  where  the 
corporation  has  done  no  business  and  has  not  established 
any  office.^  But  when  a  foreign  corporation  sends  its  officers 
and  agents  into  another  State,  and  establishes  its  business 
there,  it  is  liable  to  be  brought  into  the  courts  of  such  State 
by  a  service  of  process  upon  such  officers,  so  acting  for  it,  and 
a  judgment  founded  upon  such  service  will  be  good  everywhere.^ 

§  7995.  Must  do  Business  within  the  State  and  be  Served 
by  an  Authorized  Ag-ent.  —  This  conducts  us  very  nearly  to 
the  governing  principle,  —  a  principle  which  has  been  thrown 
into  the  clearest  light  by  an  opinion  of  the  Supreme  Court  of 
the  United  States  written  by  Mr.  Justice  Field.  That  princi- 
ple is  twofold:  1.  That  the  foreign  corporation  must  have 
entered  the  domestic  State  for  the  purpose  of  carrying  on 
its  business  there.  2.  That  process  must  have  been  served 
upon  an  agent  sustaining  such  a  relation  to  it  that  notice  to 
the  agent  might  well  be  deemed  notice  to  the  principal,  with- 
out a  violation  of  the  principles  of  natural  justice.  In  the 
opinion  thus  referred  to,  the  conclusion  of  the  court,  support- 

'  This  doctrine  is  clearly  brought  »  Moulin  v.  Trenton  Mut.  &c.  Ins. 

out  by  Mr.  Justice  Field  in  giving  the  Co.,  24  N.  J.  L.  222 ;  Newell  v.  Great 

opinion  of  the  Supreme  Court  in  St,  Western  E.  Co.,  19  Mich.  336;  post, 

Clair  V.  Cox,  106  V.  S.  350,  355.     See  ^  8028. 

also  City  Fire  Ins.  Co.  v.  Carrugi,  41  »  Moulin  v.  Trenton  Mut.  &c.  Ins. 

Ga.  660.  Co.,  24  N.  J.  L.  222. 
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ing  these  two  propositions,  was  thus  summed  up:  "  We  are  of 
opinion  that  when  service  is  made  within  the  State  upon  an 
agent  of  a  foreign  corporation,  it  is  essential,  in  order  to  sup- 
port the  jurisdiction  of  the  court  to  render  a  personal  judg- 
ment, that  it  should  appear  somewhere  in  the  record,  —  either 
in  the  application  for  the  writ,  or  accompanying  its  service, 
or  in  the  pleadings  or  the  finding  of  the  court, — that  the  cor- 
poration was  engaged  in  business  in  the  State.  The  transac- 
tion of  business  by  the  corporation  in  the  State,  general  or 
special,  appearing,  a  certificate  of  service  by  the  proper  officer 
on  a  person  who  is  its  agent  there,  would,  in  our  opinion,  be 
sufficient  prima  facie  evidence  that  the  agent  represented  the 
company  in  the  business.  It  would  then  be  open,  when  the 
record  is  offered  as  evidence  in  another  State,  to  show  that 
the  agent  stood  in  no  representative  character  to  the  company, 
that  his  duties  were  limited  to  those  of  a  subordinate  employ^, 
or  to  a  particular  transaction,  or  that  his  agency  had  ceased 
when  the  matter  in  suit  arose."* 


'  St.  Olair  v.  Cox,  106  TJ.  S.  350, 
359.  Speaking  with  reference  to  these 
two  questions,  it  has  been  held  in 
New  Jersey,  upon  a  demurrer  to  a 
plea  to  the  jurisdiction  of  a  court  of 
that  State  in  an  action  of  assumpsit 
against  a  foreign  corporation,  —  "  that 
if  a  foreign  corporation,. at  the  time 
of  the  commencem.ent  of  suit,  does 
not  do  business,  and  has  not  any  office 
■or  place  of  business  in  this  State,  the 
contract  sued  on,  not  having  been 
•entered  into  in  this  State,  such  cor- 
poration, except  by  its  own  consent, 
cannot  be  brought  within  the  juris- 
diction of  this  or  any  court  of  this 
.State.  Under  such  circumstances, 
the  officers  or  agents  of  such  foreign 
■corporation,  when  they  come  into 
this  jurisdiction,  do  not  bring  with 
them  their  official  character  or  func- 
tions, and  are  not  to  be  esteemed,  out 
of  the  sovereignty  by  the  laws  of 
which  the  corporate  body  exists,  the 


representatives  for  the  purpose  of  re- 
sponding to  suits  of  law  of  such  cor- 
porate bodies. ' '  Camden  Rolling  Mill 
Co.  V.  Swede  Iron  Co.,  32  N.  J.  L.  15, 
17.  "This,"  adds  the  court,  "is  the 
principle  upon  which  the  case  of 
Moulin  V.  Trenton  Mut.  &c.  Ins.  Co.-, 
24  N .  J.  L.  222,  is  founded . "  In  respect 
of  the  doctrine  of  the  case  last  referred 
to,  it  is  conceived  by  the  author  to 
make  no  difference  whatever,  whether 
the  contract  were  a  foreign  or  a  do- 
mestic contract.  The  failure  of  the 
jurisdiction  lay  in  the  fact  that  the 
corporation  had  never  come  into 
the  State  for  any  jurisdictional  pur- 
pose; but,  on  the  ground  that  the 
contract  was  a  foreign  contract,  the 
court  held  that  a  statute  providing 
that  process  against  foreign  corpora- 
tions might  be  served  on  any  officer, 
director,  agent,  or  engineer  of  such 
corporation,  or  body  politic,  either 
personally  or  by  leaving  a  copy  there- 
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§  7996.  Jurisdiction  as  Depending  upon  the  Amount  and 
Kind  of  Business  done  by  the  Officer  or  Agent  within  the 
State.  —  It  has  been  held  that  a  foreign  corporation  which 
has  done  no  business  within  the  domestic  State  beyond  nego- 
tiating a  mortgage  on  its  property,  and  having  the  bonds 
thereby  secured  listed  upon  a  stock  exchange,  is  not  engaged 
in  business  within  the  State,  in  such  a  sense  that  jurisdiction 
over  it  is  acquired  by  service  of  summons  upon  its  president 
while  temporarily  within  the  State  for  those  purposes;'  and 
on  the  other  hand,'  that  service  may  be  made  on  a  corpora- 
tion having  an  office  in  the  same  State  where  a  substantial 
portion  of  its  business  is  transacted,  by  a  person  designated 
as  its  agent  in  charge  of  a  particular  department  of  its  business, 
by  serving  process  upon  such  agent' 

§  7997.  Statutes  Creating  or  Extending  the  Bight  of  Ac- 
tion against  Foreign  Corporations.  —  The  original  conception  of 
the  courts,  that  an  action  in  personam  would  not  lie  against  a  cor- 
poration, has,  then,  it  may  be  assumed,  been  overturned  in  all  the 
States,  by  statutory  enactments  which  make  the  liability  of  such  a 
corporation  to  answer  in  the  domestic  tribunals  coextensive  with  its 
nght  to  make  contracts  in  the  domestic  State.*    It  will  be  shown  here- 


of at  the  dwelling-house  or  usual  place 
of  business  of  such  officer,  director, 
agent,  clerk,  or  engineer,  or  by  leaving 
a  true  copy  of  such  process  at  the 
office,  depot,  or  usual  place  of  busi- 
ness of  such  foreign  corporation, 
etc.,  —  merely  provided  for  a  method 
of  serving  process  upon  foreign  cor- 
porations in  cases  where  the  domestic 
tribunals  had  jurisdiction,  and  did 
operate  to  amplify  their  jurisdiction 
over  the  subject-matter  against  such 
bodies.  See  also  the  much-quoted 
case  of  United  States  v.  American 
Bell  Teleph.  Co.,  29  Fed.  Eep.  17, 
opinion  by  Jackson,  J. 

^  Clews  V.  Woodstock  Iron  Co.,  44 
Fed.  Eep.  31 ;  s.  c.  9  Bail.  &  Corp.  L. 
J.  63. 

»  Under  N.  Y.  Code  Civ.  Proc, 
H32. 
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'  Tuchband  v.  Chicago  &c.  K.  Co., 
115  N.  Y.  437;  s.  c.  7  Rail.  &  Corp. 
L.  J.  49;  40  Am.  &  Eng.  B.  Cas.  612; 
26  N.  Y.  St.  Eep.  440;  22  N.  E.  Eep. 
360. 

'  Thus,  in  New  York,  where  it  was 
originally  held,  as  seen  in  the  preced- 
ing section,  that  an  action  in  perso- 
nam would  not  lie  against  a  foreign 
corporation,  the  legislature  of  that 
State  have  enacted  that  an  action 
against  a  foreign  corporation  may  be 
maintained  by  a  resident  of  the  State 
for  any  cause  of  action.  N.  Y.  Code 
Civ.  Proc,  §  1781.  Upon  this  stat- 
utory ground,  the  courts  of  that  State 
have  jurisdiction,  considered  as  right- 
ful power,  to  proceed  in  an  action 
brought  by  domestic  stockholders  in  a 
foreign  corporation  to  enjoin  threat- 
ened breaches  of  trust  on  the  part  of 
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after/  that  many  of  the  States  have,  in  their  legislation  upon  this 
subject,  proceeded  upon  the  obvious  rule  of  justice,  that  any  agent 
of  a  foreign  corporation  who  is  sufiBciently  empowered  to  make  and 
take  contracts  for  his  principal  within  the  domestic  jurisdiction, 
may,  by  the  domestic  legislature,  be  empowered  to  receive  service  of 
process  in  actions  in  domestic  tribunals  against  such  foreign  corpo- 
ration for  the  enforcement  of  those  obligations;  and  accordingly  we 
shall  find  that  statutes  are  now  very  numerous  providing  for  the 
service  of  process  in  actions  in  personam  upon  the  local  and  other 
agents  of  foreign  corporations  doing  business  within  the  particular 
State.  These  statutes  are  founded  on  the  logical  and  just  concep- 
tion that  wherever  a  foreign  corporation  can  go  by  an  agent  for  the 
purpose  of  making  and  taking  contracts,  it  can  be  fastened  upon, 
through  that  agent,  for  the  purpose  of  being  made  answerable 
in  ordinary  actions  for  the  enforcement  of  those  contracts.  The 
judgments  rendered  in  such  actions  are  held  good  as  judgments  in 
personam  against  the  corporation  within  the  State  which  rendered 
them,  in  such  a  sense  that  any  property  of  the  corporation,  found 
anywhere  within  the  State,  may  be  seized  in  satisfaction  of  them; 
but  whether  they  will  be  upheld  as  judgments  in  personam  against 
the  corporation  in  other  jurisdictions  presents  a  different  question. 

the  directors  (Ivea  v.  Smith,  19  N.  Y^  these  statutes  is  clearly  exhibited  by 
St.Kep.556;  s.  c.  3  N.  Y.  Supp.  645);  a  case  in  Massachusetts,  in  which 
though  it  will  not  be  proper  or  expe-  State,  as  we  have  seen  (ante,  §  7989), 
dient  to  exercise  such  jurisdiction  in  the  early  conception  was  that  an  ac- 
all  cases,  owing  to  the  difficulty  of  tion  in  personam  could  not  be  prose- 
doing  complete  justice.  It  has  been  cuted  against  a  foreign  corporation, 
held  in  that  State  that,  to  enable  a  Here,  under  the  operation  of  a  stat- 
Btockholder,  suing  as  such,  to  main-  ute  requiring  such  a  corporation,  in 
tain  an  action  against  a  foreign  cor-  order  to  be  entitled  to  do  business 
poration,  it  is  not  necessary  that  his  within  the  Commonwealth,  to  ap- 
stock  should  be  registered.  Ervin  v.  point,  in  writing,  the  Commissioner 
Oregon  Bail  way  &c.  Co.,  62  How.  of  Corporations  as  its  attorney,  up- 
Pr.  (N.  Y.)  490.  So,  the  statutes  of  on  whom  process  against  it  might 
Texas,  defining  the  venue  of  actions  be  served,  jurisdiction  in  personam 
against  private  corporations,  associ-  against  it  may  be  acquired,  and  a 
ations,  and  joint-stock  companies,  personal  judgment  may  be  rendered 
'which  use  such  expressions  as  "  pri-  against  it,  valid  in  other  jurisdictions 
vate  corporation,"  "unincorporated  as  well  as  in  Massachusetts.  Wilson 
company,"  etc.,  have  been  held  large  v.  Martin- Wilson  Automatic  Fire 
enough  to  include  foreign  corpora-  Alarm  Co.,  149  Mass.  24. 
tions.  Angerhoefer  v.  Bradstreet  Co.,  '■  Post,  §  8029. 
22  Fed.  Eep.  305.    The  operation  of 
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§  7998.  Modern  Doctrine  that   Corporations    may  Estab- 
lish Domiciles  in  Other  States  for  Jurisdictional  Purposes.  — 

To  the  old  theory  that  a  corporation  cannot  migrate,  but  must 
dwell  in  the  place  of  its  creation,'  the  modern  qualification 
has  been  added  that  it  may  acquire  a  domicile  in  another 
State  for  the  purpose  of  business  and  jurisdiction  by  entering 
such  other  State,  and  establishing  an  agency  there  for  the 
transaction  of  its  business.''  It  is  a  sound  conclusion  that  "a 
corporation  which  seeks,  by  its  agents,  to  establish  a  domicile 
of  business  in  a  State  other  than  that  of  its  creation,  must 
take  that  domicile,  as  individuals  are  always  understood  to  do, 
subject  to  the  responsibilities  and  burdens  imposed  by  the 
laws  which  it  finds  in  force  there."'  When,  therefore,  the 
statutes  of  the  domestic  State  impose  upon  foreign  corporations 
coming  within  the  State  and  having  usual  places  of  business 
therein,  the  general  statutes  relating  to  domestic  corporations, 
the  same  remedies  which  are  available  to  domestic  citizens  against 
domestic  corporations  are  available  against  them,  and  they  may 
be  sued  in  the  domestic  State  in  like  manner  as  domestic  cor- 
porations may.* 

'  Bank  of  Augusta  v.  Earle,  13  Pet.  Bank  v.  Huntington,  129  Mass.  444, 

(U.  S.)  519.  449. 

'  National   Bank    v.   Huntington  *  Upon  this  principle,  it  has  been 

129  Mass.  444 ;  St.  Clair  v.  Cox,  106  held  in  Massachusetts  that  a  railroad 

U.  S.  350,  355 ;  Lafayette  Ins.  Co.  v.  corporation  created  by  the  laws  of 

French,   18  How.   (U.   S.)   404;    Ex  another  State,  which  has  an  office  in 

parte  Schbllenberger,  96  TJ.  S.  369 ;  that  Commonwealth  for  the  conveni- 

Hayden  v.  Androscoggin  Mills,  1  Fed.  ence  o£  its  stockholders,  and  for  the 

Rep.  93 ;  Newby  v.  Von  Oppen,  L.  R.  better  management  of  its  finances  and 

7  Q.   B.  293 ;  Lord   St.  Leonards  in  other  business,  where  its  principal 

Carron  Iron  Co.  v.  Maclaren,  5  H.  L.  officers  are  to  be  found,  and  where  it 

Cas.  416, 459 ;  Moulin  v.  Trenton  Mut.  carries  on  such  business  as  is  usually 

Ins.  Co.,  24  N.  J.  L.  222;  Libbey  v.  carried  on  in  the  office  of  the  presi- 

Hodgdon,  9  N.  H.  394 ;  Selma  &c.  R..  dent  and  treasurer  of  a  railroad  cor- 

Co.  v.  Tyson,  48  Ga.  351 ;  Farnsworth  poration,  may  be  summoned  as  trustee, 

V.  Terre  Haute  &c.  R.  Co.,  29  Mo.  that  is  to  say,  as  jarmsfcee,  by  process 

75 ;  Lawrence  v.  Ballou,  50  Cal.  258 ;  served  upon  its  treasurer  there  found, 

Western  Union  Tel.  Co.  v.  Pleasants,  under  a  statute  subjecting  foreign  cor- 

46    Ala.    641.     Compare    Rhodes    v.  porations,   having  a    usual  place  of 

Salem  Tump.  Co.,  98  Mass.  95.  business  in  the  Commonwealth,  to 

'  Attorney-General   v.  Bay  State  the  statutes  relating  to  domestic  cor- 

Min.  Co.,  99  Mass.  148, 153;  National  porations.    National  Bank  ti.   Hunt- 
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§  7999.  Modem  Rule  as  to  Residence  of  Corporations 
for  Purposes  of  Jurisdiction. —  From  the  foregoing,  and 
other  authorities,  we  may  deduce  the  modern  rule  that  a  cor- 
poration is  a  resident  subject  or  citizen  of  the  State  in  which 
it  is  created,  no  matter  where  its  members  or  shareholders 
may  happen  to  reside;  and  though  it  must  be  constituted  of 
some  place  within  the  dominion  of  the  government  which 
creates  it,  and  can  have  no  legal  existence  beyond  the  bound- 
aries of  that  State,  must  dwell  in  the  place  of  its  creation,  and 
cannot  migrate  to  another  State,  yet  it  may  act  by  agents 
beyond  the  bounds  where  it  thus  exists.^  It  is  also  clear  that, 
within  the  limits  of  the  State  which  grants  the  charter,  a  cor- 
poration may  have  a  special  constructive  residence  in  more  places 
than  one,  so  as  to  be  charged  with  taxes  and  dues,  and  be  sub- 
jected to  the  local  jurisdiction  where  its  ofiicers  and  agencies 
are  actually  present  in  the  exercise  of  its  franchises  and  in 
carrying  on  its  business;  and  the  local  residence  of  a  corpora- 
tion is  not  necessarily  confined  to  the  locality  of  its  principal 
office  or  place  of  business.  It  depends  on  the  official  exhibi- 
tion of  legal  and  local  existence,  and  its  place  of  residence 
may  be  wherever  its  corporate  business  is  done.^    This  doc- 

ington,  129  Mass.  444.    As  pointed  a  corporation  resided  in  Massachu- 

out  in  the  opinion  in  this  case  by  setts,  and  although  the  corporation 

Endicott,   J.,   a    person    residing  in  had    leased     property    and  had    its 

another  State  cannot  be  summoned  agents  in  Massachusetts  to  manage 

as  trustee  (.garnishee),  although  service  its    affairs.    Danforth    v.    Penny,    3 

of  process  was  made  upon  him  mthin  Mete.  (Mass.)   564;  Gold  v.  Housa- 

the  Commonwealth.  Tingley «.  Bate-  tonic  E.  Co.,  1  Gray   (Mass.),  424; 

man,  10  Mass.   343;  Eay  v.  Under-  Larkin    v.  Wilson,    106   Mass.    120. 

wood,   3  Pick.  (Mass.)   302;    Nye  v.  This  rule  is    now  changed    in  that 

Liscombe,  21  Pick.  (Mass. )  263 ;  Hart  State  under  the  operation  of  the  stat- 

V.  Anthony,  15  Pick.  (Mass.)  445.    It  ute  of  1870,  ch.  194.    National  Bank 

was  also  pointed  out  that  corpora-  v.  Huntington,  129  Mass.  444. 
tions  could  not  be  summoned  astrus-  '  St.  Louis  i;.  Wiggins  Ferry  Co.,  40 

tee  or    garnishee   in    Massachusetts  Mo.  580,  586;  Blackstone  Man.  Co.  v. 

until  the  passage  of  the  statute  of  Blackstone,  13  Gray  (Mass.),  488. 
1832,  ch.  164;  and  that  it  had  been  '  St.  Louis  ii.  Wiggins  Ferry  Co.,  40 

held  in  that  State,  following  the  cases  Mo.  580  (citing  Glaize  v.  South  Caro- 

above  cited,  that  this  statute  had  no  lina  E.  Co.,  1  Strobh.  (S.  C.)  170; 

application  to  foreign  corporations,  Cromwell  v,  Charleston  Ins.  Co.,  2 

although  the  principal  officers  of  such  Eich.  L.  (S.  0.)  512.    The  case  of  St. 
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trine  is  said  to  be,  in  general,  confined  to  the  territorial  limits 
of  the  State  from  which  the  corporation  derives  its  charter; 
but  it  is  also  said  that  the  effect  of  particular  statutes  may  be 
such  as  to  make  a  corporation,  though  chartered  abroad,  a 
resident  of  the  State,  not  only  for  the  purpose  of  suing  and 
being  sued  by  ordinary  process  or  by  attachment,  but  for  all 
the  purposes  of  ownership  of  personal  property  and  of  taxa- 
tion, if  the  same  be  actually  situated  within  the  prescribed 
limits.'    One  of  the  simplest  and  probably  the  best  established 


Louis  V.  Wiggins  Ferry  Co.,  40  Mo. 
680,  is  overruled,  not  on  the  above  tiie- 
ory,  but  on  the  application  of  it,  in 
St.  Louis  V.  Ferry  Co.,  11  Wall.  (U. 
S.)  423. 

'  St.  Louis  V.  Wiggins  Ferry  Co.,  40 
Mo,  580.  The  observations  of  Lord 
St.  Leonards  in  support  of  the  juris- 
diction obtained  by  service  of  process 
upon  an  agent  of  a  foreign  corpora- 
tion, which  carries  on  a  permanent 
and  extensive  business  within  the 
domestic  jurisdiction,  have  been  more 
than  once  cited  with  approval  by 
American  judges,  notwithstanding 
the  fact  that  they  were  made  in  an 
opinion  in  which  he  dissented  on  the 
merits.  The  case  was  that  of  a  com- 
pany chartered  in  Scotland  for  the 
manufacture  of  iron,  which  had  its 
manufactory  and  chief  office  of  man- 
agement there,  but  had  agents  for  the 
sale  of  its  goods  in  different  parts  of 
Scotland  and  England,  possessed  real 
estate  in  both  countries,  and,  in  short, 
did  business  in  England  as  well  as  in 
Scotland.  Lord  St.  Leonards  con- 
ceded that  there  would  not  be  a  juris- 
diction of  an  action  against  such  a 
company  in  England,  merely  because 
its  agent  resided  in  England.  He 
placed  his  view  in  support  of  the  ju- 
risdiction upon  the  ground  that  the 
company  itself  resided  in  England.  He 
said :  "  The  jurisdiction,  if  it  exists, 
is  because  the  appellants  are  here  by 
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their  houses  of  business  and  by  their 
agents,  just  as  they  are  in  Scotland 
by  their  house  of  business  and  their 
agents.  They  carried  on  as  great  a 
business  here  as  in  Scotland.  They 
manufactured  in  Scotland  and  sold  in 
England.  What  would  be  the  use  of 
manufacturing  if  they  could  not  sell 
the  goods  they  manufactured  7  I  have 
been  unable  to  discover  which  is  the 
particular  residence  of  this  company. 
The  money  of  the  appellants  is  made 
by  returns  coming  from  England. 
They  manufacture  in  Scotland.  The 
members  of  this  corporation  do  not 
make  the  iron;  they  do  not  reside  in 
the  house.  They  are  nobody ;  in  fact, 
they  are  represented  by  their  seller, 
but  they  are  not,  in  other  respects, 
persons  dealing  as  individuals.  Their 
business  is  carried  on  in  London,  just 
as  much  as  it  is  carried  on  in  Scot- 
land. It  is  not  therefore  a  question 
of  attacking  the  agent  as  agent.  If 
the  service  upon  the  agent  is  right,  it 
is  because,  in  respect  of  their  house 
of  business  in  England,  they  have  a 
domicile  in  England.  And  in  respect 
of  their  manufactory  in  Scotland,  they 
have  a  domicile  there.  There  may  be 
two  domiciles  and  two  jurisdictions ; 
and  in  this  case  there  are,  as  I  con- 
ceive, two  domiciles  and  a  double  sort 
of  jurisdiction,  one  in  Scotland,  and 
one  in  England,  and  for  the  purpose 
of  carrying  on  their  business  one  ia 
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illustrations  of  this  principle  is  found  in  the  case  where  a 
railroad  company,  created  under  the  laws  of  one  State,  enters 
another  State,  and  builds  a  part  of  its  railroad  there  by  per- 
mission or  recognition  of  the  legislature  of  the  latter  State, 
in  which  case,  whether  such  permission  or  recognition  is  held 
to  have  the  effect  of  making  it  a  domestic  corporation  in  the 
latter  State,  or  of  leaving  it  a  foreign  corporation,  merely- 
licensed' in  the  latter  State,  it  is  perfectly  well  settled  that  it 
is  subject  to  be  sued  in  the  latter  State  by  residents  thereof 
upon  any  cause  of  action  arising  therein.  The  license  to 
enter  the  other  State  and  to  exercise  what  have  sometimes 
been  called  prerogative  franchises  therein,  has  justly  been  held 
to  carry  with  it,  by  necessary  implication,  a  liability  to  be  so 
sued  by  residents  of  the  latter  State.^ 

§  8000.  Modern  Kule  that  Tradingc  Corporation  may  be 
Sued  wherever  It  has  a  Place  of  Trade.  —  The  doctrine  so 
clearly  stated  by  Lord  St.  Leonards,*  has  found  an  echo  in 
subsequent  judicial  opinions  delivered  in  England  and  Amer- 
ica. That  doctrine,  briefly  stated,  is  that  a  trading  corporation 
is  personally  present  for  the  purposes  of  jurisdiction  wherever 
it  has  established  a  place  of  trade.^ 

just  as  much  the  domicile  of  the  cor-  under  the  attachment  laws  of  Vir- 

poration  as  the  other."     Oarron  Iron  ginia  (Baltimore  &c.  E.  Oo.  v.  Galla- 

Co.  «.  Maclaren,  5  H, L.  Cas.  416, 458.  hue,  supra),  and  in  the  District   of 

Compare  National  Bank  v.  Hunting-  Columbia,  for  an  injury  happening  to  a 

ton,  129  Mass.  444,  where  these  ob-  passenger  upon   its    railroad   in  the 

servations  are  cited  as  law.  state  of  Virginia,  without  reference 

'  Railroad  Co.  v.  Harris,  12  Wall,  to  the  question  of  the  residence  of  the 

(U.  S.)  65,  83;  Baltimore  &c.  E.  Co.  plaintiff,  —  the  court   holding    that 

V.  Gallahue,  12  Gratt.  (Va.)  655;  s.  c.  the  company  was  an  inhabitant  of  the 

65  Am.  Dec.  254.   Compare  Goshorn  v.  uigt^ct  of  Columbia,  and  that  it  was 

Supervisors,  1 W.  Va.  308,  326 ;  Balti-  y„„„^  ^^^^^^  ^^at  District  when  the 

more  &c.E.Co.«.  Supervisors,  3  W.Va.  ^^^^  ^^^  gg^ved   upon  it.    Eailroad 

319.    The  Baltimore  &  Ohio  Eailroad  Qo.  «.  Harris,  12  Wall.  (U.  S.)  65. 
Company,  originally  chartered  by  the  2  ^^jg   j  7999. 

Legislature  of  Maryland,  extended  its  s  Hayden  v.  Androscoggin  Mills,  1 

railroad  into  the  State  of  Virginia  with  ped.  Rep.  93,  where  a  corporation  es- 

the  consent  of  the  legislature  of  that  tablished  in  the  State  of  Maine,  and 

State,  and  into  the  District  of  Oolum-  doing  business  in  Boston,  was  sued  in 

bia,  with  the  consent  of  Congress.    It  the   latter  place  in  a  court  of  the 

thereby  became  suable  as  garnishee  United  States,  and  the  jurisdiction 
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§  8001.  Non-residents  have  Ifo  Constitutional  Right  of 
Action  against  Foreign  Corporations. —  There  is  no  princi- 
ple of  constitutional  law  which  obliges  the  courts  of  a  State  to 
open  their  doors  to  actions  brought  by  non-residents  against 
foreign  corporations.  A  constitutional  provision  reciting  that 
"  all  courts  shall  be  public,  and  every  person,  for  any  injury 
that  he  may  receive  in  his  lands,  goods,  person,  or  reputation, 
shall  have  remedy  by  due  course  of  law  and  justice,"  —  does 
not  give  a  right  of  action  to  non-residents  against  foreign 
corporations,  but  was  intended  to  secure  to  residents  of  the 
State  access  to  its  courts  for  the  redress  of  injuries.*  The 
provisions  of  a  statute,^  making  discriminations,  in  respect  of 
the  right  of  action  against  foreign  corporations,  between 
domestic  persons  and  corporations  and  non-resident  persons 
and  corporations,  is  not  unconstitutional  as  denying  to  the  citi- 
zens of  each  State  all  the  privileges  and  immunities  of  citizens 
of  the  several  States,  —  because  the  statute  makes  no  discrimin- 
ation between  citizens,  but  only  between  residents  and  non- 
residents.* 

§  8002.  Further  as  to  Actions  by  Non-residents  against 
Foreign  Corporations.  —  Tf  a  foreign  corporation  has  entered 
the  domestic  State  for  the  purpose  of  doing  business,  in  such 
a  manner  and  to  such  an  extent  as  will  give  the  courts  of  the 

was  upheld.    This  was  also  decided  in  '  N.  Y.  Code  Civ.  Proc,  §  1780. 

England  in  the  case  of  Newby  v.  Von  °  Eobinson  v.  Oceanic  Steam  Nav. 

Oppen,  L.  E.  7  Q.  B.  293,  where  the  Co.,  112  N.  Y.  315,  324.    The  court 

Colt  Patent  Arms  Co.,  an  American  cited,    in    support    of    this    theory: 

corporation,  had  established  a  house  Adams  «.  Penn  Bank,  35  HunCN.Y.), 

in  London  for  the  sale  of  its  manu-  393;    Frost    v.    Brisbin,    19    Wend, 

factures.     But    in    another    English  (N.  Y.)  11;    s.  c.  32  Am.  Dec.  423; 

case  it  was  held  that  the  ticket  office  of  Lemons.  People,  20  N.  Y.  562;  Haney 

a  railroad  company  was  not  such  a  t.  Marshall,  9  Md.  194;  Campbell  v. 

place  of  trade  as  to  give  jurisdiction,  Morris,  8  Har.  &  McH.  (Md.)  535; 

and  the  court  said  that  the  question  Chemung  Canal  Bank  v.  Lowery,  93 

is  one  of  fact  in  each  case.    Mack-  U.  S.  72;  McCready  v.  Virginia,   94 

ereth  v.  Glasgow  &c.  K.  Co.,  L.  E.  8  TJ.   S.   396;    Missouri  v.  Lewis,   101 

Ex.  149.  U.  S.  22.    The  same  was  held  in  Du- 

'  Central  E.  Co.  v.  Georgia  Con-  quesne  Club  v.  Penn  Bank,  35  Hun 

Btruction  &c.  Co.,  32  S.  C.  319;  «.  c.  (N.  Y.).  390. 
11  S.  E.  Eep.  192. 
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domestic  State  jurisdiction  over  it  in  actions  in  personam, — 
then  another  question  will  frequently  arise,  —  under  what 
circumstances  may  such  actions  be  brought  against  it  in  the 
domestic  tribunals  by  non-resident  persons  or  corporations? 
This  matter  has  been,  in  some  cases,  the  subject  of  statutory 
regulation.  Thus,  by  section  427  of  the  former  Code  of  Civil 
Procedure  of  New  York,  an  action  against  a  foreign  corpora- 
tion might  be  brought  in  the  courts  of  that  State:  1.  By  a 
resident  of  that  State  for  any  cause  of  action;  2.  By  a  plain- 
tiff, not  a  resident  of  that  State,  when  the  cause  of  action 
arose,  or  when  the  subject  of  the  action  was  situated  within 
that  State.^  So,  under  a  provision  of  the  code  of  South  Car- 
olina, which  is  a  transcript  of  that  of  the  former  code  of  New 
York,  an  action  can  be  brought  against  a  foreign  corporation 
by  a  resident  of  the  State  for  any  cause  of  action,  but  by  a 
non-resident  only  when  the  cause  of  action  shall  have  arisen 
within  the  State,  or  when  the  subject  of  it  is  situated  within 
the  State.^ 


*  Under  this  statute,  the  courts  of 
New  York  would  not  entertain  juris- 
diction of  an  action  respecting  lands 
situated  in  another  State,  between 
two  corporations,  both  chartered  in 
such  other  State.  Cumberland  Coal 
&c.  Co.  V.  Hoffman  Steam  Coal  Co., 
30  Barb.  (N.  Y.)  149.  Nor  would 
they  entertain  an  action  claiming 
equitable  relief  on  behalf  of  a  foreign 
corporation  brought  in  the  name  of 
its  stockholders  against  another  foreign 
corporation,  joining  as  defendant  a 
corporation  formed  under  the  laws  of 
New  York,  and  several  individuals 
who  did  not  appear  to  be  residents  of 
New  York,  so  as  to  entitle  them  to 
maintain  an  action  against  a  foreign 
corporation  for  any  cause  under  the 
first  clause  of  the  statute,  —  it  not  ap- 
pearing that  the  cause  of  action  arose, 
or  that  the  subject  of  it  was  situated 
within  the  State  of  New  York.  House 
V.  Cooper,  30  Barb.  (N,  Y.)  157. 


'  Central  E.  Co.  v.  Georgia  Con- 
struction &c.  Co.,  32  S.  C.  319;  s.c. 
11  S.  E.  Eep.  192.  In  that  State  an 
attachment  is  merely  a  provisional 
remedy  in  aid  of  an  action,  and  can 
only  issue  where  an  action  has  been 
commenced.  Therefore,  where  an  ac- 
tion fails  for  want  of  jurisdiction,  an 
attachment  issued  in  aid  of  it  fails 
with  it.  But  where  the  cause  of  ac- 
tion arose  partly  within  the  State  of 
South  Carolina,  and  partly  within 
another  State,  consisting  of  work  done 
upon  a  railroad  situated  partly  within 
that  State  and  partly  within  another 
State,  — it  was  held  that  the  cause  of 
action  arose  within  the  State,  for  the 
purpose  of  satisfying  the  statute  and 
sustaining  an  attachment.  Ibid.  The 
above  statute  does  not  conflict  with  a 
constitutional  provision  (Const.  S.  C, 
art.  1,  §  15),  that  all  courts  shall  be 
public,  and  that  any  person,  for  any 
injury  that  he  may  receive  in  his 
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§  8003.  Foreign  Corporations  not  Suable  by  Non-residents 
on  Foreign  Contracts. —  In  the  absence  of  statutes  otherwise 
providing,  many  of  the  courts  have  held  that  actions  cannot 
be  maintained  by  non-resident  persons  or  corporations  against 
foreign  corporations  upon  contracts  made  and  to  be  performed 
outside  of  the  State  of  the  forum,  although  the  foreign  corpo- 
ration has  an  agent  within  the  State,  upon  whom  process  may 
be  served  in  actions  in  personam.^  Statutes  which  prescribe 
the  terms  upon  which  foreign  corporations  may  be  permitted 
to  do  business  within  the  domestic  State,  and  which,  among 
other  conditions,  make  them  amenable  to  the  judicial  process 
of  the  State,  and  require  them  to  empower  an  agent  within 
the  State  to  receive  service  of  process,  are  not  construed  as 
authorizing  such  actions,  unless  they  say  so  in  terms.^  The 
question  of  jurisdiction  in  such  a  case  relates  not  merely  to 
jurisdiction  over  the  person  of  the  defendant,  but  also  juris- 
diction over  the  subject-matter  of  the  suit;  and  it  is  for  the 
reason  that  the  domestic  tribunals  have  no  jurisdiction  over 
the  subject-matter  of  the  suit  in  such  a  case,  that  the  plaintiflF 
is  repelled.^  Nor  does  a  statutory  provision  that  process  may 
be  served  on  the  agent  of  a  foreign  corporation  "with  like 
effect  as  if  the  company  existed  in  this  State,"  accompanied 
by  the  stipulation  that  such  service  "  shall  be  of  the  same 
force  and  validity  as  if  served  on  said  company,"  operate  to 
transfer  to  the  tribunals  of  the  domestic  State  any  power 
which  would  not  be  acquired  by  the  mere  fact  of  actual  ser- 

lands,  goods,  person,  etc.,  shall  have  Nearly  to  the  same  effect,  see  Camden 

remedy  by  due  process  of  law.    Ibid.  Rolling  Mill  Co.  v.  Swede  Iron  Co., 

Nor  does  it  violate  that  provision  of  32  N.  J.  L.  15.    Compare  post,  §  8065. 

the  Constitution  of  the  United  States  But  see,  contra,  Johnston  v.  Trade  Ins. 

(art.  4,  §  2)  securing  to  the  citizens  of  Co.,  132  Mass.  432. 
each  State  all  the  privileges  and  im-  '  Sawyer  v.  North  American  Life 

munities  of   citizens    of   the    several  Ins.  Co.,  46  Vt.  697;  Smith  u.  Mutual 

States;  nor  does  it  impair  the  obliga-  Life  Ins.  Co.,  14  Allen  (Mass.),  336. 

tion  of  contracts  within  the  meaning  Contra,  Johnston  a.Trade  Ins.  Co.,  132 

of  the  same  instrument  (art.  1,  §  10).  Mass.  432. 

Ibid.  '  Smith  v.  Mutual  Life  Ins.  Co.,  14 

^Sawyer  v.  North  American  Life  Allen  (Mass.),  336,339;  citing  Story 

Ins.  Co.,  46  Vt.  697;  Smith  v.  Mutual  Confl.  L.,  §  586;  Bissell  v.  Briggs,  9 

Life  Ins.  Co.,  14  Allen  (Mass.),  336,  Mass.  462;  s.  c,  6  Am.  Dec.  88. 
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vice,  or  waiver  of  service,  upon  the  defendant;  nor  obliterate 
the  fact,  nor  change  the  consequences  which  result  from  the 
fact,  of  the  non-resident  character  of  the  defendant,  so  as  to 
give  the  domestic  tribunals  jurisdiction  over  causes  of  action 
against  it.* 

§  8004.  Contra,  that  Non-residents  may  Sue  Foreign  Cor- 
porations on  Foreign  Contracts. —  Contrary  to  the  foregoing, 
there  are  holdings  to  the  effect  that  when  a  corporation  comes 
within  the  State  for  the  purpose  of  doing  business,  and  ap- 
points an  attorney  or  agent  on  whom  process  against  it  may 
be  served  with  like  effect  as  if  it  existed  in  the  State,  it  may 
be  sued  by  non-residents  upon  contracts  made  outside  of  the 
State,  in  like  manner  as  a  natural  person  may  be  sued.^  This 
view  of  the  law  enlarges  the  operation  of  statutes  under  which 
foreign  corporations  subject  themselves  to  the  jurisdiction  of 
domestic  tribunals,  so  as  to  give  such  tribunals  jurisdiction 
over  them  in  respect  of  all  actions,  and  for  all  purposes,  as 
fully  as  they  would  have  over  resident  persons  or  domestic 
corporations.  If,  therefore,  as  in  the  jurisprudence  of  Massa- 
chusetts, one  foreigner  may  sue  another  in  the  domestic  courts 
upon  a  simple  contract  made  without  the  domestic  jurisdic- 
tion, so  that  process  can  be  lawfully  served  upon  him,'  a 
foreign  person  or  corporation  may  exercise  the  same  right  of  ac- 
tion against  another  foreign  corporation  which  has  appointed 
an  attorney  within  the  State,  and  consented  that  process  may 
Jje  served  upon  him  with  like  effect  as  though  the  corporation 
were  resident  within  the  State.* 

*  Smith  V.  Mutual  Life  Ins.  Co.,  14  *  Johnston  v.  Trade  Ins.  Co.,  132 
Allen  (Mass.),  336, 339.  Contra,  John-  Mass.  432.  This  case  distinguishes 
ston  V.  Trade  Ins.  Co.,  132  Mass.  432.      Smith  v.  Mutual  Life  Ins.  Co.,  14  Al- 

'  Johnston  v.  Trade  Ins.  Co.,  132  len  (Mass.),  336,  cited  in  the  preceding 

Mass.  432.  section,  but  the  writer  is  not  able  to 

*  That  such  is  the  law  of  Massa-  see  any  distinction  between  them, 
chusetts,  see  Johnston  v.  Trade  Ins.  and  the  later  seems  to  overrule  the 
Co.,  132 Mass.  432;  Roberts  i).Knights,  earlier  decision.  In  the  earlier  case 
7  Allen  (Mass.),  449  jPeabodytj.  Ham-  it  was  held  that  the  court  would  not 
il ton,  106  Mass.  217;  Barrell  v.  Ben-  entertain  jurisdiction  of  a  6iH  in  egm'ty 
jamin,  15  Mass.  354.  by  a  citizen  of   Alabama  against  a 
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§  8005.  Foreign  Corporations  not  Suable  for  Torts  Com- 
mitted In  Foreig-n  States.  —  Although  judicial  opinion  upon 
this  question  has  not  been  uniform,  yet  the  weight  of  author- 
ity, in  the  absence  of  statutes  enlarging  in  this  respect  the 
jurisdiction  of  the  domestic  tribunals,  is  that  a  foreign  corpo- 
ration cannot  be  sued  in  the  domestic  tribunals  for  torts  com- 
mitted in  a  foreign  State.*  Nor  does  this  rule  appear  to  deny 
to  the  citizens  of  another  State  the  privileges  and  immunities 
of  citizens  of  the  several  States,  within  the  meaning  of  the 
Constitution  of  the  United  States.'' 

§  8006.  But  Suable  for  Torts  Committed  in  Domestic 
State.  —  But  it  is  scarcely  necessary  to  add  that  a  foreign  cor- 
poration is  suable  for  torts  committed  in  the  domestic  State, 
either  in  the  State  or  the  Federal  courts,  if  found  within  the 


New  York  insurance  company,  seek- 
ing to  restore  to  him  his  rights  under 
a  policy  issued  in  New  York  upon  his 
life,  although  the  defendant  was  do- 
ing business  in  the  State  of  Massa- 
chusetts and  had  complied  with  the 
provisions  of  its  statute  as  to  service 
of  process  against  it.  But  in  the  la- 
ter case  the  court  held  that  a  citizen 
of  Delaware  could  maintain,  in  a  court 
in  Massachusetts,  an  action  against  a 
corporation  created  under  the  laws  of 
New  Jersey,  upon  a  policy  of  insur- 
ance issued  in  Pennsylvania  upon 
property  in  Delaware,  and  payable  to 
the  plaintiff  as  mortgagee, —  the  New 
Jersey  insurance  company  having 
complied  with  the  statutes  of  Massa- 
chusetts entitling  it  to  do  business  in 
that  State,  by  appointing  the  Insur- 
ance Commissioner  of  the  State  its 
attorney,  "upon  whom  lawful  pro- 
cesses, in  any  action  or  proceeding 
against  the  company,  may  be  served 
with  like  effect  as  if  the  company  ex- 
isted in  this  Commonwealth,"  and 
being  actually  engaged  in  business 
within  the  State  of  Massachusetts  at 
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the  time  of  the  commencement  of  the 
suit.  Johnston  v.  Trade  Ins.  Co., 
supra. 

'  Central  E.  &c.  Co.  v.  Carr,  7& 
Ala.  388;  s.  c.  52  Am.  Rep.  339  j 
Eobinson  v.  Oceanic  Steam  Nav.  Co., 
112  N.  Y.  315;  s.  c.  19  N.  E.  Rep. 
625;  2  L.  R.  A.  636;  16  Civ.  Proo. 
Rep.  (N,  Y.)  255;  5  Rail.  &  Corp.  L. 
J.  172. 

^  Eobinson  v.  Oceanic  Steam  Nav. 
Co.,  112  N.  Y.  315,  324,  construing 
Const.  U.  S.,  art.  4,  §  2.  Thus,  it  is 
held  in  Alabama  that  a  passenger  in- 
jured in  his  person  while  traveling 
in  Georgia,  on  a  railroad  incorporated 
only  in  Georgia,  although  extending 
into  and  doing  business  in  Alabama, 
cannot  maintain  an  action  therefor  in 
Alabama.  The  court  proceed  upon 
the  view  that  such  an  action  cannot 
be  maintained,  in  the  absence  of  a 
statute  in  Alabama  giving  such  a 
right  of  action,  and  the  statutes  of 
that  State  are  not  construed  as  giving 
it.  Central  R.  &c.  Co.  v.  Carr,  76  Ala. 
388 ;  s.  c.  52  Am.  Rep.  339. 
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State  in  such  a  sense  that  process  may  lawfully  be  served  upon 
it  under  the  laws  of  the  State.* 

§  8007.  For  What  Causes  Residents  may  Sue  Foreign 
Corporations.  —  The  general  rule,  where  not  changed  by  stat- 
ute, is  believed  to  be  that  foreign  corporations  are  suable  in 
the  domestic  tribunals  only  upon  causes  of  action  arising  within 
the  domestic  jurisdiction.  This  proposition  may  be  enforced 
and  illustrated  by  reference  to  a  numerous  class  of  holdings 
to  the  effect  that  an  action  cannot  be  brought  against  a  foreign 
railroad  corporation  for  an  injury  inflicted  upon  the  plaintiff 
by  the  servants  of  such  corporation  in  another  State;  ^  though 
judicial  opinion  has  never  been  uniform  on  this  question. 
But  where,  as  in  the  State  of  New  York,  there  is  a  statute  pro- 
viding that  foreign  corporations  may  be  sued  by  residents 
^'for  any  cause  of  action,"  then,  so  far  as  mere  jurisdiction, — 
the  mere  power  to  proceed  to  judgment, —  is  concerned,  a  for- 
eign corporation  may  be  sued  by  a  resident  whenever  it  is 
domiciled  or  found  within  the  domestic  jurisdiction  in  such  a 
manner  that  process  may  be  lawfully  served  upon  it  in  an 
action  in  personam.^    Where  jurisdiction  in  personam  has  been 

'  Gray  v.  Taper  Sleeve  Pulley  York,  suits  against  foreign  corpora- 
Works,  16  Fed.  Rep.  436;  Austin  v.  tions  exercising  franchises  in  that 
New  York  &c.  E.  Co.,  25  NrJ.  L.  381.  State  may  be  brought  in  any  of  the 
'  Ante,  §  8005.  courts  of  that  State,  "  by  a  resident  of 
'  For  instance,  under  such  a  stat-  this  State  for  any  cause  of  action ;  and 
ute,  a  suit  may  be  brought  by  a  resi-  by  a  plaintiff  not  a  resident  of  this 
dent  executor  upon  a  policy  issued  State,  when  the  cause  of  action  has 
by  a  corporation  existing  in  another  arisen,orthe  subject  of  the  action  shall 
State,,  upon  the  life  of  his  testator,  besituated,in  this  State."  Maryland 
who  died  in  the  foreign  State,  where  Act  of  1868,  ch.  471,  §  211.  It  has 
letters  testamentary  were  issued  in  been  decided  that,  to  bring  a  case 
such  State  and  also  in  the  domestic  within  the  first  clause  of  this  statute, 
■State.  Palmer  v.  Phoenix  Mut.  Life  the  liability  sought  to  be  enforced 
Ins.  Co.,  84  N.  Y.  63.  See  also,  as  to  must  be  a  direct  Uabililyot  the  corpo- 
the  construction  of  §  1780  of  the  N.  Y.  ration  to  the  resident  plaintiff,  and 
Code  of  Procedure,  Prouty  v.  Michi-  that  a  resident  plaintiff  in  an  attach- 
gan  Southern  E.  Co.,  1  Hun  (N.  Y.),  ment  against  a  non-resident  debtor, 
655 ;  Atlantic  &c.  Tel.  Co.  v.  Baltimore  cannot,  under  the  second  clause,  sub- 
Ac.  E.  Co.,  46  N.  Y.  Super.  377.  By  a  ject  the  corporation  to  the  process  of 
statute  of  Maryland,  which  is  a  tran-  garnishment  in  a  Maryland  court,  to 
script  of  the  former  statute  of  New  attach  a  debt  due  by  the  corporation 
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obtained  over  the  foreign  corporation  by  process  duly  served, 
the  court  has  power,  if  the  pleadings  and  evidence  warrant  it, 
to  proceed  against  it  by  a  decree  for  specific  performance} 

§  8008.  Foreigrn  Corporations  not  Suable  ex  Contractu 
except  upon  Domestic  Contracts.  —  The  courts  of  some  of 
the  States  restrain  the  right  of  action  in  personam  by  residents 
of  the  State  against  foreign  corporations,  where  the  cause  of 
action  arises  ex  contractu,  to  cases  where  the  contract  was  made 
within  the  State  by  an  agent  of  the  corporation  there  doing 
business,  —  conceding  at  the  same  time  that  if  the  foreign  cor- 
poration has  property  situated  within  the  domestic  jurisdiction, 
against  which  its  creditor  is  entitled  to  proceed,  a  road  will  be 
open  to  him  in  the  form  of  a  proceeding  in  rem,  as  by  attach- 
ment or  garnishment.^ 


to  the  non-resident  debtor,  on  a  con- 
tract which  is  made,  and  the  subject- 
matter  of  which  is  situated  in  an- 
other State.  Myer  v.  Liverpool  &c. 
Ins.  Co.,  40  Md.  595.  See  also  Crom- 
well V.  Royal  Canadian  Ins.  Co.,  49 
Md.  366;  s.  c.  33  Am.  Eep.  258; 
Brauser  v.  New  England  &c.  Ins.  Co., 
21  Wis.  506. 

1  Shafer  v.  O'Brien,  31  W.  Va.  601 ; 
s.  c.  8  S.  E.  Rep.  298.  Under  a  stat- 
ute of  Iowa  which  provides  that 
"  when  a  corporation,  company,  or 
individual  has  an  office  or  agency  in 
any  county  for  the  transaction  of  busi- 
ness, any  suit  growing  out  of,  or  con- 
nected with  the  business  of  that  office 
or  agency  may  be  brought  in  the 
county  where  such  office  or  agency  is 
located,"  an  action  cannot  be  prose- 
cuted in  a  Federal,  —  and  it  seems  in 
a  State  court,  —  in  the  State  of  Iowa, 
against  a  railroad  company  organized 
in  another  State,  for  a  wrongful  de- 
livery of  goods  in  another  State,  al- 
though the  transit  began  in  the  State 
of  Iowa.  Elgin  Canning  Co.  v.  Atch- 
ison &c.  R.  Co.,  24  Fed.  Eep.  866. 

^  Bawknight  v.  Liverpool  &c.  Ins. 
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Co.,  55  Ga.  194.  In  the  opinion  of 
the  court,  delivered  by  Jackson,  J., 
there  is  the  following  reasoning :  "  We 
are  not  aware  of  any  case  which  has 
decided  that-  a  foreign  corporation 
may  be  sued  in  personam  here  on  a 
foreign  judgment,  or  on  a  contract  or 
debt  of  any  sort  with  which  the  Geor- 
gia agency  has  had  no  connection.  It 
would  be  strange  if  such  were  the 
law.  A  debt  created  in  England  by 
this  English  corporation  could  then 
be  sued  here ;  a  debt  made  in  China 
might  be  sued  in  personam  here, 
where  this  corporation  is  allowed  to 
live  only  for  certain  purposes,  instead 
of  being  sued  at  home,  where  it  lives 
for  all  purposes.  There  is  good  rea- 
son for  so  restricting  the  statute.  The 
agent  in  Georgia  might  be  able  easily 
to  defend  a  Georgia  contract  where  he 
has  made  or  supervised  it,  where  all 
the  witnesses  lived,  and  were  accessi- 
ble to  him ;  but  it  would  be  difficult 
for  him,  nay,  impossible,  to  defend 
an  English  or  a  Chinese  contract 
without  great  hazard  and  expense; 
and  for  the  very  reason  that  he  could 
not  well  and  readily  defend  such  a 


ACTIONS  AGAINST.     [6  Thomp.  Corp.  §  8009. 

§  8009.  Actions  ag'ainst  Foreign  Corporations  under  New 
York  Code  of  Civil  Procedure,  Section  1780.  —  The  present 
Code  of  Civil  Procedure  of  New  York  provides  that  a  foreign  cor- 
poration may  be  sued  by  a  resident  of  the  State  or  by  a  domestic 
corporation  for  any  cause  of  action,  and  that  it  may  be  sued  by  a 
foreign  corporation  or  by  a  non-resident, —  "(1)  where  the  action  ia 
brought  to  recover  damages  for  the  breach  of  a  contract  made  within 
the  State,  or  relating  to  property  situated  within  the  State,  at  the 
time  of  the  making  thereof;  (2)  where  it  is  brought  to  recover  real 
property  situated  within  the  State,  or  a  chattel  which  is  replevied 
within  the  State;  (3)  where  the  cause  of  action  arose  within  the 
State,  except  when  the  object  of  the  action  is  to  affect  the  title  to 
real  property  situated  without  the  State."  ^  The  construction  of  this 
statute  is  that  it  excludes  jurisdiction  in  actions  by  non-residents 
against  foreign  corporations  which  do  not  fall  within  its  terms.''  A 
non-resident  plaintiff  cannot,  therefore,  maintain  an  action  in  the 
courts  of  New  York  against  a  foreign  corporation  for  a  cause  of 
action  arising  outside  the  limits  of  that  State.'  Under  the  statute, 
the  right  of  action  depends  upon  residence,  and  not  upon  citizenship.^ 
But  a  cause  of  action  against  a  foreign  corporation  selling  agricul- 
tural implements  within  the  domestic  State  upon  a  guaranty  made 
by  such  corporation  is,  it  seems,  a  cause  of  action  arising  within  the 
State,  within  the  meaning  of  the  foregoing  statute.' 

contract,  suit  would  be  brought  upon  Eep.  625 ;   16  Civ.  Proc.  Rep.  255 ; 

them  here,  judgment  in  personam  be  Gait  v.  Provident  Sav.  Bank,  18  Abb. 

rendered,    and    then    suit    on    that  N.  Gas.  (N.  Y.)  431. 
brought  at  the  home  office,  and  it  be  *  Adams  v.  Penn  Bank,   35  Hun 

concluded  without  opportunity  to  de-  (N.  Y.),  393. 

fend  on  the  merits.    If  it  be  replied  '  Ghilds  ti.  Harris  Man.  Co.,  104 

that  Buch  a  corporation  might  have  N.  Y.  477.    According  to  decisions  of 

assets,  property  in  Georgia,  which  can  some  of  the  subordinate  courts  of  New 

be  reached  only  in  Georgia,  the  an-  York,  actions  do  not  lie  under  this 

swer  is,  that  a  suit  in  rem  will  bind  statute  by  non-residents  against  cor- 

all  that  and  harm  nobody."    Ibid,  porations,  — in  the  following   cases: 

196.  To  recover  for  the  use  of  teams  hired 

1  N.  Y.  Code  Civ.  Proc,  §  1780.  without  the  State,  though  they  were 

2  Ervin  v.  Oregon  Railway  &c.  Co.,  used  within  the  State  (Perry  v.  Erie 
62How.  Pr.  (N.Y.)490;  «.  c.  28Hun  Transf.  Co.,  19  N.  Y.  Supp.  239); 
(N.  Y.),  269 ;  Gait  v.  Providence  Sav-  upon  a  contract  made  in  New  Jersey 
ings  Bank,  18  Abb.  N.  Cas.  (N.  Y.)  to  furnish  a  New  Jersey  corporation 
431.  with  teams  and  horses  for  trucking  to 

^  Robinson  v.  Oceanic  Steam  Nav.  be  done  in  New  York  (Perry  v.  Erie 
Co.,  112  N.  Y.  315;  «.  c.  19  N.  E.      Transf.  Co.,  49  N.  Y.  St.  Rep.  36;  s.c. 
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§  8010.  Actions  ag-ainst  Foreign  Corporations  Whicli  have 
Migrated  from  the  Domestic  State. —  Let  us  suppose  a  case 
where,  either  with  or  without  the  sanction  of  the  laws  of  the 
domestic  State,  or  of  the  State  of  its  creation,  a  corporation 
bodily  migrates  from  the  State  of  its  creation  into  another 
State,  where  a  majority  of  its  stockholders  have  always  re- 
sided, where  it  has  held  all  its  meetings,  where  it  keeps  its 
books,  and  where,  at  the  time  of  the  action  against  it,  it  is 
doing  what  are  called  constituent  acts^  within  the  domestic 
State,  — that  is  to  say,  a  notice  for  a  meeting  of  its  stockhold- 
ers within  such  State  is  pending,  —  and  where  it  has  no  office 
or  place  of  business  anywhere  in  the  State  of  its  creation.  In 
such  a  case  it  is  liable  to  actions  upon  its  contracts  by  citizens 


20  N.  Y.  Supp.  891) ;  for  an  injury  by  a 
maritime  collision  by  the  joint  owners 
of  a  vessel,  part  of  whom  are  non-res- 
idents, against  a  foreign  corporation 
(Brooks  ».  Mexican  Construction  Co., 
49  N.  y.  Super.  234;  s.  c.  50  N.  Y. 
Super.  281) ;  to  recover  damages  for 
personal  injuries  received  without  the 
State  (Crowley  v.  Eoyal  Exchange 
Shipping  Co.,  2  Civ.  Proc.  Rep.  (N.  Y.) 
174).  The  same  courts  have  held  that 
actions  lie  under  this  statute  against 
foreign  corporations  in  respect  of 
business  transacted  within  the  State : 
Bradley  Fertilizer  Co.  v.  South.  Pub. 
Co.  (N.  Y.  City  Ct.),  21  N.  Y.  Supp. 
472.  Upon  an  insurance  policy  issued 
by  a  foreign  corporation,  to  a  resident 
who  died  within  the  State :  Griesa  «. 
Massachusetts  Ben.  Asso.,  15  N.  Y. 
Supp.  71.  Between  two  foreign  corpo- 
rations to  recover  shares  of  stock  on 
the  ground  of  the  invalidity  of  a  trans- 
fer made  within  the  domestic  State : 
Toronto  Trust  Co.  v.  Chicago  &c.  R. 
Co.,  32  Hun  (N.  Y.),  190.  "Where  two 
foreign  corporations  entered  into  an 
agreement,  by  one  clause  of  which,  in 
case  of  differences  between  them,  they 
were  to  appoint  an  arbitrator  in  New 
York,  the  Supreme  Court  of  New 
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York  had  jurisdiction  of  an  action  by 
one  of  them  to  restrain  a  proceeding 
for  arbitration  thereunder:  Direct 
U.  S.  Cable  Co.  v.  Dominion  Tel.  Co., 
84  N.  Y.  153;  reversing  8.  c.  22  Hun 
(N.  Y),  568.  Where  some  of  the 
plaintiffs  were  residents,  and  others 
non-residents,  it  was  held  that  the 
action  might  be  dismissed  as  to  the 
non-residents,  and  proceed  as  to  the 
residents:  Ervin  v.  Oregon  Bail.  & 
Nav.  Co.,  28  Hun  (N.  Y.),  269;  af- 
firming s.  c.  62  How.  Pr.  (N.  Y.)  490. 
Where  a  national  bank,  organized  in 
Louisiana,  purchased  a  draft  drawn 
on  bankers  in  the  city  of  New  York, 
payable  to  the  order  of  such  national 
bank,  which  draft  was  duly  presented 
in  New  York,  and  payment  refused, 
and  was  protested  for  non-payment, 
and  due  notice  given  thereof,  — it  was 
held  that  the  cause  of  action  arose 
within  the  State  of  New  York  for  the 
purpose  of  sustaining  the  jurisdiction 
of  a  court  of  that  State,  of  an  action 
by  the  national  bank  to  attach  the 
funds  in  New  York  belonging  to  the 
bank  drawing  the  draft:  Hibernia 
Bank  v.  Lacombe,  84  N.  Y.  367;  a.  c. 
38  Am.  Rep.  518. 
1  Ante,  §  694. 
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of  the  domestic  State,  —  and  it  would  equally  seem  by  non- 
residents upon  contracts  made  within  the  domestic  State, 
although  at  the  time  of  the  bringing  of  such  action  it  has 
ceased  doing  business  within  the  domestic  State.  A  foreign  cor- 
poration cannot  thus  be  allowed  to  migrate  into  the  domestic 
State,  do  business  there,  incur  liabilities  there,  and  then,  by 
the  mere  act  of  suspending  its  business,  escape  the  process  of 
the  domestic  courts.' 

§  8011.  Jurisdiction  of  Actions  by  Stockholders  to  Ke- 
dress  Grievances  in  Corporate  Management.  —  As  a  general 
rule,  actions  brought  by  stockholders,  generally  in  equity,  to 
restrain  or  redress  frauds  or  breaches  of  trust  committed  by 
the  directors  or  officers  of  the  corporation,  or  by  a  majority  of 
its  shareholders  in  the  management  of  its  business  and  prop- 
erty,^ can  only  he  brought  in  the  courts  of  the  State  under  whose 
laws  the  corporation  was  created.'  This  rule  rests  partly  on 
jurisdictional  grounds,  and  partly  on  grounds  of  policy  and 
expediency.  It  is  indispensable,  in  such  an  action,  that  the 
corporation  should  be  made  a  party  in  its  corporate  name  and 
character.*  This  reason  alone,  in  many  cases,  drives  the  stock- 
holders to  the  forum  of  the  State  of  the  corporation,  because 
service  of  process  cannot  be  had  upon  the  corporation  in 
other  jurisdictions.  It  also  rests  upon  a  consideration  of  the 
inexpediency  of  opening  the  doors  of  the  courts  of  the  State 
to  litigations  in  respect  of  rights  depending  upon  transactions 
taking  place  outside  the  State  and  governed  by  foreign  law. 
It  rests  upon  the  further  consideration  that,  in  many  cases, 
by  reason  of  the  fact  of  the  property  of  the  corporation  being 
situated  outside  the  State,  it  will  be  impossible  for  the  court 

'  National  Bank  v.  Southern  Per-  New  Haven  Horse  Nail  Co.  v.  Linden 

celain  Man.  Co.,  55  Ga.  36.    Compare  Spring  Co.,  142  Mass.  349;  Smith  v, 

Bawknight  1).  Liverpool  &c.  Ins.  Co.,  Mutual    Life    Ins.    Co.,    14    Allen 

55  Ga.  194.  (Mass.),    336.     Compare    Halaey    t;. 

•  As  to    such   actions,    see   ante,  McLean,  12  Allen  (Mass.),  438;  s.  c. 

5  4479,  et  seg.  90  Am.  Dec.  157. 

'  Wilkins  V.  Thorne,  60  Md.  253;  *  Ante,  §  4578;  Wilkins  v.  Thorne, 

Moore  v.  Silver  Valley  Min.  Co.,  104  60  Md.  253. 
N.  0.  534,  545;  s.  c.  10  S.  E.  Rep.  679; 
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to  effectuate  its  judgment  if  it  should  render  any.  But  it  is 
obvious  that  many  cases  will  arise  where  these  reasons  will 
not  be  controlling.  Take,  for  instance,  such  a  case  as  that 
stated  in  a  preceding  section,  where  a  manufacturing  corpo- 
ration migrated  with  its  entire  business,  corporate  books,  and 
personnel,  from  the  State  of  its  creation  into  another  State, 
and  there  did  all  its  business  and  held  all  its  corporate  meet- 
ings. Clearly,  the  courts  of  the  State  in  which  it  had  thus, 
lawfully  or  unlawfully,  acquired  a  de  facto  domicile,  would  be 
better  able  to  take  jurisdiction  of  an  action  by  its  stockholders 
for  the  redress  of  grievances  in  respect  of  corporate  manage- 
ment, than  would  a  court  of  the  jurisdiction  from  which  it 
migrated.  Indeed,  the  courts  of  that  State  might  not  be  able 
to  acquire  jurisdiction  at  all,  from  the  mere  fact  of  no  one 
being  left  upon  whom  process  could  be  served.  We  accord- 
ingly find  judicial  opinions  which  more  or  less  modify  the 
general  rule  of  jurisdiction  above  stated.  One  of  them  is  to 
the  effect  that,  though  such  an  action  must  in  general  be 
prosecuted  in  the  State  under  whose  laws  the  corporation  has 
been  created,  yet  injunctions  and  other  auxiliary  remedies 
may  be  had  in  the  courts  of  other  States.*  Another  is  to  the 
effect  that  where  an  unlawful  transfer  of  the  shares  of  stock  of 
a  foreign  corporation  is  made  within  the  domestic  State, 
through  an  agency  there  maintained  by  the  corporation  for 
the  transfer  of  its  shares,  the  wrongful  act  is  committed  within 
the  domestic  State,  so  that  it  may  be  redressed,  under  a  stat- 
utory provision  elsewhere  considered,^  giving  the  courts  of  the 
domestic  State  jurisdiction  of  actions  by  non-residents  against 
foreign  corporations,  where  the  transaction  which  is  the  sub- 
ject of  the  action  happened  within  the  State.*  Still  another, 
rendered  by  a  court  of  subordinate  jurisdiction,  is  to  the  effect 
that  an  action  by  a  resident  stockholder  of  a  foreign  corpora- 
tion to  obtain  specific  performance  of  a  contract  of  another  for- 


*  Moore  v.  Silver  Valley  Min.  Co.,  •  Toronto   General    Trust   Oo.   v. 

104  N.  O.  534,  545;  s.  c.  10  S.  E.  Eep.      Chicago  &c.  R.  Co.,  32  Hun  (N.  Y.), 
679.  190. 

«  Ante,  §^  8002,  8009. 
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eigQ  corporation,  to  issue  stock  to  the  former  corporation  or 
its  stockholders,  pursuant  to  an  agreement  for  the  consolida- 
tion of  the  two  corporations,  is  within  the  jurisdiction  of  the 
courts  of  the  domestic  State.'  On  the  contrary,  a  foreign  cor- 
poration cannot  maintain  a  suit  in  equity  in  Massachusetts 
against  a  foreign  railroad  corporation  and  a  citizen  of  that 
Commonwealth,  to  enforce  specij^c  performance  of  a  covenant 
in  a  contract  for  the  delivery  of  bonds  and  certificates  of  stock 
in  payment  of  work  to  be  performed  by  the  plaintiff  corpora- 
tion in  a  foreign  State,  and  to  restrain  by  injunction  the  citi- 
zen of.  Massachusetts  from  disposing,  in  that  State,  of  shares 
of  stock  and  bonds  of  the  foreign  railroad  company  alleged 
to  have  been  delivered  to  him  in  violation  of  the  plaintiff's 
rights,  although  the  foreign  railroad  has  an  office  in  Massa- 
chusetts for  the  transfer  of  shares  of  its  capital  stock,  and  has 
appeared  by  attorney  in  the  suit.* 

§  8012.  Actions  agrainst  Corporations  Created  by  the 
■Concurrent  Legislation  of  Several  States.  —  As  already  seen 
in  various  relations,'  corporations  which  have  been  created  by 
the  concurrent  action  of  two  or  more  States,  are  deemed  to  be 
domestic  corporations  within  each  of  the  States  by  whose  legisla- 
tion their  corporate  existence  has  been  created.  From  this, 
the  conclusion  has  been  deduced  that  it  has  a  residence  in 
«ach  of  the  States  for  the  purpose  of  being  sued,  and  without 
reference  to  the  question  of  the  residence  of  the  plaintiff  in 
the  action,  and  seemingly  without  reference  to  the  question  of 
the  place  where  the  cause  of  action  arose,  it  being  a  personal 
action.  Thus,  the  Baltimore  &  Ohio  Railroad  Company, 
originally  chartered  in  Maryland,  and  re-incorporated,  as  was 
ield,  by  the  Legislature  of  Virginia  in  respect  of  so  much  of 
its  property  as  lay  within  that  State,  was  held  liable  in  a  pro- 
•ceeding  in  garnishment  in  Virginia,  on  the  theory  of  its  being 

»  Babcock  11.  Schuylkill  &C.R.  Co.,  »  Ante,  §§  47,  319,  320,  688,  7438, 

51  N.  Y.  St.  Eep.  643 ;  «.  c.  9  N.  Y.  7452,  7472, 7490,  7799,  7817,  7891 ;  post, 
Supp.  845.  §§  8020.  8128. 

^  Kansas  &c.  Construction  Co.  v. 
■Topeka  &c.  E.  Co.,  135  Mass.  34. 

6387 


6  Thomp.  Corp.  §  8013.]     foreign  corpokations. 

a  domestic  corporation.^  The  same  railroad  had  extended  a 
branch  of  its  line  into  the  District  of  Columbia  under  the 
authority  of  Congress,  and  it  was  consequently  held  liable  to 
an  action  in  that  District  for  an  injury  done  to  the  plaintiff 
while  traveling  on  its  cars  in  the  State  of  Virginia.'' 

'  Baltimore  &c.  B.  Co.  v.  Gallahue,  (U.    S.)    65.     Compare   Gosliom  e. 

12  Gratt.  (Va.)  655;  ».  c.  65  Am.  Dec.  Supervisors,  1  W.  Va.  308;  and  Bal- 

254.  timore  &c.  B.  Co.  v.  Supervisors,  S 

»  Eailroad  Co.  v.  Harris,  12  Wall.  W.  Va.  319. 
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§  8019.  What  Statutes  Kelating  to  Service  of  Process 
Include  Foreign  Corporations.  —  Statutes  providing,  in  the 
broadest  terms,  a  mode  of  serving  process  upon  any  corpora- 
tion, "or  upon  any  unincorporated  company," are  properly  con- 
strued as  including  foreign  as  well  as  domestic  corporations.^ 
On  the  contrary,  the  statute  of  Michigan,  in  force  as  late  as 
1871,  providing  for  service  of  process  on  various  named  cor- 
porations through  their  officers,  has  been  held  to  apply  only 


1  Soci6t6  Fonciere  «.  Milliken,  135 
U.  S.  304.  This  was  the  construction 
of  a  statute  of  Nebraska  (Neb.  Civ. 
Gode,  §  912)  relating  to  service  of  pro- 
cess on  corporations  generally :  Chi- 
cago &c.  B.  Co.  V.  Manning,  23  Neb. 
352;  8.  c.  35  Am.  &  Eng.  Bail.  Cas. 
618 ;  37  N.  W.  Bep.  462.  So,  the  orig- 
inal provisions  of  the  code  of  Tennes- 
see (Thomp.  &  Steg.  Stat.  Tenn.,  1871, 
§§  2831-2834),  providing  for  service  of 
process  on  corporations  generally,  ex- 
tend to  foreign  as  well  as  to  domestic 
corporations;  and  the  later  statute 
of  that  State,  entitled  "An  Act  to 
Subject  Foreign  Corporations  to  Suit 
in  this  State"  (Tenn.  Acts  1887, 
p.  386),  was  designed  merely  to  pro- 
vide for  a  service  upon  such  corpora- 
tions as  engaged  in  business  in  the 
State  without  having  an  oflSce  and  a 
resident  agent  therein.  Telephone 
Co.  V.  Turner,  88  Tenn.  265.  Followed 
in  Kansas  City  &c.  B.  Co.  v.  Daugh- 
try,  138  U.  S.  298,  304.  A  statute  of 
Illinois  recited:  "  In  all  cases  where 
suit  has  been  or  may  hereafter  be 
brought  against  any  incorporated 
company,  process  shall  be  served  upon 
the  president  of  such  company,  if  he 
reside  in  the  county  in  which  suit  is 
brought,  and  if  such  president  be  ab- 
sent from  the  county,  or  does  not 
reside  in  the  county,  then  the  sum- 
mons shall  be  served  by  the  proper 
oflBcer  by  leaving  a  copy  thereof  with 
any  clerk,  cashier,  secretary,  engi- 
neer, conductor,  or  any  agent  of  such 
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company  found  in  the  county,  at  least 
five  days  before  the  trial,  if  suit  be 
brought  before  a  justice  of  the  peace, 
and  at  least  ten  days  when  suit  is 
brought  in  the  Circuit  Court."  Scates 
111.  Stat.  243.  It  has  been  held  that 
this  statute  extends  to  foreign  corpo- 
rations ;  so  that  the  following  return 
of  service  was  good:  "  Executed  the 
within  writ  by  delivering  a  true  copy 
of  the  same  to  J.  B.  Booth,  agent,  and 
J.  W.  Dexter,  conductor,  of  said  Min- 
eral Point  Bailroad  Company,  this 
2d  day  of  February,  1857,  the  presi- 
dent of  said  company  not  residing  in 
this  State."  The  court  said:  "It  is 
a  convenient  way  provided  to  get  ser- 
vice upon  them,  so  as  to  subject  their 
property  to  their  contracts,  and  it  is  a 
proper  consequence  of  the  provisions 
of  this  act  that  they  should  be  deemed 
found  wherever  one  of  their  officers  or 
agents,  such  as  specified  in  the  act, 
may  happen  to  be."  Mineral  Point 
B.  Co.  V.  Keep,  22  111.  9;  s.  c.  74  Am. 
Dec.  124;  reaffirmed  in  Hannibal  &c. 
E.  Co.  V.  Crane,  102  111.  249,  254;  s.  c. 
40  Am.  Bep.  581,  —  where  it  was  said 
that  the  one  object  of  the  statute  was 
to  embrace  corporations  having  prop- 
erty in  Illinois  and  their  offices  and 
places  of  business  in  other  States.  In 
Peoria  Ins.  Co.  v.  Warner,  28  111.  429, 
433,  it  was  said  that  the  statute  was 
remedial  in  its  character,  and  ought 
to  receive  the  most  liberal  interpreta- 
tion. 


SKKViCE  OF  PROCESS  ON.     [6  Thomp.  Corp.  §  8020. 

to  domestic  corporations,  for  the  reason  that  it  could'  not  be 
made  to  apply  to  foreign  corporations  without  the  interpola- 
tion of  various  clauses  and  qualifications;'  and  accordingly 
statutes  having  special  reference  to  service  of  process  on  for- 
eign corporations  were  subsequently  enacted  in  that  State.^ 
These  statutes  failed  to  provide  for  the  service  of  the  writ  of 
garnishment  on  foreign  corporations,  though  there  was  such 
a  provision '  in  respect  of  domestic  corporations;  consequently 
a  foreign  corporation  was  not  subject  to  garnishment  in  that 
State,*  until  the  legislature  again  supplied  the  casus  omissus.^ 

§  8020.  Service  upon  Corporations  Created  by  the  Con- 
current Action  of  Two  or  More  States.  —  Where  corporations 
are  created  by  the  concurrent  action  of  two  or  more  States, 
they  are  domestic  corporations  within  each  State,  and  a  service  of 
process  upon  such  corporations,  in  the  manner  provided  for 
service  upon  domestic  corporations,  will  be  good,  and  will 
give  jurisdiction  to  proceed  to  judgment.* 


'  People  V.  Judge  of  Wayne  Circuit, 
24  Mich.  38. 

2  See  Mich.  Pub.  Acts  1881,  no.  256 ; 
Hebel  v.  Amazon  Ins.  Co.,  33  Mich. 
400 ;  Lake  Shore  &c.  R.  Co.  v.  Hunt, 
39  Mich.  469.  In  the  Pennsylvania 
Common  Pleas,  service  of  a  writ  of 
foreign  attachment  on  a  domestic  cor- 
poration, was  stricken  off  by  the  court 
after  the  appearance ;  because  the  ser- 
vice, though  made  in  compliance  with 
the  statute  regulating  service  on  for- 
eign corporations,  was  not  made  in 
conformity  with  the  statute  respecting 
corporations.  Silva  v.  Greenwald,  2 
Pa.  County  Ct.  131.  That  service  of 
process  upon  a  domestic  corporation 
must  be  upon  an  officer  thereof.  Pa. 
Act  April  8,  1851  (P.  L.  354),  author- 
izing service  upon  its  agent,  haying 
reference  only  to  foreign  corporations, 
— see  Williams  v.  Delaware  &c.  E.  Co. 
(Pa.  O.  P.),  28  W.  N.  C.  282.  As  to 
the  requisites  of  service  of  process 


on  foreign  corporations,  under  Ohio 
Code,  U  66-68,  — see  Wheeling  &c. 
Transp.  Co.  v.  Baltimore  &c.  R.  Co., 
1  Cine.  (Ohio)  311.  That  the  Mary- 
land statute  authorizing  service  of 
process  upon  any  agent  of  a  foreign 
corporation  doing  business  in  that 
State  (Md.  Act  1868,  ch.  471,  §  211), 
does  not  apply  to  foreign  insurance 
companies  licensed  to  do  business  in 
that  State,  the  provisions  of  another 
statute  (Md.  Act  1878,  ch.  106,  §  30), 
being  in  this  regard  special  and  ex- 
clusive, —  see  Oland  v.  Agricultural 
Ins.  Co.,  69  Md.  248;  8.  c.  14  Atl.  Rep. 
669 ;  12  Cent.  Rep.  881. 
'  How.  Stat.  Mich.,  §  886. 

*  Milwaukee  Bridge  &c.  Works  *. 
Brevoort,  73  Mich.  155 ;  s.  c.  41  N.  W. 
Rep.  215. 

*  Mich.  Laws  1889,  no.  266. 

'  Re  St.  Paul  &c.  E.  Co.,  36  Minn. 
85;  s.  c.  30  N.  W.  Rep.  432.    See,  in 
affirmation  of   this   principle,   ante, 
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§  8021.  Statutory  Modes  of  Acquiring  Jurisdiction  Ex- 
clusive.—  The  earlier  reasoning  of  the  courts  was  that,  as  a 
corporation  could  not  migrate,  it  could  not  be  served  with  sum- 
mons in  an  action  in  personam  outside  of  the  State  of  its  cre- 
ation, in  the  absence  of  a  statute  expressly  authorizing  this 
mode  of  service.  The  theory  was  that,  at  common  law,  an 
action  did  not  lie  against  a  foreign  corporation  in  personam, 
founded  upon  notice  by  summons,  because  of  its  non-residence; 
and  consequently  that  the  only  mode  of  service,  in  an  action 
in  personam  against  such  a  body,  must  be  supplied  by  the  legis- 
lature.* The  same  conclusion  was  also  reached  on  the  larger 
theory  that  "  all  exceptional  methods  of  obtaining  jurisdiction 
over  persons,  natural  or  artificial,  not  found  within  the  State, 
must  be  confined  to  the  cases  and  exercised  in  the  way  pre- 
cisely indicated  by  statute."*  When,  therefore,  the  legislature 
provided  a  mode  of  acquiring  jurisdiction  over  foreign  corpo- 
rations, that  mode  was  necessarily  exclusive.'^  For  example, 
where  the  legislature  provided  for  a  service  of  process  by 
publication  in  such  a  case,  that  mode  alone  could  be  pursued,* 
and  a  service  of  summons  upon  the  president  or  managing 
agent  of  such  a  corporation  within  the  State  was  a  nullity.^ 
We  have  seen  that  the  supposed  principle  of  the  common  law 
upon  which  this  doctrine  rests  is  now  discarded,*  and  that, 
independently  of  statutes,  the  principle  is  now  recognized 

§  8012;  Baltimore  &c.  E.  Co.  v.  Gal-  Territory  Vfithin  which  its  road  lies: 

lahue,   12  Gratt.  (Va.)  655;  s.  c.  65  Losee  ti.  McOarty,  5  Utah,  528;  i.e. 

Am.  Dec.  254 ;  Railroad  Co.  v.  Harris,  17  Pac.  Rep.  452. 
12  Wall.  (U.  S.)  65.    In  Virginia,  if  i  Sullivan  v.  La  Crosse  &c.  Co.,  10 

its  principal  office  is  situated  outside  Minn.  386. 

of  the  State  in  which  the  action  is  '  Hartford  Fire  Ins.  Co.  v.  Owen, 

brought,  service  may  be  had  under  30  Mich.  441,  443. 
the    statute    upon    the    subordinate  '  Colorado   Iron  Works  v.  Sierra 

officer  or  agent  named  therein,  Bal-  Grande  Min.  Co.,  15  Colo.  499,  511 ; 

timore  &c.   R.   Co.  v.   Gallahue,   12  s.  c.  22  Am.  St.  Rep.  433;  25  Pac. 

Gratt.  (Va.)  655;  s.  c.  65  Am.  Dec.  Rep.  325;  9  Rail.  &  Corp.  L.  J.  113; 

254.    That  an  interstate  railroad  com-  ante,  §  7503. 

pany  chartered  by  Congress,  such  as  *  Broome  v.   Galena   &c.   Co.,   9 

the  Union  Pacific  Railroad  Company,  Minn.  239. 

is  therefore  properly  deemed  a  domes-  '  Sullivan  v.  La  Crosse  &c.  Co.,  10 

tic  corporation,  for  the  purposes  of  Minn.  386. 
jurisdiction,   by  the    courts   of    any  •  Ante,  §  7993,  et  seq. 
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that  o  corporation  can  migrate  in  such  a  sense  as  to  acquire  a 
residence  in  another  State,  for  the  purpose  of  jurisdiction  aa 
well  as  taxation}  But  the  principle  remains  that  where  there 
is  a  statute  pointing  out,  in  explicit  terms,  the  mode  of  service 
of  process  in  actions  against  foreign  corporations,  it  must  be 
followed,  and  a  judgment  founded  upon  another  kind  of  ser- 
vice will  be  invalid.  If,  therefore,  in  pursuance  of  a  domestic 
statute,  a  foreign  corporation  has  appointed,  within  the  county, 
an  attorney,  and  empowered  him  to  receive  service  of  process 
in  actions  against  it,  unless  process  is  so  served,  the  court  is 
without  jurisdiction  to  proceed  to  judgment.*  So,  where  there 
is  a  special  statutory  provision  for  the  service  of  process  on  cor- 
porations relating  to  actions  before  justices  of  the  peace,  that 
statute  must  be  followed,  and  not  the  provisions  of  the  gen- 
eral statute,  and  unless  it  is  followed  the  judgment  will  be 
invalid.*  So,  also,  if  there  is  a  special  statute  relating  to  ser- 
vice of  process  upon  foreign  corporations,  that  will  control 
the  provisions  of  the  statutes  relating  to  the  service  of  process 
generally;  and  service  should  be  had  in  conformity  with  the 
special  statute.*  For  the  same  reason,  unless  the  statute 
relating  to  process  against  foreign  insurance  companies  doing 
business  within  the  State,  points  in  clear  terms  to  the  conclu- 
sion that  it  was  intended  to  be  applicable  to  actions  before 
justices  of  the  peace,  it  will  be  construed  as  confined  to  actions 
in  courts  of  record.^  Nor  are  the  provisions  of  such  statute 
extended  by  construction.  When,  therefore,  the  statute  pro- 
vided that  "railway  corporations,  ....  the  owners  of  cars, 

including  ....  car  companies,  ....  and  companies 

operating  the  same,  in  any  county  through  which  the  .... 
road  passes,"*  may  be  served  with  process,  etc., — it  was  held 
to  apply  to  transportation  companies  only,  and  not  to  companies 
exploiting  a  patent  for  an  air-brake  upon  railway  cars.'^ 

»  Ante,  §  7994.  •  Hartford  Ina.  Co.  v.  Owen,  30 

'  Thayer  v.  Tyler,  10  Gray  (Mass.),  Mich.  441. 

164.  '  Iowa  Code,  §  2582. 

'  Farmers'  &c.  Oo.  v.  Warring,  20  '  Carpenter  v.  Westinghouse  Air- 

Wis.  290.  Brake  Co.,  32  Fed.  Eep.  434.    That 

'  Guernsey  v.  American  Ins.  Co.,  the  provisions  of  New  York  Laws 

13  Minn.  278.  1846,  ch.  195,  §  8,  that  a  certain  for- 
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§  8022.  State  Statutes  Providing  This  Mode  of  Service 
Applicable  in  Federal  Courts.  —  The  courts  of  the  United 
States  are  courts  of  the  particular  States  within  which  they  sit, 
within  the  meaning  of  statutes  compelling  foreign  corporations 
to  appoint  attorneys  within  the  domestic  States  to  receive  ser- 
vice of  process,  and  prescribing  the  effect  of  such  service.. 
Thus,  where  a  foreign  insurance  company  was  doing  business 
in  Pennsylvania  under  a  license  granted  pursuant  to  a  statute 
of  that  State,  which,  among  other  things,  provided  that  the 
company  should  file  a  written  stipulation  agreeing  that  process 
issued  in  any  suit  brought  in  any  court  in  that  Commonwealth 
having  jurisdiction  of  the  subject-matter,  and  served  upon  the 
agent  specified  by  the  company  to  receive  service  of  process, 
for  it,  should  have  the  same  effect  as  if  personally  served  upon 
the  company  within  the  State, — it  was  held  that  the  Circuit 
Court  of  the  United  States,  sitting  within  the  State  of  Pennsyl- 
vania, was  a  court  of  the  Commonwealth  within  the  meaning: 
of  the  statute,  and  that  process  in  an  action  commenced  in 
such  court,  served  upon  the  agent  of  a  foreign  corporation  in 
compliance  with  the  statute,  gave  the  court  jurisdiction  such 
as  required  it  to  proceed  to  hear  and  determine  the  case.^    But 


eign  corporation  shall  be  liable  to  be  369.  This  salutary  decision  overruled 
sued  by  summons  in  the  same  man-  the  decisions  of  several  of  the  Federal 
ner  as  corporations  created  by  the  Circuit  Courts  whose  judges  had  de- 
laws  of  the  State,  do  not  authorize  clined  to  take  jurisdiction  under  such 
service  of  summons  upon  it  as  pre-  circumstances.  Mr.  Justice  Nelson 
scribed  by  the  New  York  Code  for  had  so  declined  in  two  cases :  Day  v. 
domestic  corporations,  —  seeQuadei;.  Newark  India  Bubber  Man.  Co.,  1 
New  York  &c.  K.  Co.,  39  N.Y.  St.  Rep.  Blatchf.  (U.  S.)  628 ;  Pomeroy  v.  New 
157;  g.  c.  14  N.  Y.  Supp.  875.  That  York  &c.  R.  Co.,  4  Blatchf.  (U.  S.) 
in  order  to  give  jurisdiction  of  a  for-  120.  These  decisions  were  rendered 
eign  corporation  by  service  within  prior  to  the  decision  of  the  Supreme 
the  State  upon  its  secretary,  under  Court  of  the  United  States  in  Railroad 
N.  Y.  Code  Civ.  Proc,  §  432,  it  is  Co.  v.  Harris,  12  Wall.  (U.  S.)  65,  and 
not  necessary  that  the  corporation  are  regarded  as  being  in  conflict  with 
should  have  property  within  the  State,  that  decision.  Mr.  Circuit  Judge  Dil- 
or  that  the  cause  of  action  should  Ion,  of  the  Eighth  Circuit,  declined 
have  arisen  therein,  —  see  Miller  v.  to  take  jurisdiction  in  such  a  case 
Jones,  51  N.  Y.  St.  Rep.  361 ;  ».  c.  22  only  because  he  felt  his  judgment 
N.  Y.  Supp.  86.  foreclosed  by  the  rulings  of  other 
•  Ex  parte  Schollenberger,  96  U.  S.  Federal  judges,  and  especially  by 
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in  respect  of  a  service  of  process  upon  foreign  corporations  in 
the  Federal  courts^  the  statutes  of  the  State  governing  the 
mode  of  service  have  a  partial  application  only.  Outside  of 
those  statutes  the  Federal  courts  must  have  a  jurisdiction 
of  the  action  founded  upon  diverse  citizenship  and  "  in- 
habitancy"; and  they  must  have  this  jurisdiction  under  the 
Constitution  and  statutes  of  the  United  States;  for  it  is  not 
competent  for  the  legislature  of  a  State  to  confer  it  upon  them. 
For  instance,  where  the  corporation  was  not  "  found  "  within 
the  State  within  the  meaning  of  the  Federal  statute/  there 
was  no  jurisdiction  in  the  Federal  court,  although  the  process 
had  been  served  in  a  manner  which  would  have  satisfied  the 
State  statute,  as  construed  by  the  highest  court  of  the  State ;^ 
and  where  in  such  a  case  the  action  was  commenced  in  the 
State  court,  and  afterwards  removed  to  the  Federal  court,  it 
was  there  dismissed  for  want  of  jurisdiction.'  But  where  the 
Federal  court  might,  under  the  Federal  Constitution  and  appli- 
catory  Federal  statutes,  acquire  a  jurisdiction,  then,  under  the 
Federal  Process  Act  of  1872,  assimilating  the  mode  of  serving 
process  in  the  Federal  courts  with  that  obtaining  in  the  courts 
of  the  particular  State,  that  jurisdiction  might  be  acquired  in 
a  given  case  by  a  service  of  process  in  the  mode  prescribed  by 
the  statute  law  of  the  State.  Thus,  where  a  corporation, 
created  under  the  laws  of  another  State,  had  appointed  an 
agent  in  Louisiana,  and  empowered  him  to  receive  service  of 
process  in  actions  brought  against  it  there,  process  served 
upon  him  there  was  good  in  an  action  at  law  in  a  court  of  the 
United  States,  and  was  equally  good  in  a  suit  in  admiralty.* 
It  has  been  pointed  out  that  by  the  Federal  Process  Act,'  the 

those  of  Mr.   Justice  Nelson   above  ■  Eev.  Stat.  U.  S.,  §  739. 

referred  to :   Stillwell  v.  Empire  &c.  '  Good  Hope  Co.  v.  Railway  Bark 

Ins.  Co.,  4  Cent.  L.  J..463.    But  Mr.      Fencing  Co.,  22  Fed.  Eep.  635.     See 
Circuit  Judge  Woods  decided  in  favor     ante,  §§  7748,  et  seq.,  7462,  et  seg.,  and 
of  the  jurisdiction  in  Knott  v.  South-     7484,  et  seq.,  where  this  subject  is  con- 
ern  Life  Ins.  Co.,  2  Woods  (U.  S.),      sidered  in  another  relation. 
479.   See  also  Hayden?;.  Androscoggin  »  Benthf  v.  London   &c.  Finance 

Mills,  1  Fed.  Rep.  93 ;  United  States     Corp.,  44  Fed.  Rep.  667. 
V.  American  Bell  Teleph.  Co.,  29  Fed.  *  Ee  Louisville  Underwriters,  134 

Rep.  17.  U.  S.  488;  s.  c.  10  Sup.  Ct.  Eep.  587. 

•  Rev.  Stat.  U.  S.,  §  914. 
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State  practice  is  not  necessarily  to  be  adopted  in  all  cases,  but 
only  "as  near  as  may  be";  and  it  is  said  that  this  means  so 
far  as  is  compatible  with  the  due  administration  of  justice  in 
the  Federal  tribunals.  And  it  is  added  that  the  subordinate 
provisions  in  those  statutes  which  would  unwisely  incumber 
the  administration  of  law  in  the  Federal  tribunals,  or  tend  to 
defeat  the  ends  of  justice  therein,  should  be  rejected.^ 

§  8023.  Conditions  of  Federal  Jurisdiction  in  Actions 
against  Non-resident  Corporations. — This  subject  was  spe- 
cially considered  in  a  very  important  case  in  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  Ohio,  before 
Jackson,  Welker,  and  Sage,  JJ. ;  and  Mr.  Circuit  Judge  Jack- 
son^ wrote  an  elaborate  opinion,  in  which  he  reached  this 
conclusion:  "We  think  the  decisions  of  the  Supreme  Court 
have  settled  and  established  the  proposition  that,  in  the  ab- 
sence of  a  voluntary  appearance,  three  conditions  must  concur 
or  co-exist  in  order  to  give  the  Federal  courts  jurisdiction  in 
personam  over  a  corporation  created  without  the  territorial 
limits  of  the  State  in  which  the  court  is  held,  namely:  (1) 
It  must  appear,  as  a  matter  of  fact,  that  the  corporation  is 
carrying  on  its  business  in  such  foreign  State  or  district;  (2) 
that  such  business  is  transacted  or  managed  by  some  agent  or 
officer  appointed  by  and  representing  the  corporation  in  such 
State;  and  (3)  the  existence  of  some  local  law  making  such 
corporation,  or  foreign  corporations  generally,  amenable  to 
suit  there  as  a  condition,  express  or  implied,  of  doing  business 
in  the  State."* 


'  Hat-Sweat  Man.    Co.  v.  Davis  that  State  (N.  Y.  Code  Civ.  Proc, 

Sewing  Machine  Co.,  31  Fed.  Eep.  §  432),  was  a  service  upon  the  corpo- 

294,  296.    See,  to  the  same  general  ration  "found  within  the  district," 

effect,  Indianapolis  &C.K.  Co.  ti.Horst,  within   the    meaning   of  Eev.    Stat. 

93  U.  S.  291,  299 ;  and  Nudd  «.  Bur-  U.  S.,  §  732.    Hat-Sweat  Man.  Co.  «. 

rows,  91  U.  S.  426,  441.    Recognizing  Davis  Sewing  Machine  Co.,  31  Fed. 

this  principle,  a  Federal  court  in  New  ^^P-  294.    See  ante,  §  7484,  et  seg. 
York  held  that  service  upon  a  foreign  '  Since  a  Justice  of  the  Supreme 

corporation  made  upon  its  managing  Court  of  the  United  States, 
agent  within  the  domestic  State,  such  '  United  States  v.  American  Bell 

as  would  have  satisfied  the  statute  of  Teleph.  Co.,  29  Fed.  Eep.  17,  S4. 
6396 


SERVICE  OF  PROCESS  ON.     [6  Thomp.  Corp.  §  8025. 

§  8024.  Validity  of  Statutes  Providing  for  Service  of 
Process  upon  Any  Ofllcer  or  Agent.  —  Some  of  tlie  State 
courts  uphold  the  validity  of  statutes  providing  for  the  ser- 
vice  of  process  against  foreign  corporations  upon  "  any  offi- 
cer or  agent  of  such  corporation,"  found  within  the  domestic 
jurisdiction,'  —  the  courts  proceeding  upon  the  just  principle 
that  an  officer  or  agent  of  a  foreign  corporation  who  is  a  good 
enough  agent  to  make  and  take  contracts  for  it  within  the 
domestic  State,  is  a  good  enough  agent  to  impart  notice  to  it 
of  an  action  to  enforce  those  contracts.'' 

§  8025.  Where  Foreign  Corporation  has  Appointed  an 
Agent  to  Receive  Service  under  the  Local  Statute.  —  Stat- 
utes relating  to  service  of  process  on  corporations,  being  in 
general  exclusive,'  if  the  law  of  the  domestic  State  requires 
the  foreign  corporation,  as  the  condition  of  doing  business  in 
the  State,  to  appoint  an  agent  within  the  domestic  State  and 
empower  him  to  receive  service  of  process  in  actions  against 
it,  and  lodge  evidence  of  such  appointment  with  the  Secretary 
or  other  officer  of  the  State,  then,  unless  the  statute  is  in  its 
language  permissive,  so  as  to  admit  of  other  modes  of  service, 
service  must  be  had  upon  that  officer  alone,  or  there  will  be 


^  Ante,  §  7519.  damental  quality  in  a  corporation, 
^  See,  for  example,  City  Fire  Ins.  that  process  against  it  shall  be  served 
Co.  V.  Carrugi,  41  Ga.  660.  where  the  upon  its  principal  officer.  It  is  a 
court,  speaking  through  McCay,  J.,  mere  matter  of  municipal  law  that 
said:  "  The  only  diflBculty  in  the  way  the  State  may  change  at  pleasure, 
is  a  practical  one.  By  the  common  We  grant  to  these  foreign  corpora- 
law,  process  against  a  corporation  tions  the  right  to  do  business  here, 
must  be  served  upon  its  president  or  We  permit  them  to  open  offices  here, 
principal  officer  ( Angell  &  Ames  Corp. ,  We  protect  them  in  the  property  they 
§  404),  and  it  is  doubted  if  he  can  hold  here.  We  open  our  courts  to 
carry  his  functions  as  principal  officer  them  for  the  enforcement  of  the 
with  him,  by  a  mere  accidental  visit  claims  they  have  upon  our  citizens, 
to  another  jurisdiction.  If  a  com-  Is  it  hard,  or  a  violation  of  principle, 
pany  were  to  locate  an  office  in  an-  that  they  should  be  put  upon  the 
other  Slate,  and  its  principal  officer  same  footing,  as  to  actions  against 
were  to  do  business  there,  there  could  them,  as  our  own  corporations  ?  " 
be  no  question  upon  his  liability  to  be  Ibid.  670, 
served.    Nor  is  it  any  inherent,  fun-  '  Ante,  §  7503. 
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no  jurisdiction  of  an  action  against  the  corporation;*  and  ser- 
vice in  conformity  with  the  general  statutes  relating  to  service 
of  process  on  corporations  will  not  give  jurisdiction.*  So, 
where  a  foreign  corporation  has  appointed  a  State  officer  as  its 
attorney  to  receive  service  of  process  against  it  in  compliance 
with  the  domestic  statute,  a  service  upon  one  who  was  its 
agent  prior  to  such  appointment  will  not  support  jurisdic- 
tion in  the  action.'  If  the  foreign  corporation  fails  to  make 
the  designation  required  by  the  statute,  but,  nevertheless,  by 
entering  the  State  to  do  business  there,  renders  itself  amen- 
able to  its  judicial  process,  then  service  may  be  obtained  upon 
it  in  any  mode  recognized  by  any  other  statute,  or  by  the 
principles  of  the  common  law.*  On  the  other  hand,  a  service 
upon  the  agent  so  appointed  is  sufficient  to  sustain  a  personal 


'■  Baile  v.  Equitable  Fire  Ins.  Co., 

68  Mo.  617 ;  Stone  v.  Travelers'  Ins. 
Co.,  78  Mo.  655. 

'  Oland  V,  Agricultural  Ins.  Co., 

69  Md.  248 ;  s.  c.  12  Cent.  Eep.  881 ;  14 
Atl.  Rep.  669 ;  Eehm  v.  German  Ins. 
Sav.  Inst.,  125  Ind.  135;  s.  c.  25 
N.  E.  Rep.  173.  It  follows  that  where 
a  foreign  insurance  company  has  ap- 
pointed such  an  agent,  service  of  pro- 
cess upon  one  of  its  local  agents  will 
not  be  sufficient :  Baile  v.  Equitable 
Fire  Ins.  Co.,  68  Mo.  617;  Gates  v. 
Tusten,  89  Mo.  13;  Eehm  v.  German 
Ins.  Sav.  Inst.,  125  Ind.  135;  g.  c.  25 
N.  E.  Eep.  173.  So  a  return  of  ser- 
vice of  process  of  garnishment  "  by 
delivering  a  summons  of  garnishment 
in  writing  to  H.  N.  B.,  one  of  the 
agents  of  said  company,"  —  does  not 
show  a  formal  service  under  the  Mis- 
souri statute  (E.  S.  Mo.  1879,  §  6013), 
which  requires  foreign  insurance  com- 
panies doing  business  within  Missouri 
to  appoint  and  authorize  "  some  per- 
son who  shall  be  a  resident  of  the 
State  to  acknowledge  or  receive  ser- 
vice of  process,"  etc.  The  reason  is 
that  the  statute  plainly  contemplates 
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that  but  one  agent  or  attorney  shall 
be  designated  by  the  foreign  insurance 
company.  Gates  v.  Tusten,  89  Mo. 
13,  19.  But  where  the  sheriff  re- 
turned that  he  had  served  the  sum- 
mons on  H.  P.,  "  State  agent "  of  the 
company,  it  was  held  that  the  return 
showed  a  good  service,  since  the  words 
"  State  agent "  suflacient;ly  designated 
H.  P.  as  the  person  appointed  by  the 
company  to  receive  service  of  process 
under  the  above  statute.  Stone  v. 
Travelers'  Ins.  Co.,  78  Mo.  655. 

'  Lafflin  «.  Travelers'  Ins.  Co.,  121 
N.  Y.  713;  g.  c.  31  N.  Y.  St.  Eep.  900; 
24  N.  E.  Rep.  934.  On  the  contrary, 
where  the  company  made  such  an 
appointment,  but  the  Superintendent 
of  Insurance  refused  to  admit  it  to  do 
business  in  the  State,  after  which  its 
application  was  withdrawn,  a  service 
of  summons  on  the  Superintendent  of 
Insurance  was  inoperative  to  give  ju- 
risdiction against  the  company.  Rich- 
ardson V.  Western  Home  Ins.  Co.,  8 
N.  Y.  Supp.  873. 

*  Compare  Morrison  v.  National 
Rubber  Co.,  13  Civ.  Proc.  Eep.  (N. 
Y.)  233. 
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judgment  against  the  corporation/  which  will  be  good  every- 
where.* 

§  8026.  Proof  of  Appointment  of  Such  an  Agent. — Where 
an  issue  is  made  upon  the  question  whether  the  foreign  cor- 
poration, against  which  the  action  is  brought,  has  subjected 
itself  to  an  action  in  the  State,  in  the  manner  in  which  the 
action  has  been  brought  against  it,  by  appointing  an  agent  in 
pursuance  of  a  statute,  upon  whom  process  against  it  may  be 
served,  a  certified  copy  of  the  appointment,  made  by  the  Sec- 
retary of  State,  with  whom  the  original  is  filed,  is  sufiBcient 
£vidence.' 

§  8027.  Where  It  has  Appointed  a  State  Officer  as  Such 
Agrent.  —  Many  of  the  statutes,  such  as  have  been  considered  in 
the  preceding  section,  require  the  foreign  corporation  to  desig- 
nate aparticular  State  officer  as  its  agent  or  attorney  upon  whom 
process  in  actions  against  it  may  be  served.*  A  statute  so 
■designating  a  State  officer  by  the  name  of  his  office  applies 
to  the  officer  and  to  his  successor  in  office.  Therefore,  an  ap- 
pointment of  the  superintendent  of  the  insurance  department 
of  the  State,  "  or  his  successor  in  office,"  without  mentioning 
the  individual  name  of  the  officer,  is  a  good  appointment 
under  such  a  statute.'     Where   the  statute  requires   that    a 

*  Wilson  V.  Martin- Wilson  Auto-  '  Knapp  v.  Strand,  4  Wash.  686; 

matio  Fire  Alarm  Oo.,  149  Mass.  24;  «.  c.  30  Pac.  Eep.  1063. 
s.  e.  20  N.  E.  Rep.  318 ;  Gibbs  v.  Queen  *  As,  for  instance,  N.  Y.  Laws  1884, 

Ins.  Co.,  63  N.  Y.  114;  s.  c.  20  Am.  ch.  346.     That  service  of   the  sum- 

Eep.  513.  mona  and  complaint  under  this  stat- 

'  Post,  §  8028.  Nor  will  the  corpo-  ute,  in  an  action  against  a  foreign 
ration  be  able  to  overthrow  the  ser-  insurance  company,  upon  the  Super- 
vice  by  producing  a  certificate  of  the  intendent  of  Insurance  at  Albany, 
Secretary  of  State  to  the  effect  that  it  confers  jurisdiction  upon  the  City 
had,  twelve  years  before,  filed  in  his  Court  of  New  York,  —  see  People  v, 
oflice  a  statement  under  the  statute,  New  York  City  Ct.  Justices,  33  N.  Y. 
designating  a  different  person  as  its  St.  Eep.  147 ;  «.  c.  19  Civ.  Proc.  Eep. 
agent  or  attorney  to  receive  service  of  (N.  Y.)  418;  25  Abb.  N.  Oas.  (N.  Y.) 
process,  and  not  the  person  on  whom  403;  11  N.  Y.  Supp.  773. 
the  service  was  actually  made.  Win-  '  Laffin  v.  Travelers'  Ins.  Co.,  121 
termute  v.  New  Jersey  Cent.  E.  Co.,  N.  Y.  713;  s.  c.  31  N.  Y.  St.  Eep.  900; 
5  Pa.  County  Ct.  648.  24  N.  E.  Eep.  934. 
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certificate  of  such  appointment,  "  duly  certified  and  authen- 
ticated," shall  be  filed  in  the  office  of  the  superintendent 
of  the  insurance  department,  but  does  not  provide  for  the 
manner  in  which  it  shall  be  "  certified  and  authenticated,"  it 
is  held  that  a  certification  and  authentication,  such  as  will 
satisfy  the  superintendent  of  the  insurance  department,  is 
sufficient.^  Where  the  certificate  of  appointment  had  been 
accepted  by  and  filed  with  the  Superintendent  of  Insurance 
under  the  statute,  which  certificate  purported  to  have  been 
signed  by  the  president  and  secretary  of  the  company,  and 
was  sealed  with  the  seal  of  the  company,  and  bore  the  cer- 
tificate of  a  notary,  attested  by  his  seal,  that  the  instrument 
was  acknowledged  and  approved  by  the  officers  signing  it, 
and  a  copy  of  the  resolution  of  the  company's  board  of  di- 
rectors making  the  appointment  and  purporting  to  be  certified 
by  its  secretary  under  the  corporate  seal,  was  annexed  thereto, 
— it  was  held  that  the  appointment  was  sufficiently  certified 
and  authenticated,  and  that  a  service  of  summons  upon  onQ 
who  was,  prior  to  the  filing  of  the  certificate,  the  agent  of  the 
company  for  the  purpose  of  such  service,  was  insufficient.^ 
It  should  be  added  that  where  the  statute  prohibits  the  for- 
eign corporation  from  doing  business  within  the  domestic 
State  until  it  has  filed  with  a  State  officer  such  a  statutory 
authorization,  it  will  be  presumed,  in  conformity  with  the 
ordinary  presumption  of  right-acting,  in  support  of  the 
validity  of  service  in  a  particular  case,  that  the  company  has 
complied  with  the  law,  and  a  default  will  hence  be  entered 
upon  a  service  upon  the  State  officer,  though  he  may  have 
refused  to  receive  it.* 

§  8028.  Judg'ments  against  Foreigrn  Corporations  Founded 
on  Process  Served  upon  Agrents  Appointed  under  Statutes  to 
Keceive  Service  of  Process,  Good  Everywhere. —  It  is  a  set- 
tled principle  of  American  jurisprudence  that  where  a  State 

>  Lafflin  v.  Travelers'  Ins.  Co.,  121  »  Ibid, 

N.  Y.  713 ;  s.  c.  31  N.  Y.  St.  Eep.  900;  «  Knapp  &c.  Oo.  v.  National  Mat. 

24  N.  E.  Eep.  934.  F.  Ins.  Co.,  30  Fed.  Eep.  607. 
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imposes  upon  a  foreign  corporation,  as  a  condition  precedent 
to  its  right  to  do  business  and  make  and  take  contracts  within 
the  State,  the  appointment  of  a  resident  agent  within  the  State, 
with  power  of  attorney  to  receive  service  of  process  in  actions 
against  it,  brought  therein,  a  judgment  in  personam  against  the 
corporation,  founded  upon  a  service  of  process  upon  an  agent 
so  appointed,  will  be  good,  not  only  within  the  State  in  which 
it  was  rendered,  but  within  every  other  State,  including  the 
State  creating  the  corporation.^  The  reason  which  lies  at  the 
foundation  of  this  principle  has  already  been  considered."  It  is 
that  a  State  may  exclude  from  its  limits  foreign  corporations 
altogether,  and  may  therefore  impose  such  conditions  as  it 
chooses,  as  conditions  upon  which  they  may  enter  and  do  busi- 
ness; and  that  when  the  State  imposes  the  condition  of  the 
appointment  of  a  resident  agent  to  receive  service  of  process 
against  it,  and  the  corporation  accepts  that  condition,  it  is 
deemed  to  accept  it  with  the  legal  consequences  flowing  from  it.s 

§  8029.  Service  on  Agent  with  Wliom  the  Contract  was 
Made.  —  Statutes  exist  in  furtherance  of  the  theory  before  ad- 
vanced,^ that  if  an  agent  is  good  enough  to  represent  a  foreign 
corporation  in  the  transaction  of  its  business,  he  is  good  enough 
to  affect  it  with  notice,  and  to  bind  it  by  service  of  process  on 
him  in  an  action  brought  against  it  in  relation  to  any  matter 
growing  out  of  his  agency.* 

'  Lafayette  Ins.  Co.  v.  French,  18  thority  of  the  State  over  whatever  is 

How.  (U.  S.)  404.  within  its  limits,  and  not  from  any 

'  Ante,  i  7884,  et  seg.  jurisdiction  over  the  corporation  it- 

•  Note  the  clear  reasoning  of  Mr.  self.    The  judgment  is  operative  only 

Justice  Curtis,  enforcing  this  conclu-  to  the  extent  of  such  property  and 

sion,  in  Lafayette  Ins.  Co.  v.  French,  rights.    As  to  these  it  is  analogous 

18  How.  (IT.  S.)  404,  408.    The  nature  in  its  effects  to  a  proceeding  in  rem." 

and  extent  of  this  jurisdiction  was  Smith  v.  Mutual  Life  Ins.  Co.,  14 

thus  more  narrowly  stated  by  Mr.  Allen  (Mass.),  336,  339;  citing  Bissell 

Justice  "Wells :  "  If  they  have  property  v.  Briggs,  9  Mass.  462;  Blackstone 

or  rights  within  the  limits  of  another  Man.  Co.    v.    Blackstone,   13    Gray 

State,  suits  can  be  maintained,  and  (Mass.),  488. 
judgments    enforced    against    them,  *  Ante,  §§  7519,  8024. 

to  the  extent  of  such  property  and  °  Thus,  a  statute  of  Iowa  recites : 

rights;  but  this  results  from  the  au-  "When  a  corporation,  company,  or 
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§  803O.  Service  upon  Officer  or  Agent  Casually  within  the 
State.  —  It  is  a  principle  of  American  law,  firmly  settled,  and 
one  which  may  be  regarded  as  the  law  everywhere,  except 
where  changed  by  statute,  that  service  of  process  upon  an  offi- 
cer or  agent  of  a  foreign  corporation,  casually  or  temporarily 
found  within  the  jurisdiction,  whether  upon  his  own  business, 
or  otherwise,  will  not  give  jurisdiction  to  render  a  judgment 
in  personam  against  the  corporation.^  It  can  make  no  differ- 
ence, in  respect  of  the  operation  of  this  principle,  whether  the 
officer  is  casually  or  temporarily  within  the  jurisdiction  for 
his  own  private  purposes,  or  for  the  purposes  of  the  corpora- 


individual,  baa,  for  the  transaction  of 
any  business,  an  office  or  agency  in 
any  county  other  than  that  in  which 
the  principal  resides,  service  may  be 
made  on  any  agent  or  clerk  employed 
in  such  office  or  agency,  in  all  actions 
growing  out  of  or  connected  with  the 
business  of  that  office  or  agency." 
Code  of  Iowa,  §  2613.  Under  this 
statute,  where  an  agent  bad  been  ap- 
pointed by  a  foreign  corporation  to 
sell  its  agricultural  machinery,  and 
the  business  of  his  agency  had  not 
been  wound  up,  service  of  process 
upon  him  would  support  jurisdiction 
of  an  action  for  a  breach  of  warranty 
of  a  machine  sold  to  the  plaintiff  by 
the  defendant  through  him.  Gross 
V.  Nichols,  72  Iowa,  239 ;  Brunson  v. 
Nichols,  72  Iowa,  763. 

1  Ante,  k  7529 ;  Nash  v.  Rector,  1 
Miles  (Pa.),  78;  Dawson  ti.  Campbell, 
2  Miles  (Pa.),  170;  Golden ti. Morning 
News,  42  Fed.  Rep.  112;  Reifsnider  w. 
American  Imp.  Pub.  Co.,  45  Fed.  Rep. 
433;  Bentlif  v.  London  &c.  Finance 
Corp.,  44  Fed.  Rep.  667 ;  «.  c.  9  Rail.  & 
Corp.  L.  J.  235;  Phillips  v.  Library 
Co.,  141  Pa.  St.  462;  «.  c.  23  Am.  St. 
Rep.  304 ;  33  Am.  &  Fng.  Corp.  Cas.  41 ; 
28  W.  N.  C.  21 ;  21  Atl.  Rep.  640 ;  Fitz- 
gerald &c.  Constr.  Co.  v.  Fitzgerald, 
137 U.S.  98;  s.c.34L.ed.608;  33Am. 
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&  Eng.  Corp.  Cas.  306 ;  9  Rail.  &  Corp. 
L.  J.  55 ;  11  Sup.  Ct.  Rep.  36 ;  Silsbee 
V.  Quincy  Hotel  Co.,  30  111.  App.  204; 
Newell  V.  Great  Western  R.  Co.,  19 
Mich.  336;  St.  Clair  v.  Cox,  106  U.  S. 
350;  M'Queen  v.  Middletown  Man. 
Co.,  16  Johns.  (N.  Y.)  5,  per  Spencer, 
J. ;  Bushel  v.  Com.  Ins.  Co.,  15  Serg. 
&  R.  (Pa.)  176  (doctrine  recognized) ; 
Moulin  V.  Trenton  Mut.  &o.  Ins.  Co., 
24  N.  J.  L.  222;  Camden  Rolling  Mill 
Co.  V.  Swede  Iron  Co.,  32  N.  J.  L. 
15.  In  these  and  many  other  cases, 
the  distinction  already  stated  {anie, 
§  7529),  is  constantly  pointed  out  be- 
tween an  officer  or  agent  of  a  corpora- 
tion coming  casually  into  the  State  for 
the  purposes  of  its  business,  and  the 
corporation  itself  coming  there  by 
establishing  a  permanent  business 
agency  there.  In  a  personal  action 
brought  in  a  court  of  a  State  against 
a  corporation  which  is  neither  incor- 
porated nor  does  business  within  the 
State,  nor  has  any  agent  or  property 
therein,  service  of  the  summons  upon 
its  president,  temporarily  within  the 
jurisdiction ,  cannot  be  made  the  foun- 
dation of  a  judgment  which  will  be 
recognized  as  valid  in  a  court  of  the 
United  States:*  Goldey  v.  Morning 
News,  156  U.  S.  518;  affirming  ».  c. 
42  Fed.  Rep.  112. 


SEiivica  OF  PROCESS  ON.     [6  Thomp.  Corp.  §  8030. 

tion/ — always  provided  that  the  local  statute  law  has  not 
changed  the  practice.  Thus,  where  the  president  of  a  foreign 
corporation  was  within  the  domestic  jurisdiction  for  the  pur- 
pose of  negotiating  a  mortgage  of  its  property  and  procur- 
ing the  bonds  thereby  secured  to  be  listed  upon  the  stock 
exchange,  he  did  not  bring  the  corporation  with  him  in  such 
a  sense  that  jurisdiction  in  personam  could  be  obtained  over 
it  by  service  of  process  upon  him.' 


'  Thus,  in  a  case  where  this  prin- 
ciple was  aflBrmed,  the  president  of  a 
New  Jersey  corporation  was  tempo- 
rarily within  the  State  of  New  Jer- 
sey, as  Paxson,  O.  J.,  expressed  it, 
"for  either  business  or  pleasure,  it 
does  not  matter  which" ;  and  while 
so  there,  he  was  served  with  process, 
and  it  was  held  that  there  was  no 
jurisdiction:  Phillips  v.  Library  Co., 
141  Pa.  St.  462;  ».  c.  23  Am.  St.  Eep. 
304. 

'  Clews  V.  Woodstock  Iron  Co.,  44 
Ped.  Eep.  31.  This  rule  has  been 
changed  in  Michigan  by  a  statute  re- 
lating to  the  service  of  the  writ  of 
garnishment  (post,  §  8080),  so  that  it 
is  not  necessary  that  the  officer  upon 
whom  it  is  served  should  be  within 
the  State  upon  the  business  of  his  cor- 
poration. Shafer  Iron  Co.  v.  Stone, 
88  Mich.  464 ;  s.  c.  50  N.  W.  Rep.  389. 
It  had  previously  been  changed  with 
reference  to  the  service  of  original 
process  at  law  and  in  equity,  by  a 
statute  (How.  Stat.  Mich.,  §  8145), 
which  was  construed  as  not  requir- 
ing that  the  officer  or  agent  of  the 
foreign  corporation  should  be  within 
the  State  upon  official  business  for 
his  corporstion,  or  specially  author- 
ized by  it  to  receive  service  of  process. 
He  was  to  be  presumed  to  be  such 
officer  for  the  purposes  of  the  stat- 
ute, and  he  could  not  throw  oft  his 
official  character  at  will  and  defeat 
its  object.   Shickle  &c.  Co.  v.  St.  Louis 


Wiley  Construction  Co. ,  61  Mich.  226 ; 
s.  c.  28  N.  W.  Rep.  77;  1  Am.  St. 
Rep.  571.  The  statute  seems  to  have 
been  enacted  to  remedy  the  defects 
pointed  out  in  Newell  v.  Great  West- 
ern E.  Co.,  19  Mich.  336.  An  excep- 
tion to  the  foregoing  principle  also 
exists  under  the  statute  law  of  New 
York  (N.  Y.  Code  Civ.  Proc,  §§  134, 
427 ;  of  the  present  code,  §  1780 ;  of  the 
Code  of  Civ.  Proc,  §  432),  which,  as 
construed  and  administered,  permits 
service  upon  an  officer  of  a  foreign 
corporation  in  a  case  where  the  cause 
of  action  arose  within  the  State  of 
New  York,  although  such  officer  la 
but  temporarily  within  the  State,  and 
on  his  own  business.  Hiller  v.  Bur- 
lington &c.  E.  Co.,  70  N.  Y.  223; 
Pope  V.  Teire  Haute  Car  &c.  Co.,  87 
N.  Y.  137 ;  affirming  s.  c.  24  Hun  (N. 
Y.),  238.  The  Federal  courts  sitting 
within  that  State  do  not  admit  the 
principle  of  these  decisions,  and  a 
judgment  in  personam  upon  such  a 
service  would  not  be  rendered  by 
those  courts,  although  service  may 
have  been  had  upon  the  president 
of  a  foreign  corporation  temporarily 
within  the  State  for  the  purpose  of 
settling  its  business.  Good  Hope  Co. 
ti.  Railway  Barb  Fencing  Co.,  22  Fed. 
Rep.  635.  The  reason  is  that  the  for- 
eign corporation  would  not  be  "found" 
within  the  State,  under  such  circum- 
stances, within  the  meaning  of  sec- 
tion 739  of  the  Revised  Statutes  of 
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§  8031.  Doctrine  not  Applicable  to  Ag-ents  Appointed  to 
do  Business  for  the  Corporation  within  the  State.  — "  If," 
said  a  very  able  judge,  "  the  president  of  a  bank  of  another 
State  were  to  come  within  this  State,  he  would  not  represent 
the  corporation  here;  his  functions  and  his  character  would 
not  accompany  him,  when  he  moved  beyond  the  jurisdiction 
of  the  government  under  whose  laws  he  derived  this  charac- 
ter." ^  This  language  was  pronounced  at  an  early  stage  of  the 
development  of  American  jurisprudence  upon  the  question  un- 
der consideration,  and  it  must  be  restrained  to  cases  where  the 
officer  or  agent  of  the  foreign  corporation  is  casually  within 
the  domestic  State;  for  clearly  it  has  no  application  to  the 
case  where  the  corporation  enters  the  State  by  its  officer  or 
agent,  and  establishes  a  branch  or  agency  there  for  the  con- 
duct of  its  business;  and  so  it  has  been  frequently  held.* 


the  United  States.  Ibid.  It  may,  for 
stronger  reasons,  be  added  that  it 
would  not  be  an  "  inhabitant"  of  the 
State  within  the  same  and  subse- 
quent Federal  statutes  using  that 
word.  Ante,  4  7484.  When,  there- 
fore, an  action  had  been  commenced 
in  a  State  court  of  New  York,  founded 
upon  a  service  upon  a  director  of  the 
corporation  found  within  the  State, 
but  not  there  in  any  official  capacity, 
or  on  the  business  of  the  corporation, 
and  afterwards  the  cause  was  removed 
to  a  Federal  court,  it  was  dismissed 
by  that  court  for  want  of  jurisdiction. 
Bentlif  v.  London  &c.  Finance  Corp., 
44  Fed.  Eep.  667;  «.  c.  9  Rail.  &  Corp. 
L.  J.  235. 

^  M'Queen  v.  Middletown  Man. 
Co.,  16  Johns.  (N.  Y.)  5,  7,  per  Spen- 
cer, J.  This  was  a  dictum,  but  it  has 
been  cited  with  approval  in  subse- 
quent cases: — Bushel  v.  Com.  Ins.  Co., 
15  Serg.  &  E.  (Pa.)  173,  176;  Moulin 
V.  Trenton  Mut.  &c.  Ins.  Co.,  24  N.  J. 
L.  222,  223.  Similar  language  ia  used 
in  some  of  the  cases  cited,  ante, 
§§  7529,  8030. 
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'  Moulin  V.  Trenton  Mut.  &c.  Ins. 
Co.,  24  N.  J.  L.  222.  In  a  case  where 
a  railway  company,  created  under  the 
laws  of  Canada,  was  sued  in  a  court 
in  the  State  of  Michigan,  and  service 
of  process  was  made  upon  its  treas- 
urer, casually  within  the  State  and 
not  there  on  the  business  of  the  cor- 
poration, and  the  corporation  had  no 
office  or  agency  within  the  State  of 
Michigan,  it  was  held  that  the  court 
could  not  proceed  to  judgment.  In 
giving  the  opinion  of  the  court  Mr. 
Justice  Graves  said :  "  The  corporate 
entity  could  by  no  possibility  enter 
the  State,  and  it  could  do  nothing 
more  in  that  direction  than  to  cause 
itself  to  be  represented  here  by  its 
officers  or  agents.  Such  representa- 
tion would,  however,  necessarily  im- 
ply something  more  than  the  mere 
presence  here  of  a  person  possessing, 
when  in  Canada,  the  relation  to  the 
company  of  officer  or  agent.  To  in- 
volve the  representation  of  the  com- 
pany here,  the  supposed  representa- 
tive would  have  to  hold  or  enjoy  in 
this  State,  an  actual  present  official 
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§  8032.  Not  Necessary  that  Agent]  should  Keside  Continu- 
ously within  the  State.  —  The  general  rule  first  stated/  as 
clearly  shown  by  the  facts  of  those  cases,  and  the  reasoning  of 
the  courts  rendering  the  decisions,  is  for  the  reason  that,  in 
such  a  case,  there  is  no  agency, — the  relation  of  principal  and 
agent  does  not  exist.  It  is  not  to  be  inferred  from  those 
decisions  that  it  is  necessary,  in  order  to  support  such  a  juris- 


or  representative  stattts.  He  would 
be  required  to  be  here  as  an  agent  or 
officer  of  the  corporation,  and  not  as 
an  isolated  individual.  II  lie  should 
drop  the  official  or  representative 
character  at  the  frontier,  if  he  should 
bring  that  character  no  further  than 
the  territorial  boundary  of  the  govern- 
ment to  whose  laws  the  corporate 
body  itself,  and  consequently  the  offi- 
cial positions  of  its  officers  also,  would 
be  constantly  indebted  for  existence, 
—  it  could  not  with  propriety  be  main- 
tained that  he  continued  to  possess 
such  character  by  force  of  our  statute. 
Admitting,  therefore,  for  the  purpose 
of  this  suit,  that  in  given  cases  the 
foreign  corporation  would  be  bound 
by  service  on  its  treasurer  in  Michi- 
gan, this  could  only  be  so  when  the 
treasurer,  the  then  official,  the  officer 
ilien  in  a  manner  impersonating  the 
company,  should  6e  served.  Joseph 
Price  was  not  here  as  the  treasurer  of 
the  defendants.  He  did  not  then  rep- 
resent them.  His  act  in  coming 
was  not  the  act  of  the  company,  nor 
was  his  remaining  the  business  or  act 
of  any  besides  himself.  He  had  no 
principal,  and  he  was  not  an  agent. 
He  had  no  official  status  or  represent- 
ative character  in  this  State. ' '  Newell 
V.  Great  Western  E.  Co.,  19  Mich. 
336,  344;  quoted  with  approval  in  St. 
Olair  V.  Cox,  106  U.  S.  350,  358.  To 
the  same  effect  is  Moulin  v.  Trenton 
Mut.  &c.  Ins.  Co.,  24  N.  J.  L.  222. 
Quoting  this  language,  it  was  added 
by  the  Supreme  Court  of  the  United 


States,  speaking  through  Mr.  Justice 
Field :  "  According  to  the  view  thus 
expressed  by  the  Supreme  Court  of 
Michigan,  service  upon  an  agent  of  a 
foreign  corporation  will  not  be  deemed 
sufficient,  unless  he  represents  the 
corporation  in  the  State.  This  repre- 
sentation implies  that  the  corporation 
does  business,  or  has  business,  in  the 
State  for  the  transaction  of  which  it 
sends  or  appoints  an  agent  there.  If 
the  agent  occupies  no  representative 
character  with  respect  to  the  business 
of  the  corporation  in  the  State,  a  judg- 
ment rendered  upon  service  on  him 
would  hardly  be  considered,  in  other 
tribunals,  as  possessing  any  proba- 
tive force."  St.  Clair  v.  Cox,  106 
U.  S.  350,  358.  In  Andrews  v.  Michi- 
gan Central  R.  Co.,  99  Mass.  584,  it 
was  held  that  service  of  process  on  the 
treasurer  of  the  defendant,  at  its  office 
in  Boston,  was  not  sufficient,  and, 
as  there  was  no  attachment  of  the 
property,  the  action  was  dismissed. 
But,  qualifying  .this  decision,  it  was 
pointed  out  in  the  opinion  of  the 
same  court  in  a  subsequent  case,  that 
"  the  question  does  not  seem  to  have 
been  distinctly  considered  in  that 
case,  whether  a  corporation,  having  a 
usual  place  of  business  here  for  the 
transaction  of  its  business,  may  be 
treated  as  found  here,  and  therefore 
liable  to  suit  in  our  courts.''  Na- 
tional Bank  v,  Huntington,  129  Mass. 
444,  446. 

'  Ante,  §§  7519,  8024. 
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diction,  that  the  agent  of  the  foreign  corporation  upon  whom 
the  process  is  served,  should  be  continuously  resident  within 
the  State  asserting  the  jurisdiction.  It  is  sufficient  if  the  cor- 
poration itself  has  an  agency  in  the  State  and  does  business 
there,  aind  if  the  agent  on  whom  the  process  was  served  was 
there  on  the  business  of  the  corporation.^ 

§  8033.  Agent  must  be  Representing  Corporation  as  Mat- 
ter of  Fact.  —  Except  in  cases  where  the  foreign  corporation 
has  appointed  a  particular  agent,  and  empowered  him  to  re- 
ceive service  of  process  in  actions  against  it  within  the  domes- 
tic State,  and  in  cases  where  the  statute  in  express  terms 
designates  the  kind  of  agent  upon  whom  process  against  a 
foreign  corporation  must  be  served,  —  then  it  is  an  obvious 
rule,  enforced  by  the  cases  cited  in  the  preceding  section,  that, 
in  order  to  acquire  jurisdiction  over  a  foreign  corporation  by 
service  on  a  local  agent,  such  agent  must  be  one  actually  ap- 
pointed by  and  representing  the  corporation  as  a  matter  of 
fact,  and  not  one  created  by  construction  or  implication,  con- 
trary to  the  intention  of  the  parties." 

§  8034.  Service  upon  Sub-corporations  Organized  by  the 
Foreign  Corporation  to  Carry  on  its  Business  in  the  Domestic 
State.  —  It  is  very  clear  that  the  relation  between  the  parent 
corporation,  so  to  speak,  and  a  sub-corporation,  organized  to 
exploit  its  business  in  another  State,  may  be  that  of  principal 

'  In  such  a  case  a  service  was  held  New  York  statute,  see  Porter  v.  Sew- 
good  on  the  president  of  a  foreign  all  Safety  Oar-Heating  Co.,  7  N.  Y. 
Insurance  company,  who  "  from  time  Supp.  166;  s.  c.  23  Abb.  N.  Gas.  (N. 
to  time,  by  direction  and  authority  of  Y.)  233;  17  Civ.  Proc.  Eep.  (N.  Y.> 
said  defendants,  went  to  the  State"  386. 

asserting  the  jurisdiction.    Moulin  v.  ^  United  States  v.  American  Bell 

Trenton  Mut.  &c.  Ins.  Co.,  25  N.  J.  Teleph.  Co.,  29  Fed.  Eep.  17.    That 

L.  57 ;  with  which  compare  the  same  the  question  of  agency  for  this  purpose 

decision  on  a  former  appeal,  24  N.  J.  is  a  question  of  fact,  see  Mackereth  v. 

L.   222;    and  compare  the  old  case  Glasgow  &c.  R.  Co.,  L.  E.  8  Ex.  149; 

of   Nash  V.   Eector,   1   Miles   (Pa.),  Hester  v.  Easin  Fertilizer  Co.,  33  S. 

78.    That   service  upon  a  "manag-  C.   609,  mem.;  s,  c.  33  Am.  &  Eng. 

ing  agent,"  temporarily   within   the  Corp.  Cas.44;  12  S.  E.  Eep.  563. 
State,  is  a  good  service  under  the 
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and  agent.  Indeed,  the  subordinate  corporation  may  be  a  mere 
dummy,  created  by  the  principal  corporation  to  effect  its  pur- 
poses, in  such  a  sense  that  the  principal  corporation  will  be 
liable  for  its  debts,  and  even  for  its  torts.  But  whether  it 
will  be  so  liable,  or  whether  it  will  be  bound  by  a  service  of 
process  upon  such  subordinate  corporation  in  an  action  against 
itself,  will  depend  upon  the  actual  relations  which  subsist 
between  the  two,  and  usually  it  will  be  a  question  of  fact.^ 
Where  a  suit  in  equity  had  been  brought  against  the  Bell 
Telephone  Company,  and  process  was  served  upon  a  subordi- 
nate company  acting  as  its  licensee  in  the  State  of  Ohio,  and 
it  appeared  that  its  relations  with  the  dominant  company 
existed  under  contracts  under  which  the  subordinate  company 
was  entitled  to  use  the  telephone  instruments  of  tlie  principal 
company,  as  its  licensee,  pv  lessee,  —  it  was  held  that  the  Circuit 
Court  of  the  United  States,  sitting  in  Ohio,  did  not  obtain 
jurisdiction  in  personam  over  the  Bell  Telephone  Company,  as 
a  corporation  carrying  on  business  in  that  State,  by  the  service 
of  process  on  the  local  corporation,  as  the  agent  of  the  foreign 
corporation,  doing  business  therein.  An  d  this  was  so,  although, 
under  the  contracts  subsisting  between  the  two  corporations, 
the  right  was  reserved  to  the  foreign  corporation  to  take  pos- 
session and  carry  on  the  telephone  business  in  Ohio,  upon  the 
failure  of  the  local  corporation  to  perform  the  terms  and  stipu- 
lations required,  it  appearing  that  such  right  had  not  been 
actually  exercised,  and  that  no  relation  of  principal  and  agent 
existed  between  the  two  corporations  in  fact  or  in  law.* 

§  8036.  Service  upon  a  Director. — Under  a  statute  of  New 
York,'  process  against  a  foreign  corporation  may  be  served  on 
a  director,  provided  he  is  such  in  fact.  Evidence  showing  that 
one  on  whom  such  process  had  been  served  had  been  elected 
a  director,  and  that  the  records  of  the  corporation  so  de- 
clared, was  held  sufficient  evidence  of  his  being  a  director, 

>  Ante,  4  7505. 
'  United  States  v.  American  Bell  »  N.  Y.  Code  Civ.  Proc,  §  432, 

Teleph.  Co.,  29  Fed.  Rep.  17.  Bubd.  3. 
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to  support  a  jurisdiction  founded  upon  such  service.'  Out- 
side of  such  a  statutory  provision,  a  single  director  is  not,  on 
principle,  an  agent  of  the  corporation  upon  whom  service  of 
process  can  properly  be  had.^ 

§  8036.  Service  upon  the  "  Principal  Offlcer."  —  A  princi- 
pal officer  is  said  to  be  "  one  whose  oversight  or  agency  extends 
either  over  the  whole  or  some  particular  department  of  the 
general  business  of  the  corporation;  as  a  president  who  has 
ordinarily  a  general  oversight  over  its  entire  business,  a  secre- 
tary over  its  records,  or  a  treasurer  over  its  moneys,  —  or  at 
least  receiving  and  paying  them  out."  Where  a  foreign  trust 
company  had  taken  possession  of  a  domestic  railroad  under  a 
power  in  a  mortgage,  and  was  operating  it  for  the  benefit  of 
the  bondholders,  it  was  held  that "  the  general  'managing  agent " 
of  said  foreign  trust  company,  was  not  a  principal  officer  of 
the  company,  within  the  meaning  of  the  statute,  although  the 
sheriff  described  him  as  such  in  his  return.^ 

§  8037.  Service  upon  "Managing  Agrent." — Several  of 
the  statutes  relating  to  service  of  process  against  foreign  cor- 
porations permit  such  process  to  be  served  upon  the  "  man- 
aging agent."  The  "  managing  agent,"  within  the  meaning 
of  such  a  statute,  is  a  person  exercising  the  functions  of  an 
officer  in  the  control  and  management  of  the  business  of  the 
corporation,  and  does  not  include  a  person  who  merelj'  has 
charge  of  some  special  work  in  its  behalf,* — such  as  a  baggage 
master  of  a  transportation  company;*  or  an  agent  employed 
to  make  purchases  of  horses  and  of  food  for  the  same;®  or  an 
assistant  secretary;''  or  an  agent  having  charge  merely  of  the 
transfer  of  shares  of  the  stock  of  the  company,  and  the  trans- 

1  Childs  V.  Harris  Man.  Co.,  104  *  Hat-Sweat  Man.  Co.  B.Davis  Sew- 

N.  Y.  477;  s.  c.  10  N.  E.  Rep.  50.  ing  Machine  Co.,  31  Fed.  Eep.  294. 

'  Ante,    §   3906.     Compare,    ante,  °  Flynn  v.  Hudson  River  &c.  Co., 

4  5220,  et  seg.  6  How.  Pr.  (N.  Y.)  308. 

'  Farmers'   Loan  &  Trust  Co.  v,  °  Emerson  v.  Auburn  R.  Co.,  13 

Warring,  20  Wis.  290.  Hun  (N.  Y.),  150. 

'  Sterett  v.  Denver  &c.  Co.,  17  Hun  (N.  Y.),  316. 
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mission  of  assessments  paid  by  its  shareholders;'  or  an  agent 
who  merely  sells  railroad  tickets.^  Some  of  the  decisions  have 
gone  so  far  as  to  hold  that  the  "managing  agent,"  upon 
whom  the  summons  may  be  served,  must  be  one  whose  agency 
extends  to  all  the  transactions  of  the  corporation;  one  who  has, 
or  is  engaged  in  the  management  of  the  corporation,  in  con- 
tradistinction from  the  management  of  a  particular  branch- or 
department  of  its  business;"  but  this  distinction  is  broader 
than  is  usually  required  by  later  decisions.*  The  later  and 
better  view  is  that  an  agent  is  to  be  deemed  a  "  managing 
agent,"  within  the  meaning  of  such  statutes,  where  he  car- 
ries on  within  the  domestic  jurisdiction  an  essential  portion  of 
the  business  of  the  foreign  corporation,  —  such,  for  instance, 
as  the  superintendent  of  a  factory  maintained  by  the  foreign 
corporation  within  the  domestic  jurisdiction.* 

§  8038.  Service  upon  Any  Agent  by  Whom  the  Corpora- 
tion does  its  Business  in  the  Domestic  State. — It  has  been 
frequently  held  that  where  a  foreign  corporation  does  business 
within  the  domestic  State,  the  person  who,  as  its  agent,  does 
that  business,  should  be  considered  its  "managing  agent"  for 
the  purpose  of  serving  process  against  it  under  such  a  statute; 
and  more  especially  so  where  the  foreign  corporation  has  an 
office  or  place  of  business  within  the  domestic  State,  which 
office  is  in  charge  of  such  agent,  who  acts  for  the  corporation. 
He  is  there  doing  business  for  it,  managing  its  business,  and 
is  regarded,  in  every  sense  of  the  word  used  in  the  statute,  as 
its  "managing  agent."'     Such  person  is  an  "agent"  of  the 

'  Reddington  v.  Mariposa  &c.  Co.,  corporation,    upon    its     "  managing 

19  Hun  (N.  Y.),  405.  agent,"  "within  the  State,"  is  satis- 

'  Doty  V.  Mictiigan  Central  R.  Co.,  fled  by  a  service  upon  its    general 

8  Abb.  Pr.  (N.  Y.)  427.  manager  while  temporarily  within  the 

'  Brewster  v.  Michigan  Central  R.  State.  Porter  v.  Sewall  Safety  Car- 
Co.,  5  How.  Pr.  (N.  Y.)  183,  186.  Heating  Co.,  7  N.  Y.  Supp.  166;  s.  c. 

*  Hat-Sweat  Man.  Co.  i;.  Davis  23  Abb.  N.  Cas.  (N.  Y.)233;  17  Civ. 
Sewing  Machine  Co.,  31  Fed.  Eep.  Proc.  Bep.  (N,  Y.)  386.  Compare  on(e, 
294.  4§  7529,  8030. 

*  Ibid.  A  statute  (N.  Y.  Code  Civ.  •  When,  therefore^,  a  railroad  com- 
Proc,  §  432),  which  permits  service  of  pany,  created  under  the  laws  of  lUi- 
process,  in  an  action  against  a  foreign  nois,  maintained  in  the  city  and  State 
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corporation,  within  the  meaning  of  a  general  statute  permit- 
ting process  against  it  to  be  served  upon  an  officer,  director, 
agent,  clerk,  or  engineer  of  the  corporation/  This  principle 
is  embodied  in  a  statute  of  Texas,  applicable  alike  to  domestic 
and  to  foreign  corporations,^  under  which  a  foreign  corpora- 
tion may  be  sued  in  that  State  if  it  carries  on  business  there, 
by  service  of  process  on  its  local  agent  within  the  county 
where  such  local  agent  carries  on  its  business.' 

§  8039.  Service  upon  Any  Person  doing'  Business  for  the 
Corporation. —  Some  of  the  States  have  been  obliged,  in  order 
to  prevent /oreigfn  insurance  companies  soliciting  and  procuring 
policies  from  their  citizens,  from  eluding  the  jurisdiction  of 
their  courts,  to  prescribe,  in  the  most  sweeping  terms,  that  a 


of  New  York  a  kind  of  agent  known 
as  a  "general  passenger  agent."  and 
designated  him  on  its  circulars  and 
time  tables  as  its  "general  agent, 
passenger  department,"  etc.,  and 
over  whose  office  were  displayed  signs 
giving  the  name  of  the  railroad,  with 
the  addition  of  the  words  "freight 
and  passenger  agency,"  etc., — it  was 
held  that  he  was  a  "managing  agent," 
upon  whom  process  might  be  served, 
so  as  to  give  jurisdiction  of  a  cause  of 
action  arising  in  Missouri.  Tuchband 
V.  Chicago  &c.  K.  Co.,  115  N.  Y.  437; 
s.  c.  22  N.  E.  Eep.  360.  Compare 
Maxwell  v.  Speed,  60  Mich.  36,  where, 
under  a  different  statute,  service  was 
had  upon  the  passenger  agent  of  a  for- 
eign railway  company.  As  to  who  is 
&"  managing  agent,"  within  the  mean- 
ing of  the  New  York  statute,  —  see  also 
Shackleton  v.  Wainwright  Man.  Co., 
7  N.  Y.  St.  Eep.  872;  Porter  v.  Sewall 
Safety  Car-Heating  Co.,  7  N.  Y.  Supp. 
166 ;  «.  c.  23  Abb.  N.  Cas.  (N.  Y.)  233 ; 
1 7  Civ.  Proc.  Rep.  (N. Y. )  .386.  Where 
a  foreign  corporation  had  a  managing 
agent  in  charge  of  a  distinct  and  im- 
portant portion  of  its  business  within 
the  domestic  State,  it  was  "found" 
6410 


within  that  State,  within  the  meaning 
of  the  Federal  statute  relating  to 
venue,  as  it  formerly  stood.  Hat- 
Sweat  Man.  Co.  v.  Davis  Sewing 
Machine  Co.,  31  Fed.  Eep.  294;  con- 
struing Eev.  Stat.  U.  S.,  §  914,  and 
N.  Y.  Code  Civ.  Proc,  §  432.  See 
ante,  §  7484,  et  seq.  A  corporation 
which  merely  acts  as  the  licensee  or 
lessee  of  a  foreign  corporation  in  ex- 
ploiting a  patented  invention  belong- 
ing to  the  latter,  is  not  its  "managing 
agent,"  within  the  domestic  State, 
under  another  statute,  although,  un- 
d«r  the  terms  of  the  contract  between 
the  two  corporations,  the  foreign  cor- 
poration reserves  the  right  to  take 
possession  of  the  business,  which 
right  it  has  not,  however,  exercis- 
ed. United  States  v.  American  Bell 
Teleph.  Co.,  29  Fed.  Eep.  17;  ante, 
§  8034. 

1  Norton  v.  Berlin  Iron  Bridge  Co., 
61  N.  J.  L.  442 ;  8.  c.  17  Atl.  Eep.  1079 ; 
construing  N.  J.  Eev.,  p.  193,  ^  88. 

'  Soci6t6  Fonciere  v.  Milliken,  135 
U.  S.  304;  g.  c.  8  Rail.  &  Corp.  L.  J. 
31 ;  10  Sup.  Ct.  Eep.  823. 

*  Ibid.  And  see  Angerhoefer  v. 
Bradstreet  Co.,  22  Fed.  Rep.  305. 
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service  of  process  will  be  good  in  an  action  upon  such  a  com- 
pany, if  made  upon  any  person  doing  business  for  it,  whether 
he  receives  compensation  from  it  or  not,  —  proceeding  upon 
the  principle  already  alluded  to,'  that  an  agent  who  is  good 
enough  to  solicit  premiums  for  a  foreign  insurance  company 
is  good  enough  to  receive  service  of  process  for  it  when  it  is 
sued  upon  such  a  contract.  Thus,  a  statute  of  Wisconsin  in 
substance  declares  that  "  whoever  solicits  insurance  on  behalf 
of  any  insurance  corporation,  or  transmits  an  application  for 
insurance,  or  receives  any  premium,  or  in  any  manner  aids 
or  assists  in  doing  any  business  for  any  insurance  corporation, 
shall  be  held  to  be  an  agent  of  such  corporation  to  all  intents 
and  purposes."  ^  Another  statute  provides  that  service  of  pro- 
cess, in  an  action  against  a  foreign  insurance  company,  may 
be  had  upon  any  agent  of  such  corporation  within  the  State, 
who  is  within  the  definition  of  the  above  section.'  Under 
these  statutes,  service  of  process  may  well  be  had  upon  one 
who  solicits  and  forwards  an  application  for  insurance  in  the 
foreign  insurance  company,  whether  he  had  ever  been  ap- 
pointed its  agent,  and  whether  he  had  ever  received  any  com- 
pensation, or  not,*  For  stronger  reasons,  such  service  may 
be  had  upon  one  who  engages  in  the  business  of  soliciting 
applications  of  insurance  in  an  unlicensed  foreign  insurance 
company,  and  who  advertises  such  business.^  And  so  it  may 
be  well  served  upon  the  secretary  of  a  subordinate  division  of 
a  benevolent  order,  whose  duty  it  is  to  certify  to  the  health  of 
every  applicant  for  insurance  therein,  to  keep  a  correct  list 
of  the  members  of  the  benefit  department,  to  place  thereon 
the  name  of  any  member  of  the  insurance  department  join- 
ing his  division  by  transfer  from  any  other  division,  and  also 
to  receive  notice  from  members  of  any  change  of  residence; 
since  this  is  enough  to  make  him  an  "  agent"  of  the  association 
within  the  meaning  of  the  above  statute,*     It  should  be  borne 

»  AnU,  §§  7519,  8024,  »  State  v.  United  States  Mut.  Abso., 

'  Kev.  Stat.  Wis,,  §  1977,  67  Wis.  624. 

'  Kev.  Stat.  Wis.,  §  2637,  subd.  9.  »  Dixon  v.  Order  of  Eailway  Con- 

*  State  V.  Northwestern  &c.  Asso.,     ductors,  49  Fed,  Eep.  910. 
62  Wis.  174. 
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in  mind  that  in  these,  and  other  like  cases,  the  conclusiveness 
of  the  judgment  as  an  instrument  of  evidence  in  the  courts  of 
other  jurisdictions  will  be  a  different  question} 

§  804:0.  Agency  Expired,  but  Business  not  Wound  up. — 

The  mere  fact  that  the  agency  has  expired  will  not  render  in- 
valid the  service  of  process  upon  the  agent  of  a  foreign  cor- 
poration, provided  the  business  of  his  agency  is  not  yet  wound 
up,  but  where  some  part  of  it  continues  in  his  hands;  as 
where  an  agent  for  the  sale  of  agricultural  machinery  had 
been  appointed  by  a  foreign  corporation,  and  the  time  had 
expired  within  which,  under  the  contract,  the  corporation  was 
to  furnish  him  machinery  for  the  sale,  but  yet  where  he  had 
in  his  hands  some  machinery  furnished  him  under  the  con- 
tract which  had  not  been  sold,  and  it  did  not  appear  that  he 
had  finally  settled  the  business  of  his  agency  with  his  princi- 
pal, or  that  he  had  been  finally  discharged  therefrom.* 

§  804:1.  Service  upon  Stockholders.  —  Statutes  exist  in 
some  of  the  States  authorizing  the  service  of  process  in  ac- 
tions against  foreign  corporations  upon  any  stockholder  found 
within  the  jurisdiction.  Thus,  a  statute  of  Colorado  enacts: 
"If  the  suit  be  against  a  foreigu  corporation,  or  a  non-resi- 
dent joint-stock  company  or  association  doing  business  within 
this  State,  service  shall  be  made  by  delivering  a  copy  of  the 
writ  to  an  agent,  cashier,  or  secretary  thereof;  in  the  absence 
of  such  agent,  cashier,  treasurer,  or  secretary,  to  any  stock- 
holder." *  Upon  the  question  whether  one  upon  whom  pro- 
cess in  such  an  action  had  been  served,  was  at  the  time  of  the 
service  a  stockholder  in  the  foreign  corporation,  it  was  held 
that  the  fact  that  he  had  transferred  his  shares  to  trustees 
whose  names  he  did  not  know,  for  some  unknown  and  unde- 
fined purpose,  at  the  same  time  contributing  fifty  dollars  to 
cover  the  expense  of  the  transfer,  did  not  deprive  him  of  his 

*  Ante,  4  8028.  Such  a  service  was  held  good  under 

"  Gross  V.  Nichols,  72  Iowa,  239 ;     the  Iowa  statute  quoted  ante,  §  8029, 
Brunson  v.  Nichols,  72   Iowa,   763.     note.    Ibid. 
»  Colo.  Code  Civ.  Proc,  §  40. 
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character  of  stockholder  so  as  to  defeat  the  jurisdiction  of  the 
court.  The  court  reasoned  that,  in  order  to  establish  a  plea 
to  the  jurisdiction  on  such  a  ground,  it  was  necessary  to  show 
that  the  stockholder  had  fairly,  unequivocally  and  in  good 
faith  divested  himself  entirely  of  all  ownership  and  interest 
in  his  shares,  and  severed  all  connection  with  the  company; 
that  a  transfer  upon  the  books  might  be  no  evidence  of  a 
change  of  ownership,  because  it  might  be  collusive;  and  that 
the  burden  of  showing  that  he  was  not  a  stockholder  was 
upon  the  party  impeaching  the  transaction,  and  that  he 
ought  to  establish  the  change  of  ownership  by  clear  and  con- 
clusive testimony.' 

§  8042.  Alternative  Service.  —  Many  of  the  statutes  of  the 
States  provide  for  what  may  be  termed  alternative  service: 
First,  upon  the  president  or  other  head  ofiScer  of  the  corpo- 
ration, if  such  officer  can  be  found  within  the  jurisdiction; 
or  if  not,  then  upon  some  subordinate  officer,  or  agent,  or 
even  an  employ^;  and  in  some  cases,  if  no  agent  or  employ^ 
can  be  found,  provision  is  made  for  service  by  publication.* 
As  already  seen,*  where  this  mode  of  service  is  prescribed  by 
statute,,  if  the  service  is  had  upon  any  other  officer  than  those 
first  named,  the  conditions  nominated  in  the  statute  upon 
which  service  may  be  made  upon  subordinate  ofiicers,  agents, 
etc.,  must  be  disclosed  by  the  return,  or  there  will  be  no  juris- 
diction. There  are,  however,  cases  in  seeming  opposition  to 
this  sound  principle.  On  the  other  hand,  where  the  jurisdic- 
tion is  challenged  in  any  appropriate  proceeding*  on  the 
ground  of  service  not  being  had  upon  the  principal  officer,  tlie 
challenging  party  must  bring  his  challenge  within  the  terms 
of  the  statute.     When,  therefore,  the  statute  recited,  —  "  when 

'  Colorado  Iron  Works  v.  Sierra  •  Ante,  §§  7503,  8021. 

Grande  Min.  Co.,  15  Colo.  499,511;  *  The  proceeding  in  the  case  about 

«.  c.  22  Am.  St.  Rep.  433;  25  Pac.  U>\)Bc\\.&di.-was3,naffidavit  of  illegality 

Eep.  325 ;  9  Rail.  &  Corp.  L.  J.  113.  under  the  practice  of  Georgia,  which 

»  For  an  example  of  such  a  statute,  is  understood  to  be  a  mode  of  chal- 

see  Civ.  Code  Neb.,  §912;  Chicago  lenging  the  legality  of  a  proceeding 

&c.  R.  Co.  V.  Manning,  23  Neb.  552 ;  under  execution  upon  a  judgment. 
«.  c.  37  N.  W.  Rep.  462. 
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the  chief  oflScer  of  any  express  company  shall  reside  in  this 
State,"  etc.,  —  providing  for  a  service  upon  another  officer  in 
other  cases,  it  was  held  that  the  party  challenging  the  mode 
of  service  did  not  show  a  want  of  jurisdiction,  by  an  affidavit 
showing  that  the  president  of  the  company  had  his  principal 
office  within  the  State.^ 

§  8043.  Service  upon  Vice-president. — The  office  of  vice- 
president  of  a  corporation  is  one  which  has  received  judicial 
attention  in  a  limited  number  of  cases  only.^  This  officer,  as 
the  name  implies,  discharges  the  duties  of  president  in  his 
absence  or  disability;  and,  in  some  cases,  as  is  well  known, 
there  are  several  vice-presidents,  to  each  of  whom  special  de- 
partments  of  the  executive  functions  are  assigned.  We  have 
noticed  the  principle  that  strict,  or  at  least  substantial,  com- 
pliance with  statutes  relating  to  the  service  of  process  on  cor- 
porations is  demanded,'  and  the  further  principle  that  where 
a  statute  requires  service  upon  a  particular  officer,  it  is  not 
complied  with  by  service  upon  an  acting  officer, — as,  for  in- 
stance, an  acting  clerk  of  a  municipal  corporation.*  It  should 
seem,  then,  especially  in  view  of  the  principle  relating  to 
alternative  service,^  that  where  service  is  had  upon  the  vice- 
president,  the  return  ought  to  show  that  the  president  is  absent, 
unless  the  statute  especially  names  the  vice-president  as  one 
of  the  leading  officers  upon  whom  process  may  be  served. 
But,  under  a  statute  providing  that  service  upon  corporations 
"  shall  be  made  by  delivering  a  copy  of  the  summons  to  the 
president,  or  other  head  of  the  corporation,  or  to  the  secretary, 

•  Southern  Express  Co.  v.  Skipper,  tbongh  the  return  of  service  does  not 

85  Ga.  565;  s.  c.  11  S.  E.  Rep.  871.  show  that  the  president  or  other  head 

Under  some  statutes  in  Tennessee  (2  of  the  corporation  was  absent  from. 

Thomp.   &  Steg.  Tenn.   Stat.    1871,  the  county.    The  presumption  is  that 

^  2831-2834;    Mill.   &  Vent.    Code  the  sheriff    has  served   the  process 

Tenn.,  ^5  3536-3539),  service  of  sum-  upon  the  proper  party.    Kansas  City 

mons  upon  the  subordinate  officer  of  &c.  R.  Co.  v.  Daughtry,  138  U.  S.  298. 
a  foreign  corporation,   described  in  '  Ante,  §§  4687-4689. 

the  return  as  "  the  highest  officer  to  '  Ante,  §^  7503,  8021. 

be  found  in  the  county,"  is  sufficient  *  Ante,  §  7509. 

service    upon    the   corporation,    al-  '  Ante,  §  7530. 
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cashier,  treasurer,  or  general  agent  thereof,  but  if  no  such 
officer  of  the  corporation  can  be  found  in  the  county,  service 
may  be  had  on  any  stockholder," — service  upon  the  vice-presi- 
dent is  sufficient,  although  the  return  does  not  show  that  the 
president  could  not  be  found  in  the  county;  because  the  vice- 
president  comes  within  the  description  "  or  other  head  of  the 
corporation";  and  it  would  seem  that  service  on  him  wovild 
be  good,  if  the  president  were  in  the  county,  he  being  one  of 
the  heads  of  the  corporation.  "  The  language  of  this  pro- 
vision," said  Richmond,  C,  "admits  the  service  upon  any 
of  the  officers  enumerated  therein,  president  or  other  head  of 
the  corporation,  the  secretary,  cashier,  treasurer,  or  general 
agent.  Certainly  the  vice-president  comes  within  the  pro- 
visions of  this  section."  * 

§  8044.  Service  upon  Mere  Clerk. — The  theory  of  the 
modern  law,  independently  of  statutes,  is  that  a  foreign  cor- 
poration is  suable  only  where  it  has  established  a  permanent 
agency,  or  business  within  the  domestic  State,  and  then  only 
by  service  upon  the  managing  agent,  or  head  officer  of  that 
agency.''  It  is  easy  to  conclude  in  favor  of  the  correctness  of 
an  interpretation  which  holds  that  a  statute  requiring  writs  to 
be  served  upon  the  clerk,  etc.,  of  a  corporation,  refers  only  to 
domestic  corporations'  unless  foreign  corporations  are  men- 
tioned therein. 

§  8045.  Service  upon  Receivers.  —  Since  the  recent  act  of 
Congress  permitting  actions  in  the  State  courts  to  be  brought 
against  receivers  appointed  by  the  Federal  courts,  without 
permission  of  the  court  appointing  them,  it  seems  that  a 
receiver  in  charge  of  a  railroad  property  stands  in  the  place 
of  the  corporation,  in  such  a  sense  that  he  may  be  sued  by  a 
service  of  process  upon  any  agent  or  employe  upon  whom 
process  might  be  served  under  the  State  statute,  if  the  action 

1  Comet  Consolidated  &c.  Co.  v.  »  Hall  «.  Vermont  &c.  K.  Co.,  28 

Frost,  15  Colo.  310,  815;  ».  c.  25  Pac.  Vt.  401;  construing  Comp.  Stat.  Vt., 

Kep.  506.  p.  244,  §  19.    Compare  ante,  i  7524. 

'  Ante,  §  7995,  et  seq. 
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were  brought  against  the  corporation  itself  in  case  it  were  still 
in  charge  of  its  property.' 

§  8046.  Where  a  Ballroad  Company  has  Leased  its  Boad 
to  Another  Company,  and.  in  the  operation  of  the  road  the 
lessee  company  has  failed  to  discharge  its  duties  as  a  common 
carrier,  the  party  damaged  thereby  has  a  remedy  by  action 
against  the  lessee  company  for  the  breach  of  the  duty  which 
it  has  assumed,  and  it  is  not  necessary  for  him  to  make  the 
lessor  company  a  party  or  to  serve  it  with  process.^  But  if 
the  lease  has  not  been  authorized,  then  the  lessor  company  seek- 
ing to  cast  off  its  public  duties,  remains  liable  for  the  torta 
and  non-feasance  of  the  lessee  company  in  the  discharge  of  its 
public  duties;  and  hence  the  person  having  a  cause  of  action 
for  such  an  injury  may,  if  he  sees  fit,  bring  his  action  against 
the  lessor  company;  and  it  seems  that  he  may  join  both  the 
lessor  and  the  lessee.*  If  the  lessee  is  a  foreign  corporation, 
then,  under  a  statute  providing  that  "  the  lessees  of  any  rail- 
road ....  shall  be  liable  to  suit  of  any  kind  in  the  same  court 
or  jurisdiction  as  the  lessors,  or  owners  of  the  railroad  were 
before  the  lease,"*  service  may  be  made  upon  it  by  leaving  a 
copy  at  the  office  of  the  superintendent,  if  that  is  the  principal 
office  of  the  lessee  as  it  had  previously  been  that  of  the  lessor, 
under  another  statute,*  which  would  have  made  that  mode  of 
service  sufficient  if  the  railroad  had  remained  in  the  hands  of 
the  lessor.' 

§  8047 :  Service  upon  the  Agent  Who  is  Himself  Plaintiff 
in  the  Action.  —  A  statute  providing  for  service  of  process 
upon  any  agent  of  a  foreign  corporation  need  not  specially 

^  Proctor  V.  Missouri  &c.  R.  Co.,  "  Central  R.  &c.  Co.  v.  Logan,  77 

42  Mo.  App.  124.    The  fact  that  the  Ga.  804;  g.  e.  30  Am.  &  Eng.  R.  Cas. 

sheriff  understood  that  he  was  mak-  63;  2  S.  E.  Rep.  465;  2  Rail.  &  Corp. 

ing  service  only  on  the  railroad  cor-  L,  J.  160 ;  ante,  §  5886. 
poration,  is  no  objection  to  the  juris-  '  Ante,  §^  5884,  5885. 

diction,  if  in  fact  what  he  did  and  •  Ga.  Acts  1884-1885,  p.  49. 

what  he  stated  in  his  return  exhib-  *  Ga.  Code,  §  3407. 

ited  a  service  against  the  receiver.  '  Hills  t;.  Richmond  &c.  R.  Co.,  37 

Ibid.  Fed.  Rep.  660. 
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except  the  case  where  the  action  is  brought  against  the  cor- 
poration by  the  agent  himself,  because  such  an  exception  is 
engrafted  upon  the  statute  by  the  principles  of  the  common 
law,  and  service  upon  such  an  agent  in  his  own  action  is  void.^ 

§  8048.  Evidence  of  Service  of  Process.  —  The  return  of  a 
sheriff  that  he  had  served  a  writ  on  a  foreign  insurance  com- 
pany doing  business  within  the  State,  by  serving  it  on  its 
"  lawful  attorney,"  has  been  held  prima  facie  a  good  service  of 
the  writ,  such  as  gives  the  court  jurisdiction  to  render  a  per- 
sonal judgment  against  the  defendant.  The  court  reasoned 
that  the  words  "lawful  attorney"  in  such  a  return  should  be 
regarded  as  meaning,  prima  facie,  the  attorney  on  whom  the 
statute  authorized  such  process  to  be  served.^  But,  notwith- 
standing this  holding,  the  true  theory  of  a  sheriff's  or  mar- 
shal's return  is,  that  it  should  state  the  facts  relating  to  the 
service  of  the  writ,  and  should  avoid  statements  of  conclusions 
of  law,  and  that  where  it  undertakes  to  state  conclusions  of 
law,  no  presumptions  will  be  indulged  in  its  favor.^     In  the 

•  Eehm  v.  German  Ins.  &  Sav.  the  said  Southern  District  of  the  State 

Inst.,  125  Ind.  135;   s.  c.  25  N.  E.  of  Ohio),  etc.,  — it  was  held  that  this 

Eep.    173 ;    ante,    §   7528.     Compare  failed  to  show  aflBrmatively  a  state  of 

ante,  §  5205,  et  seg.  facts  constituting  a  valid  service  upon 

"  WebsterWagonCo.ij.  Home  Ins.  the  American  Bell  Telephone  Corn- 
Co.,  27  W.  Va.  314,  321.  pany,  either  under  the  Judiciary  Acts, 

'  Thus,  where  a  marshal  of  the  the  rules  of  practice  governing  the 
United  States  served  a  subpoena  in  Circuit  Courts  of  the  United  States, 
equity  upon  a  foreign  corporation,  or  the  statute  of  Ohio  providing  for 
and  made  return  that  he  had  served  service  of  process  on  a  foreign  corpo- 
the  writ  on  ttie  defendant,  the  Amer-  ration  having  a  "  managing  agent " 
ican  Bell  Telephone  Company  (which  within  the  State.  The  return  was 
was  a  corporation  doing  business  and  irregular,  in  that  the  marshal  did 
found  within  the  East  and  West  Divi-  not  confine  himself  to  a  statement 
sions  of  the  Southern  District  of  the  of  what  he  did  in  serving  the  pro- 
State  of  Ohio),  by  reading  the  same  cess,  but  stated  conclusions  of  law, 
to  A.  D.  Bullock,  president  of  the  and  no  presumptions  could  therefore 
City  and  Suburban  Telegraph  Com-  be  indulged  in  favor  of  it,  so  as  to 
pany,  and  delivering  him  a  duly  at-  support  the  jurisdiction  of  the  court 
tested  copy  thereof  (the  City  and  over  a  non-resident  corporation. 
Suburban  Telegraph  Company  being  United  States  v.  American  Bell  Tel. 
an  agent  and  partner  of  the  Ameri-  Co.,  29  Fed.  Rep.  17. 
can  Bell  Telephone  Company  within 
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absence  of  a  return,  where  there  is  a  decree  reciting  the  facts, 
if  the  decree  recites  that  process  was  "  duly  served,"  this,  it  has 
been  said,  will  be  taken  to  be  true  on  appeal.^ 

§  8049.  Construction  of  Particular  Statutes  Relating'  to 
Service  of  Process  on  Foreig-n  Corporations.  —  Recollecting 
that  the  governing  statute  must  be  strictly,  or  at  least  substantially 
pursued,  We  are  prepared  for  such  holdings  as  that  the  advertising 
agent  of  a  newspaper  published  by  a  corporation  created  under  the 
laws  of  another  State,  who  merely  solicits  and  forwards  advertise- 
ments, and  collects  bills  for  the  same,  receiving  a  commission  there- 
for, is  not  an  "  agent,"  within  the  meaning  of  a  general  statute 
relating  to  the  service  of  process  on  foreign  corporations;  ^  that  a 
so-called  railway  passenger  agent,  whose  duty  it  is  to  solicit  travel 
for  his  road,  is  not  an  "  agent,"  within  the  meaning  of  a  statute 
relating  to  service  of  process  on  foreign  corporations,  although  he 
may  have  been  employed  to  effect  a  compromise  of  the  plaintiff's 
claim;*  and  that  a  statute*  demanding  service  upon  the  president, 
secretary,  treasurer,  or  local  agent,  is  not  satisfied  with  a  service 
upon  the  manager  of  a  domestic  corporation.* 

§  8050.  Notice  Iby  Publication  in  Liieu  of  Personal  Ser- 
vice. —  Proceeding  upon  the  premise  of  the  theory  of  the  old 
law,  that  a  foreign  corporation  was  not  suable  at  common  law, 
and  hence  could  only  be  served  with  process  in  the  manner 
.authorized  by  some  statute,  we  find  that  it  has  been  held  that 

^  Shafer  v.  O'Brien,  31  W.  Va.  601,  action  arises  therein,  it  can  only  be 

606.  served  by  delivering,  within  the  State, 

^  Mulhearn  v.  Press  Pub.  Co.,  53  a  copy  of  the  summons  to  the  presi- 

N.  J.  L.  150;  s.  c.  20  Atl.  Eep.  760.  dent,  or  any  resident  agent  thereof. 

'  Maxwell  v.  Atchison  &c.  R.  Co.,  Hester  v.  Easin    Fertilizer    Co.,   33 

34  Fed.  Rep.  286.  S.  0.  609,  mem.;  s.  c.  33  Am.  &  Eng. 

^  Tex.  Civ.  Stat.,  art.  1223.  Corp.  Cas.  44;  12    S.  E.    Rep.  563; 

*  Under  a  statute  of  South  Caro-  construing  19  South  Car.  Stat.  835, 

lina,  service  of  process  upon  a  cause  amending  §  155  of  the  South  Car. 

of    action    arising    therein    may    be  Code.     Construction  of  Tenn.  Stat. 

made  by  delivering  a  copy  of  the  sum-  (Mill.  &  V.  Code  Tenn.,   §§   3536— 

mons  to  the  president  or  other  head  3539) ;  Cumberland  Teleph.  &c.  Co. 

officer    of    the    corporation,   or   any  v.  Turner,  88  Tenn.  265;  s.  c.  12  S. 

agent  thereof  anywhere ;  but  unless  W.  Rep.  544 ;  Chicago  &c.  R.  Co.  o. 

the  foreign  corporation  has  property  Walker,  9  Lea  (Tenn.),  475;   Peters 

within  the   State,   or    the    cause  of  «;.  Neely,  16  Lea  (Tenn.),  275. 
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it  may  be  served  hy  publication,^  and  in  no  other  mode,^  until 
the  enactment  of  a  statute  providing  for  service  of  summons.' 
Tliis  mode  of  service  is  generally  authorized  where  the  pro- 
ceeding is  in  rem,  and  where  there  is  property  within  the 
jurisdiction  to  be  affected  by  the  judgment,  or  decree.  The 
eighth  section  of  the  Federal  Judiciary  Act  of  1875  provides 
for  this  mode  of  service  upon  non-resident  defendants,  when 
suit  is  commenced  "  to  enforce  any  legal  or  equitable  lien 
upon,  or  claim  to,  or  to  remove  any  incumbrance  or  lien  or 
cloud  upon  the  title  to  real  or  personal  property  within  the 
district."  It  has  been  held  that  this  statute  will  not  support 
jurisdiction  by  publication  of  a  suit  in  equity  against  a  for- 
eign corporation  to  remove  a  cloud  upon  the  title  to  letters 
patent  for  an  invention,  granted  by  the  United  States.  The 
reasoning  is  that  the  statute  refers  only  to  proceedings  against 
tangible  property,  and  not  to  proceedings  against  property 
which  is  ideal  and  not  actual,  and  which  cannot  be  seized  and 
sold  under  execution.*  As  to  the  effect  of  jurisdiction  ac- 
quired in  this  mode,  it  is  not  necessary  to  extend  observations 
upon  the  principle  that  the  courts  of  one  State  cannot  extend 
their  jurisdiction  into  another  State,  so  as  to  reach  either 
persons  or  corporations  domiciled  there.  Upon  this  princi- 
ple it  has  been  held  that  courts  of  one  State  cannot  render  a 
valid  judgment  in  personam  against  a  foreign  corporation  in 
a  case  where  it  received  no  other  notice  than  that  made  by 
publication,  and  where  it  does  not  appear  to  the  action,  but 
that  such  a  judgment  is  a  nullity.* 

'Broome   v.   Galena    &c.    Co.,   9  foreign  corporation  may  be  proceeded 

Minn.  239.  against  in  equity,  by  advertising  un- 

*  Sullivan  v.  La  Crosse  &c.  Co.,  10  der  a  statute,  as  in  the  case  of  any 
Minn.  386.  other  absent  defendant :  Cunningham 

'  As  was  done  the  year  following  v.  Pell,  5  Paige  (N.  Y.),  607. 
these  decisions :  Guernsey  v.  Ameri-  ^  Bearing  v.  Bank  of  Charleston,  5 

can  Ins.  Co.,  13  Minn.  278.  Ga.  497;  s.  c.  48  Am.  Dec.  300;  rec- 

•  Non-magnetic  Watch  Co.  v.  As-  ognized  in  City  Fire  Ins.  Co.  v.  Car- 
sociation,  44  Fed,  Eep.  6.     That  a  rugi,  41  Ga.  660,  670. 

6419 


6  Thomp.  Corp.  §  8060.]     foreign  corporations. 


CHAPTER  CXCIX. 

PEOCEEDINGS  AGAINST  FOREIGN   CORPORATIONS  BY   ATTACH- 
MENT. 

Section  Section 

8059.  Proceedings  in  rem  against  for-      8062.  Effect  of  a  dissolution  of  corpo- 

eign  corporations.  ration  upon  the  attachment. 

8060.  Foreign  corporations  when  not      8063.  Deposit    of    foreign    insurance 

deemed  non-residents  within  company  not  attachable  by 

the  meaning  of  attachment  foreign  creditor. 

la-jyg^  8064.  Attachments  in  courts  of  the- 

8061.  Statutes    giving    such    attach-  United  States. 

ments  may  be  retroactive.  ^^^-  Attachments    by    non-resident 

creditors. 

§  8059.  Proceedings  in  Bern  against  Foreign  Corporations.^ 

It  may  he  confideutly  stated  that  where  the  foreign  corpo- 
ration has  property  situated  within  the  domestic  jurisdiction, 
the  road  is  open  to  proceedings  in  rem  in  the  domestic  tribu- 
nals against  such  property,  on  the  part  of  creditors  and  others 
having  claims  against  it,  whether  such  persons  be  residents 
or  non-residents.  Where  the  creditors  or  claimants  against 
the  property  are  domestic  citizens  or  residents,  the  jurisdiction 
is  undoubted;'  and  where  they  are  non-residents,  the  grounds- 
of  the  jurisdiction  seem  to  be  ecLually  clear,  though  there  is- 
a  difference  of  opinion  as  to  the  propriety  of  exercising  it.'' 

§  8060.  Foreign  Corporations  when  not  Deemed  Non-resi- 
dents within  the  Meaning  of  Attachment  Laws.  —  We  have 
already  had  occasion  to  note  the  principle  that  foreign  corpo- 
rations may  become  domesticated  so  as  to  be,  for  all  purposes 

'  "Wilson  V.  Martin-Wilson  Auto-  »  Central   R.  &c.   Co.  v.  Georgia, 

matic  Fire  Alarm  Co.,  149  Mass.  24.  Construction  &c.  Co.,  32  S.  C.  319; 

That  foreign  corporations  are  "per-  ante,    §§  8003,   8004;    post,  §§  8065, 

sons"  within  the  attachment  laws, —  8073. 
see  ante,  ^  7790. 
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of  jurisdiction  and  procedure,  domestic  corporations  within 
the  State  in  wliich  they  acquire  a  qualified  settlement  and 
residence  for  the  purposes  of  their  business.^  "We  have  also 
had  occasion  to  consider  a  class  of  statutes  under  which  f or- 
€ign  corporations,  doing  business  within  the  domestic  State, 
become  liable  to  actions  in  personam,  in  which  case  the  judg- 
ments rendered  against  them  have  the  same  force  and  effect, 
ill  that  and  any  other  jurisdiction,  as  other  judgments  in  per- 
sonam rendered  upon  due  notice.*  It  would  logically  seem 
that  when  a  foreign  corporation  becomes  so  domiciled  in  the 
domestic  State,  it  cannot  be  treated  as  a  non-resident  within 
the  meaning  of  the  attachment  laws  of  that  State.* 

§  8061.  Statutes  GiviBg  Such  Attachments  may  be  Ketro- 
active.  —  It  is  competent  for  the  legislature  of  a  State  to  pass 
a  statute  retroactive  in  its  terms,  creating  or  enlarging  the  rem- 
edy against  foreign  corporations  by  the  writ  of  attachment, 
making  it  operate  generally  on  existing  as  well  as  on  subse- 
quent causes  of  action;  and  this  is  no  impairment  of  the  obli- 
gation of  contracts,  or  of  vested  rights,  but  falls  within  the 

•  Ante,  4  7890,  et  seq. 

*  Ante,  §  7994,  et  seg.  a   foreign   corporation   was    clearly 

'  So  held  in  Farnsworth  «.  Terra  "recognized"  when,  by  an  enabling 

Haute  &c.  E.  Co.,  29  Mo.  75.    Where  act,  it  was  permitted  to  hold   lands 

the  Legislature  of  Kentucky  conferred  within  the  State,  for  the  purpose  of 

upon  a  foreign   corporation  all  the  transacting   its    business.     Fhillips- 

privileges  and  immunities  granted  to  burgh  Bank  «.  Lackawanna  B.  Co., 

it  by  the  State  creating  it,  it  was  held  27  N.  J.  L.  206.    On  the  other  hand, 

that,  unless  the  effects  of  the  corpo-  the  fact  that  a  railroad  company  had 

ration  could  be  attached  in  the  State  been  allowed,  by  a  special  act  of  the 

creating  it,  for  the  mere  failure  to  pay  Legislature  of  Georgia,  to  enter  into  a 

its  liabilities,  they  could  not  be  so  contract  with  a  municipal  corporation 

attached  in  Kentucky,  notwithstand-  of  that  State,  situated  on  its  boundary 

ing  a  general  provision  of  the  Code  line,  and  to  extend  its  railroad  into 

of  Kentucky  which  otherwise  would  the  limits  of  that  corporation,  and 

have  sustained  such  an  attachment,  was  by  the  same  act  made  liable  to 

Martin  v.  Mobile  &c.  R.  Co.,  7  Bush  suits  in  the  courts  of  Georgia, — was 

(Ky.),  116.    Under  a  statute  of  New  held  not  to  change  its  character  as  a 

Jersey,  exempting   foreign  corpora-  foreign  corporation  so  as  to  prevent 

tions  "  recognized  by  the  laws  of  this  it  from  being  subject  to  foreign  at- 

State"  from  attachment,  it  was  held  tachment.    South  Carolina  R.  Co.  v. 

that,  within  the  meaning  of  the  law,  People's  Sav.  Inst.,  64  Ga.  18. 
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familiar  rule  of  constitutional  law  that  the  legislature  has  the 
power,  at  its  pleasure,  to  change  the  laws  relating  to  remedies} 

§  8062.  Effect  of  a  Dissolution  of  Corporation  upon  the 
Attacliment.  —  There  is  a  holding  to  the  effect  that  whenever 
a  foreign  attachment  will  lie  against  a  corporation  as  defend- 
ant, the  civil  death  of  the  corporation  before  the  rendition  of 
judgment  against  it,  produced  by  a  decree  of  forfeiture  of  its 
charter  by  a  judicial  tribunal  of  the  State  or  country  of  its 
residence,  dissolves  the  attachment.  This  decision  proceeds 
upon  the  theory  that  the  primary  object  of  a  foreign  attach- 
ment is  to  coerce  the  appearance  of  the  defendant,  and  that 
the  attachment  is  therefore  necessarily  dissolved  as  soon  as 
the  defendant  has  lost  its  capacity  to  appear^  But  it  is  doubt- 
ful whether  this  expresses  the  sound  view.  To  coerce  the 
appearance  of  the  defendant  is  only  one  of  the  objects  of  a 
foreign  attachment.  The  primary  object  is  to  enable  the 
plaintiff  to  secure  the  satisfaction  of  his  demand.  Hence,  if 
the  corporation  had  capacity  to  appear  at  the  time  when  the 
attachment  was  levied  and  the  publication  made,  the  jurisdic- 
tion of  the  court  over  the  res  attached,  and  it  had  power  to 
proceed  with  the  condemnation.  Another  court  has  held  that^ 
notwithstanding  the  foreign  corporation  has  forfeited  its  fran- 
chises, has  been  declared  insolvent,  and  its  property  placed  in 
the  hands  of  a  receiver  by  an  order  of  court  obtained  in  the 
State  where  the  corporation  is  domiciled,  —  there  is  nothing 
in  the  comity  which  exists  among  the  States  making  it  im- 
proper for  the  courts  of  another  State  to  support  an  attachment 

'  Coosa  Eiver  Steamboat  Co.  v.  been  sold  on  execution  prior  to  the 
Barcla}-,  30  Ala.  120.  In  this  case  it  statute  of  1840;  but  that  such  prop- 
wag  held  that  an  attachment  lay  erty,  attached  prior  to  the  enactnient 
against  a  foreign  corporation  under  of  the  statute,  might,  under  its  oper- 
the  Alabama  Act  of  1854  on  a  cause  of  ation,  be  sold  on  execution  subse- 
action  which  arose  prior  to  the  pas-  quently  issued.  Crosby  v.  Lumber- 
sage  of  the  statute.  So,  it  was  lield  men's  Bank,  1  Clark  (N.  Y.),  234. 
in  New  York  that  choses  in  action,  '  Farmers'  &c.  Bank  v.  Little,  8 
attached  in  a  suit  at  law  against  a  Watts  &  S.  (Pa.)  207;  «.  c.  42  Am. 
foreign  corporation,  could  not  have  Dec.  293. 
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proceeding,  brought  by  a  creditor  against  the  property  of  the 
defunct  corporation,  located  in  the  State  of  the  forum.' 

§  8063.  Deposit  of  Foreign  Insurance  Company  not  At- 
tachable by  Foreign  Creditor.  —  The  assets  of  a  foreign  in- 
surance company  deposited  with  the  Treasurer  of  a  State  in 
which  it  elects  to  do  business,  under  the  laws  of  such  State, 
which  laws  provide  that  they  shall  be  returned  when  the 
company  shall  cease  to  do  business  in  the  State  and  shall  have 
satisfied  its  liabilities  there,  —  are  not  subject  to  attachment 
at  tlie  suit  of  a  foreign  creditor,  after  the  company  has  with- 
drawn its  business  from  the  State  and  settled  its  liabilities 
there.  ,  On  the  contrary,  the  company  is  entitled  to  receive 
back  its  securities,  in  compliance  with  the  law  of  the  State 
and  its  contract  entered  into  with  the  State  in  pursuance  of 
that  law;  though  it  is  suggested  that,  in  case  the  company 
should  allow  its  deposit  to  remain  there  for  the  purpose  of 
placing  it  beyond  the  reach  of  its  creditors,  the  courts  would 
afford  a  remedy  to  prevent  and  suppress  such  a  fraud.'' 

§  8064.  Attachments   In   Courts   of   the   United   States. — 

The  remedy  by  foreign  attachment  was  unknown' to  the  com- 
mon law,  except  so  far  as  it  was  recognized  as  subsisting  by 
custom  in  certain  localities,  London  and  York  in  particular.' 
But  the  utility  of  this  remedy  is  such  that  it  has  generally 
found  a  place  in  the  American  statutory  remedial  systems. 
A  conspicuous  exception  to  this  statement  lay  in  the  fact  that, 
until  the  year  1872,  Congress  had  failed  to  enact  any  law  giv- 
ing this  remedy  in  the  courts  of  the  United  States  as  a  means 
of  compelling  the  defendant  to  answer  or  otherwise;  *  so  that 

'  Oity  Ins.  Co.  i;. Commercial  Bank,  Co.,  6  Fed.  Bep.  217;    Anderson  v, 

68  111.348.  Shaff^-r,  10  Fed.  Eep.  266;  Chitten- 

^  EoUo  V.  Andes  Ins.  Co.,  23  Gratt.  den  &  Co.  v.  Darden,  2  Woods  (U.  S,), 

(Va.)  509;  s.  c.  14  Am.  Eep.  147.  437;     Saddler    v.    Hudson,    2    Curt. 

'  Brandon  on  Foreign  Attachment,  (U.  S.)  6;  Nazro  v.  Cragin,  3    Dill, 

p.  1;  Bond«.Ward,  7Mass.  123;  s.  c.  (U.  S.)  474;  Levy  v.  Fitzpatrick,  15 

5  Am.  Dec.  28.  Pet.  (U.  S.)  167,  171 ;  Ex  parte  Eail- 

*  Toland «.  Sprague,  12  Pet.  (U.S.)  way  Co.,  103  U.   S.  794.     Compare 

300;  Irvine  «.  Lowry,  14  Pet.  (U.  S.)  North  v.  McDonald,  1  Biss.  (U.  S.) 

293 ;  Dormitzer  v.  Illinois  &c.  Bridge  57. 

6423 


6  Thomp.  Corp.  §  8065.]    foreign  corporations. 

an  attachment  could  only  issue  in  those  courts  where  they  had 
jurisdiction  of  an  action  against  the  defendant  in  personam, 
and  then  the  attachment  was  only  an  auxiliary  writ.  If,  how- 
ever, a  foreign  attachment  was  issued  without  right,  by  a  Cir- 
cuit Court  of  the  United  States,  while  it  was  the  privilege  of 
the  defendant  to  refuse  to  appear,  yet  it  was  competent  for  him 
to  waive  the  privilege,  and  he  did  so  by  appearing  and  plead- 
ing to  the  merits.*  It  is  now  provided  by  act  of  Congress 
that  in  common-law  causes  in  the  Circuit  and  District  Courts 
of  the  United  States,  the  plaintifif  shall  be  entitled  to  similar 
remedies,  by  attachment  or  other  process,  against  the  property 
of  the  defendant,  which  are  now  provided  by  the  laws  of  the 
State  in  which  such  court  is  held  for  the  courts  thereof;  and 
that  such  Circuit  and  District  Courts  may,  from  time  to  time 
by  general  rules,  adopt  such  State  laws  as  may  be  in  force  in 
the  States  where  they  are  held,  in  relation  to  attachments  and 
other  process;  provided  that  similar  preliminary  affidavits  or 
proofs,  and  similar  security,  as  required  by  such  State  laws, 
shall  be  first  furnished  by  the  party  seeking  such  attachment 
or  other  remedy."  Under  this  act  of  Congress  the  Federal 
courts  apply  the  State  statutes  relating  to  attachment  against 
non-resident  corporations  doing  business  within  the  State  within 
which  the  Federal  court  is  held;  go  that  such  a  corporation, 
having  a  managing  agent  there,  may  be  liable  in  process  of 
garnishment  equally  with  a  domestic  corporation.* 

§  8065.  Attachments  by  Non-resident  Creditors.  —  Whether 
a  non-resident  creditor,  individual  or  incorporate,  will  be  per- 
mitted to  proceed  by  attachment  against  the  property  of  a 
foreign  corporation  situated  within  the  domestic  jurisdiction, 
depends  upon  the  policy  of  that  State  with  regard  to  affording 
remedies  to  foreign  creditors  in  its  courts, — in  respect  of  which 
question  we  have  discovered  a  marked  difference  of  opinion 
among  the  courts.*    If  the  proceeding  by  attachment  is  re- 

'  Cases  cited  gupra.    See  also  Pol-  '  1  Kev.  Stat.  TJ.  S.,  4  915;   Act 

lard  V.  Dwisht,  4  Cranch  (U.  S.),  421 ;      Cong.  1872,  17  U.  S.  Stat.  J97. 
ante,  §  7552,  et  seg.  '  Rainey  v.  Maas,  51  Fed.  Rep.  580. 

«  Ante,  5§  8003,  8004. 
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garded  as  merely  ancillary  to  the  principal  suit,  and  if  the 
situs  of  the  contract  which  is  the  subject-matter  of  the  princi- 
pal suit  is  not  in  the  domestic  State,  then  the  courts  of  that 
State  will  not  feel  bound  to  open  their  doors  to  the  litigation; 
because,  in  general,  the  courts  of  a  State  do  not  sit  to  deter- 
mine controversies  between  foreigners  in  regard  to  contracts 
which  they  have  made  abroad.  If,  therefore,  the  principal 
action  fails  for  want  of  jurisdiction  over  the  subject-matter, 
the  ancillary  attachment  will  fail  with  it.'  But  where  the 
proceeding  is  by  what  is  called  an  original  attachment,  and 
the  object  is  to  roach  and  subject  assets  of  the  foreign  corpo- 
ration found  within  the  domestic  State,  then  the  domestic 
tribunals  have,  on  general  principles  of  law,  jurisdiction  to 
proceed;  since  the  subject-matter  of  the  action,  namely,  the 
assets  to  subject  which  the  proceeding  is  brought,  are  situated 
within  the  territorial  limits  of  their  jurisdiction;''  and  if  in 
such  a  case  jurisdiction  is  repelled,  foreign  corporations  may 
remove  their  property  beyond  the  reach  of  their  creditors, 
merely  by  depositing  it  within  the  limits  of  such  a  State.  A 
State  pursuing  such  a  judicial  policy  might  become  the  White- 
friars  of  bankrupt  and  dishonest  corporations. 

•  Central  R.&c.  Co.  D.Georgia  Con-  State,  only  in  cases  where  the  cause 

etruction  &c.  Co.,  32  S.  C.  319;  s.  e.  of  action  arises  or  the  subject  of  the 

11  S.  E.  Eep.  192 ;  7  Rail.  &  Corp.  L.  action  is  situated  in  that  State,  and 

J.  422.    This  case  holds  that,  under  that  he  cannot,  under  any  other  cir- 

section  423  of  the  Code  of  Procedure  cumstances,  obtain  an  attachment, 
of  South  Carolina,  a  non-resident  can  •  Ante,  §  8059. 


sue  a  corporation  in  a  court  of  that 
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CHAPTEK  CC. 

PROCEEDINGS  AGAINST  FOBEIGN  CORPORATIONS  BY  GARNISH- 
MENT. 


Section 

8069.  Garnishment  of  funds  held  by 

foreign  corporations  for  oth- 
ers. 

8070.  Circumstances  under  which  for- 

eign corporations  not  subject 
to  garnishment. 

8071.  Garnishment  of   the  funds  of 

foreign  corporations  in  the 
hands  of  resident  custodians. 

8072.  Attachment  of  a  debt  due  from 

a  citizen  of  another  State  to 
a  foreign  corporation  of  a 
third  State. 

8073.  Situs  of  a  debt  due  by  a  foreign 

corporation  for  the  purpose 
of  garnishment. 

8074.  Injunctions  restraining  domes- 

tic citizens  from  proceeding 
in  a  foreign  State  to  subject 


Section 

exempt  wages  due  from  for- 
eign corporation. 

8075.  Garnishment  of  the  wages  due 

by  foreign  corporations  to 
non-resident  employes,  ex- 
empt in  State  of  residence. 

8076.  Garnishee  may  plead  exemp- 

tion of  principal  debtor. 

8077.  Theory  that  it  is  the  duty  of 

the  garnishee  to  plead  the 
exemption. 

8078.  Duty  of  the  garnishee  to  notify 

creditor. 

8079.  Necessary  that    the  garnishee 

should  have  notice. 

8080.  Service  of  the  garnishment. 

8081.  Compelling  disclosures  by  the 

officers  of  foreign  corpora- 
tions. 


§  8069.  Garnishment  of  Funds  Held  by  Foreign  Corpo- 
rations for  Others.  —  A  proceeding  by  garnishment  is  dual  in 
its  nature.  In  so  far  as  it  is  a  proceeding  against  the  princi- 
pal debtor,  it  is  a  proceeding  in  rem;  because  it  results  in 
attaching  money  or  property  belonging  to  him  which  is  held 
by  another  for  him.  But  in  so  far  as  it  is  a  proceeding  against 
the  custodian  of  his  money  or  property,  that  is  to  say,  against 
the  garnishee,  it  is  a  proceeding  in  personam;  because,  like  an 
ordinary  action  commenced  by  summons,  it  proceeds  upon 
notice,  upon  an  answer  and  a  hearing,  and  results,  if  success- 
ful, in  a  personal  judgment  against  the  garnishee.*     When  the 


'  That  this  is  the  proper  conception 
of  the  nature  of  the  proceeding,  see 
Tunstall    v.    Worthington,   Hempst. 
6426 


(TJ.  S.)  662;  Mahany  v.  Kephart  &c. 
B.  Co.,  16  W.  Va.  609,  625. 


GARNISHMENT  OF.     [6  Thomp.  Corp,  §  8069. 

nature  of  the  proceeding  is  thus  understood,  it  would  seem  to 
follow,  on  principle,  and  as  a  general  rule,  that  where  a,  foreign 
corporation  is  established  in  the  domestic  State  in  such  a  manner 
that  it  is  liable  to  be  there  sued  in  an  ordinary  action  in  per- 
sonam, it  is  there  liable  to  garnishment,  provided  it  have 
in  its  custody  money  or  property  belonging  to  another,  ap- 
propriate to  be  reached  by  that  proceeding,  under  principles 
hereafter  stated.'  The  general  rule,  subject  to  exceptions,  is 
believed  to  be  that  a  foreign  corporation  may  be  summoned 
and  charged  as  garnishee  (or,  in  Massachusetts  and  Maine,  as 
a  trustee)  in  respect  of  any  debt  owing  to  the  principal  debtor 
in  the  attachment  suit,  or  to  the  judgment  debtor  where  the 
plaintiff's  demand  has  ripened  into  a  judgment,  where  three 
circumstances  concur:  1.  Where  the  attachment  or  judgment 
debtor  could  maintain  an  action  at  law  against  the  corporation 
to  recover  the  debt  which  is  attached  in  its  hands.  2.  Where 
the  situs  of  the  debt  is  in  the  domestic  State,  so  that  the  debt 
is  subject  to  condemnation  there,  under  its  laws  relating  to 
attachments  and  executions.  3.  Where  the  corporation  has 
such  a  residence  or  agency  within  the  domestic  State  as  renders 
it  amenable  to  the  judicial  process  of  such  State?    The  fact  that 

'  In  conformity  with  this  principle,  brought.    Selma  &c.  R.  Co.  v.  Tyson, 

it  has  been  held  that  a  foreign  rail-  48  Ga.  351 ;  Bank  of  United  States  ti. 

way  corporation  which  has  accepted,  Merchants'  Bank,  1  Rob.  (Va.)  573 

in  Pennsylvania,  the  privilege  of  ex-  (proceeding  in  equity  in  the  nature  of 

tending  its  road  through  that  State  garnishment);  Hannibal  &c.  R.  Co. 

upon  the  condition  of  keeping  at  least  v.  Crane,  102  111.  249;  s.  c.  40  Am. 

one    manager    or    officer     resident  Rep.  581;  Rainey  v.  Maas,  51  Fed. 

therein,  on  whom  process  in  actions  Rep.  580 ;  Brauser  v.  New  England 

may  be  served,  may  be  made  gar-  Fire  Ins.  Co.,  21  Wis.  506;  Knox  v. 

nishee  in  an  "  attachment  execution"  Protection  Ins.  Co.,  9  Conn.  430 ;  g.  c. 

in  respect  of  a  debt  owing  by  it  to  a  25  Am.  Dec.  33 ;  Libbey  v.  Hodgdon, 

non-resident.    Fithian  v.  New  York  9  N.  H.  394.     It  has  been  held  in  New 

&c.  R.  Co.,  31  Pa.  St.  114.  Hampshire  that  foreign  corporations 

^  It  will  appear,  from  examination  doing  business  within  the  domestic 

of  the  decisions,  that  in  many  States  State,  under  the  operation  of  statutes 

a  foreign  corporation  transacting  bus-  which  make  them  amenable  to  the 

iness  in  the  domestic  State  may  be  jurisdiction  of  its  courts,may  be  served 

summoned  as  garnishee  for  a  debt  with  process  of  garnishment  and  made 

it  may  owe  anywhere  in  the  State  liable  as  garnishees  in  respect  of  funds 

where  suit  for  such  debt  could  be  or  property  in  their  custody  belong- 
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a  foreign  corporation  is  exempt  from  process  of  garnishment 
under  the  laws  of  its  home  State  will  not  exempt  it  from  such 
process  when  doing  business  within  another  State,  where  the 
laws  of  the  latter  State  provide  for  such  process;  since  when 
it  enters  the  other  State  to  do  business,  it  does  it  upon  the 
condition  of  compliance  with  its  laws.* 

§  8070.  Circumstances  under  "Which  Foreign  Corporations 
not  Subject  to  Garnishment. —  This  question  is  very  much 
the  same  as  the  question  under  what  circumstances  a  foreign 
corporation  is  liable  to  an  ordinary  action  in  personam  in  the 
domestic  State.  In  so  far  as  the  proceeding  by  garnishment 
is  a  proceeding  for  the  attachment  of  a  debt,  considered  as 
property,  due  by  the  garnishee  to  the  principal  debtor,  it  is  a 
proceeding  in  rem;  and  unless  the  levying  officer  recites  in  his 
return  that  he  has  attached  the  goods  and  chattels,  rights  and 
credits  of  the  debtor  in  the  hands  of  the  garnishee,  the  court 


ing  to  third  persons.  Libbey  v.  Hodg- 
don,  9  N.  H.  394;  McAllister  v. 
Pennsylvania  Ins.  Co.,  28  Mo.  214. 

»  First  Nat.  Bank  v.  Burch,  80 
Mich.  242;  s.  c.  45  N.  W.  Eep.  93. 
This  case  holds  that  under  Pub.  Acts 
Mich.  1889,  No.  266,  providing  that 
any  corporation,  foreign  or  domestic, 
other  than  municipal,  may  be  gar- 
nished, a  foreign  mutual  benefit  cor- 
poration,owing  moneys  on  a  certificate 
of  membership  issued  to  a  resident  of 
Michigan  for  the  benefit  of  persons 
dependent  on  him  for  support,  may 
be  garnished  in  that  State  by  a  cred- 
itor of  the  holder  of  such  certificate, 
though,  by  the  law  of  the  State  in 
which  the  corporation  is  organized, 
such  moneys  are  exempt.  Ibid.  That 
foreign  corporations  were  not  subject 
to  trustee  process  (garnishment)  in 
Massachusetts  and  Maine  until  recent 
statutes,  —  see  Danforth  v.  Penny,  3 
Met.  (Mass.)  564;  Gold  v.  Housa- 
tonic  R.  Co.,  1  Gray  (Mass.),  424; 
Larkin  v.  Wilson,  106  Mass.  120;  Ting- 
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ley  V.  Bateman,  10  Mass.  343 ;  Ray  v. 
Underwood,  3  Pick.  (Mass.)  302;  Hart 
V.  Anthony,  15  Pick.  (Mass.)  445 ;  Nye 
V.  Liscombe,  21  Pick.  (Mass.)  263; 
Lovejoy  v.  Albee,  33  Me.  414 ;  s.  e.  54 
Am.  Dec.  630;  Columbus  Insurance 
Co.  V.  Eaton,  35  Me.  391;  Smith  v. 
Eaton,  36  Me.  298;  «.  c.  58  Am.  Deo. 
746.  This  rule  was  changed  in  Massa- 
chusetts, by  Mass.  Laws  1870,  ch.  194, 
and  in  Maine  by  Pub.  Laws  Me.  1877, 
ch.  153  (Rev.  Stat.  Me.  1883,  ch.  86, 
§  8).  Under  this  last  statute  it  has 
been  held  that  in  cases  where  the 
agent  of  the  foreign  corporation  doing 
business  within  the  State  has  prop- 
erty within  his  hands  belonging  to  a 
non-resident  defendant,sach  property 
may  be  attached,  and  the  foreign  cor- 
poration held  as  trustee,  though  the 
principal  defendant  has  not  been  pre- 
viously served  with  notice.  Cousens 
V.  Lovejoy,  81  Me.  467 ;  ».  c.  17  Atl. 
Rep.  495.  See  also  Gould  v.  Bangor 
&c.  E.  Co.,  82  Me.  122;  s.  c.  19  Atl. 
Rep.  84. 
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acquires  no  jurisdiction  to  proceed  to  the  condemnation  of 
such  goods  and  chattels,  rights  and  credits.^  But  in  so  far  as 
the  proceeding  involves  a  summons  to  the  garnishee,  requiring 
him  to  appear  and  answer,  and  provides  for  further  pro- 
ceedings against  him  upon  his  answer,  or  in  default  of  his 
answer,  which  may  result  in  a.  judgment  against  him,  it  is  a  pro- 
ceeding in  personam.  Now,  in  so  far  as  it  is  a  proceeding  in 
personam  against  the  foreign  corporation,  no  jurisdiction  can 
be  acquired  unless  the  situation  of  the  foreign  corporation 
within  the  domestic  State  is  such  that  an  ordinary  action  in 
personam  could  be  prosecuted  against  it  in  the  domestic  tri- 
bunal. It  follows  from  these  considerations  that  a  foreign 
corporation  which  is  entirely  non-resident,  is  not  subject  to 
garnishment,  and  cannot  be  made  so,  for  the  States  have  no 
power  to  extend  their  judicial  process  into  other  States;  but  if 
it  is  resident  in  the  domestic  State  in  such  a  sense  as  makes  it 
amenable  to  the  ordinary  judicial  process  of  such  State,  then 
it  is  amenable  to  process  of  garnishment,  unless  the  statute 
governing  the  question  is  so  framed  as  to  exclude  such  a  con- 
clusion.^ There  is  certainly  no  principle  of  public  policy  or 
justice  upon  which  an  intention  can  be  imputed  to  the  legis- 
lature to  distinguish  between  actions  brought  directly  against 
foreign  corporations  for  the  recovery  of  a  debt,  and  those  in 
which  they  are  indirectly  brought  before  the  court  for  the 
purpose  of  satisfying  the  demand  of  some  third  person.  In 
both  cases,  it  has  been  said,  the  inconvenience  is  the  very 
same,  and  it  is  no  more  in  the  case  of  a  foreign  than  of  a 
domestic  corporation.  The  conclusion  is  that,  unless  the  plain 
language  of  the  statute  otherwise  imports,  foreign  corporations 
are  subject  to  the  process  of  garnishment  on  the  same  condi- 


J  Keane  v.  Bartholow,  4  Mo.  App.  pies,  33  Ohio  St.  537,  and  Rainey  v. 

507;     Epstein    v.    SaTorgne,    6    Mo.  Maas,  51  Fed.  Eep.  580,— where  these 

App.  352,  854;  Brecht  v.  Oorby,  7  Mo.  ideas  are  brought  out  with  suflBcient 

App.    300;   Norvell    v.    Porter,    62  clearness.    And   compare  Squair  v. 

Mo.  310;    Connor   v.  Pope,  18  Mo.  Shea,  26  Ohio  St.  645,  where  the  same 

App.  86 ;  Swallow  v.  Duncan,  18  Mo.  principle  was  applied  in  the  case  of 

App.  622.  the    garnishment   of  a  non-resident 

'  See  Pennsylvania  E,  Co.  v,  Peo-  person, 
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tions  as  domestic  corporations,  or  natural  persons,  in  all  cases 
where  direct  actions  may  be  prosecuted  against  them  to  re- 
cover the  debt  on  account  of  which  they  are  garnished.' 

§  8071,  Garnishment  of  the  Funds  of  Foreign  Corpora- 
tions in  the  Hands  of  Kesident  Custodians.  —  Garnishment,  or 
"  trustee  process,"  as  it  is  called  in  Massachusetts,  is  the  usual 
mode  of  levying  an  attachment  upon  property  or  money 
which  is  held  in  custody  for  the  principal  debtor  by  his  cred- 
itor. It  being  established  that  the  property  of  a  foreign  cor- 
poration, situated  within  the  domestic  jurisdiction,  is  subject 
to  attachment,  it  follows  that  such  an  attachment  may  be  levied 
by  garnishment  or  by  trustee  process,  directed  against  an  inhab- 
itant of  the  domestic  State  who  owes  a  debt  to  the  foreign 
corporation,  and  that  a  judgment  against  such  inhabitant,  in 
the  proceeding  by  garnishment,  will  protect  him  against  a 
subsequent  action  brought  against  him  by  the  corporation  to 
recover  the  debt.^ 

§  8072.  Attachment  of  a  Deht  Due  from  a  Citizen  of  An- 
other State  to  a  Foreign  Corporation  of  a  Third  State.  —  A 

citizen  of  Rhode  Island  attached  in  Connecticut  a  debt  due 
from  a  citizen  of  Connecticut  to  a  corporation  of  Pennsylva- 
nia. That  corporation  had  become  insolvent,  and,  under  the 
laws  of  Pennsylvania,  had  made  an  assignment  for  the  benefit 
of  creditors,  of  which  the  Connecticut  debtor  had  notice.     It 

'  Brauser  ».  New  England  Fire  Ins.  State,  had  its    principal    office    and 

Co.,  21  Wis.  506,  opinion  by  Dixon,  place  of  business,  and  place  of  corpo- 

C.  J.    When,  therefore,  a  foreign  cor-  rate  meetings,  and  place  of  deposit  of 

poration  had  extended  the  exercise  of  its  books  and  records,  in  the  State  of 

its  prerogative  franchises  into  the  do-  Ohio, — it  was  held  that  it  was  sub- 

inesticState,presumably  with  the  con-  ject  to  garnishment  in  a  court  of  the 

Bent  of  the  legislature  of  such  State,  United  States  sitting  in  that  State,  in 

as  by  assuming  to  operate  a  railroad  like  manner  as  a  domestic  corporation 

there, —  it  was  held  that  it  was  subject  of  Ohio.    Eainey  v.  Maas,  51  Fed. 

to  garnishment  in  lik6  manner  as  a  do-  Eep.  580. 

mestic  corporation.    Pennsylvania  R.  ^  Ocean  Ins.  Co.  v.  Portsmouth  &c. 

Co.  V.  Peoples,  31  Ohio  St.  537.     So,  E.  Co.,  3  Met.  (Mass.)  420;  Hazard 

where  a  manufacturing  company,  or-  v.  Agricultural  Bank,  11  Rob.  (La.) 

ganized    under  the  laws  of  another  326. 
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was  held  that  the  lien  of  the  attachment  was  valid  against 
the  claim  of  the  trustee  in  the  assignment  in  Pennsylvania. 
The  court  proceeded  upon  the  view  that  the  laws  of  Pennsyl- 
vania, under  which  the  assignment  was  made,  had  no  oper- 
ation in  Connecticut  except  so  far  as  they  might  be  allowed 
to  operate  on  principles  of  comity,  and  that  there  was  no  rule 
of  comity  which  required  the  court  to  give  effect  to  them  in 
this  instance.^ 

§  8073.  Situs  of  a  Debt  Due  by  a  Foreign  Corporation 
for  the  Purpose  of  Garnishment.  —  There  is  a  conflict  of 
judicial  opinion  upon  this  question,  —  some  of  the  courts  hold- 
ing that  it  is  the  residence  of  the  creditor  which  determines 
the  location  of  the  debt,^  and  others  that  it  is  the  residence 
of  the  debtor.^  Still  others  have  held  that  it  is  the  residence  of 
the  debtor,  unless,  by  the  terms  of  the  contract  creating  the 
debt,  it  is  payable  elsewhere,  in  which  event  the  place  where  it 
is  payable  determines  its  situs.*  It  is  believed  that  all  the 
foregoing  decisions  can  be  harmonized  on  the  theory  that  the 
situs  of  a  debt,  for  the  purpose  of  jurisdiction  to  seize  it  by 
attachment  or  garnishment,  is  the  place  where  it  is  payable. 
The  reason  is  very  simple.  The  parties  have  made  a  con- 
tract that  the  debt  shall  be  payable  in  a  certain  place,  and  the 
law  cannot  make  a  different  contract  for  them  by  compelling 
the  payment  of  the  debt  in  a  different  place.  It  is  therefore 
said  to  be  well  settled  "  that  a  person  domiciled  in  a  foreign 
jurisdiction  cannot  be  holden  here  as  trustee,  unless  he  has 
property  of  the  principal  defendant  in  his  possession  in  this 
State,  or  owes  a  debt  or  duty  to  such  defendant,  payable  here, 

'  Paine  v.  Lester,  44  Oonn.   196;  Attach.,  §335;  Drake  Attach.,  §474; 

s.  c.  26  Am.  Eep.  442.     Compare  Ful-  Freem.  Ex.,   §   410;    Henderson    v. 

]er  V.  Steiglitz,  27  Ohio  St.  355;  s,  c.  Schaas,  85  111.  App.  155. 
22  Am.  Rep.  312.  *  Osgood  v.  Maguire,  61  N.  Y.  524; 

2  Williams  v.  Ingersoll,  89  N,  Y.  Green  ij.  Farmers' &c.  Bank,  25  Conn. 

508,523;  Smith  ij.  Boston  &c.  R.  Co.,  452;   Green's  Bank  v.  Wickham,  23 

33  N.  H.  337,  342  Mo.  App.  663;  Jones  v.  Winchester, 

»  Tingleyti.  Bateman,10Mass.343;  6N.H.497;  Sawyer  w.  Thompson,  24 

Lovejoy  v.  Albee,  33  Me.  414;  s.  c.  54  N.  H.  510, 
Am.  Dec.  630.     And  see  Kneeland 
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and  a  foreign  corporation  must  occupy  the  same  position."  * 
When  the  nature  of  the  proceeding  by  garnishment  is  con- 
sidered,^ the  crucial  test  by  which  to  determine  this  question 
must  be  whether  the  defendant  in  the  attachment  or  execu- 
tion could,  at  the  time  of  the  service  of  the  notice  of  garnish- 
ment, have  maintained  an  action  at  law  against  the  corporation 
in  the  forum  from  which  the  garnishment  issued,  to  recover 
the  debt.'  Within  the  meaning  of  this  principle,  the  debtor 
is  the  person  owing  the  debt  which  is  sought  to  be  con- 
demned, —  that  is  to  say  the  garnishee,  —  and  it  is  with  refer- 
ence to  him  that  it  has  been  said:  "We  think  the  better  rule, 
and  one  likely  to  lead  to  the  least  complications,  is  to  hold 
that,  in  all  cases  where  the  debtor  resides  in  this  State,  and 
the  debt  is  not  by  the  terms  of  the  contract  payable  else- 
where, he  becomes  chargeable  as  garnishee,  and  the  court 
acquires  jurisdiction  to  condemn  the  debt."  * 


*  Smith  V.  Boston  &c.  E.  Co.,  33 
N.  H.  387,  342. 

'  Ante,  §  7804,  et  seg. 

'  Mahany  v.  Kephart,  15  W.  Va. 
609,  625.  On  this  theory  it  has  been 
held  in  New  York  that  an  indebted- 
ness of  one  foreign  corporation  to  an- 
other foreign  corporation  cannot  be 
attached,  under  the  New  York  Code 
of  Civil  Procedure,  §§641, 644,  because 
either  the  person  or  the  thing  attached 
must  be  within  the  State.  Straus  v. 
OhicagoGlycerineCo.,46Hun(N.Y.), 
216;  «.  c.  11  N.  Y.  St.  Eep.  359.  But 
in  Illinois,  foreign  insurance  compa- 
nies having  agencies  and  doing  busi- 
ness there,  are  liable  as  garnishees  in 
respect  of  debts  due  to  non-resident 
creditors,  though  by  the  terms  of  the 
contract  the  debt  is  payable  else- 
where. Henderson  v.  Schaas,  35 
111.  App.  155.  And  so  in  Pennsyl- 
vania, it  was  held  that  where  the 
New  York  &  Erie  Railroad  Company, 
a  corporation  created  under  the  laws 
of  New  York,  which  had  secured  per- 
mission from  the  State  of  Pennsyl- 
6432 


vania  to  locate  its  railway  line  through 
a  portion  of  that  State,  upon  the  con- 
dition of  keeping  therein  a  resident 
officer  upon  whom  process  in  actions 
against  it  might  be  served, — it  was 
liable  to  garnishment  in  a  proceed- 
ing under  an  "attachment  execu- 
tion," in  respect  of  a  judgment  which 
had  been  recovered  against  it  in  an- 
other State  by  the  principal  debtor. 
Fithian  v.  New  York  &c.  R.  Co.,  31 
Pa.  St.  114. 

*  Green's  Banks.  Wickham,  23  Mo, 
App.  663,  666.  Where  all  the  parties 
to  the  garnishment  proceeding,  the 
plaintiff  creditor,  the  defendant  debt- 
or, and  the  corporation  which  had 
been  served  as  garnishee,  were  resi- 
dents of  the  same  foreign  State,  it 
was  held  that  the  situs  of  the  debt 
was  in  that  State,  and  not  in  the- 
State  of  Missouri,  although  the  cor- 
poration had  an  office  in  Missouri, 
and  under  its  laws  was  amenable  to 
the  process  of  its  courts.  Fielder  v. 
Jessup,  24  Mo.  App.  91.  This  con- 
clusion was  regarded  as  the  more  rea- 
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§  8074.  Injunctions  Restraining  Domestic  Citizens  from 
Proceeding  in  a  Foreign  State  to  Siilbject  Exempt  Wages  Due 
from  Foreign  Corporation.  —  An  injunction  will  lie  to  pre- 
vent a  domestic  creditor  from  going  out  of  the  State  to  seize, 


sonable,  in  view  of  the  fact  that  the 
creditor  had  probably  resorted  to  the 
Bcheme  of  a  garnishment  against  the 
corporation  in  another  State,  to  avoid 
the  effect  of  the  statutes  of  the  State 
which  was  the  domicile  of  the  parties, 
exempting  the  wages  of  the  defendant 
from  judicial  process.  Ibid.  Op- 
posed to  this  conclusion  is  a  decision 
of  the  Supreme  Court  of  Pennsyl- 
vania, in  which,  though  Agnew,  J., 
who  wrote  the  opinion,  proceeds  with 
great  confidence  to  reverse  the  de- 
cision of  the  court  below,  the  con- 
clusion of  the  court  seems  to  be  the 
plainest  aberration.  A  citizen  of 
Pennsylvania  owed  a  debt  to  another 
citizen  of  Pennsylvania,  payable  in . 
Pennsylvania.  While  the  debtor  was 
casually  in  the  State  of  Maryland, 
another  citizen  of  Pennsylvania,  in  a 
proceeding  in  a  court  of  that  State, 
attached  the  debt  by  garnishment. 
The  garnishee  gave  his  creditor  notice 
of  the  attachment.  Nevertheless  the 
Maryland  court  rendered  judgment 
against  him,  and  he  paid  the  same. 
It  was  held  that  he  could  not  there- 
after be  compelled  to  pay  it  over 
again  to  his  own  creditor.  The  court 
proceeded  upon  the  view  that  the 
plaintiff  in  the  attachment  suit,  as  a 
citizen  of  Pennsylvania,  had,  under 
the  Constitution  of  the  United  States, 
the  same  right  of  action  in  the  State 
of  Maryland  which  he  would  have 
had  if  he  had  been  a  citizen  of  the 
State  of  Maryland.  Morgan  v.  Ne- 
ville, 74  Pa.  St.  52.  That  is  all  very 
■well ;  but  he  had  no  greater  right  of 
action.  The  court  overlooked  the 
fact  that  a  State  has  no  jurisdiction 


over  property  not  within  its  limits; 
that  a  debt  is  property,  and  that  it  is 
property  only  within  that  jurisdiction, 
where,  by  the  terms  of  the  contract 
creating  it,  it  is  made  payable.  The 
Maryland  Code,  as  recited  in  the 
opinion  of  the  court,  enacts  that,  if 
neither  the  defendant  nor  the  garni- 
shee in  whose  hands  the  property  or 
credits  may  be  attached,  shall  appear 
at  the  return  day  of  the  attachment, 
the  court  may  condemn  the  property 
and  credits  so  attached,  and  award 
execution  thereof.  But  the  court  does 
not  explain  where  the  Maryland  court 
acquired  jurisdiction  to  condemn 
property  and  credits  which  never  had 
any  situs  in  Maryland,  but  which 
had  their  only  situs  in  Pennsylvania. 
This  untenable  decision  was  followed 
in  Bolton  v.  Pennsylvania  Co.,  88  Pa. 
St.  261,  where  the  only  defense  was 
that  the  wages  were  due  by  the  Penn- 
sylvania Railroad  Company  to  one  of 
its  employes  for  services  upon  its  rail- 
road in  Pennsylvania,  which,  it  must 
bS  assumed,  were  payable  in  Penn- 
sylvania, and  that  such  wages  were 
attached  by  garnishment  in  Ohio, 
within  which  State  the  Pennsylvania 
Bailroad  Company  was  also  a  domes- 
tic corporation,  and  were  condemned 
there  in  the  attachment  proceeding 
and  paid  there.  Under  a  statute 
providing  that  suits  against  foreign 
corporations  exercising  franchises 
within  the  State  may  be  brought 
"  by  a  resident  of  this  State  for  any 
cause  of  action;  and  by  a  plaintiff 
not  a  resident  of  this  State,  when  the 
cause  of  action  has  arisen,  or  the 
subject  of  the  action  shall  be  situated 
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by  process  of  garnishment,  a  debt  due  by  a  corporation  to  a 
domestic  citizen,  so  as  to  prevent  his  debtor  from  setting  up 
his  right  of  exemption  under  the  statute  of  the  domestic 
State,  provided  the  corporation  is  amenable  to  the  process  of 
the  domestic  State.  In  other  words,  a  court  will  restrain  by 
injunction  a  domestic  citizen  from  resorting  to  such  a  device 
to  defraud  the  family  of  his  debtor  out  of  the  exemption 
allowed  by  the  domestic  statute.^ 

§  8075.  Garnishment  of  the  Wages  Due  by  Foreign  Cor- 
]>oratlons  to  STon-resident  Employi^s,  Exempt  in  State  of  Resi- 
dence.—  Nearly  all  the  States  pursue  the  policy  of  exempting, 
in  their  statute  law,  the  wages  of  laborers  to  a  certain  extent, 
generally  to  the  extent  of  the  earnings  for  the  last  thirty  days, 
from  attachment  or  execution  for  their  debts.  It  is  a  settled 
principle  that  statutes  creating  such  exemptions  relate  to  the 
remedy  merely,  and  that  the  law  which  is  applied  is  the  law 
of  the  forum  in  which  the  remedy  is  sought,  and  not  the  law  of 


in  this  State"  (Laws  Md.  1868,  ch. 
471,  §  211;,  a  garnishment  proceeding 
cannot  be  maintained  by  citizens  of 
the  State  against  a  foreign  insurance 
company  doing  business  within  the 
State,  for  a  debt  due  to  a  citizen  of 
another  State.  Cromwell  v.  Eoyal 
Canadian  Ins.  Co.,  49  Md.  366;  s.  c. 
33  Am.  Eep.  258;  Myerj).  Liverpool 
&c.  Ins.  Co.,  40  Md.  595.  The  liabil- 
ity in  this  case  is  not  direct,  as  the 
statute  contemplates.  "  It  is  well  set- 
tled," said  Bartol,  0.  J.,  "that  the 
plaintiff  in  attachment,  as  against 
the  garnishee,  is  subrogated  to  the 
rights  of  the  debtor,  and  can  recover 
only  by  the  same  right  and  to  the 
same  extent,  as  the  debtor  might  re- 
cover, if  he  were  suing  the  garnishee." 
40  Md.  600.  See  also  Brauser  v.  New 
England  &c.  Ins.  Co.,  21  Wis.  506. 
The  debtor  under  this  statute  could 
have  maintained  no  action  against 
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the  corporation;  therefore  the  gar- 
nishment proceeding  must  fail. 

^  Thus,  it  has  been  held  that, 
where  a  judgment  creditor  and  his 
debtor  were  both  residents  of  the 
State  of  Iowa,  and  the  creditor 
sought,  in  the  courts  of  another 
State,  to  subject  to  the  payment  of 
his  judgment  the  exempt  wages  of 
the  debtor,  due  him  from  a  railroad 
company  doing  business  in  both 
States  and  amenable  to  the  process 
of  both  States,  —  that  the  courts  of 
Iowa  had  jurisdiction  to  restrain,  by 
injunction,  the  creditor  from  so  pro- 
ceeding. The  writ  in  such  case  was 
operative  merely  against  the  creditor 
within  the  jurisdiction  of  the  court, 
and  did  not  impinge  upon  the  juris- 
diction of  the  tribunals  of  the  other 
State.  Teager  v.  Landsley,  69  Iowa, 
725;  Hager  i).  Adams,  70  Iowa,  746. 
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the  State  or  country  within  which  the  contract  has  been  made.* 
There  is  also  a  theory  that  the  exemption  laws  of  a  State  have 
no  extra-territorial  force,  and  are  not  applied  in  other  States, 
although  such  other  States  have  similar  exemption  laws.  It 
is  on  the  principle  that  a  garnishee  is  not,  unless  required  to 
•do  so  by  statute,  hound  to  plead  the  right  of  exemption  of  his 
creditor,  and  does  not  make  himself  liable  to  the  creditor  for 
failing  so  to  plead  it.^  The  obvious  reason  is  that  such  an 
-exemption  is  a  privilege  which  may  be  waived,^  and  that  it  is 
therefore  the  office  of  the  person  to  whom  the  debt  is  due  by 
the  garnishee,  to  set  up  the  defense  that  it  is  exempt  from 
process  if  he  so  desires.  This  being  so,  it  has  been  the  fre- 
quent practice  of  the  creditors  of  the  employes  of  corpora- 
tions to  evade  the  exemption  laws  of  the  State  of  the  residence 
■of  both  debtor  and  creditor,  which  State  is  also  the  situs  of  the 
■contract  between  them,  by  going  into  another  State  in  which 
the  corporation  does  business,  and  where  it  is  amenable  to 
judicial  process,  and  there  attaching,  by  garnishment  against 
the  corporation,  the  wages  due  by  the  corporation  to  the  em- 
ploy6.  As  the  corporation,  when  summoned  as  garnishee, 
is  under  no  obligation,  in  the  absence  of  statute,  to  set  up  the 
■exemption  rights  of  the  employ6,  and  as  the  setting  up  of 
those  rights  might  not  be  available,  in  that  they  depend  upon 
the  laws  of  another  State,  —  a  judgment  rendered  against  the 
garnishee  will  be  a  bar  to  any  action  against  it  for  his  wages 
by  the  employ6  in  the  State  of  the  residence  of  the  former.* 
The  hardships  of  this  rule  could  be  avoided  in  all  cases  by 
adopting  the  course  taken  by  the  Supreme  Court  of  Illinois, 
which  was  that  of  holding  that  a  statute  exempting  a  limited 


1  Helfenstein  v.  Cave,  3  Iowa,  287 ;  St.  347 ;  Moore  v.  Chicago  &c.  E.  Co., 

Newell  t;.  Hayden,  8  Iowa,  140;  Lei-  43  Iowa,  385. 

Tser  V.  Union  Pacific  E.  Co.,  49  Iowa,  »  Thomp.  Homest.,  §  862;  Blair  v. 

688 ;  Mineral  Point  E.  Co.  v.  Barron,  Steinman,  52  Pa.  St.  423 ;  Strouse  v. 

83  III.  365;  Morgan  v.  Neville,  74  Pa.  Becker,  44  Pa.  St.  206;  s.  c.  38  Pa.  St. 

fit.  52;  Bolton  v.  Pennsylvania  Co.,  190;  80  Am.  Dec.  474 ;  Jones  d.  Tracy, 

«8  Pa.  St.  261.  75  Pa.  St.  417. 

^  Jones  V.  Tracy,  75  Pa.  St.  417;  *  Moore  v.  Chicago  &c.  E.  Co.,  48 

Baltimore  &c.  K.  Co.  v.  May,  25  Ohio  Iowa,  385. 
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amount  of  the  wages  due  for  labor  to  one  who  is  the  head  of 
a  family,  is  not  confined  to  residents  of  the  State,  but  applies 
equally  to  wages  due  to  non-residents.' 

§  8076.  Garnishee  may  Plead  Hxemption  of  Principal 
Debtor.  —  Clearly  the  garnishee  may  defend  upon  any  ground 
which  goes  to  show  that  the  plaintiff  is  not  entitled  to  seize 
the  money  or  effects  of  the  principal  debtor  in  his  hands.  He 
may,  therefore,  according  to  much  judicial  opinion,  set  up 
the  fact  that  the  money  or  effects  in  his  hands  belonging  to 
the  principal  debtor  are  exempt  from  attachment  or  execu- 
tion against  the  latter,  by  reason  of  statutes  of  exemption 
which  are  operative  within  the  forum.^  But  other  courts  hold 
that  the  right  to  claim  or  select  certain  property  as  exempt 
from  execution  under  a  statute,  is  a  personal  privilege  which 
the  principal  debtor  may  waive,  and  consequently  that  it  can- 
not be  set  up  for  him  by  his  debtor  in  a  proceeding  by  gar- 
nishment against  the  latter.'  These  last  holdings  are  contrary 
to  the  policy  of  the  statutes  of  exemption,  and  to  the  best  legal 
analogies,  and,  as  we  shall  hereafter  see,  have  been  productive 
of  the  greatest  injustice.  In  so  far  as  they  impose  the  duty 
on  the  principal  debtor  to  set  up  the  privilege,  they  ignore 
the  fact  that  in  many  cases  he  is  a  non-resident,  and  that  the 
proceeding,  in  point  of  fact,  is  unknown  to  him  until  it  is  too 
late  to  set  up  the  privilege.     In  so  far  as  they  hold  that  the 

1  Mineral  Point  B.  Co.  v.  Barron,  empt,  the  conclusion  was  plainer;  since 

83  111.  365.  it  would  be  absurd  to  require  the 

'  Staniels   v.  Eaymond,  4  Cush.  plaintiff  to  all^e  a  fact  as  the  foun- 

(Mass.)  314;  Davenport  v.  Swan,  9  dation  of  his  right  of  garnishment, 

Humph.  (Tenn.)  186;  Lock  ij.  John-  without  allowing  the   defendant  to 

son,  36  Me.  464;  Clark  v.  Averill,  31  contest  that  fact:  Winterfield  v.  Mil- 

Vt.  51 2 ;  g.  c.  76  Am.  Dec.  131 ;  Win-  waukee  &c.  R.  Co.,  29  Wis.  589.   Com- 

terfield  v.  Milwaukee  &c.  K.  Co.,  29  pare  Rasmussen  v.  McCabe,  43  Wis. 

Wis.  589;   Brainard  v.  Shannon,  60  471;  s.  c.  on  rehearing,  46  Wis.  600; 

Me.  342;  Chicago  &c.  B.  Co.  v.  Bag-  Steen  v.  Norton,  45  Wis.  412.    Case 

land,  84  111.  375.    Where  the  govern-  where  the  disclosure  setting  up  the 

ing  statute  required  the  plaintiff,  in  exemption    was    held     insufficient: 

his  affidavit  for  garnishment,  to  al-  Brainard  v.  Shannon,  i:0  Me.  342. 

lege  that  the  property  sought  to  be  '  State  v.  Barada,  57  Mo.  562;  Oa- 

attached  by  garnishment  was  not  ex-  borne  v.  Schutt,  67  Mo.  712. 
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garnishee  cannot  set  up  the  privilege  because  it  may  be  waived 
by  the  principal  debtor,  they  proceed  in  the  face  of  the  gen- 
eral rule  of  the  law,  that  a  party,  by  his  mere  silence,  and  espe- 
cially where  he  is  not  personally  present  in  court,  is  not  deemed 
to  waive  a  provision  made  for  his  benefit.  The  grantor  in  a 
deed  poll  is,  for  instance,  presumed  in  law  to  have  accepted  it 
although  he  has  not  signed  it,  sealed  it,  or  joined  in  its  exe- 
cution; and  for  the  obvious  reason  that,  upon  experience,  a 
party  is  deemed  to  accept  anything  which  is  beneficial  to 
him.  So,  especially  if  we  have  regard  to  the  privity  which 
exists  between  debtor  and  creditor,  and  bailor  and  bailee,  the 
natural  and  just  conclusion  would  be  that,  whether  the  prin- 
cipal debtor  has  been  served  with  ordinary  process  and  is  pres- 
ent in  court  or  not,  his  debtor  sets  up  the  exemption  which  is 
beneficial  to  him,  with  his  authorization,  or  at  least  with  his 
consent.  But  where  the  garnishee  has  wrongfully  paid  over 
the  money  after  the  service  of  the  garnishment,  and  is  subse- 
quently sued  thereon  by  the  attaching  creditor,  it  is  no  defense 
for  him  to  show  that  the  defendant  in  the  attachment  was 
entitled  to  hold  the  money  in  his  hands  at  the  time  of  the  ser- 
^rice  of  the  garnishment  under  the  exemption  laws  of  the  State.* 
The  reason  is  that  no  matter  who  is  allowed  to  set  up  the  ex- 
emption, it  must  be  set  up  at  the  proper  time,  and  cannot  be 
set  up  after  the  garnishment  proceedings  have  terminated,  and 
by  way  of  defense  to  an  action  for  disobeying  the  mandate  of 
the  process  of  garnishment.^  But  on  the  other  hand  it  has 
been  held  that  the  rule  above  stated  does  not  prevent  the  court 
from  allowing  the  principal  debtor  in  the  plaintiff's  attach- 
ment suit  from  being  made  a  defendant  in  the  action  by  the 
attachment  debtor  to  charge  the  garnishee  with  having  wrong- 

*  Conley  v.  Chilcote,  26  Ohio  St.  tached  by  the  garnishee  to  the  officer 

320.  will  not  preclude  the  debtor  from  set- 

^  That  an  exemption  is  lost  by  a  ting  up  his  claim  of  exemption,  —  see 

failure  to  assert  it  until  after  judg-  Fanning  v.  First  Nat.  Bank,  76  111.  53. 

ment  in  favor  of  the  attaching  cred-  That  money  set  apart  as  an  exemp- 

itor     against     the    garnishee,  —  see  tion  to  a  debtor  cannot  be  attached 

Randolph  v.  Little,  62  Ala.  396 ;  over-  in  the  hands  of  his  attorney,  see  Gery 

ruling  Webb  v.  Edwards,  46  Ala.  17.  v.  Ehrgood,  31  Pa.  St.  329;  and  com- 

That  the  delivery  of  the  property  at-  pare  Mitchell  v.  Milhoan,  11  Kan. 617. 
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fully  paid  over  the  money  after  receiving  the  notice  of  garnish- 
ment, and  from  personally  setting  up  his  right  of  exemption 
in  that  action.'  But  upon  what  principle  this  could  be  held^ 
except  upon  the  principle  of  the  court  discovering  some  way 
of  escaping  the  consequences  of  its  previous  decision  in  the 
same  case,^  is  not  clear. 

§  8077.  Theory  that  It  is  Duty  of  the  Garnishee  to  Plead 
the  Exemption.  —  Other  courts  take  the  view  that  it  is  the 
duty  of  the  garnishee,  in  the  case  supposed  in  the  preceding 
section,  to  plead  the  right  of  exemption  of  its  employ^,  fail- 
ing in  which  the  garnishee  cannot  plead  the  judgment  against 
him  in  the  garnishment  proceeding,  against  an  action  brought 
by  the  employ^  to  recover  such  wages.'  There  is  great  dif- 
ficulty in  holding  the  garnishee  to  this  duty  upon  any  ten- 
able principle.  First,  he  may  not,  in  point  of  fact,  know  of 
the  statute  which  creates  the  exemption;  for  although  every 
man  is,  on  grounds  of  public  policy,  held  bound  to  know  the 
law,  yet  it  seems  intolerable  that  he  should  be  obliged  ta 
inform  himself  of  the  law  merely  to  enable  him  to  protect 
gratuitously  the  possible  rights  of  another,  that  is  to  say,, 
the  rights  which  that  other  may  or  may  not  see  fit  to  insist 
upon.  And  secondly,  where,  as  in  the  case  now  supposed,  the 
garnishee  is  a  corporation,  and  hence  a  large  employer,  it  is  a 
hard  rule  that  will  require  its  managing  of&cers  to  inform, 
themselves  of  the  status  of  each  employ^  with  reference  to- 
his  being  the  head  of  a  family,  and  the  like.  It  is  a  sound 
conclusion  that  if  the  garnishee  discharges  this  duty,  and  if 
the  principal  defendant  is  within  the  jurisdiction,  and  fails  ta 

'  Ohilcote  V.  Conley,  36  Ohio  St.  held  in  Maine  that  a  trustee  (gar- 

645.  nishee)  indebted  to  the  principal  de- 

'  Conley  v.  Chilcote,  25  Ohio  St.  fend  ant  for  his  personal  labor,  ■which 

320.  indebtedness  is  exempt  from  process 

^  Pierce  v.  Chicago  &c.  R.  Co.,  36  under  the  statute,  is  bound,  in  his 

Wis.  283,  288;  s.  c.  2  Cent.  L.  J.  377;  answer  as  garnishee,  to  disclose,  not 

Chicago  &c.  R.  Co.  ■;;.  Eagland,  84  111.  only  the  fact  of  the  indebtedness,  but 

375 ;  s.  c.  5  Cent,  L.  J.  169.     So  inti-  also  the  fact  that  it  accrued  for  such 

mated  in  "Winterfield  v.  Milwaukee  labor.    Lock  v.  Johnson,  36  Me,  464. 
&c.  R.  Co.,  29  Wis.  589.    It  has  been 
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set  up  his  exemption  as  a  defense,  he  cannot  afterwards  make 
the  failure  of  the  garnishee  to  set  up  the  defense  for  him  the 
ground  of  an  action  to  recover  the  money  from  the  garnishee, 
thereby  compelling  the  latter  to  pay  the  debt  twice,  first  to 
his  creditor,  and  then  to  him.* 

§  8078.    Duty    of   the    Garnisliee    to    Ifotify    Creditor.  — 

Some  of  the  courts  have  held  that,  under  the  circumstances 
above  stated,  it  is  the  duty  of  the  garnishee  to  notify  the  cred- 
itor of  the  garnishment  proceedings,  to  the  end  that  he  may 
assert  his  right  of  exemption,  unless  he  has  otherwise  had 
personal  notice  of  them.* 

§  8079.  STecessary  that  the  Garnishee  should  have  Notice. 

Where  the  funds  or  properties  of  a  foreign  corporation  are 
attached  by  garnishment,  or  by  process  under  whatever  name 
called,  in  the  hands  of  a  resident  custodian,  whether  he  is 
called  bailee  or  trustee,  it  seems  to  be  in  accordance  with  the 
fundamental  principles  of  justice  to  conclude  that  the  cus- 
todian must  have  notice  of  the  proceeding,  in  order  to  support 
the  jurisdiction  of  the  court  to  make  the  condemnation;  since, 
if  the  funds  in  his  hands  be  regarded  as  trust  property,  then 
he  is  the  holder  of  the  legal  title;  if  he  is  regarded  as  a  mere 
bailee  or  custodian,  then  he  has  such  an  interest  in  the  prop^ 
erty,  or  such  a  qualified  legal  title  arid  right  of  possession,  as 
will  support  an  action  brought  by  him  for  the  protection  of  it; 
and,  by  parity  of  reasoning,  he  is  entitled  to  notice  of  any 
action,  the  purpose  of  which  is  to  divest  its  possession  out  of 
him,  and  vest  it  in  another.  Proceeding  upon  the  terms  of  a 
statute,'  and  also  reasoning  upon  general  principles,  it  was 
held  that,  in  case  of  the  seizure  of  trust  property  of  a  foreign 
corporation  within  the  State  of  New  York,  the  attachment 
must  be  served  upon  the  trustee,  or  else  the  whole  proceeding 
would  be  void  for  want  of  jurisdiction.^ 

1  Wigwall  V.  TJnion  Coal  Min.  Co.,  37  Iowa,  129. 
'  Pierce  v.  Chicago  &c.  E.  Co.,  36  »  N.  Y.  Laws  1842,  p.  227. 

Wis.  283 ;  s.  c.  2  Cent.  L.  J.  377 ;  Mor-  «  Wright  v.  Douglass,    10   Barb, 

gan  V.  NevUle,  74  Pa.  St.  52.  (N.  Y.)  97,  109. 
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§  8080.  Service  of  the  Garnishment.  —  This,  like  the  ser- 
vice of  other  process  upon  foreign  corporations,  is  generally 
the  subject  of  statutory  regulation.  In  Rhode  Island,  service 
may  be  had  upon  the  Insurance  Commissioner  in  case  of  a 
garnishment  against  an  insurance  company  under  a  statute 
making  that  officer  the  proper  person  to  receive  service  of  pro- 
-cess  in  suits  against  foreign  insurance  companies.^  Under  a 
;Statute  of  Michigan,^  the  garnishment  may  be  served  upon 
the  officer  of  a  foreign  corporation  when  found  within  the 
State,  whether  on  the  business  of  the  corporation  or  not,  and 
his  disclosure,  admitting  the  liability  of  the  corporation,  is 
binding  upon  it.' 


'  Moshassuck  Felt  Mill  v.  Bland- 
ing,  17  E.  I.  297;  «.  c.  21  Atl.  Kep. 
638;  20Ins.  L.  J.  475. 

'  Mich.  Piib.  Laws  1889,  act.  266. 

»  First  Nat.  Bank  v.  Burch,  80 
Mich.  242;  g.  c.  45  N.  W.  Rep.  93. 
Compare  First  Nat.  Bank  v.  Burch, 
76  Mich.  608;  s.  c.  43  N.  W.  Rep.  453. 
This  statute  was  evidently  intended 
to  change  the  rule  declared  in  Newell 
V.  Great  "Western  R.  Co.,  19  Mich. 
336 ;  ante,  §§  5729,  8030.  It  provides 
that  a  garnishment  may  be  served  on 
the  officer  of  a  foreign  corporation 
found  within  the  State,  whetlier  he 
is  on  business  of  the  corporation  or 
not,  and  that  the  officer  shall  make 
disclosure,  which  shall  be  considered 
the  answer  of  the  corporation.  Prior 
to  this  statute,  there  was  no  statute 
in  that  State  providing  for  the  service 
of  a  writ  of  garnishment  on  a  foreign 
corporation.  A  statutory  provision 
as  to  the  service  of  writs  for  the  com- 
mencement of  actions  against  foreign 
•corporations  was  held  not  to  apply; 
nor  did  a  statute  as  to  the  service  of 
;a  writ  of  garnishment  against  a  do- 
mestic corporation.  Milwaukee  Bridge 
,&c.  Works  V.  Brevoort,  78  Mich. 
155;  s.  c.  41  N.  W.  Eep.  215.  The 
•writ  of  garnishment  and  proceedings 
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thereon  were  always  ancillary,  and 
the  service  of  such  a  writ  was  not  the 
commencement  of  an  action.  Moore 
V.  Speed,  55  Mich.  84 ;  s.  c.  20  N.  W. 
Eep.  801 ;  Iron  Cliffs  Co.  v.  Lahais,  52 
Mich.  394;  Milwaukee  Bridge  &c. 
Works  V.  Brevoort,  73  Mich.  155 ;  s.  c. 
41  N.  W.  Rep.  215.  This  statute  pro- 
vides that :  "  If  a  foreign  corporation, 
the  writ  of  garnishment  may  be  served 
upon  any  officer  or  agent  of  the  cor- 
poration, upon  the  conductor  of  any 
railroad  train,  or  upon  the  master  of 
any  vessel  belonging  to  and  in  service 
of  the  corporation,  found  within  the 
State,  whether  said  officer  or  agent 
be  in  this  State  upon  the  business  of 
said  corporation  or  not ;  and  said  offi- 
cer or  agent  shall  make  disclosure, 
and  the  same  shall  be  considered  the 
answer  of  the  corporation."  Mich. 
Laws  1889,  act.  266.  This  statute 
does  not  confine  the  service  of  process 
to  general  agents  of  the  foreign  corpo- 
ration. When,  therefore,  the  service 
was  made  upon  the  resident  agent  of 
a  mining  company  whose  duties  con- 
sisted in  acting  as  custodian  of  the 
corporate  property  in  the  county 
where  its  mining  operations  were 
carried  on,  and  inspecting  the  work 
of  its  contractors  in  that  county,  it 
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§  8081.  Compelling  Disclosures  by  the  Officers  of  Foreig-n 
Corporations.  —  In  a  proceeding  by  garnishment  against  a 
foreign  corporation,  it  is  needless  to  suggest  that  a  court  can- 
not compel  the  officers  of  such  cor^poration,  residing  in  another 
State,  to  appear  before  it  for  the  purpose  of  examination;  be- 
cause the  courts  of  one  State  cannot  send  compulsory  judicial 
process  into  another  State.  The  remedy  is  to  enter  a  judg- 
ment by  default,  not  against  the  officers,  but  against  the  cor- 
poration, as  in  other  cases,  and  to  make  the  judgment  final  in 
the  event  of  a  failure  to  appear  after  the  time  prescribed  by 
the.  statute.* 


was  held  a  good  service  under  the 
statute,  so  that  his  disclosures  would 
bind  the  corporation.  Shafer  Iron 
Oo.  0.  Stone,  88  Mich.  464.  Nor  will 
it  appear  that  there  is  any  hardship 
or  oppression  in  this  statute,  when  it 
is  considered  that  the  foreign  corpora- 
tion has  no  right  to  enter  the  domes- 
tic State  to  do  business  at  all  without 
the  consent  of  its  legislature,  and  that 
its  legislature  may  therefore  pre- 
scribe, as  one  of  the  conditions  of  its 
consent,  the  manner  in  which  pro- 
cess of  garnishment,  or  other  process, 
is  to  be  served  upon  its  officers.  The 
right  of  a  foreign  corporation  to  do 
business  within  the  State  of  Michigan 
is  therefore  dependent  upon  its  com- 
pliance with  and  submission  to  the 
above  statute.  First  Nat.  Bank  v. 
Burch,  80  Mich.  242;  s.  c.  45  N.  W. 
Eep.  93.  It  has  been  held,  in  Mis- 
souri, that  service  of  garnishment  in 


such  cases  may  be  had  on  the  author- 
ized agent  of  the  foreign  corporation, 
he  being  the  chief  or  managing  officer 
thereof,  within  the  meaning  of  a  stat- 
ute providing  that "  notice  of  garnish- 
ment shall  be  served  on  a  corporation 
in  writing,  by  delivering  such  notice, 
or  a  copy  thereof,  to  the  president, 
secretary,  treasurer,  cashier,  or  other 
chief  or  managing  ofBcer  of  such  cor- 
poration." McAllister  v.  Pennsyl- 
vania Ins.  Co.,  28  Mo.  214. 

'  So  held  under  a  statute  in  Shafer 
Iron  Co.  V.  Stone,  88  Mich.  464 ;  s.  c. 
50  N.  W.  Eep.  389.  It  was  also  held 
that  a  statutory  provision  (How.Mich. 
Stat.,  §  8061)  requiring  a  garnishee  to 
appear  before  a  circuit  judge,  etc.,  and 
submit  to  a  personal  examination, 
did  not  apply  to  the  case  where  a  for- 
eign corporation  was  summoned  as 
garnishee.    Ibid. 
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Section  Section 

8119.  The  present  doctrine  restated.      8128.  Taxation   of    interstate   bridge 

8120.  Validity  of  a  tax  upon  tlie  f  ran-  companies. 

cliise  of  foreign  corporations.      8129.  Methods  of  assessment  of  inter- 

8121.  Franchise  taxes  upon  domestic  '  '  state  bridges. 

corporations  doing  business      8130.  Taxation  of   property  of  rail- 
wholly  in  foreign  countries.  roads  consolidated  with  for- 

8122.  Taxation  of  telegraph   compa-  eign  railroad  companies. 

nies.  8131.  Exemption  of  foreign  corpora- 

8123.  Taxation  of   foreign  telephone  tions  from  taxation. 

companies    having  domestic  8132.  Eetaliatory  taxation  of  foreign 

companies  as  licensees.  corporations. 

8124.  Taxation  of  express  companies.  81 33.  Taxes  or  tolls  for  the  use  of  im- 

8125.  Taxation   of  sleeping-car  com-  proved   facilities  of    naviga- 

panies.  .  tion. 

8126.  Taxation-of  ferry  companies  in-      8134.  Excise  taxes  up6n  foreign  cor- 

corporated  in  other  States.  porations  in  Massachusetts. 

8127.  Taxation    of    foreign    railroad      8135.  Actions  by  foreign  corporationa 

companies  operating  domes-  to  recover  back  taxes, 

tic  railroads  under  a  lease. 

§  8087.  General  Power  of  States  to  Tax  Foreign  Corpora- 
tions.—  With  exceptions  hereafter  indicated,  relating  to  cases 
where  foreign  corporations  are  engaged  in  interstate  com- 
merce, or  to  cases  where  they  are  agencies  of  the  United 
States,  and  to  other  special  cases  elsewhere  considered, — the 
Federal  Constitution  imposes  no  restraint  upon  the  States  in 
regard  to  the  taxation  of  foreign  corporations;  but  the  rule  is- 
that,  whereas  the  States  have  the  power  to  exclude  them 
entirely,*  they  have  the  power  to  impose  upon  them  such  bur- 
dens, as  the  condition  of  their  entering,  as  they  may  see  fit;, 
and  these  burdens  or  impositions  may  as  well  take  the  form 
of  taxation  at  a  greater  rate  or  upon  a  different  principle  from 
that  applicable  to  domestic  corporations,  as  any  other.  When,, 
therefore,  the  foreign  corporation  is  of  such  a  character,  ■ —  as,, 
for  instance,  if  it  is  an  insurance  company  and  consequently 
not  engaged  in  interstate  commerce,^ — that  the  State  has  the 
power  to  exclude  it  altogether,  it  is  under  no  Federal  restraint 
in  respect  of  this  power  of  taxation  over  it.  As  a  foreign  cor- 
poration is  not,  within  the  domestic  State,  entitled  to  th&. 
privileges  and  immunities  of  citizens  of  other  States,  within  the 

1  Ante,  §§  7876,  7884,  et  seq.  »  Ante,  §  7880. 
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meaning  of  the  Federal  Constitution,*  it  cannot  demand,  under 
that  constitution,  that  it  shall  be  taxed  at  the  same  rate  and 
on  the  same  principle  as  corporations  of  the  domestic  State." 

§  8088.  "Whether  Protected  from  Unequal  Taxation  by 
the  Fourteenth  Amendment.  —  The  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States  contains  this  prohibi- 
tion: "Nor  shall  any  State  deprive  any  person  of  life,  liberty,  or 
property,  without  due  process  of  law;  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws."  ^  The 
extent  to  which,  if  at  all,  this  provision  protects  foreign  cor- 
porations from  unequal  taxation  by  the  States,  does  not  as  yet 
seem  to  have  been  conclusively  determined.  In  two  celebrated 
decisions,  rendered  in  the  Circuit  Court  of  the  United  States 
sitting  in  California,  it  was  held  that  corporations  were  enti- 
tled to  protection  against  unequal  taxation  under  the  opera- 
tion of  these  provisions,  and  that  the  principle  of  taxation 
prescribed  by  the  Constitution  of  California  for  railroad  com- 
panies, operated  to  deny  to  the  railroad  companies  challeng- 
ing the  validity  of  the  tax,  the  equal  protection  of  the  laws  of 
that  State.*  These  decisions  were,  it  is  understood,  taken  to 
the  Supreme  Court  of  the  United  States,  but  the  writer  does 
not  understand  that  they  ever  reached  a  determination  on 
their  merits  in  that  tribunal.*  Prior  to  the  rendition  of  these 
decisions,  the  Supreme  Court  of  the  United  States  had  held, 
according  to  a  syllabus  evidently  drawn  by  the  justice  writing 
the  opinion,*  that  "  while  the  Constitution  of  Illinois  requires 
taxation,  in  general,  to  be  uniform  and  equal,  it  declares,  in 
express  terms,  that  a  large  class  of  persons  engaged  in  special 
pursuits,  among  whom  are  persons  or  corporations  owning 

'  Ante,  §  7876.  JJ. ;  Santa  Olara  County  v.  Southern 

=■  Singer  Man.  Co.  v.  Wright,  33  Pacific  E.    Co.,    18    Fed.  Kep.  885, 

Fed.  Rep.  121 ;  Com.  v.  New  York  &c.  opinions  by  Field  and  Sawyer,  JJ. 
E.  Co.,  129  Pa.  St.  463;  «.  c.  15  Am.  '  See  Singer  Man.  Co.  v.  Wright,  83 

St.  Eep.  724 ;  18  Atl.  Rep.  412.  Fed.  Eep.  121,  where  they  are  so  re- 

'  Const.  U.  S.,  amend.  14,  §  1.  ferred  to. 

•  Eailroad  Tax  Cases,  13  Fed.  Rep.  •  Mr.  Justice  Miller. 

722,  opinions  by  Field  and  Sawyer, 
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franchises  aud  privileges,  may  be  taxed  as  the  legislature  shall 
determine,  by  a  general  law,  uniform  as  to  the  class  upon  which 
it  operates;  and  under  this  provision  a  statute  is  not  uncon- 
stitutional which  prescribes  a  different  rule  of  taxation  for 
railroad  companies  from  that  for  individuals;  nor  does  it  vio- 
late any  provision  of  the  Constitution  of  the  United  States." ' 

§  8089.  Further  of  This  Subject.  —  Later  decisions  of  the 
court  are  to  the  effect  that  the  Fourteenth  Amendment  "  does 
not  prevent  the  classification  of  property  for  taxation, —  subject- 
ing one  kind  of  property  to  one  rate  of  taxation,  and  another 
kind  of  property  to  a  different  rate, — distinguishing  between 
franchises,  licenses,  and  privileges,  and  visible  and  tangi- 
ble property,  and  between  real  and  personal  property.  Nor 
does  the  amendment  prohibit  special  legislation.  Indeed,  the 
greater  part  of  all  legislation  is  special,  either  in  the  extent  to 
which  it  operates,  or  the  objects  sought  to  be  obtained  by  it. 
And  when  such  legislation  applies  to  artificial  bodies,  it  is  not 
open  to  objection  if  all  such  bodies  are  treated  alike  under 
similar  circumstances  and  conditions,  iu  respect  to  the  privi- 
leges conferred  upon  them  and  the  liabilities  to  which  they  are 
subjected."  ^  It  does  not,  for  instance,  prevent  the  State  from 
laying  a  tax  upon  the  corporate  franchise  or  business  of  all 
corporations  created  under  any  law  of  the  State,  or  of  any 
other  State  or  country,  and  doing  business  within  the  State, 
which  tax  is  measured  by  the  extent  of  its  dividends  for  the 
current  year.'  Nor  does  it  prevent  a  State  from  laying  a  per- 
centage tax  upon  the  gross  receipts  of  express  companies  derived 

'  State    Railroad   Tax    Cases,    92  other  kinds  of  business ;  and  that  this 

U.   S.  575.     This  decision  was  fol-  amendment  does  not  prohibit  a  State 

lowed,  as  late  as  the  year  1887,  in  from  imposing  a  tax  on  one  class  of 

Singer  Man.  Co.  v.  Wright,  33  Fed.  business  and  not  on  another. 
Eep.  121,  as  involving  the  conclusion  '  Home  Ins.  Co.  v.  New  York,  134 

that  a  tax  laid  upon  a  particular  busi-  U.  S.  594,  606 ;    reaflBrmed  in  Pacific 

ness,  whether  carried  on  by  corpora-  Ex.  Co.  v.  Seibert,  142  U.  S.  339,  352 ; 

tions  or  individuals,  is  not  prohibited  g.  c.  affirmed,  44  Fed.  Rep.  310.     • 
by  the  Fourteenth  Amendment,  al-  °  Home  Ins.  Co.  v.  New  York,  134 

though  a  similar  tax  is  not  laid  upon  U.  S.  594. 
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from  business  done  within  the  State.*  It  was  held  in  a  cele- 
brated collection  of  cases,  that  a  State  law  for  the  valuation 
of  property  and  the  assessment  of  taxes  thereon,  which  pro- 
vides for  the  distribution  of  property  subject  to  its  provisions 
into  different  classes;  which  makes  for  one  class  one  set  of  pro- 
visions  as  to  modes  and  methods  for  ascertaining  the  value,  and 
as  to  right  of  appeal,  and  different  provisions  for  another 
class  as  to  those  subjects;  but  which  provides  for  the  impartial 
application  of  the  same  means  and  methods  to  all  constituents 
of  each  class,  so  as  to  operate  equally  and  uniformly  on  all  per- 
sons in  similar  circumstances, — denies  to  no  person  affected 
by  it  "  the  equal  protection  of  the  laws,"  within  the  meaning 
of  the  Fourteenth  Amendment.* 

§  8090.  Doctrine  that  States  cannot  Tax  Foreign  Corpo- 
rations   Diflferently    from   Domestic    Corporations.  —  It  was 

strongly  reasoned  in  a  State  court  by  an  eminent  judge,  that 
it  is  not  competent  for  a  State  to  lay  a  tax  upon  a  foreign 
corporation  in  a  mode  which  differs  in  principle  from  that 
which  she  applies  in  the  taxation  of  her  own  domestic  cor- 
porations.' This  reasoning  appears  to  have  been  the  mere 
dicta  of  the  judge  who  wrote  the  opinion.  It  was  not  directly 
applicable  to  any  question  before  the  court;  because  the  for- 
eign corporation  which  was  the  subject  of  the  tax  the  validity 
of  which  was  drawn  in  question,  was  engaged  in  interstate  com- 
merce, and  hence  could  not  be  excluded  from  the  State;  nor 
could  the  State  impose  conditions  upon  its  entering  to  do 
business  within  its  limits.  In  cases  where  the  corporation  is 
engaged  in  interstate  commerce,  or  is  an  agency  of  the  Federal 
government,  so  that  the  State  has  no  power  under  the  consti- 
tution to  keep  it  out,  then  it  may  be  assumed  that,  in  any 
case  where  the  State  can  tax  it  at  all,  it  will  be  obliged  to 
apply  to  it,  when  doing  business  within  its  limits,  the  same 

»  Pacific   Ex.  Co.  v.  Seibert,  142  Co.  v.  Pennsylvania,  134  U.  S.  232, 

V.  S.  389,  351 ;  affirming  s.  c.  44  Fed.  237. 
Eep.  310.  '  Erie  Railway  Co.  v.  State,  31  N. 

2  Kentucky  Railroad   Tax   Cases,  J.  L.  531,  543;  s.  c.  86  Am.  Dec.  226; 

115U.  S.  321.     See  also  Bell's  Gap  R.  opinion  by  Beasley,  0.  J. 
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principle  of  taxation  which  it  applies  to  its  own  citizens  and 
corporations;  and  it  has  been  so  held  in  several  cases  where 
the  question  has  arisen  under  State  constitutions.^  For  in- 
stance, it  has  been  held,  under  the  Constitution  of  Louisiana, 
which  requires  that  "  all  property  shall  be  taxed  in  proportion 
to  its  value,"  that  a  tax  upon  the  gross  receipts  of  a  foreign 
corporation  is  a  property  tax,  because  the  constitution  con- 
templates but  two  kinds  of  taxation,  property  taxes  and  license 
taxes;  so  that  the  tax  becomes  unconstitutional  in  view  of  the 
fact  that  domestic  persons  and  corporations  are  not  so  taxed.^ 

§  8091.  Application  of  Provisions  In  State  Constitutions 
Kequiringr  All  Taxation  to  be  Uniform.  —  It  has  been  held 
that  a  constitutional  provision  that  "  all  taxation  shall  be 
uniform  upon  the  same  class  of  subjects,  and  ad  valorem  on 
all  property  subject  to  be  taxed  within  the  territorial  limits  of 
the  authority  levying  the  tax,  and  shall  be  levied  and  collected 
under  general  laws,"  *  is  not  violated  by  a  statute  imposing  a 
specific  tax  "upon  every  sewing-machine  company  selling  or 
dealing  in  sewing  machines,  by  itself  or  its  agents,  in  this 
State."  *  The  governing  principle  is  that  such  a  constitutional 
provision  does  not  prevent  the  imposition  of  a  tax  upon  one 
class  of  business  and  not  upon  another.*  Upon  a  similar 
ground,  it  has  been  held  that  a  statute  which  requires  express 
companies  to  make  returns  of  so  much  of  their  gross  receipts 
as  is  derived  from  their  business  within  the  State  and  which 
lays  a  percentage  tax  upon  those  gross  receipts,  is  not  pro- 
hibited by  a  similar  provision  of  the  Constitution  of  Missouri 

'  Parker  v.  North  British  &c.  Ins.  tions  transacting  the  same  kind  of 

Co.,  42  La.  An.  428 ;  s.  c.  7  South.  Eep.  business  (Const.  La. ,  art.  217)  applies 

599;   San  Francisco  v.  Liverpool  &c.  exclusively  to  foreign    corporations. 

Ins.  Co.,  74  Cal.  113;  s.  c.  5  Am.  St.  New  Orleans  i;.  Pontchartrain  E.  Co., 

Eep.  425.     See  ante,  §  7877,  note,  for  41  La.  An.  519. 
observations  on  this  last  case.  ^  Const.  Ga.,  art.  7,  §  2. 

2  Parker  v.  North  British  &c.  Ins.  *  Singer  Man.  Co.  v.  Wright,  33 

Co.,  42  La.  An.  428;  s.  c.  7  South.  Eep.  Fed.  Eep.  121. 

699.    It  has  been  held  that  a  consti-  ^  Cutliff  v.  Albany,    60   Ga.    597. 

tutional  provision  in   this   State  re-  See  also  Davis  v.  Macon,  64  Ga.  128 ; 

quiring  taxes  to  be  graduated  and  «.  c.  37  Am.  Eep,  60;  Athens  d.  Long, 

equal  and  uniform  as  to  all  corpora-  54  Ga.  330. 
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against  unequal  taxation.^  So,  it  has  been  held  that  a  pro- 
vision of  the  constitution  of  a  State,^  that  "  taxes  shall  be  uni- 
form upon  the  same  class  of  subjects,  within  the  territorial 
limits  of  the  authority  levying  the  tax,  and  shall  be  levied 
and  collected  under  general  laws,"  does  not  restrain  the  legis- 
lature, when  classifying  the  subjects  of  taxation,  from  placing 
foreign  insurance  companies  in  a  class  by  themselves  from 
domestic  companies,  and  taxing  them  differently  from  the  man- 
ner in  which  domestic  insurance  companies  are  taxed.  There- 
fore, a  statute  requiring  foreign  insurance  companies  to  pay 
an  annual  tax  of  three  per  cent  upon  premiums  received 
by  them  within  the  State,  was  held  valid,  although  domestic 
insurance  companies  were  not  so  taxed.* 

§  8092.  States  cannot  Tax  Foreign  Corporations  Which 
are  Agencies  of  the  United  States. — The  States  have  no 
power,  by  taxation  or  otherwise,  to  retard,  impede,  burden,  or 
in  any  manner  control  the  operations  of  the  constitutional 
Jaws  enacted  by  Congress  to  carry  into  effect  the  powers 
vested  in  the  national  government.*  They  cannot,  therefore, 
by  taxation  or  otherwise,  impose  burdens  upon  foreign  corpo- 
rations which  exist  within  their  limits  as  agencies  of  the 
government  of  the  United  States,  although  they  may,  no 
doubt,  tax  the  property  of  such  corporations  as  the  property  of 
other  corporations  is  taxed.^  Nor  does  this  principle  extend 
so  far  as  to  exempt  from  taxation  by  a  State,  the  property  of  a 
corporation  which  may  in  part  perform  the  office  of  an  agent 
of  the  United  States.* 

'  Pacific  Ex.  Co.  v.  Seibert,   142  anan,  5  Har.  &  J.  (Md.)  317 ;  Bulow 

U.  S.  339;  «.  c.  44  Fed.  Eep.  310.  v.  City  Council,  1  Nott  &  McC.  (S.  C.) 

2  Const.  Penn.,  art.  9,  sec.  1.  527. 

'  Germania  Life  Ins.  Co.  v.  Com.,  °  Santa   Clara   County  v.   South- 

85  Pa.  St.  513.     See  Pacific  Ex.  Co.  «.  ern  Pacific  E.  Co.,  18  Fed.  Eep.  385. 

Seibert,  142  U.  S.  339,  355,  where  this  Thus,  the  Union  Pacific  Railroad  Com- 

case  is  cited  with  approval.  pany  was  incorporated  under  the  laws 

*  McCuUoeh  v.  Maryland,  4  Wheat,  of  the  United  States.    It  was  built  in 

(U.  S.)  316.  large  part  by  the  aid  of  the  credit  of 

'  McCulloch  «.  Maryland,  supra;  the  United  States.    In  return  for  that 

Osborn  v.  Bank  of  United  States,  9  aid,  it  is  under  certain  special  duties 

AVheat.  (U.  S.)  738 ;  State  v.  Buch-  in  regard  to  transporting  troops,  and 
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§  8093.  state  Taxation  of  Property  Invested  in  Securi- 
ties of  the  United  States.  — The  Congress  of  the  United 
States,  in  authorizing  the  issue  of  bonds,  to  raise  money  to 
aid  in  the  suppression  of  the  late  Rebellion,  in  order  that  the 
bonds  might  be  better  marketed,  exempted  them  from  taxa- 
tion by  State  authority,  whether  they  should  be  held  by  indi- 
viduals, corporations,  or  associations.'  The  construction  of 
this  statute  has  given  rise  to  some  controversy;  but,  as  already 
seen,^  it  has  been  held  that  it  is  competent  for  a  State  to  tax 
the  franchises  of  a  corporation,  without  reference  to  the  char- 
acter of  the  property  in  which  its  capital  stock  or  its  deposits 
of  money  are  invested.^     So,  it  is  competent  for  a  State  to  lay 


performing  other  services  for  the 
United  States;  but  yet  its yja;ed  prop- 
erty/ is  taxable  by  a  State  in  common 
with  other  railroad  propefty  in  the 
State.  Railroad  Co.  v.  Peniston,  18 
Wall.  (U.  S.)  5;  Thomson  v.  Paci- 
fic Railroad,  9  "Wall.  (U.  S.)  579.  So, 
the  system  of  national  banks  was 
created  during  the  late  Civil  "War  to 
aid  the  fiscal  operations  of  the  gov- 
ernment, and  to  afford  a  market  for 
bonds  issued  by  the  government  to 
raise  money  for  the  prosecution  of 
the  war,  by  requiring  such  banks  to 
deposit  such  bonds  as  a  security  for 
their  circulating  notes.  Notwith- 
standing this,  the  States  have,  as  we 
have  already  seen,  the  power  to  lay  a 
tax  upon  the  shares  of  such  banks. 
National  Bank  v.  Com.,  9  Wall. 
(U.S.)  353;  ante,  §  2855,  eJ  seg.  In 
this  and  other  cases  the  limitation 
is  "  that  the  agencies  of  the  Federal 
government  are  only  exempted  from 
State  legislation,  so  far  as  that  legis- 
lation may  interfere  with  or  impair 
their  efficiency  in  performing  the 
functions  by  which  they  are  design- 
ed to  serve  that  government.  Any 
other  rule  would  convert  a  principle 
founded  alone  in  the  necessity  of  se- 
curing   to    the    government  of   the 


United  States  the  means  of  exercis- 
ing its  legitimate  powers,  into  an  un- 
authorized and  unjustifiable  invasion 
of  the  rights  of  the  States."  Na- 
tional Bank  v.  Com.,  9  Wall.  (U.  S.) 
353 ;  again  quoted  in  Western  Union 
Tel.  Co.  V.  Attorney-General,  125  U.  S. 
530,  551.  So,  the  Western  Union 
Telegraph  Company,  having  accepted 
certain  provisions  of  the  Revised 
Statutes  of  the  United  States,  carries 
on  its  operations  under  franchises  re- 
ceived from  the  United  States,  though 
incorporated  under  the  laws  of  one  of 
the  States.  It  is  obliged,  in  return 
for  the  franchises  granted  by  the 
United  States,  to  give  precedence  to 
the  business  of  the  United  States. 
It  is  hence,  in  a  primary  sense,  an 
agent  of  the  United  States.  But 
nevertheless  its  property  within  a 
State  is  subject  to  taxation  by  that 
State,  in  common  with  the  general 
mass  of  property  therein.  Western 
Union  Tel.  Co.  v.  Attorney-General, 
125  U.S.  530. 

1 12  U.  S.  Stat,  at  Large,  346,  eh. 
33,  §  2. 

2  Ante,  §  5556,  et  seg. 

'  Society  for  Savings  D.Coite,  6  Wall. 
(U.  S.)  594;  Provident  Institution  v. 
Massachusetts,  6  Wall.  (U.  S.)  611. 
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a  tax  upon  the  corporate  franchise  or  business,  construed  to  be 
really  as  a  tax  upon  its  right  or  privilege  to  do  business  within 
the  State  in  a  corporate  capacity,  and  not  technically  a  tax 
upon  its  franchise,  although  admeasured  upon  its  dividends 
declared,  and  although  a  portion  of  such  dividends  may  be 
derived  from  interest  on  capital  invested  in  bonds  of  the 
United  States.^  The  immunity  from  taxation  by  such  an  act 
of  Congress  extends  to  foreign,  as  well  as  to  domestic  corpo- 
rations; and  hence  where  a  foreign  insurance  company  had 
deposited  with  the  Comptroller  of  the  domestic  State,  under  a 
domestic  statute,  securities  to  a  given  amount,  for  the  protec- 
tion of  domestic  policy-holders,  as  a  condition  precedent  to 
its  right  to  do  business  within  the  domestic  State,  it  was  held 
that  such  securities  were  liable  to  assessment  and  taxation,  in 
like  manner  with  other  property  held  -within  the  State  by 
residents  or  non-residents,  except  as  to  that  portion  invested 
in  stocks  of  the  United  States,  which  was  not  taxable.^ 

§  8094.  Taxing'  Power  over  the  Property  of  Foreign  Cor- 
porations as  Affected  by  the  Situs  of  their  Property.  —  The 

power  of  taxation  of  a  State  is  limited  to  persons,  property, 
and  business  within  its  jurisdiction,  and  it  is  not  competent  for 
a  State  to  lay  a  tax  upon  property  which  is  situated  within 
another  State  or  country.^  Upon  this  subject  it  has  been  said: 
"  Where  there  is  jurisdiction  neither  as  to  person  nor  prop- 
erty, the  imposition  of  a  tax  would  be  ultra  vire§  and  void. 
If  the  legislature  of  a  State  should  enact  that  the  citizens  or 
property  of  another  State  or  country  should  be  taxed  in  the 
same  manner  as  the  persons  and  property  within  its   own 

1  Home  Insurance  Co.  v.  New  under  the  laws  of  a  State  in  common 
York,  134  U.  S.  594 ;  affirming  s.  c.  with  other  property.  People  v.  Coni- 
92  N.  y.  328.  missioners,  23  N.  Y.  192.     But  tliis 

2  International  Life  &c.  Soc.  v.  seems  opposed  to  the  Federal  doc- 
Commissioners,  28  Barb.  (N.  Y.)  818.  trine. 

It  has  been  held  that,  without  the  °  Case  of  State  Tax  on  Foreign- 
aid  or  the  interposition  of  a  Federal  held  Bonds,  15  Wall.    (U.   S.)   30); 
statute,  stock  in  the  public  debt  of  the  People  v.  Equitable  Trust  Co.,  93  N. 
United  States,  whether  owned  by  in-  Y.  387,  393. 
divlduals  or  corporations,  is  taxable 
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limits  and  subject  to  its  authority,  or  in  any  other  manner 
whatsoever,  such  a  law  would  be  as  much  a  nullity  as  if  in  con- 
flict with  the  most  explicit  constitutional  inhibition.  Juris- 
diction is  as  necessary  to  valid  legislative  as  to  valid  judicial 
action."*  On  the  other  hand,  all  tangible  property  situated 
within  a  State,  except  securities  of  the  United  States,  is  taxable 
by  the  State,  without  reference  to  the  domicile  of  the  owner, 
or  to  the  manner  in  which  such  property  is  employed,  whether 
in  interstate  commerce  or  not.^  It  is  obvious  at  a  glance  that 
this  must  be  the  rule;  since  a  principle  which  would  exonerate 
from  taxation  the  property  of  a  State  employed  in  the  opera- 
tions of  interstate  commerce,  would  exonerate  all  the  railroad 
and  telegraph  property  in  the  State,  and  cast  the  burden  of 
taxation  upon  other  property.* 


'  St.  Louis  V.  Ferry  Co.,  11  Wall. 
(U.  S.)  423,  430,  opinion  of  the  court 
by  Mr.  Justice  Bwayne. 

2  Western  Union  Tel.  Co.  v.  Attor- 
ney-General, 125  IT.  S.  530;  Western 
Union  Tel.  Co.  v.  State,  64  N.  H.  265; 
s.  c.  9  Atl.  Eep.  547;  Railroad  Co. ». 
Peniston,18  Wall.  (U.  S.)  5;  Thom- 
son V.  Pacific  Eailroad,  9  Wall.  (U. 
S.)  579;  Delaware  Bailroad  Tax,  18 
Wall.  (U.  S.)  206,  232;  Telegraph  Co. 
V.  Texas,  105  U.  S.  460,  464;  Glou- 
cester Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  196.  206,  211;  Mat  ye  v.  Balti- 
more &c.  E.  Co.,  127  U.  S.  117,  124; 
Leloup  V.  Mobile,  127  U.  S.  610,  649; 
Pullman's  Palace  Car  Co.  v.  Pennsyl- 
vania, 141  U.  S.  18,  23 ;  International 
Life  Assurance  Soc.  v.  Commissioners, 
28  Barb.  (N.  Y.)  318;  Blackstone 
Man.  Co.  v.  Blackstone,  13  Gray 
(Mass.),  488.  Thus,  it  has  been  fre- 
quently held  that  vessels  engaged  in 
foreign  or  interstate  commerce,  and 
duly  enrolled  and  licensed  under  the 
acts  of  Congress,  may  be  taxed  by 
State  authority  as  personal  property ; 
provided  the  tax  is  not  a  tonnage  duty, 
and  is  levied  only  at  the  port  of  regis- 


try, and  the  vessel  is  valued  as  other 
property  in  the  State,  without  unfa- 
vorable discrimination  on  account  of 
its  employment.  Transportation  Co. 
V.  Wheeling,  99  U.  S.  273;  Morgan  v. 
Parham,  16  Wall.  (U.  S.)  471;  Hays 
V.  Pacific  Mali  Steamship  Co.,  17 
How.  (U.  S.)  596;  Wiggins  Ferry  Co. 
*.  East  St.  Louis,  107  U.  S.  363;  Mo- 
ran  V.  New  Orleans,  112  U.  S.  69,  74 
(doctrine  recognized).  Such  decisions 
as  one  which  held  that  a  tax  laid  for 
the  purposes  of  revenue  upon  the  roll- 
ing stock  of  a,  railroad  company  is 
tantamount  to  a  tax  upon  passengers 
and  freight,  and  an  unconstitutional 
interference  with  interstate  commerce 
(Minot  V.  Philadelphia  &c.  R.  Co.,  2 
Abb.  (U.  S.)  323),  are  necessarily  over- 
ruled by  the  above  decisions. 

°  Thus,  stock  in  trade  or  goods  em- 
ployed in  manufacturing  in  Massa- 
chusetts, are  not  exonerated  from 
taxation  therein,  although  the  owner 
resides  and  does  business  in'  another 
State,  where  he  is  liable  to  pay  taxes 
on  his  personal  property.  Leonard 
V.  New  Bedford,  16  Gray  (Mass.),  292. 
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§  8095.  Situs  of  Interstate  Property  for  the  Purposes  of 
Taxation. —  Such  being  the  limit  of  power  of  taxation  pos- 
sessed by  a  State,  the  question  of  the  situs  of  movable  prop- 
erty for  the  purposes  of  taxation  becomes  one  of  the  greatest 
importance.  And  here  it  is  to  be  observed  that  the  principle- 
that  the  situs  of  personal  property  is  the  domicile  of  its  owner, 
is  not  the  governing  principle  in  respect  of  tangible  personal 
property,  but  that  it  is  competent  for  a  State  to  lay  and  enforce 
a  tax  against  all  tangible  movable  personal  property  situated 
continuously  ^ -within  its  boundaries,  without  reference  to  the 
domicile  of  its  owner,  although  the  same  property  may  be- 
taxed  against  the  same  owner  in  another  State.^  The  law  on 
this  subject  has  been  clearly  expressed,  with  the  citation  of 
applicatory  authorities  in  the  margin,  by  Mr.  Justice  Gray,  in 
an  opinion  characterized  by  his  usual  learning  and  research:' 
"No  general  principles  of  law  are  better  settled,  or  more  fun- 
damental, than  that  the  legislative  power  of  every  State  ex- 
tends to  all  property  within  its  borders,  and  that,  only  so  far 
as  the  comity  of  that  State  allows,  can  such  property  be- 
affected  by  the  law  of  any  other  State.  The  old  rule,  expressed 
in  the  maxim  mobilia  sequuntur  personam,  by  which  personal 
property  was  regarded  as  subject  to  the  law  of  the  owner's- 
domicile,  grew  up  in  the  middle  ages,  when  movable  property 
consisted  chiefly  of  gold  and  jewels,  which  could  be  easily 
carried  by  the  owner  from  place  to  place,  or  secreted  in  spot& 
known  only  to  himself.  In  modern  times,  since  the"  great- 
increase  in  amount  and  variety  of  personal  property,  not  im- 
mediately connected  with  the  person  of  the  owner,  that  rule 

•  The  mere  fact  that  mo-vable  prop-  affirmed  and  commented  upon) ;  St- 
erty,  as,  for  instance,  a  boat  or  vessel,  Louis  v.  Ferry  Co.,  11  Wall.  (U.  S.) 
temporarily  comes  to  a  place  or  423,  430  (doctrine  recognized) ;  Inter- 
touches  at  its  wharf  in  the  operations  national  Life  Assurance  Co.  v.  Com- 
of  commerce,  does  not  give  jurisdic-  missioners,  28  Barb.  (N.  Y.)  318;  Fin- 
tion  to  tax  it  at  that  place.  New  Al-  ley  v.  Philadelphia,  32  Pa.  St.  381; 
bany  v.  Meekin,  3  Ind.  481 ;  s,  c.  56  People  v.  Commissioners,  23  K.  Y, 
Am.  Dec.  522;  M.  Louis  u.  Ferry  Co.,  224,  328;  Liverpool  &c.  Ins.  Co.  v. 
11  "Wall.  (U.  S.)  423.  Assessors,  44  La.  An.  760. 

'  Blaokstone   Man.   Co.   v.   Black-  '  Pullman's  Palace  Car  Co.  ij.Pciin- 

Btone,  13  Gray  (Mass.),  488  (doctrine  sylvania,  141  U.  S.  18,  22. 
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has  yielded  more  and  more  to  the  lex  situs,  the  law  of  the  place 
where  the  property  Is  kept  and  used.^  As  observed  by  Mr. 
Justice  Story,  in  his  commentaries  just  cited,  '  although  mov- 
ables are  for  many  purposes  to  be  deemed  to  have  no  situs, 
•except  that  of  the  domicile  of  the  owner,  yet  this  being  but  a 
legal  fiction,  it  yields  whenever  it  is  necessary  for  the  purpose 
•of  justice  that  the  actual  situs  of  the  thing  should  be  exam- 
ined. A  nation  within  whose  territory  any  personal  property 
is  actually  situate  has  an  entire  dominion  over  it  while  therein, 
in  point  of  sovereignty  and  jurisdiction,  as  it  has  over  immov- 
able property  situate  there.'  For  the  purposes  of  taxation,  as 
has  been  repeatedly  affirmed  by  this  court,  personal  property 
may  be  separated  from  its  owner;  and  he  may  be  taxed,  on 
its  account,  at  the  place  where  it  is,  although  not  the  place  of 
his  own  domicile,  and  even  if  he  is  not  a  citizen  or  a  resident 
■of  the  State  which  imposes  the  tax."  * 

§  8096.  Situs  of  Ships  at  Sea.  —  Ships  or  vessels  engaged 
in  interstate  or  foreign  commerce  upon  the  high  seas,  or  upon 
other  waters  which  are  a  common  highway  and  having  a 
home  port  at  which  they  are  registered,  under  the  laws  of  the 
United  States,  at  the  domicile  of  their  owners  in  one  State, 
are  not  subject  to  taxation  in  another  State,  at  whose  ports 
they  incidentally,  and  temporarily  touch  for  the  purpose  of 
delivering  or  receiving  passengers  or  freight.  But  this,  it  has 
been   pointed  out,  is  because  they  are  not,  in  any  proper 

•Green  v.  Van  Buskirk,  5  Wall.  490,  499;  State  Eailroad  Tax  Oases, 

<U.  S.)  307,  and  7  Wall.  (U.  S.)  139;  92    U.  S.  575,   607,    608;    Brown  v. 

Harvey  v.  Rhode  Island  Locomotive  Houston,  114  TJ.  S.  622;  Coe  v.  Errol, 

Works,  93  U.  S.  664 ;  Harkness  v.  Bus-  116  U.  S.  517, 524 ;  Marye  v.  Baltimore 

eell,  118  U.  S,  663,  679;  Walworth  ».  &c.  E.  Co.,  127  U.  S.  117, 123.    It  has 

Harris,  129  U.  S.  355;  Story  on  Con-  been  held  under  a  statute  that  where 

flict  of    Laws,   §  550 ;    Wharton  on  the  real  estate  of  a  corporation  is  sit- 

•Conflict  of  Laws,  §§  297-311.  uate  partly  in  one  township  and  partly 

2  Lane  County  v.  Oregon,  7  Wall,  in  another,  and  is  occupied  by  the 

<U.  S.)  71,  77 ;  Eailroad  Co.  v.  Penn-  corporation,  it  will  be  subject  to  tax- 

fiylvania,  15  Wall.  (U.  S.)  300,  323,  ation  in  the  township  where  the  cor- 

824,  328 ;  Railroad  Co.  v.  Peniston,  18  poration  resides.    State  v.  Warford, 

Wall.  (IT.  S.)  5,  29;  Tappan  v.  Mer-  37  N.  J.  L.  397. 
chants'  Nat.  Bank,  19  Wall.  (U.  S.) 
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sense,  abiding  within  its  limits,  and  have  no  continual  pres- 
ence or  actual  situs  within  its  jurisdiction,  and  therefore  can 
be  taxed  only  at  their  legal  situs  and  their  home  port,  and  at 
the  domicile  of  their  owner.*  But  the  question,  what  is  the 
home  port  of  a  ship  or  vessel  for  the  purposes  of  taxation,  de- 
pends  wholly  upon  the  locality  of  the  residence  of  the  owner, 
and  not  upon  the  place  of  its  enrollment.*  When,  therefore, 
a  ferry  company,  chartered  under  the  laws  of  Illinois,  plied 
with  its  boats  between  East  St.  Louis,  in  Illinois,  and  St.  Louis, 
in  Missouri,  and  its  boats  were  forbidden,  by  an  ordinance  of 
St.  Louis,  to  remain  at  its  wharves  more  than  ten  minutes  at 
a  time,  but  were  tied  up  when  not  in  use,  in  Illinois,  and  their 
officers  and  pilots  lived  there,  —  it  was  held  that  they  were  not 
within  the  jurisdiction  of  the  State  of  Missouri  for  the  pur- 
poses of  taxation,  and  that  a  tax  law  taxing  them  as  boats 
"within  the  city"  was  void;  and  this  was  so,  although  they 
were  registered  under  the  laws  of  the  United  States  in  St. 
Louis.' 

§  8097.  Situs  of  the  Rolling  Stock  of  Interstate  Railway 
Companies.  —  If  the  rule  in  regard  to  the  situs  of  ships  and 
vessels  at  sea  for  the  purpose  of  taxation  is  applied  to  the 

1  Pullman's    Palace    Car   Oo.    v.  Ferry  Co.  v.  East  St.  Louis,  107  TJ.  S. 

Pennsylvania,  141  U.  8.  18,  23,  opin-  366;   Gloucester  Ferry  Co.  v.  Penn- 

ion  by  Mr.  Justice  Gray;  citing  Hays  sylvania,  114  U.  S.  196,    A  tax  im- 

ti.PacificMailSteamshipOo.,17  How.  posed  by  one  State  on  the  value  of 

(IT.  S.)  596;  St.  Louis  v.  Ferry  Co.,  11  steamboats  plying  between  that  State 

Wall.  (U.  S.)  423.  and  another  State,  which  boats  are 

'  St.  Louis  V.  Ferry  Co.,  11  Wall,  owned  and  have  their  home  port  in 

(U.  S.)  423,  431;  Hillu.  Golden  Gate,  the  State  imposing  the  tax,  is  not  a 

Newb.  (U.  S.)  308;  Jordan  v.  Young,  violation  of  the  provision  of  the  Fed- 

37  Me.  276.    The  Act  of  Congress  of  eral  constitution  (Const.  U.  S.,  art.  1, 

1789,  §  4  (1  U.  S.  Stat,  at  Large,  55),  §  10,  par.  3),  prohibiting  the  States 

and  that  of  1792,  §  3  (1  U.  S.  Stat,  at  from  levying  "  any  duty  of  tonnage"; 

Large,  287),  declare  that  the  home  nor  is  it  a  violation  of  that  provision  of 

port  of   a  vessel     registered    under  the  Federal  constitution  (Const.  U.S., 

those  acts  shall  be  that,  at  or  near  art.  1,4  8,  par.  3),  which  confers  upon 

which  her  owner  resides.  Congress  power  to  regulate  commerce 

"  St.  Loui'^  V.  Ferry  Co.,  11  Wall,  among  the  several  Stales.    Wheeling 

(U.  S.)  423.   Compare  Morgan  v.  Par-  &c.  Trans.  Co.  v.  Wheeling,  9  W.  Va. 

ham,  16  Wall.  (U.  S.)  471;  Wiggins  170;  e.  c.  27  Am.  Rep.  552. 
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roUing  stock  of  railway  companies,  then  the  conclusion  will 
be  that  such  rolling  stock  is  taxable  only  by  the  State  of  the 
domicile  of  the  corporation,  and  that  the  engines  and  cars  of 
a  railroad  company  cannot  be  taxed  by  a  State  within  which 
they  may  temporarily  come  for  the  purposes  of  commerce; 
and  this  for  two  reasons:  1.  That  they  have  no  sitm  within 
that  State,  and  that  that  State  has  no  jurisdiction  over  them 
for  the  purposes  of  taxation;  and,  2.  That  a  tax  laid  upon 
property  thus  temporarily  coming  within  the  limits  of  a  State 
for  the  purposes  of  interstate  commerce  would  be  a  tax  or  em- 
bargo upon  interstate  commerce  itself,  and  hence  unconstitu- 
tional. This  theory  is  strongly  brought  out  in  a  dissenting 
opinion  in  the  Supreme  Court  of  the  United  States.^  What- 
ever doubts  may  attend  this  question,  it  would  seem  clear  that 
the  situs  of  the  rolling  stock  of  an  ordinary  railway  company, 
for  the  purposes  of  taxation,  is  within  the  State  of  the  domicile 
of  the  company.*  But  whether  it  can  have  a  situs  for  the  pur- 
poses of  taxation  in  another  State,  would  seem  to  depend  upon 
the  manner  in  which,  and  extent  to  which,  it  is  employed  in 
such  other  State.  If,  for  instance,  a  railroad  company,  created 
by  one  State,  leases  a  connecting  line  from  a  corporation  cre- 
ated in  an  adjacent  State,  and  regularly  employs  its  rotting 
stock  upon  such  connecting  line,  then  it  would  seem  clear 
that,  for  the  purposes  of  taxation,  the  rolling  stock  so  em- 
ployed acquires  a  sitv^  in  the  State  within  which  such  leased 
line  is  located;  though  there  are  decisions  opposed  to  this 
proposition.'     Again  there  is  a  class  of  rolling  stock  which  is 

'  Pollman's   Palace    Car    Oo.    v.  Virginia,   is    not    taxable    in    Vir- 

Pennsylvania,  141  U.  S.  18,  30,  dis-  ginia,  because  it  has  no  sUui  there, 

sentii^  opinion  by  Mr.  Justice  Brad-  In  its  reasoning,  the  court  compared 

ley,  nith  whom  concurred  Field  and  the  rolling  stock  of  a  railroad  com- 

Harlan,  JJ.  pany  to  a  ship  at  sea,  for  the  purposes 

'   This  prinraplewas,  in  substance,  of  taxation,  which  analogy,  we  shall 

brought  out  in  the   State  Baiiroad  see,  has  been  discarded  by  the  Su- 

Tax  Cases,  92  U.  S.  575,  607.  preme  Court  of  the  United  States. 

'  Baltimore  Ac.  E.  Oo.  v.  Allen,  22  Upon  the  question  of   the   titus  of 

Fed.  Eep.  376.    It  has  been  held  that  rolling  stock  for  taxation  by  the  various 

the  roUing  stock  of  a  railroad  com-  counties  ormunieipaHlies  within  a  State, 

pany  created  under  the  laws  of  Mary-  there  is  some  difference  of  opinion, 

land,  used  upon  its  lease  i  lines  in  It  has  been  held  in  Maryland  that 
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owned  by  a  corporation  created  under  the  laws  of  one  of  the 
States  and  operated  upon  nearly  all  the  railroad  lines  in  the 
United  States  and  Canada,  under  contracts  between  the  corpo- 
ration owning  it  and  the  companies  owning  or  leasing  such 
lines.  We  allude  to  the  sleeping-cars  of  the  Pullman  Palace 
Car  Company.  If  it  were  to  be  held  a  rule  of  law  that  this 
property  is  taxable  only  in  the  State  of  the  domicile  of  the 
corporation  owning  it,  then  it  would,  in  a  great  majority  of 
cases,  be  taxed  in  the  State  where  it  has  only  a  fictitious  situs, 
but  within  whose  boundaries  it  never  actually  exists,  and 


the  rolling  stock  of  a  railroad  corpo- 
ration is  taxable  at  its  home  office. 
Appeal  Tax  Court  v.  Northern  Cen- 
tral R.  Co.,  50  Md.  417.  So,  in  Mis- 
souri it  has  been  held  that  rolling 
stock  of  a  railroad  company,  which  is 
temporarily  within  a  county  which  is 
not  the  legal  residence  of  the  corpo- 
ration is  not  taxable  in  such  county, 
but  that  it  is  to  be  assessed  and  taxed 
in  the  county  which  is  the  legal  resi- 
dence of  the  corporation.  Pacific  R. 
Co.  V.  Cass  County,  53  Mo.  18.  Some 
earlier  decisions  turn  upon  the  once 
disputed  question  whether  the  rolling 
stock  of  a  railroad  company  is  real  or 
personal  property.  That  it  is  personal 
property  is  now  the  settled  doctrine. 
State  V.  Northern  Central  R.  Co.,  18 
Md.  193;  Randall  v.  Elwell,  52  N. 
Y.  521 ;  s.  c.  11  Am.  Rep.  747.  Com- 
pare Farmers'  Loan  &  Trust  Co.  v. 
Hendrickson,  25  Barb.  (N.  Y.)  484. 
The  Supreme  Court  of  Iowa  held  in 
one  case,  which  lacked  the  value  of 
a  precedent  because  the  judges  de- 
livered separate  and  confusing  opin- 
ions, that  the  city  of  Davenport  had 
not  the  power  to  tax  the  rolling  stock 
of  a  railroad  company  which  kept  its 
principal  office  and  place  of  business 
therein,  and  operated  a  railroad  run- 
ning from  within  the  limits  of  the 
city  to  another  point  in  the  State. 
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Davenport  v.  Mississippi  &c.  R.  Co., 
16  Iowa,  349.  But  this  decision  was 
overruled  by  a  subsequent  case,  equal- 
ly confusing  and  unsatisfactory,  Ln 
which  the  four  judges  delivered  sep- 
arate opinions,  but  in  which  the 
majority  of  the  court  held  that  the 
city  of  Dubuque,  in  the  State  of 
Iowa,  had  the  power  to  levy  and  en- 
force the  payment  of  a  tax  upon  the 
rolling  stock  of  the  Illinois  Central 
Railroad  Company,  a  corporation  cre- 
ated under  the  laws  of  another  State, 
but  operating  a  railroad  and  using  roll- 
ing stock  within  the  corporate  limits 
of  the  city  of  Dubuque.  Dubuque  v. 
Illinois  Central  R.  Co.,  39  Iowa,  56. 
The  statutes  of  some  of  the  States  in 
effect  treat  the  rolling  stock  of  railroad 
coopanies  as  real  property  and  as  a 
pert  of  the  railroad  for  the  purposes 
of  taxation,  by  apportioning  the 
value  of  it,  in  assessing  it  for  taxa- 
tion, among  the  different  counties  and 
municipalities,  in  such  proportion  as 
the  length  of  the  main  track  within 
such  taxing  district  bears  to  the  ^hole 
length  of  the  road.  See  Kennedy  v. 
St.  Louis  &c.  R.  Co.,  62  111.  395.  But 
such  apportionment  does  not  apply 
to  a  leased  road  over  which  the  cor- 
poration occasionally  sends  its  rolling 
stock.  See  Cook  County  v.  Chicago 
&c.  B.  Co.,  35  111.  460. 
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would  escape  taxation  within  the  States  where  it  is  perma- 
nently and  continuously  employed.  A  majority  of  the  Su- 
preme Court  of  the  United  States  have  held  that  such  is  not 
the  law,  and  that  the  principle  which  makes  a  ship  taxable 
only  at  its  home  port,  does  not  apply  to  this  species  of  travel- 
ing property.^ 

§  8098.  Taxing  the  Capital  of   Foreign   Corporations. — 

There  is  much  difficulty  in  concluding  that  the  legislature  of 
a  State  can  tax  the  capital  stock  of  a  foreign  corporation,  or 
any  portion  of  it,  though  it  may  unquestionably  tax  its  tangible 
property  existing  within  the  taxing  State,  and  may  impose  a 
reasonable  license  tax,  as  a  condition  of  its  doing  business 
within  the  State.  According  to  some  theory,  however,  a 
State  can  impose  a  tax  upon  so  much  or  such  proportion  of 
the  capital  stock  of  a  foreign  corporation  as  is  represented  by 
its  property  within  the  State,  or  may  impose  a  tax  upon  its 
capital,  as  a  license  tax,  for  its  privilege  of  doing  business 
within  the  State."  But  an  assessment  cannot  be  properly 
laid  on  a  portion  of  the  capital  stock  of  a  foreign  corporation, 
unless  the  legislature  of  the  State  has  clearly  authorized  the 
imposition  of  such  a  tax  and  prescribed  the  mode  in  which  it 
shall  be  assessed  or  apportioned.' 

§  8099.  Further  of  TMs  Subject.  —  On  the  other  hand,  it 
is  competent  for  a  State  to  impose  upon  the  movable  personal 
property  of  a  foreign  corporation,  which  is  brought  within  the 
domestic  territory  and  there  habitually  employed  and  used, 
the  same  rate  of  tax  which  is  imposed  upon  similar  property 
used  in  like  Way  by  its  own  citizens.*  While  there  is  much 
difficulty  in  the  case  of  intangible  property,  such  as  bonds, 
mortgages,  and  the  like,  in  determining  its  situs  for  the  pur- 

*  Pullman's    Palace    Car   Co.   v.  *  Marye  v.  Baltimore  &c.  R.  Co., 

Pennsylvania,  141  U.  S.  18.  127   U.    S.   117.     See   also   Western 

'  See  the  opinion  of  Buskirk,  C.  J.,  Union  Tel.  Co.  v.  Attorney-General, 

in  Kiley  ».  Western  Union  Tel.  Co.,  125  U.  S.  530;  Liverpool  &c.  Insur- 

47  Ind.  511,  517.  ance  Co.  v.  Board  of  Assessors,  44  La. 

'  See  opinion  of  the  court  in  Eiley  An.  760;  s.  c.  11  South.  Eep.  91. 
V.  Western  Union  Tel.  Co.,  4rind.  511. 
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poses  of  taxation,  it  has  been  held  that  such  situs  is  the  domi- 
cile of  the  owner  or  holder;  and  hence  that  a  State  statute  laying 
a  tax  of  five  per  centum  upon  the  interest  due  upon  bonds  of 
a  domestic  corporation,  and  requiring  the  corporation  to  pay 
the  same,  is  invalid,  in  so  far  as  it  applies  to  bonds  of  such 
corporation  held  by  non-residents  of  the  State.*  In  assessing 
a  tax  upon  the  property  of  a  foreign  corporation  employed 
within  the  State,  the  property  ought  to  be  assessed  at  its  full 
and  true  value,  and  the  value  of  any  franchise  granted  by  a 
local  municipality  ought  not  to  be  added  to  it  in  making  the 
assessment.'' 

§  8100.  Taxing  the  Capital  Employed  by  Foreign  Corpora- 
tions witbin  tbe  State.  —  The  State  of  New  York  has  adopted 
a  scheme  of  taxation  in  respect  of  foreign  corporations,  which 
consists  of  laying  a  tax  upon  that  portion  of  their  capital  stock 
which  is  employed  within  the  State.  Considerable  difficulty  has 
arisen  in  applying  this  principle  of  taxation.  It  is  held  that 
the  portion  of  the  capital  stock  of  a  corporation  which  is  tax- 
able under  this  statute  is  represented  by  the  actual  value  of 
its  property  within  the  State,  whether  consisting  of  money, 
goods,  or  other  tangible  things;  and  hence  that  an  assessment 
based  upon  the  proportion  which  the  total  sales  made  by  the 
corporation  within  the  State  has  borne  during  the  taxing  year 
to  the  total  sales  made  by  it  without  the  State,  is  an  erroneous 
basis  of  assessment.'    As  already  pointed  out,''  the  capital  stock 

'  Case  of   State  Tax  on  Foreign-  furnishing  the  gas,  ought  not  to  be 

held  Bonds,  15  "Wall.  (U.  S.)  300.  considered.     People    v.    Martin,    48 

'  Thus,  the  property  of  a  foreign  Hun  (N.  Y.),  193.    It  is  needless  to 

gas  company,  engaged  in  selling  and  add  that,  under  any  taxing  system, 

distributing  to  consumers,  under  au-  the  property  of  a  foreign  corporation 

thority  from,  a  village,   natural  gas  ought  not  to  be  taxed  against  the  agent 

furnished  by  another  company,  which  or  trustee  of  the  corporation  in  whose 

property  consists  of  pipes  and  mains  custody  it  may  be  found,  but  that  it 

extended  under  the  streets,  and  of  ought  to  be  taxed  against  the  corpo- 

lanks  built  upon  a  lot,  ought  to  be  ration  itself.    People  v.  McLean,  17 

assessed  at  its  full  value  as  real  estate  Hun  (N.  Y.),  204. 
under  N.  Y.  Laws  1881,  ch.  293;  and  '  People  v.  Wemple,  ISSN.  Y.  323; 

in  determining  its  value,  the  value  of  8.  c.  31  N.  E.  Rep,  238. 
the  franchise  granted  by  the  village,  *  Ante,  §  2811,  p.  2006,  note  3. 

and  of  the  contract  with  the  company 
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indicated  by  such  a  statute  does  not  mean  the  share  capital 
or  stock,  but  the  capital  owned  by  the  corporation,  that  being 
required  to  be  paid  in  and  kept  intact  as  the  basis  of  the  busi- 
ness enterprise.  The  assessment,  under  such  a  statute,  is 
therefore,  not  made  upon  the  share  stock,  but  always  upon 
the  capital  and  surplus,  the  same  to  be  assessed  at  their  actual 
value  when  that  is  known  or  can  be  ascertained.  An  assess- 
ment, under  such  a  scheme  of  taxation,  based  upon  the  mar- 
ket value  of  the  shares  of  the  corporation,  is  therefore  erroneous; 
though  it  has  been  reasoned  that  if  the  amount  of  capital  and 
surplus  is  undisclosed  and  unknown,  the  assessors  may  con- 
sider the  market  value  of  the  share  stock  as  evidence  of  the 
amount  of  capital  and  surplus.' 

§  8101.  Taxing  Foreigri  Corporations  having:  Agencies 
within  the  State.  —  Under  the  scheme  of  taxation  just  alluded 
to,  it  is  held  that  a  foreign  manufacturing  corporation,  which 
maintains  an  agency  within  the  domestic  State  for  the  sale  of 
its  goods,  which  are  manufactured  in  other  States,  and  brought 
into  the  domestic  State  for  sale,  may  be  taxed  by  the  domes- 
tic State,  in  the  form  of  a  tax  laid  upon  that  portion  of  its  capi- 
tal which  it  employs  in  so  transacting  its  business  within  the 
domestic  State,  and  that  this  is  not  a  regulation  by  the  State 
of  commerce  among  the  States,  within  the  meaning  of  the 
commerce  clause  of  the  Federal  constitution.'^  The  theory  of 
the  decision  is  that  where  such  a  corporation  acquires  a  quali- 
fied residence  within  the  State,  for  the  purpose  of  carrying  on 
a  portion  of  its  business  there,  and  keeps  a  bank  account 
there,  and  employs  a  portion  of  its  capital  there,  the  capital 
so  employed  is  justly  the  subject  of  taxation  in  common  with 
the  capital  employed  by  domestic  citizens  and  corporations; 
and  that  the  payment  of  such  a  tax  is  merely  a  return  which 
may  be  justly  exacted  by  the  State  from  the  foreign  corpo- 
ration, for  the  protection  accorded  to  its  capital  by  the  laws  of 
the  State.' 

1  People  V.  Coleman,  126  N.  Y.  433.  »  Ibid.     It  has  been  held  that  a 

'  People  V.  Wemple,  131  N.  Y.  64;     foreign  corporation  mining  silver  in 

s.  c.  27  Am.  St.  Eep.  542.  Utah,  refining   it   in   Chicago,  and 
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§  8102.  Taxing  Foreign  Corporations  "  doing  Business  in 
Tliis  State." — Suppose  a  taxing  statute  lays  a  tax  upon  foreign 
corporations  "doing  business  in  this  State,"  when  will  such  a 
corporation  be  deemed  to  be  "  doing  business  in  this  State,"  so 
as  to  be  liable  to  taxation,  within  the  meaning  of  the  statute? 
This  question  is  analogous  to  that  already  considered  in  rela- 
tion to  statutes  imposing  conditions  upon  foreign  corporations 
as  precedent  to  their  right  to  do  business  within  the  State.' 
Where,  in  the  case  of  a  foreign  mining  company  which 
mined  silver  in  the  Territory  of  Utah,  caused  it  to  be  refined 
at  Chicago,  and  again  assayed  at  the  United  States  Assay  Ofiice 
in  New  York  into  standard  silver  bars,  and  its  president,  sec. 
retary,  and  treasurer  had  their  offices  in  New  York,  and  its 
directors  held  their  annual  meetings  there,  and  its  dividends 
were  declared  and  paid  there,  and  its  silver  bullion  was  all 
sent  there,  and  sold  there,  and  the  proceeds  of  it  were  received 
there,  some  of  which  proceeds  were  deposited  in  banks  there 
and  some  loaned  there,  and  some  used  there  for  the  purposes 
of  the  company,  the  balance  being  transferred  elsewhere  for  its 
use  in  its  business,  —  it  was  held  that  there  was  such  a  substan- 
tial portion  of  its  business  done  within  the  State  of  New  York 
as  brought  it  within  the  meaning  of  a  taxing  law  taxing  cor- 
porations "doing  business  in  this  State."  The  court  said: 
"  We  cannot  construe  the  words  'doing  business  in  this  State, 

procuring  it  to  be  again  refined  into  Federal  judge  has  held  that  a  stat- 
standard  silver  bars  in  the  United  ute  laying  a  specific  tax  upon  every 
States  Assay  OflBce  in  New  York,  is  sewing-machine  company  selling  or 
not  a  manufacturing  corporation  car-  dealing  in  sewing  machines,  within 
tying  on  a  manufacture  within  the  the  State,  intended  to  embrace  all 
State  of  New  York,  within  an  ex-  such  companies,  whether  corpora- 
emption  in  a  statute  of  that  State  re-  tions,  joint-Btock  companies,  or  part- 
lating  to  taxation.  People  v,  Horn  nerships,  domestic  or  foreign,  is  not 
Silver  Min.  Co.,  105  N.  Y.  76.  That  unconstitutional,  when  applied  to 
gas  companies  are  manufacturing  com-  foreign  corporations  engaged  in  the 
panies  within  this  exemption,  see  business  of  manufacturing  and  sell- 
Nassau  Gas  Light  Co.  v.  Brooklyn,  ing  sewing-machines,  notwithstand- 
89  N.  Y.  409.  That  an  electric  light  ing  the  fact  that  no  domestic  compa- 
company  is  a  manufacturing  company  nies  are  engaged  in  such  business, 
within  the  same  exemption,  see  Peo-  Singer  Man.  Co.  v.  Wright,  33  Fed. 
pie  V.   Wemple,   129  N.  Y.  543.     A  Eep.  121, 

'  Ante,  i  7936,  et  seq. 
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to  mean  the  whole  business  of  the  corporation  within  this 
State;  and  while  we  are  not  prepared  to  hold  that  an  occa- 
sional business  transaction,  that  keeping  an  ofl&ce  where  the 
meetings  of  the  directors  are  held,  transfer  books  kept,  divi- 
dends declared  and  paid,  and  other  business  merely  incidental 
to  the  regular  business  of  the  corporation  is  done,  would  bring 
a  corporation  within  this  act;  yet  when,  as  in  this  case,  all 
these  things  are  done,  and  in  addition  thereto  a  substantial 
part  of  the  regular  business  of  the  corporation  is  carried  on 
here,  then  we  are  unable  to  say  that  the  corporation  is  not 
brought  within  the  act  as  one  '  doing  business  in  this  State.' 
There  is  no  injustice  in  subjecting  to  taxation  such  a  corpora- 
tion enjoying  the  benefits  of  our  great  mart,  the  advantages 
of  our  social  order,  and  the  protection  of  our  laws." '  A  man- 
ufacturing company,  created  under  the  laws  of  another  State, 
which  maintained  an  established  agency  for  the  sale  of  its  man- 
ufactured product  in  the  State  of  New  York,  and  kept  a  bank 
account  there  for  the  convenience  of  its  transactions,  was 
within  the  provisions  of  statutes  of  New  York,^  subjecting 
foreign  corporations  "  doing  business  in  this  State"  to  a  tax 
on  the  amount  of  their  capital  stock  employed  within  the 
State.'  A  telephone  company  created  in  Massachusetts  and 
having  a  sub-corporation,  so  to  speak,  in  New  York,  which  was 
its  licensee,  but  not  its  agent,  was  not  doing  business  in  the 
State  of  New  York  within  the  meaning  of  this  statute.*  It 
has  been  held  that  a  corporation  created  under  the  laws  of 
New  Jersey,  having  an  office  in  that  State,  and  procuring 
therein  a  large  part  of  the  material  used  by  it,  but  carrying 
on  the  manufacture  of  its  special  product  in  another  State,  is 
not  transacting  its  business  in  New  Jersey  within  the  exemp- 
tion clause  of  a  statute  of  that  State.^ 


'  People  V.  Horn  Silver  Min.  Co.,  where  a  previous  statute  using  the 

105  N.  Y.  76,  83;  8.  c.  affirmed,  143  expression  "doing  business  in   this 

IT.  S.  305.  State,"  was  construed. 

2  Laws  N.  Y.,  18^5,  cc.  359,  501.  *  People  v.  American  Bell  Teleph. 

»  Southern  Cotton  Oil  Co.  v.  Wem-  Co.,  117  N.  Y.  241 ;  g.  c.  22  N.  E.  Eep. 

pie,  44  Fed.  Eep.  324.     Compare  Peo-  1057 ;  27  N.  Y.  St.  Rep.  459. 
pie  V.  Commissioners,  59  N.  Y.  40,  43,  '  New  Jersey  Act  April  18,  1884, 
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§  8103.  Taxing   Capital    of    Foreigrn  Corporations    Domi- 
ciled within  the  State,  but  doingr  Business  without  the  State. 

Under  a  constitutional  power  to  "  impose  and  levy  reasonable 
duties  and  excises"  upon  "commodities,"^  it  has  been  held 
competent  for  the  Legislature  of  Massachusetts  to  lay  a  tax, 
called  an  excise,  upon  every  corporation  or  association  "having 
an  office  or  place  of  business  within  this  Commonwealth  for 
the  direction  of  its  affairs  or  transfer  of  its  shares,"  and  "  in- 
corporated elsewhere,"  "  for  the  purpose  of  engaging,  without 
the  limits  of  the  Commonwealth,  in  the  business  of  coal  min- 
ing or  other  mining,  quarrying,  or  extracting  carbonaceous 
oils  from  the  earth,  or  for  the  purpose  of  purchasing,  selling, 
or  holding  mines  or  lands  without  the  Commonwealth,"  such 
tax  consisting  of  a  percentage  of  the  par  value  of  the  capital 
stock  of  such  company  or  association.  Nor  is  such  a  tax  pro- 
hibited by  the  Constitution  of  the  United  States.* 


§  4,  —  imposing  a  license  or  franchise 
tax  opon  corporations,  "  except  man- 
ofactnring  companies  carrying  on 
business  in  the  State."  Standard 
Underground  Cable  Co.  v.  Attorney- 
General,  46  N.  J.  Eq.  270 ;  s.  c.  19  Am. 
St.  Eep.394;  19Atl.Kep.733.  It  has 
been  held  that  a  manufacturing  com- 
pany, carrying  on  business  in  Isew 
Jersey,  in  order  to  be  exempted  from 
taxation  by  the  Act  of  1884,  must 
actually  locate  and  begin  work  under  its 
charter  within  the  State.  See  Norton 
Naval  Constr.  &c.  Co.  v.  State  Board 
of  Assessors  (N.  J.),  22  Atl.  Rep.  352. 
But  the  construction  put  upon  a  sim- 
ilar statute  in  Kew  York  is  that  a 
foreign  manufacturing  corporation, 
actually  carrying  on  a  portion,  though 
small,  of  its  manufacturing  operations 
within  the  State,  in  the  ordinary  and 
regular  course  of  its  business  and  in 
good  faith,  is  exempt  from  taxation 
under  a  statute  exempting  corpora- 
tions "  carrying  on  manufactures  in 
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this  State."  People  v.  Wemple,  133 
N.  Y.  323;  s.  e.  31  N.  E.  Eep.  238;  18 
N.  Y.  St.  Eep.  504.  The  statute  was 
changed  in  1889  (N.  Y.  Laws  1889, 
ch.  353),  so  as  to  restrict  the  exemp- 
tion to  corporations  "whoUy  engaged 
in  carrying  on  manufactures  within 
this  State."  An  interstate  raihoad 
four  hundred  and  fifty-five  miles  long, 
forty-two  miles  of  which  Ue  within  a 
State  other  than  that  by  which  it  was 
incorporated,  is  held  to  be  doing  busi- 
ness within  the  latter  State,  within 
the  meaning  of  a  statute  taxing  all 
railroad  companies  "  doing  business 
within  the  State,"  and  upon  whose 
road  freight  may  be  transported. 
Erie  K.  Co.  v.  Pennsylvania,  21  Wall. 
(U.  S.)  492;  affirming  s.  c.  66  Pa.  St. 
84;  5  Am.  Eep.  351. 

1  Post,  k  8134. 

'  Attorney-General  t>.  Bay  State 
Min.  Co.,  99  Mass.  148;  s.  c.  96  Am. 
Dec.  717. 
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§  8104.  Interpretation  of  Words  and  Phrases  in  Statutes 
Iiayingr  Taxes  upon  Foreign  Corporations.  —  Foreign  corpo- 
rations are  to  be  deemed  "persons,"  within  the  meaning  of  a 
statute  relating  to  taxation,  unless  a  different  intent  is  indicated 
by  the  language  employed.^  A  rather  loose  construction  of  a 
statute  laying  a  tax  upon  "goods,  wares,  merchandise,  and 
other  stock  in  trade,"  etc.,  "in  cities  or  towns  within  the  State 
other  than  where  the  owners  reside,"  has  been  held  to  make 
it  include  the  pledges  received  by  a  foreign  corporation  which 
is  doing  business  within  the  domestic  State,  as  a  pawnbroker, 
such  pledges  being  "  stock  in  trade,"  and  the  place  of  business 
of  the  corporation  being  a  "  shop"  within  the  meaning  of 
another  clause  of  the  statute.*  A  corporation  authorized  by 
an  "omnibus  charter"  to  build  and  operate  railroads,  and  to 
build  and  employ  steamships  in  foreign  and  domestic  trade, 
built  and  sold  to  another  corporation,  a  short  railroad,  and 
afterwards  engaged  principally  in  operating  a  line  of  steam- 
ships. It  was  held  that  it  was  not  a  "  railroad  company,"  with- 
in the  meaning  of  a  statute  imposing  a  bonus  on  the  stock  of 
all  companies  except  railroad  companies.*  The  case  proceeds 
upon  the  A'iew  that,  for  the  purposes  of  taxation,  the  character 
of  a  corporation  which,  by  its  charter,  has  various  offices  and 
distinct  franchises,  is  to  be  ascertained  by  the  character  of  the 
principal  business  in  which  it  is  engaged  at  the  time  the  tax  in 
question  accrues.* 

§  8105.  Taxation  of  Foreigrn  Corporations  wlien  'Engaged. 
In  Interstate  Commerce. — What  State  regulations  leave  inter- 
state commerce  free,  or  hampered  in  a  sense  prohibited  by  a 
theoretical  construction  of  the  Federal  Constitution  already 
referred  to,  has  been  necessarily  the  subject  of  much  casuistry, 
especially  with  reference  to  the  taxing  power  of  the  States.^     If 

'  British  Commercial  Life  Ins.  Co.  '  Boston  Loan  Co.  v.  Boston,  137 

V.  Commissioners,  1  Abb.  App.  Dec.  Mass.  332. 

(N.   Y.)   199.     To    the  same  effect,  ^  International  Nav.  Co.  v.  Corn- 
see  Boston  Loan  Co.  v.  Boston,  137  mon  wealth,  104  Pa.  St.  38. 
Mass.  332.     Compare  ante,  §§  11,  5689,  *  Ibid. 
7.?66,  7790,  7804,  7882,  7900,  8059.                   '  See  ante,  §  5562. 
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the  construction  of  this  clause  had  been  limited  so  as  to  restrain 
the  States  from  imposing  upon  persons  or  corporations  domi- 
ciled outside  of  the  State,  but  trading  within  it,  taxes  and  bur- 
dens greater  than  those  imposed  upon  domestic  persons  or 
corporations  doing  business  within  the  State,  then  the  pro- 
priety of  the  decisions  would  have  met  with  general  concur- 
rence/ But  those  decisions  go  further,  and  deny  to  the  Stajtes 
altogether  the  power  to  tax  the  business  of  interstate  commerce, 
or  the  agencies  or  means  by  which  interstate  commerce  is 
transacted,  irrespective  of  the  question  whether  the  same  busi- 
ness, in  so  far  as  it  consists  of  domestic  commerce  and  the 
same  means  or  agencies  employed  in  domestic  commerce,  are 
similarly  taxed.  In  this  respect  it  reverses  and  contradicts 
the  spirit  of  the  previous  decisions  of  the  court  with  regard  to 
the  status  of  foreign  corporations,  and  places  them  on  a  more 
favorable  footing,  in  many  of  the  States,  in  respect  of  the  taxes 
paid  for  the  privilege  of  doing  business,  than  domestic  per- 
sons and  corporations  enjoy.  Take,  for  instance,  the  case  of 
a  ferry  company  chartered  under  the  laws  of  New  Jersey  and 
having  its  nominal  situs  at  Camden  in  that  State,  but  whose 
entire  business  consisted  in  ferrying  passengers  and  freight 
across  the  Delaware  River  to  and  from  the  city  of  Philadelphia. 
Almost  the  entire  vitality  of  the  corporation  was  manifestly 
drawn  from  the  commerce  of  that  great  city;  and  yet  a  de- 
cision of  the  Supreme  Court  of  the  United  States,  reversing 
the  Supreme  Court  of  Pennsylvania,  held  that  it  was  not  com- 
petent for  the  State  of  Pennsylvania  to  lay  the  same  license 
tax  upon  this  ferry  company,  graduated  upon  its  dividends, 
which  it  laid  upon  domestic  corporations  engaged  in  the  same 
business.^    In  general,  the  doctrine  of  the  Supreme  Court  of 

'  Such,  for  instance,  was  the  de-  an  established  principle,  as  already 

cision  in  Walton  v.  Missouri,  91  U.  S.  indicated,  that  the  only  way  in  which 

275.  commerce  between  the  States  can  be 

^  Gloucester  Ferry  Co.  v.  Pennsyl-  legitimately  affected  by  State  laws,  is 

vania,  114  IT.  S.  196.    The  construe-  when,  by  virtue  of  its  police  power, 

tion  which  the  Supreme  Court  of  the  and  its  jurisdiction  over  persons  and 

United  States  has  given  to  this  clause  property  within  its    limits,  a  State 

was  stated  by  Mr.  Justice  Bradley  in  provides  for  the  security  of  the  lives, 

this  summary  language:  "It  is  also  limbs,  health,  and  comfort  of  persons 
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the  United  States  may  be  said  to  be  that  a  State  tax,  burden, 
or  other  imposition  imposed  upon  the  means  or  instrumental- 
ities of  interstate  commerce,  whether  carried  on  by  natural 
persons  or  by  corporations,  is  a  violation  of  the  commerce 
clause  of  the  Federal  constitution,  and  hence  void.' 

§  8106.  Taxation  of  Domestic  Corporations  Engaged  in 
Interstate  or  Foreign  Commerce.  —  In  respect  of  the  ques- 
tion  whether  a  tax   laid   by  a  State   upon  a  corporation  is 


and  the  protection  of  property;  or 
when  it  does  those  things  which  may 
otherwise  incidentally  affect  com- 
merce, such  as  the  establishment  and 
regulation  of  highways,  canals,  rail- 
roads, wharves,  ferries,  and  other 
commercial  facilities;  the  passage  of 
inspection  laws  to  secure  the  due 
quality  and  measure  of  products  and 
commodities ;  the  passage  of  laws  to 
regulate  or  restrict  the  sale  of  articles 
deemed  injurious  to  the  health  or 
morals  of  the  community;  the  impo- 
sition of  taxes  upon  persons  residing 
within  the  State  or  belonging  to  its 
population,  and  upon  avocations  and 
employments  pursued  therein,  not 
directly  connected  with  foreign  or 
interstate  commerce,  or  with  some 
other  employment  or  business  exer- 
cised under  authority  of  the  Consti- 
tution and  laws  of  the  United  States ; 
and  the  imposition  of  taxes  upon  all 
property  within  the  State,  mingled 
with  and  forming  part  of  the  great 
mass  of  property  therein.  But  in 
making  such  internal  regulations  a 
State  cannot  impose  taxes  upon  per- 
sons passing  through  the  State,  or 
coming  into  it  merely  for  a  tempo- 
rary purpose,  especially  if  connected 
with  interstate  or  foreign  commerce ; 
nor  can  it  impose  such  taxes  upon 
property  imported  into  the  State  from 
abroad,  or  from  another  State,  and 
1  not  yet  become  a  part  of  the  common 


mass  of  property  therein;'  and  no 
discrimination  can  be  made,  by  any 
such  regulations,  adversely  to  the 
persons  or  property  of  other  States ; 
and  no  regulations  can  be  made 
directly  affecting  interstate  com- 
merce. Any  taxation  or  regulation 
of  the  latter  character  would  be  an 
unauthorized  interference  with  the 
power  given  to  Congress  over  the 
subject."  Bobbins  v,  Shelby  Co. 
Taxing  District,  120  U.  S.  489,  493. 
In  another  case  the  court  speaking 
through  Mr.  Chief  Justice  Fuller,  re- 
aflSrmed  this  decision  in  the  follow- 
ing language:  "We  have  repeatedly 
held  that  no  State  has  the  right  to 
lay  a  tax  on  interstate  commerce  in 
any  form,  whether  by  way  of  duties 
laid  on  the  transportation  of  the  sub- 
jects of  that  commerce,  or  on  the 
receipts  derived  from  that  transport- 
ation, or  on  the  occupation  or  busi- 
ness of  carrying  it  on,  for  the  reason 
that  such  taxation  is  a  burden  on 
that  commerce,  and  amounts  to  a 
regulation  of  it,  which  belongs  solely 
to  Congress."  Lyng  v.  Michigan,  135 
U.  S.  161,  166. 

1  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 114  U.S.  196;  Philadelphia 
&c.  Steamship  Co.  v.  Pennsylvania, 
122  U.  S.  328;  McCall  v.  California, 
136  U.  S.  104;  Norfolk  &c.  E.  Co.  ». 
Pennsylvania,  136  U.  S.  114. 
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a  burden   upon   interstate  or  foreign   commerce  and   hence 
unconstitutional,  no  distinction  exists   between  foreign   and 
domestic  corporations,^  though  unsuccessful   and   discarded 
attempts  have  been  made  to  create  such  a  distinction.''    The 
constitutional  provision  already  quoted  is  construed  as  pre- 
venting the  States  from  taxing  the  operations  of  interstate  com- 
merce carried  on  by  corporations  of  their  own  creation  and 
having  a  situs  within  their  own  borders.    Thus,  a  State  tax  upon 
the  gross  receipts  of  a  steamship  company,  incorporated  under 
the  laws  of  Pennsylvania,  which  receipts  were  derived  from  the 
transportation  of  persons  and  freight  by  sea  between  different 
States,  and  to  and  from  foreign  countries,  was  held  to  be  an 
attempt,  by  the  State  of  Pennsylvania,  to  regulate  interstate 
and  foreign  commerce,  and  to  be  in  conflict  with  the  exclusive 
powers  conferred  upon  Congress  by  the  clause  of  the  consti- 
tution under  consideration.'     In  like  manner,  the  court  held 
that  a  tax  laid  by  the  State  of  Pennsylvania,  upon  a  railway 
corporation  of  its  own  creation,  of  a  certain  amount  per  ton 
upon  all  freight  carried  by  such  corporation,  was  void,  in  so  far 
as  it  applied  to  freight  taken  up  within  the  State  and  carried 
out  of  it,  or  taken  up  without  the  State  and  brought  within 
it.*     But  in  respect  of  the  taxation  of  the  gross  receipts  of  a 
domestic  railway  company  engaged  in  part  in  the  operations  of 
interstate  commerce,  a  majority  of  the  court  came  to  a  differ- 
ent conclusion,  —  holding  that  a  statute  of  a  State  imposing  a 
tax  upon  the  gross  receipts  of  a  railroad  company  of  its  own 
c'reation,  is  not  repugnant  to  this  clause  of  the  Constitution  of 
the  United  States,  although  such  gross  receipts  are  made  up 
in  part  from  funds  received  for  the  transportation  of  mer- 

'  Philadelphia  &c.  R.  Co.  v.  Penn-  17  Atl.  Rep.  179 ;  and  compare  Dela- 

sylvania,  122  U.  S.  236,  244.  ware  &c.  Canal  Co.  v.  Com.  (Pa.), 

2  See,  for  instance,  State  Tax  on  17  Atl.  Rep.  175,  where  the  corpora- 
Railway  Gross  Receipts,  15  Wall,  tion  was  created  under  the  laws  of 
(U.  S.)  284,  distinguished  in  Fargo  v.  another  State. 

Michigan,  121  U.   S.  230,  243  (post,  '  Philadelphia  &c.  R.  Co.  v.  Penn- 

§  8117),  on  this  ground,  but  overruled  Bylvania,  122  XJ.  S.  326. 
by  Philadelphia  &c.  R.  Co.  v.  Penn-  ♦  Case  of    State  Freight  Tax,  15 

sylvania,  122  U.  S.  326,  344.    See  also  Wall.  (U.  S.)  232,  Swayne  and  Da- 

Com.  V.  Lehigh  Val.  R.  Co.   (Pa.),  vis,  JJ.,  dissenting. 
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■chandise  from  the  State  into  another  State,  or  into  the  State 
from  another  State.^ 

§  8107.  State  License  or  Privilege  Taxes  upon  Foreigrn  Cor- 
porations Engaged  in  Interstate  Commerce. —  The  present 
■construction  of  the  interstate  commerce  clause  of  the  Federal 
•constitution  is  that  it  prohibits  the  States,  under  the  guise  of 
license  taxes,  from  excluding  from  their  jurisdiction  foreign 
■corporations  engaged  in  interstate  coinmerce,  or  from  im- 
posing any  burdens  upon  such  commerce  within -their  lim- 
its.^ For  instance,  it  prohibits  a  municipal  corporation,  acting 
tinder  a  power  derived  from  the  Legislature  of  the  State  within 
which  it  exists,  from  imposing  a  license  tax  on  telegraph  com- 
panies, a  portion  of  whose  business  is  within  the  State,  and  a 
portion  without  the  State,  without  any  discrimination  between 
the  two  kinds  of  business;^  though  it  does  not  inhibit  a  State 
from  taxing  the  property  of  telegraph  companies  engaged  in 
sending  interstate  and  foreign  messages,  in  like  manner  as 
•other  property  within  the  State  is  taxed.*  So,  it  prohibits  a 
State  from  imposing  a  license  or  privilege  tax  upon  an  express 
■company  which  carries  on  the  business  of  transporting  pas- 

•  State  Tax  on  Eailway  Gross  Ee-  smelted  within  the  State,  has  been 
•ceipts,  15  Wall.  (U.  S.)  284.  This  case  held  as  an  attempt  to  impose  a  tax 
was  "considered  and  questioned"  in  upon  interstate  commerce,  and  void. 
Philadelphia  &c.  Steamship  Oo.  v,  Jackson  Mining  Co.  v.  Auditor-Gen- 
Pennsylvania,  122  U.  S.  326,  342,  and  eral,  32  Mich.  488. 
it  seems  to  be  overruled  by  the  last  "  Norfolk  &c.  R.  Oo.  v.  Pennsyl- 
named  case,  though  it  is  to  be  ob-  vania,  136  U.  S.  114;  McOall  v.  Cali- 
Berved  that  that  court,  while  depart-  fornia,  136  U.  S.  104;  Moran  v.  New 
ing  from  its  previous  decisions,  as  Orleans,  112  IT.  S.'69,  74;  Pickardii. 
other  courts  do,  is  not  in  the  habit  of  Pullman's  Southern  Car  Co.,  117  IT. 
stating  in  any  case  that  it  overrules  S.  34,  43 ;  Bobbins  v.  Shelby  Co.  Tax- 
them.  A  statute  (Mich.  Laws  1865,  ing  District,  120  U.  S.  489,  497 ;  Leloup 
p.  244),  imposing  a  specific  tax  upon  ti.  Mobile,  127  U.  S.  640,  644;  Pull- 
corporations  and  companies  engaged  man's  Palace  Oar  Co.  v.  Pennsyl- 
in  mining,  smelting,  and  refining  ores  vania,  141  IT.  S,  18,  25  (doctrine  rec- 
in  that  State,  which  provides  for  the  ognized). 

payment  of  a  tax  of  one  and  a  half  s  Leloup  v.  Mobile,  127  U.  S.  640; 

<:ent8  per  ton  on  all  iron  ore  or  min-  St.  Louis  v.  Western  Union  Tel.  Co., 

eral  obtained  and  exported  from  the  89  Fed.  Eep.  59. 
State  before  being  smelted,  but  which  *  Western  Union  Tel.  Oo.  v.  Attor- 

exempts  from  taxation   all   that  is  ney-General,  125  U.  S.  530. 
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sengers  or  merchandise  between  places  in  different  States,* 
though  such  a  tax  is  valid  when  applied  exclusively  to  its 
business  done  within  the  State.* 

§  8108.  Further  of  This  Subject.  —  The  power  and  the  want 
of  power  of  the  States  to  impose  license  taxes  upon  foreign  cor- 
porations are  thrown  into  clear  contrast  by  a  decision  of  the 
Supreme  Court  of  the  United  States,  where  it  is  held  that 
such  taxes  may  be  imposed  upon  such  corporations,  provided 
they  are  not  engaged  in  carrying  on  foreign  or  interstate  com- 
merce, nor  em,ployed  by  the  government  of  the  United  States;  and 
where  it  is  added  that  "  the  only  limitation  upon  this  power 
of  the  State  to  exclude  a  foreign  corporation  from  doing  busi- 
ness within  its  limits,  or  hiring  offices  for  that  purpose,  or  to 
exact  conditions  for  allowing  the  corporation  to  do  business  or 
hire  offices  there,  arises  where  the  corporation  is  in  the  employ 
of  the  Federal  government,  or  where  its  business  is  strictly 
commerce,  interstate  or  foreign.  The  control  of  such  com- 
merce, being  in  the  Federal  government,  is  not  to  be  restricted 
by  State  authority." '  It  is,  therefore,  clearly  established  that 
if  the  foreign  corporation  is  not  engaged  in  interstate  com- 
merce, or  is  not  an  agency  of  the   United   States,  the  State 

'  United  States  Express  Co.  v.  not  investing  and  using  their  capital 
Hemmingway,  39'Fed.  Eep.  60.  This  within  its  limits,  from  having  an  office 
conclusion  is  based  upon  the  idea  within  the  State  for  the  use  of  their 
that  the  decision  of  the  Supreme  officers,  stockholders,  agents,  or  em- 
Court  of  the  TJnited  States  in  Osborne  ploy6s,  unless  they  shall  first  obtain 
V.  Mobile,  16  "Wall.  (U.  S.)  479,  is  from  the  Auditor-General  of  the  State 
overruled  by  the  case  of  Leloup  v.  an  annual  license  so  to  do,  and  pay 
Mobile,  127  U.  S.  640.  The  decision  therefor  into  the  State  treasury  one- 
of  the  Supreme  Court  of  Missouri  in  fourth  of  a  mill  on  each  dollar  of  cap- 
American  Union  Express  Co.  v.  St.  ital  stock  which  they  are  authorized 
Joseph,  66  Mo.  675 ;  s.  c.  27  Am.  Eep.  to  have.  The  court  could  not  see 
382,  — is  clearly  owrraM  by  the  deci-  that  this  statute  infringed  the  com- 
sions  previously  cited  in  this  section,  merce  clause  of  the  Federal  constitu- 

2  United    States    Express    Co.   v.  tion,because  it  imposed  no  prohibition 

Hemmingway,  39  Fed.  Kep.  60.  upon  the  traniportation  into  Pennsyl- 

*  Pembina  Consolidated  &c.  Co.  v.  vania  of  the  products  of  other  States 

Pennsylvania,  125  U.  S.  181, 190.  This  or  countries,  or  upon  their  sale  within 

case  holds  that  it  is  competent  for  a  that  Commonwealth. 
State  to  prohibit  foreign  corporations, 
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may  exact  of  it  a  license  tax,  as  the  condition  of  its  right  to 
do  business  within  the  State,  and  that  otherwise  it  cannot. 
Nor  can  the  operation  of  this  constitutional  restriction  be 
evaded  by  imposing  a  license  tax  upon  the  agents  of  the  foreign 
corporation  engaged  in  interstate  commerce  within  the  State; 
and  therefore  a  statute  of  Kentucky  imposing,  under  a  penal 
sanction,  a  license  tax  of  five  dollars  upon  each  agent  of  for- 
eign express  companies  doing  business  within  the  State,  was  held 
void.^  These  decisions  seem  to  be  obviously  sound;  since 
there  can  be  no  difference,  in  substance,  between  a  license  tax 
laid  upon  a  foreign  corporation,  and  such  a  tax  laid  upon  its 
agents  within  the  State;  especially  in  view  of  the  fact  that,  by 
laying  a  small  tax  upon  each  agent,  the  State  will  succeed  in 
collecting  as  much  from  the  foreign  corporation  as  it  would 
by  laying  a  large  tax  upon  the  corporation  itself.^ 

§  8109.  License  Taxes  Distinguished  from  Licenses  of  Oc- 
cupations.—  But  a  license  tax  which  is  laid  for  the  purposes 
of  revenue  is  to  be  distinguished  from  a  license  which  is  required 
as  a  qualification  to  carry  on  a  particular  employment  which 
affects  the  safety  of  the  people,  which  license  may  be  demanded 
as  a  reasonable  police  regulation.  It  was  upon  this  ground  that 
a  State  statute  was  upheld  requiring  locomotive  engineers  to  be 
examined  for  color  blindness,  and  to  be  licensed  by  a  board 
appointed  for  that  purpose  before  being  allowed  to  discharge 
their  duties  within  the  State,  although  employed  by  interstaie 
railway  companies? 

'  Crutcher  v.  Kentucky,  141  TT.  S.  to  ...  .  manufacturing  companies  or 

47;  reversing  Crutcher  v.   Com.,  89  mining  companies  carrying  otx  busi- 

Ky.  6;  s.  c.  12  S.  W.  Eep.  141;  and  ness  in  this  State,"— does  not  violate 

overruling  Woodward  v.  Com.  (Ky.),  the  constitutional  provision  requiring 

7   S.  W.  Rep.  613 ;  «.  c.  9  Ky.  Law  taxation  by  uniform  rules,  but  dis- 

Bep.  670.  criminates  only  against  corporations 

=>  The  New  Jersey  Tax  Law  of  1884,  carrying  on  business  outside  of  the 

in  so  far  as  it  provides  that  "  all  other  State,  reaching  the  entire  class.    State 

corporations  under  the  laws  of  this  v.  Underground  Cable  Co.  (N.  J.),  18 

State  ....  shall  pay  a  yearly  license  Atl.  Eep.  581. 

fee  or  tax  of  one-tenth  of  one  per  cent  "  Smith  v,  Alabama,  124  U.  S.  465 ; 

ontheamountof  the  capital  stock. .. .  Nashville  &c.   Ey.  v.  Alabama,  128 

provided  that  this  act  shall  not  apply  17.  S.  96 ;  ante,  §  5509.    Compare  Dent 
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§  8110.  Taxes  upon  the  Receipts  of  Transportation  Com- 
panies Derived  from  Interstate  Commerce.  —  A  statute  impos- 
ing a  tax  upon  the  receipts  of  railway  and  other  transportation 
companies  is  void  under  the  foregoing  principles,  in  so  far 
as  it  lays  the  imposition  upon  receipts  derived  from  com- 
merce between  points  within  and  points  without  the  State, 
and  between  points  without  and  points  within  it.*  And  this- 
is  so  although  the  property  thus  in  interstate  transit  may  be 
temporarily  delayed  within  the  limits  of  the  State.*  But  a  Stat& 
statute  imposing  a  tax  upon  the  gross  receipts  of  an  express 
company  derived  from  the  carriage  of  goods  within  the  State,. 
—  distinguishing  such  companies  from  transportation  com- 
panies which  own  their  own  lines  of  transportation,  —  is. 
not  a  regulation  of  interstate  commerce,  nor  is  it  an  unequal 
taxation  within  the  prohibition  of  State  constitutions,  nor 
does  it  deny  to  the  companies  taxed  the  equal  protection  of 
the  laws  within  the  meaning  of  the  Fourteenth  Amendment 
to  the  Federal  Constitution.* 

§  8111.  Taxation  of  Goods  in  Interstate  Transit.  —  In  like 
manner,  goods  which  are  in  interstate  transit  from  a  point 
within  a  State  to  a  point  without  the  State,  or  from  a  point 
without  the  State  to  a  point  within  the  State,  cannot  be  taxed 
by  a  State,  although  such  goods  may  be  the  product  of  the 
State  imposing  the  tax.* 

V.  West  Virginia,  129  U.  S.  114.    TJn-  domestic  or  foreign,  and  does  not  im- 

der  the  operation  of  these  principles,  pair  the  privileges  and  immunities  of 

a  statute,  imposing  a  license  tax  upon  citizens  of  other  States ;  and  that  the 

express  companies,  has  been  held  void :  fact  that  no  domestic  companies  are 

Com.  V.  Smith,  92  Ky.  38 ;  s.  c.  36  Am.  at  the  time  engaged  in  such  busin,  ss 

St.  Eep.  578.    It  has  been  held  that  within  the  State  is  immaterial.  Singer 

where,  by  a  general  statute,  a  specific  Man.  Co.  v.  Wright,  33  Fed.  Eep.  121  .- 

tax  is  assessed  upon  "  every  sewing-  ^  Delaware  &c.  Canal  Co.  v.  Com. 

machine  company,  selling  or  dealing  (Pa.),  17  Atl.  Rep.  175. 

in  sewing-machines,  by  itself  or  its  "  Delaware  &c.  Canal  Co.  v.  Com. 

agents,  in  this  State,"  such  an  act  (Pa.),  17  Atl.  Eep.  175. 

extends  to  and  embraces  all  such  com-  '  Pacific   Express   Co.  v.  Seibert, 

panies,  whether  corporations,  joint-  142  U.  S.  339 ;  «.  c.  aflarmed,  44  Fed. 

stock    companies,    or    partnerships,  Eep.  310. 

*  Coe  V.  Errol,  116  U.  S.  517. 
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§  8113.  Taxation  of  Goods  in  Transit  through  the  State. 

In  like  manner,  goods  in  transit  through  the  State  from  a  place 
outside  of  it  to  another  place  outside  of  it,  are  not  taxable  by  the 
State,  even  tliough  detained  within  its  boundaries  by  low 
water  or  other  temporary  causes.^  Nor  are  the  gross  receipts 
of  a  railway  or  other  transportation  company,  derived  from 
the  transportation  of  goods  thus  detained,  taxable  by  the 
State.^  But  where  property  which  is  merely  destined  for 
transportation  into  another  State,  is  detained  by  temporary 
causes  in  the  State  of  its  production  while  awaiting  such 
transportation,  it  remains  a  part  of  the  general  mass  of  the 
property  of  the  State,  which  is  liable  to  taxation  in  the  usual 
way  in  which  other  such  property  is  taxed  within  the  State. 
Thus,  logs,  cut  at  a  place  in  New  Hampshire,  and  hauled  to  a 
town  on  the  Androscoggin  river  in  that  State,  to  be  trans- 
ported from  thence  down  the  river  to  Lewiston,  in  the  State 
of  Maine,  while  waiting  within  the  limits  of  New  Hampshire 
for  a  rise  of  water  in  the  river  sufficient  to  float  them,  were 
liable  to  taxation  in  the  same  way  as  other  such  property 
within  the  State.* 

§  8113.  Immaterial  how  the  Tax  is  IJald.  —  The  transporta- 
tion of  property  is  commerce,  and  a  tax  upon  such  property  in 
its  transit  from  State  to  State  is  a  regulation  of  commerce 
between  the  States,  within  the  meaning  of  the  commerce 
clause  of  the  Federal  constitution,^  such  as  cannot  be  constitu- 

'  Coe  V.  Errol,  116  U.  S.  517 ;  State  respect  of  coal  lying  on  its  dock  in 

&c.  Coal  Co.  V.  Oarrigan,  39  N.  J.L.  35.  the  State  of  New  Jersey,  where  it  is 

'  Delaware  &c.  Canal  Co.  v.  Com.  delayed  awaiting  shipment  to  other 

(Pa.),  17  Atl.  Eep.  175.    In  the  ap-  States,  nor  of  its  coal  shipped  direct 

plication  of  these  principles  it  has  from  its  mines  and  delivered  in  the 

been  held  that  a  foreign  corporation,  State  of  New  Jersey,  in  railway  cars, 

whose  business  is  the  mining  of  coal  to  local  dealers  on  orders  transmitted 

in  Pennsylvania,  which  coal  is  sent  from  its  ofBce  in   New  York  City, 

by  railroad  across  the  State  of   New  State  &c.   Coal  Co.   v.   Carrigan,  39 

Jersey  to  tide  water  for  shipment,  N.  J.  L.  35 ;  State  v.  Engle,  34  N.  J. 

the-  office  of   the  foreign  corporation  L.  425. 

for    receiving    orders    for    coal    and  '  Coe  v.  Errol,  116  TJ.  S.  517, 

transacting    its    business     being    in  *  Ante,  §  5662. 

New  York  City,  —  is  not  taxable  in 
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tionally  imposed  by  State  authority.^  The  mode  in  which  the 
tax  is  imposed,  whether  it  be  directly  on  the  property  in  the 
hands  of  the  owner,  or  upon  the  carrier  as  a  tax  on  his  busi- 
ness, is  immaterial.'^  If,  for  instance,  as  already  seen,*  a  tax 
directly  laid  upon  the  property  in  its  transit  across  the  taxing 
State  from  one  State  to  another,  is  unconstitutional,  then  it  is 
equally  clear  that  a  tax  laid  upon  the  carrier  for  transporting 
such  property  is  unconstitutional,  because  of  a  substantial 
identity  in  the  results.*  For,  although  such  a  tax  is  in  form  a 
tax  on  the  business  of  the  transportation  company,  it  is  in 
substance  a  tax  on  the  commodities,  the  transportation  of 
which  constitutes  the  business,^  —  especially  in  view  of  the 
fact  that  the  carrier  must,  in  order  to  sustain^his  business,  re- 
coup himself  to  the  extent  of  the  tax  by  charging  an  increased 
rate  for  the  transportation  of  the  goods.  It  was  upon  this 
ground  that  a  State  law  requiring  an  importer  to  take  out  and 
pay  for  a  license,  as  a  prerequisite  to  a  right  to  sell  imported 
goods,  was  held  to  be  in  conflict  with  the  commerce  clause  of 
the  Constitution  of  the  United  States;^  and  that  a  stamp  duty 
upon  bills  of  lading  for  gold  and  silyer  transported  to  any  port 
or  place  out  of  the  State,  was  unconstitutional,  as  a  tax  on 
exports.' 

I  8114.  When  Interstate  Transit  Commences  so  as  to 
Sxempt  the  Property  from  State  Taxation.  —  So  long  as  the 
property  remains  a  part  of  the  common  mass  of  property  within 
the  State,  it  is  taxable  by  the  State,  wholly  without  reference 
to  the  question  whether  its  owner  is  a  resident  or  non-resident 
person  or  corporation.  But  when  it  is  separated  from  that 
general  mass  and  started  upon  its  final  transit  out  of  the  State, 

1  Case  of    State  Freight  Tax,  15  »  Ante,  §  8112. 

"Wall.  (U.  S.)  232;   Erie  R.  Co.  v.  *  Erie  E.  Co.  v.  State,  31  N.  J.  L. 

Pennsylvania,  15  Wall.  (U.  S.)  282;  531;  s.  c.  86  Am.  Dec.  226. 

Erie  K.  Co.  V.  State,  31  N.  J.  L.  531;  *  Ibid. 

s.  c.  86  Am.  Dec.  226;  State  &c.  Coal  "  Brown  v.  Maryland,  12  Wheat. 

Co.  V.  Carrigan,  39  N.  J.  L.  35,  37.  (U.  S.J  419. 

'  State  &c.  Coal  Co.  v.  Carrigan,  39  '  Almy  v.  California,  24  How.  (U. 

N.  J.  L.  35,  37;  Erie  E.  Co.  v.  State,  S.)  169. 
31  N.  J.  L.  531;  s.  c.  86  Am.  Dec.  226. 
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it  ceases  to  be  so  taxable;  for  a  tax  then  laid  upon  it  would  be 
a  regulation  of  commerce  between  the  States  within  the  mean- 
ing of  the  commerce  clause  of  the  Federal  constitution.  In 
respect  of  the  point  of  time  when  this  transit,  and  with  it  this 
exemption  from  taxation,  begins,  it  has  been  said,  in  relation 
to  the  products  of  a  State  intended  for  transportation  to  an- 
other State,  that  such  goods  do  not  cease  to  be  a  part  of  the 
general  mass  of  property  in  the  State,  and  subject  to  its  taxa- 
tion in  the  usual  way,  until  they  have  been  shipped,  or  entered 
with  a  common  carrier  for  shipment,  to  another  State,  or  coun- 
try, or  have  been  started  upon  such  transportation  in  a  con- 
tinuous route  or  journey}  The  mere  fact  that  goods  are  intended 
for  transportation  out  of  the  State  is  not  sufficient;  for  "if  such 
were  the  rule,  in  many  States  there  would  be  nothing  but  the 
lands  and  real  estate  to  bear  the  taxes.  Some  of  the  Western 
States  produce  very  little  except  wheat  and  corn,  most  of  which 
is  intended  for  export;  and  so  of  cotton  in  the  Southern  States. 
Certainly,  as  long  as  these  products  are  on  the  lands  which 
produce  them,  they  are  part  of  the  general  property  of  the 
State."  ^  Nor  does  an  interstate  transit,  and  with  it  an  exemp- 
tion from  taxation,  commence,  until  the  goods  have  entered 
upon  their  ^naZ  journey  to  a  place  outside  of  the  State.'  It  is 
true  that  it  was  said  in  one  case  that  "whenever  a  commodity 
has  begun  to  move  as  an  article  of  trade  from  one  State  to  an- 
other, commerce  in  that  commodity  between  the  States  has 
commenced."*  But  in  a  later  decision  this  statement  was 
qualified  by  saying  that "  this  movement  does  not  begin  until 
the  articles  have  been  shipped  or  started  for  transportation 
from  the  one  State  to  the  other.  The  carrying  of  them  in 
carts  or  other  vehicles,  or  even  floating  them,  to  the  depot 
where  the  journey  is  to  commence,  is  not  part  of  that  journey. 
That  is  all  preliminary  work,  performed  for  the  purpose  of 
putting  the  property  in  a  state  of  preparation  and  readiness 
for  transportation.     Until  actually  launched  on  its  way  to 

1  Ooe  V.  Errol,  116  U.  S.  517,  527.  *  The  Daniel  Ball,  10  Wall.  (U.  S.) 

»  Ibid.  557,  565. 

»  Ibid.  528. 
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another  State,  or  committed  to  a  common  carrier  for  transport- 
ation to  such  State,  its  destination  is  not  fixed  and  certain. 
It  may  be  sold  or  otherwise  disposed  of  within  the  State,  and 
never  put  in  course  of  transportation  out  of  the  State.  Carry- 
ing it  from  the  farm,  or  the  forest,  to  the  depot,  is  only  an 
interior  movement  of  the  property,  entirely  within  the  State, 
for  the  purpose,  it  is  true,  but  only  for  the  purpose,  of  putting 
it  into  a  course  of  exportation;  it  is  no  part  of  the  exportation 
itself.  Until  shipped  or  started  on  its  final  journey  out  of  the 
State,  its  exportation  is  a  matter  altogether  in  fieri,  and  not  at 
all  a  fixed  and  certain  thing."  ^ 

§  8115.  Taxing  Sales  Made  within  the  State  by  Non-resi- 
dent Corporations.  —  It  is  competent  for  a  State  to  lay  a  uni- 
form tax  upon  all  sales  of  goods  made  within  its  limits,  whether 
by  its  own  citizens  or  corporations,  or  by  persons  or  corpora- 
tions of  other  States,  and  whether  the  goods  sold  are  the  prod- 
ucts of  the  domestic  State  or  of  some  other  State;  since  the 
prohibition  of  the  Federal  constitution  that  "  no  State  shall 
levy  any  imposts  or  duties  on  imports  or  exports,"  does  not 
refer  to  articles  imported  from  one  State  into  another,  but 
only  to  goods  imported  from  foreign  countries  into  the  United 
States.''  So,  it  has  been  held  that  coal  mined  in  Pennsyl- 
vania, and  sent  by  water  to  New  Orleans,  in  Louisiana,  there 
to  be  sold  in  open  market,  for  account  of  the  owners  in  Penn- 
sylvania, becomes,  in  theory  of  law,  intermingled,  on  its 
arrival  there,  with  the  general  mass  of  property  subject  to 
taxation  in  the  State  of  Louisiana  under  its  laws,  although  it 
may  be,  after  its  arrival,  sold  from  the  vessel  in  which  it ^was 
transported  thither,  and  without  being  landed,  and  for  the 
purpose  of  being  taken  out  of  the  country  on  a  vessel  bound 
for  a  foreign  port.'  But  a  statute  prohibiting,  under  a  penal 
sanction,  any  person  from  dealing  as  a  peddler  without  a 
license,  and  defining  such  person  to  be  one  dealing  in  goods 
or  wares  "not  the  growth,  produce,  or  manufacture  of  this  State, 

'  Coe  V.  Errol,  116  U.  S.  517,  528.  Houston,  114  U.  S.  622,  where  this 

"Woodruff    V.    Parham,   8   Wall,  decision  is  "  afiBrmed  and  applied." 
(U.    S.)    123.     Compare    Brown   v.  »  Brown  d.  Houston,  114  U.  S.  622. 
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by  going  from  place  to  place  to  sell  the  same,"  —  intended 
obviously  to  exclude  drummers  and  commercial  travelers 
from  other  States,  was  held  unconstitutional  as  an  attempt  to 
regulate  interstate  commerce.^ 

§  8116.  Taxation  of  Gross  Keceipts. — A  favorite  mode 
of  taxation,  resorted  to  by  State  legislatures  dominated  by 
the  agricultural  influence,  has  been  to  lay  taxea  upon  mer- 
chants and  common  carriers,  in  the  form  of  requiring  them 
to  pay  as  taxes  a  certain  percentage  of  their  gross  receipts.  In 
some  cases  these  taxes  have  been  imposed  in  the  form  of 
license  taxes,  and  the  payment  of  such  a  tax  for  a  stated  period 
has  been  made  a  condition  precedent  to  a  renewal  of  the 
license,  without  which  the  merchant  was  prohibited  from 
carrying  on  his  business.  This  form  of  taxation  is  subject  to 
the  same  objections,  on  the  grounds  of  expediency  and  policy, 
as  the  taxation  of  incomes.  The  methods  of  collection  are 
necessarily  inquisitorial.  They  require  the  merchant  to  lay 
bare  the  volume  and  extent  of  his  business  to  the  inspection 
of  his  competitors  and  his  creditors,  and  often  in  either  case 
to  his  detriment.  This  fact,  however,  does  not  constitute  a 
valid  constitutional  objection  to  this  mode  of  taxation  unless 
there  is  a  constitutional  prohibition  restraining  the  subjects 
of  taxation  to  property,  real  and  personal.  Such  a  tax  is  in 
no  sense  a  tax  upon  property,  but  it  is,  in  substance  and 
effect,  a  tax  upon  the  operations  of  trade,  the  effect  of  which  is 
that  whenever  a  merchant  sells  a  piece  of  goods,  he  must 
divide  the  money  which  he  receives  from  his  customer,  be- 
tween himself  and  the  State.  It  is  therefore  a  tax  upon  the 
very  fact  of  selling,  and  upon  the  very  operation  and  amount 
of  trade  itself.  It  follows,  on  a  principle  of  undeniable  logic, 
that  whenever  such  a  tax  is  laid  upon  the  gross  receipts  of  an 
interstate  carrier,  it  is  a  tax  upon  interstate  commerce  itself,  and, 
as  such,  is  unconstitutional  under  the  interpretation  of  the 
interstate  commerce  clause  of  the  Federal  constitution  already 
referred  to.^ 

1  Welton  V.  Missouri,  91  U.  S.  275,  282;  reversing  s.  c.  State  v.  Welton,  55 
Mo.  2S8.  '  Post,  §  8118. 
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§  8117.  The  Question  how  Judicially  Settled.  —  It  is  true 
that  the  contrary  was  held  by  the  Supreme  Court  of  the  United 
States  in  the  decision  known  as  State  Tax  on  Railway  Gross  Receipts 
Case}  But  it  was  apparent  to  the  profession,  from  the  first,  that 
that  decision  was  unsound  and  would  have  to  be  overruled.  The 
case  was  the  case  of  a  tax  laid  upon  a  domestic  Railroad  corporation 
by  the  State  of  Pennsylvania,  upon  the  basis  of  a  percentage  of  its 
gross  receipts  from  all  sources.  The  tax  was  held  to  be  valid  for 
two  reasons:  1.  Because  the  receipts  had  passed  into  the  general 
property  of  the  company,  and  had  thus  lost  their  distinctive  charac- 
ter as  freight  received  for  transportation.  2.  Because  the  tax  was 
held  to  be  a  tax  upon  the  company's  franchise,  to  be  merely  meas- 
ured by  the  amount  of  its  business,  as  shown  by  its  gross  receipts. 
The  tax  was  thus  upheld  in  respect  of  gross  receipts  derived  from 
interstate,  as  well  as  gross  receipts  derived  from  domestic  commerce.' 
At  the  same  term  the  court  decided  the  case  known  as  the  Freight 
Tax  Case,'  in  which  it  was  held  that  a  State  tax  laid  upon  goods 
carried  by  a  transportation  company  from  one  State  into  another  was 
a  regulation  of  interstate  commerce,  and  unconstitutional,  although 
the  transportation  company  was  a  domestic  corporation.  It  was 
obvious  to  the  profession  that  there  could  be  no  sound  distinction 
between  a  tax  laid  upon  a  transportation  company  in  respect  of  the 
goods  which  were  the  subject  of  interstate  transportation,  and  a  tax 
laid  upon  the  company  and  admeasured  upon  the  basis  of  its  gross 
receipts  derived  from  the  transportation  of  such  goods.  The  court 
was  finally  driven  to  a  repudiation  of  this  distinction,  and  while  dis- 
tinguishing in  one  case  the  case  in  which  it  was  made,*  it  overruled 
it  in  a-  subsequent  case.' 

§  8118.  A  Further  Explanation  of  These  Decisions.  —  In  the 

former  of  these  cases  the  court  held  that  a  statute  of  the  State  of  Mich- 
igan, which  levied  a  tax  upon  an  express  company  organized  in  the 
State  of  New  York,  upon  its  gross  receipts  derived  from  the  carriage 

'  15  Wall.  (U.  S.)  284.  upheld  taxes  upon  gross  receipts  on 

'  Ibid.  the  authority  of  the  overruled  case, 

»  15  Wall.  CU.  S.)  232.  —such  as  Pullman's  Pal.  Car  Co.  v. 

*  Fargo  V.  Michigan,  121  TJ.  S.  230.  Com.,  107  Pa.  St.  148 ;  Western  Union 

»  Philadelphia  &o.  Steamship  Co.  Tel.  Co.  v.  Mayer,  28  Ohio  St.  521; 

V.  Pennsylvania,  122  U.  S.  326.    This  Western  Union  Tel.  Co.  v.  Com.,  110 

overruling  of  that  decision  overthrows  Pa.  St.  405. 

a  number  of  State  decisions,  which 
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of  goods  into,  out  of,  or  through,  the  State  of  Michigan,  was  a  tax 
upon  commerce  between  the  States,  and  therefore  void.  The  court 
held  that,  while  a  State  may  tax  the  money  actually  within  the 
State,  after  it  has  passed  beyond  the  stage  of  compensation  for  car- 
rying persons  or  property,  as  it  may  tax  other  money  or  property 
within  its  limits,  yet  a  tax  upon  receipts  derived  specifically  from 
this  class  of  carriage  is  a  tax  upon  the  commerce  out  of  which  it 
arises,  and  if  that  be  interstate  commerce,  the  tax  is  void/  The 
court  distinguished  its  former  decision'  on  the  ground  that  in  that 
case  the  transportation  company  was  a  domestic  corporation.*  In 
the  latter  case  the  court  virtually  declared  that  the  ground  of  its 
former  decision  was  untenable.* 


»  Fargo  V.  Michigan,  121  U.  S.  230. 

'  State  Tax  on  Railway  Gross  Re- 
ceipts, 15  "Wall.  (U.  S.)  284. 

'  The  language  of  the  court  was  as 
follows :  "  The  distinction  between 
that  case,  which  is  mainly  relied  upon 
by  the  Supreme  Court  of  Michigan  in 
support  of  its  decree,  and  the  one 
which  we  now  have  before  us,  is  very 
obvious,  and  is  twofold :  First,  The 
corporation  which  was  the  subject  of 
that  taxation  was  a  Pennsylvania 
corporation,  having  the  situs  of  its 
business  within  the  State  which 
created  it  and  endowed  it  with  its 
franchises.  Upon  these  franchises, 
thus  conferred  by  the  State,  it  was 
asserted,  the  State  had  a  right  to  levy 
a  tax.  Second.  This  tax  was  levied 
upon  money  in  the  treasury  of  the 
corporation,  upon  property  within 
the  limits  of  the  State,  which  had 
passed  beyond  the  stage  of  compensa- 
tion for  freight,  and  had  become,  like 
any  other  property  or  money,  liable 
to  taxation  by  the  State.  The  case 
before  us  has  neither  of  these  quali- 
ties. The  corporation  upon  which 
this  tax  is  levied  is  not  a  corporation 
of  the  State  of  Michigan,  and  has 
never  been  organized  or  acknowledged 
as  a  corporation  of  that  State.  The 
money  which  it  received  for  freight 


carried  within  the  State  probably 
never  was  within  the  State,  being 
paid  to  the  company  either  at  the 
beginning  or  the  end  of  its  route,  and 
certainly  at  the  time  the  tax  was 
levied  it  was  neither  money  nor  prop- 
erty of  the  corporation  within  the 
State  of  Michigan."  Fargo  v.  Michi- 
gan, 121  U.  S.  230,  243,  opinion  by 
Mr.  Justice  Miller. 

*  Philadelphia  &c.  Steamship  Co. 
V.  Pennsylvania,  122  U.  S.  326.  This 
case  was,  like  the  Railway  Gross  Re- 
ceipts Case,  a  case  where  a  tax  had 
been  laid  by  the  same  State  upon  a 
domestic  corporation,  to  be  admeas- 
ured upon  its  gross  receipts.  The 
tax  was  distinctly  the  same  as  that 
which  was  held  to  be  valid  in  the  case 
of  the  State  Tax  on  Railway  Gross 
Receipts,  but  the  court  held  it  to  be 
invalid,  and  in  the  course  of  its  opin- 
ion the  court  used  the  following 
language:  "The  tax  in  the  present 
case  is  laid  upon  the  gross  receipts 
for  transportation  as  such.  Those 
receipts  are  followed  and  caused  to  be 
accounted  for  by  the  company,  dollar 
for  dollar.  It  is  those  specific  re- 
ceipts, or  the  amount  thereof  (which 
is  the  same  thing),  for  which  the  com- 
pany is  called  upon  to  pay  the  tax. 
They  are  taxed  not  only  because  they 
6477 


6  Thomp.  Corp.  §  8119.]    foreign  cokpokations. 

§  8119.  The  Present  Doctrine  Restated.  —  The  doctrine 
therefore  is,  that  the  gross  receipts  of  a  railroad  or  other 
transportation  company,  arising  from  transportation  between 
terminal  points,  one  or  both  of  which  are  without  the  State* 
by  a  road  lying  partly  within  and  partly  without  the  State, 
are  not  subject  to  taxation  by  the  State,  irrespective  of  the 
question  whether  the  corporation  is  foreign  or  domestic/  But 
gross  receipts,  derived  from  a  continuous  transportation  of 
goods  between  points  in  the  same  State,  may  be  taxed  in  that 
State,  though  the  road  lies  partly  within  another  State;  for 
where  goods  are  taken  up  and  set  down  in  the  same  State,  the 
transportation  is  not  interstate  commerce.*     While  the  corpo- 


are  money,  or  its  value,  but  because 
they  were  received  for  transportation. 
No  doubt  a  ship-owner,  like  any  other 
citizen,  may  be  personally  taxed  for 
ihe  amount  of  his  property  or  estate 
without  regard  to  the  source  from 
(vhich  it  was  derived,  whether  from 
commerce,  or  banking,  or  any  other 
employment.  But  that  is  an  entirely 
different  thing  from  laying  a  special 
tax  upon  his  receipts  in  a  particular 
employment.  If  such  a  tax  is  laid, 
and  the  receipts  taxed  are  those  de- 
rived from  transporting  goods  and 
passengers  in  the  way  of  interstate 
or  foreign  commerce,  no  matter  when 
the  tax  is  exacted,  whether  at  the 
time  of  realizing  the  receipts,  or  at 
the  end  of  every  six  months  or  a  year, 
it  is  an  exaction  aimed  at  the  com- 
merce itself,  and  is  a  burden  upon  it, 
and  seriously  affects  it.  A  review  of 
the  question  convinces  us  that  the 
first  ground  on  which  the  decision  in 
State  Tax  on  Railway  Oross  Receipts 
was  placed  is  not  tenable ;  that  it  is 
not  supported  by  anything  decided  in 
Brown  v.  Maryland,  but,  on  the  con- 
trary, that  the  reasoning  in  that  case 
is  decidedly  against  it."  Philadelphia 
&c.  Steamship  Co.  v.  Pennsylvania, 
122  U.  S.  326,  341,  opinion  by  Mr.  Jus- 
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tice  Bradley.  The  court,  further  on, 
repudiating  the  distmction  taken  in 
the  case  last  above  cited,  said :  "  The 
decision  in  this  case,  and  the  reasoning 
on  which  it  is  founded,  so  far  as  they 
relate  to  the  taxation  of  interstate 
commerce  carried  on  by  corporations, 
apply  equally  to  domestic  and  for- 
eign corporations."  Philadelphia  &c. 
Steamship  Oo.  t>.  Pennsylvania,  122 
U.  S.  326,  344.  See  Delaware  &c. 
Canal  Co.  v.  Com.  (Pa.),  17  Atl.  Eep. 
175,  where  these  Federal  decisions 
are  reviewed  by  MacPherson,  J. 

'  Philadelphia  &c.  Steamship  Oo. 
V.  Pennsylvania,  122  U.  S.  326,  344 ; 
Delaware  &c.  Canal  Co.  v.  Com.,  50 
Pa.  St.  399;  s.  c.  17  Atl.  Eep.  175; 
Com.  V.  Lehigh  Val.  E.  Co.,  129  Pa. 
St.  308;  s.  c.  17  Atl.  Eep.  179;  g.  c. 
affirmed,  145  U.  S.  192. 

=  Com.  V.  Lehigh  Val.  E.  Co.,  129 
Pa.  St.  308 ;  s.  c.  17  Atl.  Eep.  179 ;  s.c. 
affirmed,  145  TJ.  S.  192;  distinguishing 
Lord  V.  Steamship  Co.,  102  U.  S.  541, 
where  it  was  held  that  a  ship,  plying 
upon  the  high  seas  between  two  points 
on  the  coast  of  the  same  State,  is  sub- 
ject to  the  regulating  power  of  Con- 
gress in  respect  to  the  liability  of  her 
owner  for  loss  or  destruction  of  per- 
son or  property  under  sections  4283 
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ration  is  engaged  in  interstate  commerce,  or  is  an  agency  of  the 
United  States,  and  hence  has  a  right,  under  the  Federal  con- 
stitution, to  enter  the  State  and  to  transact  business  there, 
then  it  seems  that  the  principle  of  taxation  which  is  to  be 
applied  to  it  must  be  that  which  is  applied  to  domestic  corpo- 
rations and  persons;  and  it  has  been  so  held,  under  the  consti- 
tution of  Louisiana,  where  a  tax  upon  gross  income  was  levied 
upon  foreign  insurance  companies  under  the  designation  of  a 
tax  upon  "capital.'"- 

§  8120.  "Validity  of  a  Tax  upon  the  Franchise  of  Foreign 
Corporations.  —  We  have  already  seen^  that  the  franchises 
of  corporations  are  generally  held  to  be  appropriate  subjects  of 
taxation,  and  that  a  corporate  franchise,  for  the  purposes  of 
taxation,  is  regarded  as  the  opportunity  which  the  corporation 
has  of  earning  money  through  the  exercise  of  the  powers 
which  have  been  conferred  upon  it  by  the  State.'  If  a  State, 
on  a  principle  of  comity,  permits  a  foreign  corporation  to 
exercise  its  franchises  within  its  limits,  no  reason  is  perceived 
why  it  should  not  possess  the  power  to  lay  a  tax  upon  the 
exercise  of  those  franchises,  —  in  other  words,  to  lay  what  is 
commonly  called  a  "franchise  tax,"  provided  the  basis  of 
apportionment  is  fair  and  just.  A  State  statute  *  which  re- 
quires every  telegraph  company  owning  a  line  of  telegraph 
within  the  State  to  pay  to  the  State  Treasurer  "  a  tax  upon  its 
corporate  franchise,  at  a  valuation  thereof  equal  to  the  aggre- 
gate value  of  the  shares  in  its  capital  stock,"  deducting  such 
portion  of  that  valuation  as  is  proportional  to  the  length  of 
its  lines  without  the  State,  and  deducting  also  an  amount 
equal  to  the  value  of,  its  real  estate  and  machinery  subject  to 
local  taxation  within  the  State,  is  in  effect  a  tax  upon  the  cor- 
poration on  account  of  property  owned  and  used  within  the 
State;  and  is  constitutional  and  valid,  although  applied  to  a 

and  4289  Eev.  Stat.U.  S.     Compare     Co.,  42  La.  An.  428;  «.  c.  7  South. 
State  V.  Philadelphia  &c.  R.  Co.,  45      Rep.  599. 
Md.  361;  s.  c.  24  Am.  Rep.  511.  »  Ante,  §  5556. 

^  Parker  v.  North  British  &c.  Ins.  ^  Ante,  §  5560. 

*  Pub.  Stat.  Mass.,  ch.  13,  §§  40,  42. 
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telegraph  company  incorporated  under  the  laws  of  another 
State,  and  which  has  accepted  the  rights  conferred  by  Con- 
gress by  section  5263  of  the  Eevised  Statutes  of  the  United 
States.'  There  appears  to  be  no  essential  distinction  between 
a  tax  upon  franchises,  when  applied  to  a  domestic,  and  to 
a  foreign  corporation.  A  franchise  tax,  when  applied  to  a 
domestic  corporation,  is  a  tax  upon  the  right  of  a  corporation 
to  exercise  the  privilege  conferred  upon  it,  and  is  Tiot  a  property 
tax}  When  a  foreign  corporation,  under  an  indulgence  of  the 
comity  of  the  domestic  State,  exercises  its  franchises  there,  a 
tax  laid  in  form  and  in  name  upon  its  business,  is  essentially 
of  the  same  nature;  that  is  to  say,  it  is  essentially  a  tax  upon 
its  right  to  exercise,  within  the  taxing  State,  the  privileges 
conferred  upon  it  by  the  State  of  its  origin.'  It  is  meaning- 
less casuistry  to  say  that  the  franchise  of  a  foreign  corpo- 
ration cannot  be  taxed  because  the  franchise  is  not  given 
by  the  domestic  law,  but  is  dependent  upon  the  law  of  the 
State  of  its  creation,  and  has  no  existence  except  as  derived 
therefrom,  upon  the  fantastic  reasoning  that  a  corporation 
really  never  travels,  and  that  its  franchises  exist  only  in  the 
place  of  its  residence  and  domicile.*  A  tax  laid  by  a  State 
upon  the  franchise  of  a  corporation  organized  within  the  State 
for  the  purpose  of  carrying  on  the  business  of  transportation, 
both  within  and  without  the  State,  has  been  held  in  no  sense 
a  tax  or  burden  upon  interstate  and  foreign  commerce,  but  is  a 
tax  confined  to  capital  employed  in  the  domestic  State  by  an 
entity  existing  under  its  laws;  so  that  the  manner  in  which 
the  value  of  its  franchise  shall  be  assessed,  and  the  rate  of 
taxation  applied  thereto,  are  matters  of  legislative  discretion, 
subject  to  the  restrictions  of  the  domestic  constitution;  and  no 

'  Massachusetts  v.  Western  Union  '  Connecticut  Mut.  Life  Ins.  Co.  ti. 

Tel.  Co.,  141  U.  S.  40;  s.  c.  11  Supp.  Com.,  133  Mass.  161,  163. 
Ct.  Eep.  889 ;  following  Western  Un-  '  As  was  reasoned   in    People  v. 

ion  Tel.  Co.  v.  Attorney-General,  125  Equitable  Trust  Co.,  96  N.  Y.  887,  393 ; 

U.  S.  530.  citing  Plimpton  v.  Bigelow,  93  N.  Y. 

*  People  V.    Home    Ins.   Co.,    92  592.    See  also  People  v.  Wemple,  129 

N.  Y.   328 ;   People  v.  Wemple,  129  N.  Y.  558,  563,  where  the  distinction 

N.  Y.  558,  664.  criticised  in  the  text  is  also  made. 
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question  in  respect  of  such  a  tax  arises  under  the  Federal 
constitution.^ 

§  8121.  Franchise  Taxes  upon  Domestic  Corporations  do- 
ing Business  TTholly  in  Foreign  Countries.  —  The  legislature 
of  a  State  possesses  also  a  general  power  of  taxation  over  the 
franchises  of  corporations  created  by  the  State,  in  so  far  as 
they  exercise  their  franchises  and  carry  on  their  business 
within  the  State;  and  where  the  statute  laid  such  a  tax  and 
measured  it  by  the  amount  of  capital  stock  of  the  corporation 
found  to  be  employed  within  the  State,  the  court,  applying 
the  principle  of  its  preceding  decisions,''  that  the  determina- 
tion of  the  Comptroller  as  to  the  assessment  and  taxation  is 
not  to  be  disturbed  unless  clearly  shown  to  have  been  errone- 
ous,—  indulged  in  the  presumption  that  some  of  the  capital 
stock  was  employed  within  the  State,  although  its  entire 
business,  excepting  its  financial  business,  consisted  in  dredg- 
ing on  a  canal  constructed  in  a  foreign  country;  "  for  there, 
according  to  its  certificate  of  incorporation,  was  its  principal 
place  of  business,  and  fi-om  there  were  its  operations  con- 
ducted; it  kept  bank  accounts  there  and  paid  out  moneys  for 
matters  connected  with,  and  more  or  less  essential  to,  the  pur- 
poses of  its  incorporation."  * 

§  8122.  Taxation  of  Telegraph  Companies.  — Telegraph 
companies  are  instruments  of  interstate  commerce,  and  conse- 
quently, under  the  modern  doctrine,  it  is  not  competent  for  a 
State,  or  a  municipal  corporation  within  a  State,  to  impose 
upon  them  a  general  license  or  privilege  tax,  whether  on  the 
pretense  of  "  regulation"  or  "  taxation."  *     But  the  property  of 

»  People  V.  Wemple,  117  N.  Y.  136 ;  '  People  v.  Wemple,  129  N.  Y.  558, 

s.  c.  22  N.  E.   Eep.  1046 ;  27  N.  Y.  566. 

St.  Eep.  341 ;  6  L.  R.  A.  303;  7  Eail.  *  Leloup  v.  Mobile,  127  U.  S.  640; 

&  Corp.  L.  J.  127.  St.  Louis  v.  Western  Union  Tel.  Co., : 

=  People  V.  Davenport,  91 N.  Y.  574,  39  Fed.  Eep.  59.  This  latter  case  also 

581 ;   People  v.   Commissioners,   104  holds  that  a  tax  of  $5  per  year  upon 

N.  Y.  240;  People  v.  Commissioners,  every  telegraph  pole  used  by  an  inter- 

99  N.  Y.  154.  state  telegraph  company  within  the 
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such  a  company,  employed  in  conducting  its  business  within 
the  State,  is  taxable  by  the  State  as  a  part  of  the  general  mass  of 
taxable  property  within  the  State.*  The  principle  of  taxation* 
applied  both  to  domestic  and  foreign  corporations,  by  which 
the  property  of  a  foreign  telegraph  company  is  taxed  by  com- 
paring the  length  of  its  lines  within  the  State  with  the  length 
of  its  entire  lines,  is  not  open  to  any  objection  under  the 
Constitution  of  the  United  States,^  and  is  a  "reasonable"  ex- 
cise tax  under  the  Constitution  of  Massachusetts.'  But  while 
a  State  may  thus  tax  the  property  of  a  telegraph  company,  it 
may  not  lay  a  tax  upon  its  business,  in  so  far  as  it  consists  of 
transmitting  interstate  messages.  It  may  not,  for  instance,  lay 
a  tax  upon  every  message  transmitted  from  a  point  within  the 
State  to  a  point  without  the  State,  or  from  a  point  without  the 
State  to  a  point  within  the  State.'*  Nor  can  it  impose  a  license 
tax  upon  such  a  company  for  the  privilege  of  carrying  on  its 
business  within  the  State.* 

§  8123.  Taxation  of  ForeigD  Telepbone  Companies  having- 
Domestic  Companies  as  'Licensees.  —  The  principal  corpora- 
tion established  to  develop  this  great  invention  was  organized 
under  a  special  act  of  the  Legislature  of  Massachusetts,  "  to 
incorporate  the  American  Bell  Telephone  Company."  It  was 
held  by  the  Supreme  Court  of  the  United  States,  in  the  Tele- 
phone Case,"  that  the  authority  conferred  by  this  special  act 
authorized  it  to  select  its  corporate  name,  and  made  the  certifi- 
cate provided  by  another  statute'  conclusive  of  its  corporate 
existence.  Thus  organized,  this  company  proceeded,  as  many 
companies  organized  to  develop  patented  inventions  now  do, 

limits  of  a  city,  cannot  be  upheld  un-  •  Western  Union  Tel.  Oo.  v.  Attor- 

der  a  charter  power  to  regulate  tele-  ney-General,  125  V.  S.  530. 
graph  companies.  '  Ibid. 

1  Western  Union  Tel.  Co.  v.  Attor-  *  Telegraph  Company  v.  Texas,  105 

ney-General,  125  U.  S.530;  Attorney-  U.  S.  460. 

General  v.  Western  Union  Tel.  Co.,  '  Leloup  v.  Mobile,  127  U.  S.  640. 

33  Fed.  Kep.  129;   Western  Union  «  The  Telephone  Case,  126  U.  S,  1 ; 

Tel.  Co.  V.  State,  64  N.  H.  265 ;  «.  c.  t.  c.  sub  nom.  Dolbear  v.  American 

9  Atl.  Eep.  547.  Bell  Teleph.  Co.,  126  U.  S.  147. 
'  Mass.  Stat.  1870,  ch.  224,  §  411. 
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to  establish  sub-corporations,  so  to  speak,  in  eacb  of  the  States, 
which  were  to  be  its  licensees,  for  the  supposed  reason  that 
such  a  course  would  obviate  sundry  laws  unfriendly  to  for- 
eign corporations.  To  these  sub-corporations  it  leases  its 
instruments  and  licenses  their  use.  The  entire  business  of 
furnishing  telephonic  facilities  to  the  public,  which,  in  addi- 
tion to  the  instruments,  involves  the  maintenance  of  an  ex- 
tensive plant,  consisting  of  wires,  poles,  etc.,  is  carried  on 
by  these  local  bodies,  who  receive  the  compensation  paid 
by  the  public,  which  constitutes  the  entire  earnings  arising 
from  the  use  and  employment  of  the  company's  instruments 
in  the  particular  territory.  The  Bell  Company  receives  from 
the  local  companies,  as  compensation  for  the  use  of  its  instru- 
ments, at  its  office  in  Boston,  a  royalty,  payable  monthly,  in 
advance,  without  regard  to  whether  the  instruments  are  used 
or  not.  It  has  no  office  or  officer,  unless  it  be  those  of  the 
local  companies,  and  has  no  direct  business  relations  with  the 
public.  In  a  case  where  these  facts  were  developed,  wherein 
the  relations  between  the  parent  corporation  in  Massachusetts 
and  the  sub-corporations  in  New  York  were  under  considera- 
tion, it  was  held  that  the  local  companies  were  its  licensees, 
and  not  its  agents;  and  that  it  was  not  "  doing  business"  in 
New  York,  within  the  meaning  of  a  statute  of  that  State  * 
taxing  the  gross  earnings  of  telephone  companies  "doing 
business  in  this  State."  ^  It  appeared  that  the  contracts,  in 
addition,  provide  for  the  use  of  private  lines,  and  require 
leases  for  the  use  of  telephonic  instruments  to  the  patrons  of 
such  lines  to  be  made  in  the  name  of  the  Bell  Company;  but 
it  was  stipulated  that  the  provision  was  inserted  in  the  con- 
tracts to  prevent  the  illegitimate  use  of  private  lines  by  un- 
authorized persons,  and  to  guard  against  infringements  of  the 
company's  patents.  It  also  appeared  that  the  management 
and  control  of  the  entire  business  was  confided  to  the  local 
corporations,  without  any  material  distinction  between  th© 


»  Laws  N.  Y.  1881,  ch.  361,  §  6.  1057 ;  27  N,  Y.  St.  Rep.  459;  revers- 

'  People  w.  American  Bell  Teleph.     ing  s.  c.  60  Hun  (S,  Y.),  114  and  3 
Co.,  117  N.  Y.  241 ;  s.  c.  22  N.  E.  Eep.     N.  Y.  Supp.  733. 
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various  classes,  and  that  they  collect  the  dues  for  the  private 
lines,  as  in  other  cases,  paying  the  Bell  Company  a  royalty  for 
the  use  of  the  instruments.  In  view  of  these  facts,  the  court 
held  that,  even  in  respect  of  the  private  lines,  the  local  cor- 
porations were  not  agents  of  the  parent  corporation.'  Upon 
the  facts  above  stated,  the  fact  that  the  Bell  Company  was  a 
stockholder  in  the  local  corporations  did  not  render  its  local 
stock  taxable  in  New  York,  under  a  statute  of  that  State "  tax- 
ing the  capital  stock  of  all  corporations  doing  business  in  the 
State.'  A  similar  view  was  taken  of  this  question  in  Penn- 
sylvania, the  Supreme  Court  of  that  State  holding  that  the 
fact  that  the  Bell  Company  had  an  office  within  the  State,  and 
made  contracts  with  the  local  corporations  for  the  introduc- 
tion and  use  of  its  apparatus  within  the  State,  by  which  con- 
tracts it  reserved  to  itself  the  right  to  take  possession  of  the 
instruments  and  use  them,  upon  certain  breaches  of  the  con- 
tract by  the  local  companies,  did  not  render  the  parent  com- 
pany liable  to  taxation  upon  its  capital  stock,  under  the 
Pennsylvania  Act  of  June  7,  1879,  unless,  upon  such  breach 
of  the  contracts,  it  should  come  into  the  State  and  use  and 
operate  the  telephones  itself.* 

§  S124:.  Taxation  of  Express  Companies.  —  The  latest 
determination  of  the  Supreme  Court  of  the  United  States, 
announced  in  cases  already  considered  with  reference  to  the 
taxation  of  telegraph  companies,^  is  believed  to  exclude  the 
power  of  the  States  from  imposing  license  or  privilege  taa;es 
upon  express  companies,  in  so  far  as  those  taxes  affect  interstate 
or  foreign  commerce  carried  on  by  such  companies;  and  so  it 
has  been  held  by  several  courts.  A  decision  of  the  Supreme 
Court  of  the  United  States,  rendered  in  the  year  1872,  stands 

1  People  V.  American  Bell  Teleph.  1057;  27  N.Y.St.  Rep.  459;  revers- 

Co.,  117  N.  Y.  241 ;  s.  c.  22  N.  E.  Rep.  ing  s.  c.  50  Hun  (N.  Y.),  114,  and  3 

1057 ;  27  N.  Y.  St.  Rep.  459 ;  reversing  N.  Y.  Supp.  733. 

».  c.  50  Hun  (N.  Y.),  114,  and  3  N.  Y.  *  Com.  v.  American  Bell  Teleph. 

Supp.  733.  Co.,  129  Pa.  St.  217;  ».  c.  46  Phila. 

'  Laws  N.  Y.  1881,  oh.  361,  §  3.  Leg.  Int.  342 ;  24  "W.  N.  0.  (Pa.)  187 ; 

•  People  V.  American  Bell  Teleph.  18  Atl.  Rep.  122. 

Co.,  117  N.  y.  241 ;  «.  c.  22  N.  E.  Rep.  "  AnU,  §  8122, 
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directly  in  the  way  of  this  conclusion;*  and  as  that  court  is 
unfortunately  not  in  the  habit  of  saying  in  explicit  terms  that 
it  overrules  its  previous  decisions,  the  profession  have  to  take 
up  its  conflicting  decisions  and  do  the  best  they  can  with 
them,  and  they  really  do  not  know  where  this  question  stands. 
It  has  been  held  by  several  Federal  judges  that  a  State  cannot 
impose  a  license  tax  upon  an  express  company  engaged  in 
domestic  and  interstate  commerce,  except  in  so  far  as  the  tax 
is  confined  exclusively  to  its  domestic  commerce.''  They  pro- 
ceed upon  the  ground  that  the  case  of  Osborne  v.  Mobile'^  had 
been  overruled  by  Leloup  v.  Mobile;*  and  certainly  the  two 
cases  seem  irreconcilable.  Nor  can  the  principle  of  these 
decisions  be  evaded  by  the  State  legislature  resorting  to  a 
verbal  quibble.  Accordingly,  it  has  been  held  that  a  statute 
providing  that  a  license  or  privilege  tax  shall  be  paid  for 
transporting  one  or  more  packages  between  points  within  the 
State,  the  amount  of  such  tax  being  regulated  by  the  length 
of  the  lines  of  the  express  company,  is  in  effect  a  tax  upon 


1  Osborne  v.  Mobile,  16  Wall.  (U. 
S.)  479. 

'  United  States  Ex.  Co.  v.  Hem- 
mingway,  39  Fed.  Eep.  60;  United 
States  Ex.  Co.  v.  Allen,  39  Fed.  Eep. 
712. 

•  16  Wall.  (U.  8.)  479.  In  this  case 
it  appeared  that  the  State  of  Georgia 
had  chartered  a  company  to  transact 
a  general  forwarding  and  express  busi- 
ness. The  company  had  a  business 
oflBce  at  MobUe,  in  the  State  of  Ala- 
bama, and  so  did  an  express  business 
■which  extended  within  the  limits  of 
Alabama,  or  rather  made  contracts 
in  Alabama  for  that  species  of  trans- 
portation. An  ordinance  of  the  city 
of  Mobile  was  then  in  force,  requiring 
that  all  express  companies  or  railroad 
companies  doing  business  within  the 
city  and  haying  a  business  extending 
beyond  the  limits  of  the  State,  should 
pay  an  annual  license  of  $500,  which 
should  be  deemed  a,  first-grade  license ; 


that  every  express  or  railroad  com- 
pany doing  business  within  the  limits 
of  the  State  should  take  out  a  license, 
called  a  second-grade  license,  and  pay 
therefor  $100;  and  that  every  such 
company  doing  business  within  the 
city  should  take  out  a  third-grade  li- 
cense and  pay  therefor  $50;  —  and 
subjecting  any  person  or  corporation 
violating  its  provisions  to  a  fine  for 
each  day  of  such  violation.  It  was  held 
that  the  ordinance,  in  so  far  as  it  re- 
quired the  payment  by  a  foreign  cor- 
poration of  a  tax  or  fee  for  a  license 
to  transact  within  the  domestic  State 
its  business,  although  extending  be- 
yond the  limits  of  the  State,  was  not 
repugnant  to  the  provisions  of  the 
commerce  clause  of  the  Constitution 
of  the  United  States.  Osborne  v.  Mo- 
bile, 16  Wall.  (U.  S.)  479.  Compare 
Wiggins  Ferry  Co.  v.  East  St.  Louis, 
107  U.  S.  365. 
*  127  U.  S.  640. 
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its  interstate  business,  and  hence  unconstitutional.*  A  late 
authoritative  judicial  exposition  of  this  question  is  to  the 
effect  that  a  statute  which,  after  defining  express  companies, 
requires  them  and  their  agents  within  the  State  to  make 
returns  to  the  taxing  officers  of  the  State  of  the  gross  receipts 
accruing  from  their  business  done  within  the  State,  and  laying  a 
percentage  tax  upon  such  gross  receipts,  first  deducting  there- 
from the  amounts  paid  by  such  express  companies  to  railroad 
and  other  transportation  companies  for  their  facilities  of  trans- 
portation, —  is  not  in  violation  of  the  commerce  clause  of  the 
Federal  constitution,  because  it  is  not  a  tax  upon  interstate, 
but  is  strictly  a  tax  upon  intrastate,  business."  Nor  is  such 
a  tax  prohibited  by  that  clause  of  the  Fourteenth  Amendment 
to  the  Federal  constitution,  which  restrains  the  States  from 
denying  to  persons  within  their  limits  the  equal  protection  of 
their  laws.  The  reason  is  that  it  is  not  an  unjust  discrimina- 
tion against  express  companies  to  tax  them  as  a  class  different 
from  other  transportation  companies;  seeing  that  the  former  own 
little  or  no  property,  but  conduct  their  business  by  hiring  the 
facilities  of  other  transportation  companies;  while  the  latter 
companies  own  their  own  facilities  of  transportation,  which 
are  taxed  within  the  State  in  common  with  other  property.' 

§  8125.  Taxation  of  Sleeping-car  Companies.  —  Since  it 
is  competent  for  a  State  to  tax  all  property,  real  or  personal, 
within  its  limits,  although  employed  in  the  operations  of 
interstate  commerce,*  it  is  competent  for  it  to  lay  a  tax  upon 

•  United  States  Ex.  Co.  v.  Allen,  39  transported  to  another  point  in  this 

Fed.  Eep.  712.    The  statute  (Tenn.  State,  per  annum,  $3,000."    It  was 

Act,  April  8,  1889)  provided  that  ex-  held  that  this  tax  was  unconstita- 

presB  companies  should  pay  a  tax,  tional.    Ibid, 

"in  lieu  of  all  other  taxes  except  od  '  racific  Ex.  Co.  v.  Seibert,  142 

valorem  tax,  if  the  lines  are  less  than  U.  S.  339,  where  the  Missouri  statute 

100  miles  long,  for  one  or  more  pack-  which  was  held  valid  is  set  out :  Af-' 

ages  taken  up  at  one  point  in  this  firming  «.  c.  44  Fed.  Rep.  310. 

State   and   transported    to   another  '  Pacific  Ex,  Co.  v.  Seibert,  142 

point  in  this  State,  per  annum,  $1,000.  U.  S.  339 ;  affirming  g.  c.  44  Fed.  Eep. 

If  the  lines  are  more  than  100  miles  310. 

long,  for  one  or  more  packages  taken  '  Ante,  §  8094. 
up  at  one  point  in  this  State  and 
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sleeping-car  companies  created  under  the  laws  of  other  States, 
admeasured  upon  the  whole  stock  of  the  company,  in  the 
proportion  which  the  number  of  miles  over  which  its  cars 
are  operated  within  the  State  bears  to  the  whole  number  of 
miles  over  which  its  cars  are  operated,  —  although  its  cars 
Tun  into,  through,  and  out  of  the  State.^  But  it  has  been 
held  that  a  State  has  no  power  to  lay  a  tax  upon  the  earn- 
ings of  a  sleeping-car  company  engaged  in  interstate  busi- 
ness, although  the  tax  is  admeasured  upon  the  proportion 
which  the  distance  traveled  by  the  cars  of  such  company 
through  the  State  bears  to  the  entire  distance  traversed  by 
the  cars  of  such  company  for  which  fares  are  charged.' 
But  a  statute,'  which  imposes  a  license  or  privilege  tax  of  a 
certain  sum  per  annum  upon  every  sleeping-car  or  coach 
used  or  run  over  a  railroad  in  that  State,  and  not  owned 
by  the  railroad  upon  which  it  is  run,  is  void  in  so  far  as  it 
applies  to  the  interstate  transportation  of  passengers  carried 
over  railroads  in  that  State,  into,  out  of,  or  across  that  State, 
in  sleeping-cars  owned  by  a  corporation  of  Kentucky  and 
leased  by  it  for  transportation  purposes  to  Tennessee  railroad 
corporations,  the  latter  receiving  the  transit  fare,  and  the  for- 
mer the  compensation  for  the  sleeping-car  accommodations.* 
The  principle  of  the  decision  is  that  the  tax  in  question  is  a 
license  tax  imposed  by  a  State  for  the  privilege  of  conducting 
the  operations  of  interstate  commerce  within  the  State,  which, 
as  already  seen,  is  unconstitutional.^ 

'  Pullman's  Palace  Oar  Oo. ».  Penn-  ing  it  a  "public  highway  tax"  and 
eylvania,  141  TJ.  S.  18 ;  a.  c.  11  Sup.  levying  it  upon  railway  corporations 
Court  Eep.  876;  affirming  g.  e.  107  running  the  Pullman  palace  sleeping- 
Pa.  St.  156.     See  ante,  §  8097.  cars,  at  the  rate  of  $3  per  mile  for 

'  State   V.  Woodruff   Sleeping-car  each  mile  of  the  railroads  in  the  State 

Co.,  114  Ind.  155;  s.  c.  15  N.  E.  Eep.  over  which  such  cars  are  run.    Ark. 

814.     Query,  .where  the  tax  is  thus  Acts  1887,  No.  128,  p.  225. 
admeasured,  is  there  any  distinction  '  Laws  Tenn.  77,  ch.  16,  §  6. 

between  a  tax  upon  earnings  and  a  tax  *  Pickard  v.  Pullman  Southern  Car 

upoapropertyt   And  is  not  the  princi-  Co.,  117  U.  S.  84;  Tennessee  v.  Pull- 

ple  of  this  case  overruled  by  the  case  man  Southern  Car  Co.,  117  U.  S,  51; 

previously  cited?    The  Legislature  of  overruling  Pullman  Southern  Car  Co. 

Arkansas   has    sought  to  avoid  any  v.  Gaines,  3  Tenn.  Ch.  587. 
Federal  objection  to  the  tax  by  call-  '  Ante,  §  8107.    Some  of  the  States, 
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§  8126.  Taxation  of  Ferry  ^Companies  Incorporated  in 
Other  States.  —  A  company  chartered  in  another  State  and 
operating  a  line  of  ferry  boats  between  a  point  in  that  State 
and  a  point  in  the  taxing  State,  which  has  all  of  its  property 
in  the  State  of  its  creation,  and  no  property  in  the  taxing 
State,  except  slips  and  wharves  for  the  landing  of  its  boats 
and  the  discharge  and  taking-on  of  its  passengers  and  freight, 
and  whose  boats  are  registered  at  its  home  port  within  the 
State  of  its  creation, — cannot  be  taxed  in  respect  of  its  capi- 
tal stock  by  the  other  State;  for  this  is  an  interference  with 
interstate  commerce,  such  as  is  prohibited  by  the  Constitution 
of  the  United  States/  But  from  the  principle  declared  by 
the  same  court  in  a  subsequent  case,  it  would  seem  clear  that 
its  wharves  and  other  property  within  the  taxing  State,  though 
used  in  the  landing  of  its  boats  and  in  its  operations  of  inter- 
state commerce,  are  taxable  as  property  within  that  State." 
The  ferry  boats  of  such  a  corporation  cannot  be  taxed  as 
.property  "  within  the  city,"  to  which  the  boats  ply,  and  at 
whose  wharves  they  touch  for  the  discharge  and  taking-on 
of  freight  and  passengers,  where  they  are  habitually  laid  up 
when  not  in  use,  and  where  their  pilots  and  engineers  reside, 
and  where  the  real  estate  of  the  corporation  owning  them, 
including  its  freight  warehouse,  is  situated  on  the  opposite 
shore  of  the  river  in  another  State.     Nor  is  this  conclusion 


in  their  taxing  laws,  pursue  the  pol-  between  the  sleeping-car  company- 
icy  of  assessing  the  tax  which  they  and  the  railroad  company,  the  latter 
lay  in  respect  of  sleeping-cars,  not  had  such  a  community  of  interest  and 
against  the  company  owning  the  cars,  such  a  qualified  property  in  the  sleep- 
but  against  the  railroad  company  ing-cars  for  the  time  being,  that,  for 
using  them  under  a  contract  arrange-  the  purposes  of  taxation,  they  must 
ment  with  the  company  owning  them,  be  regarded,  under  the  statute,  as  be- 
See,  for  instance,  Kennedy ».  St.  Louis  longing  to  the  rolling  stock  of  the 
&c.  E.  Co.,  62  111.  395,  where  a  tax  railroad  company,  and  subject  to  be 
upon  Pullman   palace  cars  was  as-  taxed  as  such. 

sessed  against  the  railroad  company  '  Gloucester  Ferry  Oo.  v.  Pennsyl- 

over  whose  road  the  cars  were  hauled  vania,  114  U.  S.  196. 
with  its  passenger  coaches,  and  it  was  '  The  case  referred  to  is  Western 

held  that  the  assessment  was  valid.  Union  Tel.  Co.  v.  Attorney-General, 

The  court  proceeded  upon  the  view  125  XT.  S.  530,  where  the  principle 

that,  under  the  contract  arrangement  was  plainly  established. 
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altered  by  the  fact  that  the  boats  were  enrolled,  in  pursuance 
of  the  Federal  navigation  laws,  at  the  city  attempting  to  impose 
the  tax;  that  the  ferry  company  had  an  office  there;  that  its 
president,  vice-president,  and  other  officers  lived  there;  that 
the  stockholders  mainly  resided  there,  and  not  in  the  opposite 
State;  and  that  there  the  ordinary  business  meetings  of  the 
directors  were  held,  and  its  moneys  received  and  disbursed, 
and  its  corporate  seal  kept.* 

§  8127.  Taxation  of  Foreign  Railroad  Companies  Operat- 
ing' Domestic  Railroads  under  a  liCase.  —  It  is  unnecessary 
to  state  that  a  railroad  corporation  created  under  the  laws  of 
a  State  cannot,  by  leasing  its  railroad  to  a  foreign  corporation, 
withdraw  it  from  the  power  of  taxation  which  the  State  pos- 
sesses over  all  property  within  its  limits;  but  the  lessee  corpo- 
ration, by  its  act  of  entering  the  domestic  State  to  operate  the 
leased  railroad,  may  subject  itself  to  a  principle  of  taxation 
different  from  that  which  may  be  exercised  against  it  in  the 
State  of  its  own  creation.  It  may,  for  instance,  be  compelled 
to  pay  a  tax  assessed  upon  the  franchises  and  capital  stock  of 
the  lessor  corporation  whose  road  it  operates.^  On  the  other 
hand,  it  will  not  be  entitled  to  exemptions  from  taxation  which 
were  enjoyed  by  the  lessor  corporation  under  its  charter,  for 
exemptions  from  taxation  are  not  assignable.' 

§  8128.  Taxation  of  Interstate  Bridge   Companies.  —  We 

have  already  had  occasion  to  notice  the  peculiar  character 
ascribed  by  judicial  construction,  to  corporations  created  by 

>  St.  Louis  V.  Ferry  Co.,  11  Wall,  road    property    to    a    Pennsylvania 

(U.  S.)  423;  overruling  St.  Louis  v.  corporation, — it  was  held  that  the 

Wiggins  Ferry  Co.,  40  Mo.  580.    Com-  Legislature  of  New  Jersey  might  im- 

pare  Wiggins  Ferry  Co.  v.  East  St.  pose  a  tax  upon  the  gross  earnings  of 

Louis,  107  U.  S.  365.  the  lessee    corporation  acquired    in 

"  Eailroad  Co.  v.  Vance,  96  U.  S.  operating  the  railroad,  althbugh  the 

450.  lessor  corporation  would  have  been 

*  Ante,  §  5576.    When,  therefore,  a  exempt  from  such  taxation.    State  v. 

New  Jersey  railroad  corporation  en-  Delaware  &c.  K.  Co.,  30  N.  J.  L.  473. 

joyed,  on  paytnent  of  a  certain  tax  on  The  tax  itself  was  of  such  a  nature  as 

its  capital  stock,  an  exemption  from  to  be  void  under  the  Federal  constitu- 

any  further  tax,  and  leased  its  rail-  tion.    Ante,  §§  8118,  8119. 
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the  concurrent  legislation  of  two  States  for  the  purpose  of 
operating  an  interstate  bridge,  or  a  continuous  line  of  railway 
crossing  the  boundary  line  between  the  two  States,  — the  con- 
clusion being  that  such  a  corporation  is  a  domestic  corporation 
within  the  limits  of  each  State.  From  this  it  logically  follows 
that  it  is  taxable  within  each  State  as  a  domestic  corporation.' 
It  is  a  conclusion  equally  clear  that  so  much  of  its  fixed  prop- 
erty as  is  situated  outside  the  limits  of  the  taxing  State  is  not 
subject  to  taxation  by  that  State,  because  it  is  not  competent 
for  one  State  to  tax  property  the  situs  of  which  is  beyond  its 
jurisdiction.^  If  these  two  principles  are  kept  in  mind,  there 
would  seem  to  be  no  difi&culty  in  solving  all  the  questions 
that  may  arise  in  respect  of  the  power  of  either  of  the  States 
creating  such  a  corporation  to  tax  it  or  its  property.  Either 
of  the  States  can  tax  the  franchise  of  the  corporation,  because 
each  State  granted  the  franchises;  either  State  can  tax  the 
capital  stock  of  the  corporation,  because  in  either  State  it  is 
a  domestic  corporation;  and  either  of  the  States,  or  a  munici- 
pal corporation  within  either  of  them,  can  tax  the  fixed  prop- 
erty of  such  an  interstate  corporation,  even  to  the  boundary 
of  the  State.'  Thus,  in  respect  of  an  interstate  bridge  built 
by  a  corporation  created  by  the  concurrent  legislation  of  two 
adjacent  States,  either  State  may  tax  it  to  the  center  of  the 
stream;  *  and  so  may  a  municipal  corporation  within  either 
State,  within  whose  limits  the  bridge  has  its  abutments  and 
approaches.^  Some  difficulty  arises  in  each  State  apportion- 
ing in  a  just  manner  a  tax  upon  the  capital  and  surplus  of  such 
an  interstate  corporation;  but  it  has  been  held,  in  respect  of 
an  interstate  bridge  company  created  by  the  concurrent  legis- 
lative action  of  two  States,  that  its  capital  and  surplus  are 

1  Quincy  Railroad  Bridge  Oo.  v.  State  v.  Metz,  29  N.  J.  L.  122 ;  s.  c.  31 

Adams  County,  88  111.  615 ;  Easton  N.  J.  L.  878. 

Bridget).  County,  9  Pa.  St.  415 ;  State  '  St.  Louis  Bridge  Co. «.  East  St. 

V.  Metz,  32  N.  J.  L.  199.  Louis.  121  111.  238 ;  «.  c.  12  N.  E.  Bep. 

»  Ante,  §  8094.  728;  State  v.  Metz,  29  N.  J.  L.  122; 

•  Quincy  Eailroad  Bridge  Co.  v.  State  v.  Metz,  31  N.  J.  L.  378 ;  Cass 
Adams  County,  88  ni.  615.  County  v.    Chicago  &C.   E.  Co.,   25 

*  St.  Louis  Bridge  Oo.  v.  People,  Neb.  348. 
125  111.  226;  s.  c.  17  N.  E.  Eep.  468; 
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taxable  in- both  States,  on  the  principle  that  one-half  apper- 
tains to  each  State,  —  deducting,  of  course,  such  portion  as 
may  be  found  to  have  been  invested  in  securities  of  the 
United  States.^  Upon  the  same  principle  of  equitable  appor- 
tionment, if  either  State  were  to  lay  a  tax  upon  the  franchise) 
each  State  would  lay  the  tax  upon  no  more  than  one-half  of 
the  estimated  value  of  the  whole  franchise  of  the  corporation; 
though  it  is  to  be  conceded  that  there  is  no  rule,  beyond  the 
discretion  of  the  legislature,  for  the  valuation  of  a  corporate 
franchise  for  the  purposes  of  taxation.* 

§  S129.  Methods  of  Assessment  of  Interstate  Bridges. — 

In  regard  to  the  methods  of  assessment  and  taxation,  it  has 
been  held  that  an  interstate  railroad  bridge  company,  owned  by 
a  domestic  railroad  corporation  and  constituting  a  part  of  its 
road,  is  taxable  as  a  part  of  its  road,  and  not  as  a  separate  struct- 
ure, even  though  it  is  used  in  part  as  a  toll-bridge  for  ordi- 
nary travel.'  And  the  rule  is  the  same  in  Illinois,  where  it  is 
held  that  such  a  bridge  comes  within  the  denomination  of  a 
"  railroad  track,"  and  is  therefore  to  be  assessed  only  by  the 
State  Board  of  Equalization.* 

'  State  V.  Metz,  32  N.  J.  L.  199.  tion,  the  number  of  miles  of  railroad 
'  See  ante,  i  5561.  in  each  organized  county,  and  the  total 
'  State  u.  Hannihal  &c.  E.  Co.,  97  number  of  miles  in  the  State,  "includ- 
Mo.  348;  s.c.  10  S.  W.  Bep.  436;  37  ing  roadbed,  right  of  way;  and  su- 
Am.  &  Eng.  Eail.  Cas.  406.  That  the  perstructure  thereon,"  etc.,  does  not 
sole  object  of  the  Illinois  Act  of  1873,  require  a  return  of  the  bridges  con- 
as  to  the  "  taxation  of  bridges  across  structed  over  the  Missouri  River ;  that 
navigable  waters  on  the  border  of  this  river  being  a  navigable  stream,  the 
State,"  was  to  declare  such  structures  right  to  bridge  which  can  be  obtained 
real  estate  for  the  purposes  of  sale  for  only  by  an  act  of  Congress,  and  such 
taxes  of  the  corporation,  —  seeQuincy  bridge,  when  constructed,  not  being 
B.  Bridge  Co.  v.  Adams  County,  88  111.  a  part  of  the  roadbed  or  superstruc- 
615.  ture  thereon.  But  such  bridge,  not 
'  Anderson  v.  Chicago  &c.  E.  Co.,  being  within  the  definition  of  "  road- 
117  111.  26;  s.  c.  7  N.  E.Bep.  129.  On  bed,  right  of  way,  or  superstructure 
the  other  hand,  it  has  been  held  that  thereon,"  any  part  of  it  within  the 
a  statute  of  Nebraska  (Oomp.  Stats,  body  of  a  county,  is  assessable  for  tax- 
Neb.,  ch.  77,  §  39),  requiring  the  offl-  ation  by  the  local  taxing  officers  of 
cers  of  railroad-corporations  within  the  the  county.  Cass  v.  Chicago  &c.  R.Co. , 
State  to  return  to  the  auditor  of  pub-  25  Neb.  348;  «.  c.  41  N.  W.  Rep.  246; 
lie  accounts,  for  assessment  and  taxa-  Chicago  &c.  R.  Co.  v.  School  District 
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§  8130.  Taxation  of  Property  of  Railroads  Consolidated 
with  Foreign  Railroad  Companies.  —  The  taxation  of  the 
property  of  a  consolidated  railroad  company  created  by  the  con- 
current action  of  two  States,  whose  railway  property  crosses 
the  interstate  boundary  and  lies  within  each  State,  should  pro- 
ceed on  substantially  the  same  principles  as  the  taxation  of 
the  property  of  interstate  bridges,  already  considered.'  Such 
a  corporation  is  a  domestic  corporation  within  each  State;* 
and,  on  principles  of  justice,  its  franchise  is  taxable  in  each 
State,  because  each  State  has  granted  i1.  Its  capital  is  also 
taxable  in  each  State,  because  its  capital  stock  has  been 
created  under  the  authority  of  each  State.  Its  property  is 
also  taxable  in  each  State  to  the  extent  that  it  has  a  situs 
within  each  State.'  But  in  taxing  its  capital  stock,  its  fran- 
chises, or  its  property,  each  State  should,  if  it  desires  to  do 
justice  and  avoid  double  taxation,  apportion  the  tax  in  the 
proportion  that  the  value  of  the  property  of  the  corporation, 
having  its  situs  within  the  taxing  State,  bears  to  the  value  of 
its  property  having  its  situs  outside  the  taxing  State.*    The 

No.  1, 25  Neb.  359 ;  «.  c.  41  N.  W.  Eep.  »  Delaware  Bailroad  Tax,  18  WalL 

249;  2  L.  E.  A.  188;  5  Bail.  &  Corp.  (U.  S.)  206. 

L.  J.  304 ;  dlstingaishiDg  Anderson  v.  *  This  principle  is  clearly  brought 
Chicago  &c.  E.  Co.,  117  HI.  26;  g.  c.  7  ont  by  Judge  Pearson  in  an  opinion 
N.  E.  Eep.  129.  Under  a  statute  of  which  was  adopted  by  the  Supreme 
Iowa  relating  to  the  taxation  of  rail-  Court  of  Pennsylvania  in  Pittsburg 
roads,  bridges  over  the  Mississippi  or  &c.  E.  Co.  v.  Com.,  66  Pa.  St.  73;  g.  c. 
Missouri  rivers  are  not  taxed  as  por-  5  Am.  Eep.  344;  3  Brewst.  (Pa.)  355. 
lions  of  the  railroads  to  which  they  In  Com.  v.  Cleveland  &c.  E.  Co.,  29 
belong,  but  are  assessed  and  taxed  on  Pa.  St.  370,  it  was  also  said,  speaking 
the  same  basis  as  the  property  of  in-  with  reference  to  a  tax  laid  upon  the 
dividnals,  by  the  local  assessors  of  the  dividends  declared  by  such  a  corpora- 
districts  in  which  they  are  situated;  tion:  "  So  far  as  it  has  existence  as  a 
nor  does  this  violate  a  constitutional  railroad  company  in  our  State,  it  is  a 
provision  against  unequal  taxation,  company  incorporated  by  our  law, 
Slissouri  Valley  &c.  E.  Co.  v.  Harri-  and  sabject  to  the  same  taxes  as 
son  County,  74  Iowa,  283;  <.  c.  37  other  like  companies,  and  on  plain 
N.  W.  Eep.  372.  principles  of  jnstice  it  ought  to  be  so 
1  AnU,  §§  8128,  8129.  regarded."  Ibid.  373.  So  it  was  held 
'  Delaware  Bailroad  Tax,  18  Wall,  that  the  property  of  an  interstate 
(U.  S.)  206;  atUe,  §§  47,  319,  320,  688,  bridge  company,  consisting  of  a  fund 
7438, 7452,  7472,  7490,  7799,  7817,  7891,  of  money  accumulated  in  a  bank  in 
8012,  8020,  8128.  the  taxing  State,  for  the  purposes  of 
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fact  that  a  railroad  company,  created  under  the  laws  of  the 
domestic  State,  becomes,  by  permission  of  the  domestic  State, 
and  through  the  concurrent  assent  of  another  State,  consoli- 
dated with  a  corporation  created  in  such  other  State,  does  not 
change  the  principle  of  taxation  which  had  previously  been 
applicable  to  the  property  of  the  domestic  railroad  company 
situated  within  the  State;  but,  in  the  absence  of  any  statutory 
change  taking  place  with  a  special  reference  to  such  a  con- 
solidation, the  taxing  officers  should  apply  the  same  principle 
of  taxation  as  heretofore.* 

§  8131.  Exemption  of  Poreiffn  Corporations  from  Taxa- 
tion.—  On  the  principle  that  eccemptions  from  taxation  are  to 
be  strictly  construed,  it  has  been  held  that  a  statute  authorizing 
a  railroad  company,  created  under  the  laws  of  another  State,  to 
extend  its  line  through  the  domestic  State,  on  condition  of  the 
payment  of  the  annual  sum  of  $10,000,  does  not  operate  to 
exempt  the  company  from  a  general  tax  imposed  upon  all 
railroads  within  the  State."  In  like  manner,  a  statute  of  Dela- 
ware, under"which  a  railroad  company  chartered  by  that  State 
had  consolidated  with  a  railroad  company  chartered  by  another 
State,  requiring  the  new  company  to  pay  annually  into  the 
treasury  of  the  State  a  tax  of  one-quarter  of  one  per  cent 
of  $400,000,  did  not  prevent  a  subsequent  legislature  from 
imposing  a  further  or  different  tax  upon  the  company.  The 
amount  designated  was  regarded  as  merely  a  declaration  of 
the  tax  which  should  be  annually  payable  until  a  different 
rate  should  be  established  by  the  legislature.' 

rebuilding  and  repairing  the  property  '  Chicago  &c.  R.  Go.  v.  Auditor- 

and  providing  against  decay,  was  tax-  General,  53  Mich.  79,  92 ;  Delaware 

able  in  that  State,  —  the  principle  be-  Railroad  Tax,  18  Wall.  (U.  S.)  206. 
ing  that  "  this  State  can  tax  all  that  •  Erie  R.  Co.  v.  Com.,  66  Pa.  St.  84 ; 

is  within  its  bounds,  and  which  re-  t.  c.  5  Am.  Rep.  351 ;  affirmed,  21 

ceives  protection  from  its  laws,  unless  Wall.  (U.  S.)  492. 
exempted  by  the  Constitution  of  the  '  Delaware  Railroad  Tax,  18  Wall. 

United   States,   or   of   this   State."  (U.  S.)  206.     A  statute  exempting 

Easton  Bridge  v.  County,  9  Pa.  St.  from  taxation  foreign  capital  trans- 

415.    See  also  Com.  v.  Trenton  Dela-  mitted  to  agents  within  the  domestic 

ware  Bridge  Co.,  9  Am,  Law  Reg.  State  for  the  purposes  of  investment 

(o.  s.)  298.  or  otherwise,  operated  in  such  a  way 
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§  8132.  Retaliatory  Taxation  of  Foreign  Corporations.  — 

We  have  already  noticed  the  existence  of  statutes  in  some  of 
the  States  imposing,  by  way  of  retaliation,  the  same  conditions 
upon  foreign  corporations  entering  to  do  business  within  their 
limits,  as  are  imposed  by  the  laws  of  the  State  creating  the 
particular  corporation  upon  similar  corporations  of  the  domes- 
tic State  doing  business  therein.'  We  now  have  another  and 
similar  principle  of  retaliation  in  the  statutes  of  some  of  the 
States  relating  to  taxation.  Such  statutes  generally  prescribe 
a  rule  or  basis  of  taxation  in  regard  to  all  corporations,  domes- 
tic and  foreign,  or  in  regard  to  all  foreign  corporations  doing 
business  within  the  State,  and  then,  in  a  separate  section,  add> 
by  way  of  qualification,  the  provision  which  is  to  be  applied 
against  foreign  corporations  in  cases  where  a  more  onerous 
principle  of  taxation  is  applied,  in  the  State  creating  such  cor- 
porations, against  corporations  created  by  the  domestic  State 
and  doing  business  in  the  other  State.* 


that  a  foreign  banking  corporation, 
having  an  agency  permanently  estab- 
lished in  the  city  of  New  York,  to 
which  it  transmitted  its  surplus  funds 
to  be  employed  in  temporary  loans, 
subject  at  all  times  to  its  control  and 
drafts,  was  not  liable  to  taxation  on 
the  funds  so  employed.  People  v. 
Commissioners,  59  N.  Y.  40;  revers- 
ing «.  c.  1  Thomp.  &  0.  (N.  Y.)  630. 

'  Ante,  §§  7930,  7931. 

'  The  following,  from  the  statute 
books  of  Ohio,  will  suffice  for  an  ex- 
ample: "When,  by  the  laws  of  any 
other  State  or  nation,  any  taxes,  fines, 
penalties,  license  fees,  deposits  of 
money,  or  of  securities  or  other  obli- 
gations or  prohibitions,  are  imposed 
on  insurance  companies  of  this  State, 
doing  business  in  such  State  or  nation, 
or  upon  their  agents  therein,  so  long 
as  such  laws  continue  in  force,  the 
same  obligations  and  prohibitions,  of 
whatever  kind,  shall  be  imposed  upon 
all  insurance  companies  of  such  other 
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State  or  nation  doing  business  within 
this  State,  and  upon  their  agents 
here."  Kev.  Stat.  Ohio,  i  282.  The 
construction  put  upon  this  statute  is 
that  it  is  "protective  in  its  character, 
its  purpose  being  to  protect  Ohio  in- 
surance companies  from  impositions 
which  might  be  put  upon  them  by 
other  States,  and  not  retaliatory  in 
the  sense  of  first  imposing  upon  for- 
eign companies  such  taxes  as  are 
imposed  upon  other  foreign  corpora- 
tions under  like  circumstances,  and 
then,  in  addition,  a  sum  equal  to  what 
other  States  may  impose  upon  our 
companies  doing  business  there.  And 
the  Superintendent  of  Insurance  per- 
forms his  whole  duty  in  the  matter 
when  he  requires  companies  organized 
out  of  this  State  to  pay,  in  addition 
to  the  amount  paid  as  taxes  in  the 
several  counties,  a  sum  sufficient  to 
make  the  total  equal  to  the  amount 
that  would  be  realized  were  the  rule 
of  taxation  of  the  State  under  whose 
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§  8133.  Taxes  or  Tolls  for  the  Use  of  Improved  Facilities  of 
Navigation.  —  It  is  competent  for  a  State  to  improve  the  nav- 
igation of  rivers  wholly  within  its  boundaries,  by  removing 
obstructions,  deepening  their  channels,  etc.,  provided  the  free 
navigation  of  such  rivers  is  not  thereby  impaired,  and  pro- 
vided that  any  system  for  the  improvement  of  their  navi- 
gation devised  by  the  general  government  is  not  thereby 
defeated.'  To  meet  the  cost  of  such  improvements  the  States 
may  levy  a  general  tax,  or  may  lay  a  toll  upon  all  those  who 
use  the  rivers  and  harbors  thus  improved.  The  improve- 
ments are  in  this  respect  like  wharves  and  docks,  constructed 
to  facilitate  commerce  in  loading  and  unloading  vessels."  The 
tolls  or  charges  levied  upon  vessels  in  such  a  case  can  hardly 
be  called  a  tax:  they  are  rather  in  the  nature  of  compensation 
exacted  by  the  State,  of  the  owners  of  vessels,  domestic  or  for- 
eign, in  return  for  the  special  facilities  which  the  efforts  of 
the  State  have  afforded  them.  The  regulation  of  such  tolls 
or  charges  is  mere  matter  of  domestic  administration,  entirely 
under  the  control  of  the  State.' 

§  8134.  Excise  Taxes  upon  Foreign  Corporations  in  Massa- 
chasetts.  —  The  Constitution  of  Massachusetts  confers  upon  the 
General  Court  the  power  "  to  impose  and  levy  reasonable  duties  and 
excises  upon  any  produce,  goods,  wares,  and  merchandise,  and  corn- 
laws  the  foreign  company  is  organ-  sation  for  valuation  of  such  policies, 
ized,  applied  to  such  company's  busi-  notwithstanding  such  company  has 
ness  transacted  in  this  State."  State  paid  a  like  charge  in  former  years, 
V.  Beinmnnd,  45  Ohio  St.  214,  217.  and  has  furnished  to  such  superin- 
When,  therefore,  a  foreign  insurance  tendent,  at  his  request,  the  data  from 
company  has  furnished  to  the  Super-  which  such  valuation  was  made, 
intendent  of  Insurance  a  certificate  State  v.  Eeinmund,  45  Ohio  St.  214; 
of  the  valuation  of  its  policies  in  force  s.  c.  2  Rail.  &  Corp.  L,  J.  422 ;  16  Ins. 
on  the  31st  day  of  December  preced-     L.  J.  626. 

ing,  upon  the  lives  of  citizens  of  this  '  Mobile  Co.  v.  Kimball,  102  U.  8. 

State,  made  by  the  proper  State  offi-      691,   699 ;   Sands  v.  Manistee  River 
cer  of  the  State  under  whose  laws  such      Imp.  Co.,  123  U.  S.  288,  295. 
company  is  organized,  and  such  valu-  '  Huse  v.  Glover,  119  U.  S.  543; 

ation  is  according  to  the    standard      Sands  v.  Manistee  Biver  Imp.  Co., 
provided  in  section  279  of  the  Revised      123  U.  S.  288,  295. 
Statutes  of  Ohio,  such  superintendent  °  Sands  v.  Manistee   River  Imp. 

is  not  authorized  to  require  compen-     Co.,  128  U.  S.  288,  295. 
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modities  whatsoever,  brought  into,  produced,  manufactured,  or  being 
within  the  Commonwealth.""  Under  this  provision,  it  has  been 
uniformly  held  that  the  legislature  has  the  power  to  impose  an 
excise  tax  upon  any  business  or  calling  exercised  within  the  Common- 
wealth, and  upon  any  franchise  or  privilege  conferred  by  or  exer- 
cised therein.'  The  power  to  lay  an  excise  tax  upon  the  business  or 
franchises  of  a  corporation,  done  or  exercised  within  the  State,  is  sus- 
tained under  a  forced  and  unnatural  construction  of  the  word  "  com- 
modities," used  in  the  above  clause.'  The  extreme  importance  of 
this  interpretation  and  the  unjust  results  flowing  from  it,  are  dis- 
covered in  reading  the  clause  of  the  Constitution  of  Massachusetts 
immediately  preceding  the  one  above  quoted,  which  confers  upon 
the  General  Court  the  power  "  to  impose  and  levy  proportional  and 
reasonable  assessments,  rates,  and  taxes,  upon  all  the  inhabitants  of, 
and  persons  resident,  and  estates  lying,  within  the  said  Common- 
wealth." Thus,  in  imposing  other  than  excise  taxes,  the  legislature 
is  restrained  to  the  duty  of  making  them  "proportional";  but  in 
the  imposition  of  excise  taxes,  it  is  under  no  restraint  except  to 
make   them    "reasonable."     Excise   taxes   laid  upon   corporations, 


*  Const.  Mass.,  ch.  1,  art.  4. 

'  Portland  Bank  v.  Apthorp,  12 
Mass.  252;  Com.  v.  People's  Five 
Cents  Savings  Bank,  5  Allen  (Mass.), 
428;  Connecticut  Mutual  Life  Ins. 
Co.  V.  Com.,  133  Mass.  161, 163. 

'  "  The  power  to  determine  what 
callings,  franchises,  or  privileges,  or, 
to  use  the  language  of  the  constitu- 
tion, '  commodities,'  shall  be  subject 
to  an  excise  tax,  and  the  amount  of. 
such  excise,  belongs  exclusively  to 
the  legislature."  Connecticut  Mu- 
tual Life  Ins.  Co.  v.  Com.,  133  Mass. 
161,  163.  "  It  must  have  been  under 
this  general  term, '  commodity,'  which 
signifies  convenience,  privilege,  prof- 
it, and  gains,  as  well  as  goods  and 
wares,  which  are  only  its  vulgar 
signification,  that  the  legislature  as- 
sumed the  right,  which  has  been 
uniformly,  and  without  complaint, 
exercised  for  thirty  years,  of  exacting 
a  sum  of  money  from  attcirneya,  and 
barristers  at  law,  vendue  masters, 
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tavern-keepers,  and  retailers."  Port- 
land Bank  o.  Apthorp,  12  Mass.  252, 
256;  reaffirmed  in  Com.  v.  People's 
Five  Cents  Savings  Bank,  5  Allen 
(Mass.),  428.  It  is  perfectly  obvious 
that  the  word  "commodities"  used 
in  this  constitutional  provision  w^as 
never  intended  by  the  framers  of  the 
instrument  to  mean  what  the  court 
has  thus  construed  it  to  mean.  The 
word,  in  its  ordinary  and  nearly  uni- 
versal acceptation,  means  something 
in  the  nature  of  movable  property, 
which  may  be  the  subject  of  sale  or 
commerce.  When  placed  in  juxta- 
position with  the  words  "produce," 
"goods,"  "wares,"  and  "merchan- 
dise," the  principle  of  interpretation 
noscitur  a  sociis,  if  the  meaning  of  the 
word  was  doubtful,  would  make  the 
conclusion  overwhelming  that  it  was 
intended  to  have  this  meaning,  and 
not  to  refer  to  a  business,  occupation, 
or  franchise. 
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under  the  nonsensical  theory  of  their  franchises  being  "  commodi- 
ties," are  not  required  to  be  laid  according  to  any  rule  oi  proportiont 
or  with  any  reference  to  the  whole  amount  required  to  be  raised  for 
public  purposes,  or  to  the  actual  value  of  the  property  of  the  corpo- 
rations, or  to  the  whole  amount  of  property  in  the  Commonwealth 
liable  to  be  assessed  for  the  public  service.^  Moreover,  "the  power 
to  determine  what  callings,  franchises,  or  privileges,  or,  to  use  the 
language  of  the  Constitution,  '  commodities,'  shall  be  subjected  to  an 
excise,  and  the  amount  of  such  excise,  belongs  exclusively  to  the  legis- 
lature. The  provision  that  it  must  be  ^reasonable'  was  not  designed 
to  give  to  the  judicial  department  the  right  to  revise  the  decisions  of 
the  legislature  as  to  the  policy  and  expediency  of  an  excise.  Great 
latitude  of  discretion  is  given  to  the  legislature  in  determining  not 
only  what  "■  commodity'  shall  be  subjected  to  excise,  but  also  the 
amount  of  the  excise  and  the  standard  or  measure  to  be  adopted  as 
the  foundation  of  the  proposed  excise." '  The  legislature  is  thus 
not  only  allowed  to  seize  the  power  of  taxing  the  franchises  and 
business  operations  of  corporations,  foreign  and  domestic,  under  the 
pretense  of  such  franchises  and  businesses  being  "  commodities,"  but 
it  is  allowed  to  indulge  an  almost  unlimited  fancy  in  regard  to  the 
manner  and  extent  of  such  lax.  This  fanciful  interpretation  of  the 
constitution  allowed  the  legislature  to  lay  a  tax  upon  the  stock  of 
an  incorporated  banking  company,  existing  in  the  State  of  Maine, 
though  chartered  in  Massachusetts  before  the  separation  of  the  two 
States,  and  although  the  charter  had  expired  prior  to  the  passage  of 
the  taxing  statute; '  and  to  impose  an  annual  tax  upon  savings 
banks,  adjusted  upon  the  basis  of  their  average  deposits  for  stated 
periods;*  and  a  tax  upon  life  insurance  companies,  domestic  and 
foreign,  to  be  determined  "  by  assessment  of  the  same  upon  a  valua- 
tion equal  to  the  aggregate  net  value  of  all  policies  in  force  on  the 
thirty-first  day  of  December  then  next  preceding,  issued  or  assumed 
by  such  corporation  or  association,  and  held  by  residents  of  the  Com- 
monwealth, at  the  rate  of  one-half  of  one  per  centum  per  annum."  * 

'  Connecticut  Mutual  Life  Ins.  Co.  '  Connecticut  Mutual  Life  Ins.  Co. 

V.  Com.,  133  Mass.  161, 162;  Oliver  v.  v.  Com.,  133  Mass.  161,  163. 
Washington  Mills,  11  Allen  (Mass.),  '  Portland  Bank    v.  Apthorp,   12 

268;  Com.  v.  Hamilton  Man.  Co.,  12  Mass.  252. 

Allen  (Mass.),  298.  Compare  Attorney-  *  Com.  v.  People's  Five  Cents  Sav- 

General  v.  Bay  State  Min.  Co.,  99  Mass.  ings  Bank,  5  Allen  (Mass.),  428. 
148 ;  s.  c.  96  Am.  Dec.  717 ;  Cheshire  v.  '  Connecticut  Mutual  Life  Insur- 

County  Comm'rs,  118  Mass.  386.  ance  Co.  v.  Com.,  133  Mass.  161. 
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§  8135.  Actions  by  Foreign  C'orporatlons  to  Kecover  Back 
Taxes.  —  An  action  by  a  foreign  corporation  to  recover  back 
taxes  paid  by  compulsion,  is  not  an  action  based  upon  any 
act  or  contract  of  the  corporation,  within  the  prohibition  of  a 
statute  against  doing  business  in  the  State  or  Territory,  and 
may  therefore  be  maintained  in  the  courts  of  the  State  or  Ter- 
ritory, although  the  foreign  corporation  may  not  have  com- 
plied with  the  conditions  of  the  law  of  the  domestic  State  or 
Territory  entitling  it  to  do  business  therein.^ 

'  Powder  River  Cattle  Co.  v.  Ouster  County,  9  Mont.  145 ;  s.  c.  22  Pac.  Eep. 
383. 
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[This  brief  Index,  compiled  by  Me.  Chaeles  T.  Boone,  author  of  treatises  on  the  Law  of 
Corporations,  Mortgages,  Real  Property,  etc.,  consists  chiefly  of  an  arrangement,  under 
alphabetic  heads,  of  the  index  lines  preceding  the  sections,  and  of  such  cross-references 
thereto  as  will  enable  the  searchers  to  find  readily  the  principal  subject  matters.  A  thor- 
ough indexing  of  a  work  of  such  magnitude  must  be  a  long  and  laborious  task,  and  must 
result,  if  thoroughly  done  and  decently  printed,  in  a  volume  of  considerable  magnitude. 

The  sections  number  six  thousand  three  hundred  and  thirty-three,  and  these  contain 
many  times  that  number  of  distinct  propositions,  each  of  which  is  supported  by  distinct 
cases  or  groups  of  oases,  and  each  of  which  must  be  separately  indexed.  These',  exclusiye 
of  matters  of  importance  in  the  notes  and  exclusive  of  cross  references,  would  make, 
according  to  the  fullness  of  statement  employed  in  making  the  index,  a  volume  of  from 
four  hundred  to  eight  hundred  pages.  Such  an  index  it  is  hoped  the  author  will  be 
enabled  to  prepare  within  a  reasonable  time,  and  such  an  index,  separately  published, 
will,  it  is  believed,  constitute  the  most  convenient  and  useful  part  of  this  great  work. 

Meanwhile  the  author's  section-heads,  which  are  given  in  the  table  of  contents  and 
here  consolidated  under  alphabetic  titles,  will  direct  the  reader  to  all  the  subject  mat- 
ters treated  in  this  "  monumental "  work,  and  serve  the  purposes  of  ordinary  and  present 
use. 

The  publication  of  an  elaborate  index  in  a  voluine  which  had  already  exceeded  one  thou- 
sand pages  was  clearly  impracticable,  and  to  delay  the  publication  of  a  volume  which  was 
announced  for  November  until  the  lapse  of  a  sufficient  time  to  enable  the  author  to  pre- 
pare a  thorough  index  would,  it  is  thought,  be  an  injustice  to  those  haying  frequent  occa- 
sion to  consult  the  work.] 

Jantjaky,  1896.  THE  PUBLISHERS. 

Abandonment . 

See  Dissolution;  Forfbithkes. 

of  office  of  director.     §  3887. 
Abatement  of  actions. 

See  Actions;  Parties. 
Abuse  of  franchises. 

See  Franchises;  Forfeitures. 
Acceptance. 

See  Charters,  aubd.  1. 

of  special  charters.     §§  52-63. 

of  office  of  director,  proof.     §  3885. 

of  subscription.     §§  1175-1178. 
Accommodation  paper. 

See  Corporate  Powers,  subd.  4;  Negotiable  Paper. 
Accounting. 

See  Assets;  Receivers. 
Actions.  ' 

See  Assessments;  Foreign  Corporations,  subds.  6,  6;  Remedies;  Stockhold- 
ers; Subscriptions. 
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Actions — (Continued). 

by  receivers.     See  Reoeiveks,  subd.  9. 

against  receivers.     See  Receivers,  subd.  15. 

by  foreign  corporations.     §§  7977-7984. 

against  foreign  corporations.     §§  7988-8012. 

against  corporations  created  by  concurrent  legislation  of  several  States.     §  8012. 

by  foreign  corporations  to  recover  back  taxes.     §  8135. 

1.  By  and  against  coiyorations,  power  to  sue  and  be  sued,  in  f/eneral. 
common-law  power  of  corporations  to  sue  and  be  sued.     §  7360. 
power  to  sue  coextensive  with  the  power  to  make  contracts.     §  7361. 
exception  as  to  liability  for  breach  of  corporate  duties.     §  7362. 

this  power  conferred  by  statute  and  constitutional  provisions.     §  7363. 

by  what  statutes.     §  7364. 

by  what  statutes  not  conferred.     §  7365. 

corporations  deemed  "  persons '' for  remedial  purposes.     §7366. 

suable  in  what  manner.     §  7367. 

power  how  affected  by  want  of  organization.     §  7363. 

de  facto  corporations.     §  7369. 

power  how  affected  by  dissolution.     §  7370. 

what  if  the  State  is  a  member.     §  7371. 

sovereign  States  may  sue  as  corporations.     §  7372. 

corporation  cannot  sue  as  a  common  informer.     §  7373. 

power  to  sue  exercised  by  directors.     §  7374. 

corporation  may  maintain  an  action  against  its  own  members.     §  7375. 

2.  Actions  by  corporations. 

corporations  entitled  to  what  remedies.     §  7380. 

may  maintain  actions  of  assumpsit.     %  7381. 

may  sue  in  trespass.     §  7382. 

may  maintain  actions  sounding  in  damages.     §  7383. 

may  have  summary  remedies.     §  7384. 

special  statutory  remedies  in  favor  of  corporations.     §  7385. 

remedies  on  commercial  paper.     §  7386. 

action  by  corporation  on  promise  made  to  its  officer.     §  7387. 

demand  in  actions  by  corporations.     §  7388. 

3.  Wliat  actions  lie  against  corporations. 
in  general.     §  7391. 

when  assumpsit  will  lie  against  corporations.    §  7392. 

when  not.     §  7393. 

trespass.     §  7394. 

case.     §  7395. 

trover.     §  7396. 

replevin.     §  7397. 

ejectment.     §  7398. 

forcible  entry  and  detainer.     §  7399. 

slander — libel — slander  of  goods.     §  7400. 

book  account.     §  7401. 

account  stated.     §  7402. 

use  and  occupation.     §  7403. 

actions  on  clauses  of  charter.     §  7404, 
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Actions— (Continued). 

actions  on  by-laws.     §  7405. 

actions  for  violations  of  public  duties.     §  7406. 

specific  performance.     §  7407. 

mode  of  compelling  performance  of  agreement  to  arbitrate.     §  7408. 

bills  in  equity  for  discovery.     §  7409. 

mode  of  procedure  to  compel  discovery  in  equity.     §  7410. 

further  of  this  subject.     §  7411. 

statutory  substitutes  for  discovery.     §  7412. 

bill  of  interpleader  by  agent  of  corporation.     §  7413. 

actions  to  recover  payments  voluntarily  made.     §  7414. 

demand  in  actions  against  corporations.     §  7415. 

4.  Jurisdiction  as  depending  upon  residence  and  citizenship.     See  Jurisdiction. 
jurisdiction  of  State  courts.     §§  7421-7440. 

federal  jurisdiction  as  dependent  upon  adverse  citizenship.     §§  7447-7458. 
removal  of  such  actions  from  State  to  Federal  courts.     §§  7462-7478. 
inhabitancy  of  corporation  for  the  purposes  of  Federal  jurisdiction.  §§  7484-7489. 

5.  Jurisdiction  as  depending  upon  process  and  its  service.     See  Process. 

ivhat  process  used  in  actions  against  corporations.     §§  7495-7498. 
service  of  process  on  corporations.     §§  7502-7547. 

6.  Jurisdiction  as  dependent  upon  voluntary  appearance.     See  Jurisdiction. 

7.  Parties  to  such  actions.     See  Parties. 

8.  Names  in.  which  actions  brought  by  corporations.     See  Name. 

9.  Pleadings  in  such  actions.     See  Pleadings. 

10.  Evidence  in  such  actions.     See  Evidence. 

11.  Matters  of  practice  in  such  actions.     See  Practice. 

12.  Injunctions  in  such  actions.     See  Injunctions. 

13.  Limitations  and  laches.     See  Limitations,  Statote  ok 

14.  Executions  against  corporations.     See  Executions, 
Additional  capital. 

See  Capital  Stock,  subd.  10. 
Adjourned  meetings. 

See  Meetings. 
Admission. 

See  Corporate  Existence;  Pleadings. 

of  corporate  existence  by  pleading  general  issue.     §  1848. 
Admissions. 

See  Evidence;  Declarations;  Agents,  subd.  2. 
Adoption. 

of  by-laws.     See  By-laws,  subd.  2. 
Adverse  Possession. 

See  Title. 

corporations  may  acquire  title  by.     §  7837. 
Agency. 

See  Agents. 
Agents. 

See  Attorneys;  Directors;  Managing  Agent. 
1.  Powers  of— in  general, 

subordinate  officers  and  agents'  appointment,  tenure,  salaries,  control  of  direct- 
ors over.     §  4S73. 
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Agents — (Continned). 

corporations  bound  by  the  acts  of  their  agents  the  same  as  natural  persons. 
§4874. 

indiridnal  stockholders  and  directors  no  inherent  authority  as  agent*.     §  4S75. 

sources  of  power  in  officers  of  corporations.     §  4876. 

certain  powers  ascribed  to  certain  officers  by  implication  of  law.     §  4S77. 

dUiinction  between  general  and  special  agents.     §  4S7S. 

this  attempted  classification  disapproved.     §  4S79. 

geueral  rule  that  the  corporation  is  not  bonnd  by  the  officer's  «  agent's  repre- 
sentations as  to  his  authority.     §  4SS0. 

both  appointment  and  powers  of  agent  proved  by  recognition,  adoption,  and 
habitual  action.     §  4S81. 

theory  ruat  the  fact  that  a  corporate  officer  or  agent  exercises  certain  powers  is 
evidence  of  authority.     §  4SS2. 

further  of  the  legal  implication  of  rightful  power  from  the  habit  of  exercising  it. 
§4SS3. 

the  governing  principle:  the  corporation  must  have  consented  to  the  appearance 
of  power  exhibited  by  the  agent.     §  4SS4. 

illustrations  of  the  principle.     §  4SSo. 

authority  not  proved  by  previous  isolated  acts.     §  4SS6. 

ext«nt  to  which  persons  dealing  with  corporations  are  bound  to  take  notice  ot 
the  authority  of  their  officers  and  agents.     §  4SS7. 

bound  to  notice  the  extent  of  the  power,  but  not  chargeable  with  regularity  of 
its  exercise  in  the  particular  case.     §  -tSSS. 

ir.:>y  tike  the  representation  of  the  agent  that  it  is  rightly  exercised.     §  4S>;1. 

bound  to  take  notice  of  limitations  of  authority  contained  in  the  by-laws.    §  4S90. 

proof  of  the  appointment  of  the  agent.     §  4891. 

what  officers  and  agents  held  out  as  having  powers  commensurate  with  the  geu- 
eral usages  of  the  business.    §  4S92. 

proof  of  authority  of  agent.     §  4893. 

further  of  this  subject.     ^  4894. 

authority  presumed  from  corporate  seal  and  proper  signatures.     §  4893. 

antecedent  authority  proved  by  subsequent  recognition  and  adoption.     §  4896. 

time  and  place  ot  doing  official  acts.     §  4S97. 

delivery  and  possession.     §  4S9S. 

interpretation  of  grants  of  power  to  corporate  agents:  powers  included  by  impli- 
cation.    §  4899. 

po^er  of  agent  cannot  exceed  power  of  corporation.     §  4900. 

power  of  agent  ends  with  power  of  corporation.     §  4901. 

but  corporation  responsible  for  acts  of  officers  and  agents  holding  over.     §  490i!. 

acts  done  in  excess  of  authority  by  mere  mistake.     §  4903. 

determination  of  office  or  agency  releases  sureties  on  official  bond,     §  4904. 

but  not  so  with  the  power  of  the  directors.     §  4903. 

corporate  agents  acting  for  each  other.     §  4906. 
2.  Dfclarations  autd  admissions. 

the  general  rule  stated.     §  4912. 

declarations  dttm/erivt  opus.     §  4913. 

declarations  as  to  present  matters.     §  4914. 

admissible  also  when  made  with  reiereuce  to  past  transactions.     §  4913. 
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Agents — (Continued). 

authority  to  make  scrutinized.     §  4916. 

must  have  beea  made  with  reference  to  a  matter  witliin  the  scope  of  his  agency. 

§  4917. 
must  have  been  external — not  internal.     §  4918. 
declarations  of  individual  stockholders  not  binding.     §  4919. 
declarations  of  individual  directors.     §  4920. 
declarations  of  things  contrary  to  law.     §  4921. 
declarations  by  solicitors,     §  4922. 
by  insurance  agents.     §  4923. 
instances  under  the  foregoing  rules.     §  4924. 
personal  responsibility  for  erroneous  declarations.     §  4925. 

3.  Liahilily  of  corporation  for  fravds  of  agents. 

grounds  of  this  liability.     §  4929. 

innocent  strangers  not  concerned  with  the  rightful  exercise  by  corporate  agents 

of  their  powers.     §  4930. 
corporation  responsible  for  the  frauds  of  its  officers  and  agents  within  the  scope 

of  their  powers.     §  4931. 
corporation  responsible  for  the  illegal  exercise  of  granted  powers.     §  4932. 
illustrations  of  this  principle.     §  4933. 
evidence  of  fraud  in  such  cases.     §  4934. 

4.  lintijication  of  acts  of, 

ratification  tantamount  to  a  precedent  authorization.     §  4938. 

estops  the  corporation  from  proceeding  against  the  agent.     §  4939. 

ratification  of  appointment  of  agent.     4940. 

ratification  by  one  agent  of  the  act  of  another  agent.     §  4941.  , 

ratifying  a  submission  to  arbitration.     §  4942. 

ratifying  a  compromise  by  attorneys.     §  4943. 

ratifying  voidable  contracts  of  insurance  after  loss.     §  4944. 

ratifying  the  employment  of  a  surgeon  by  a  railway  station  agent.     §  4945. 

what  acts  have  been  held  ratifications.     §  4946. 

facts  which  have  been  held  no  ratification.     §  4947. 

5.  Powers  touching  particular  acts, 

convey  land.    §  4951. 

mortgage  land.     §  49S2. 

make  lease  of  land.     §  4953. 

take  a  lease.     §  4954. 

purchase  goods.     §  4955. 

sell  goods.     §  4956. 

appoint  agents.     §  4957. 

borrow  money.     §  4958. 

execute  commercial  paper.     §  4959. 

power  to  indorse.     §  4960. 

power  to  indorse  for  accommodation.     §  4961. 

such  notes  prima  facie  corporate  obligations.     §  4962. 

parties  to  actions  upon  promissory  notes  due  corporation.     §  4963. 

corporation  may  be  bound,  though  agent  contract  in  his  own  name.     §  4964. 

such  powers  inferred  from  the  public  habit  of  exercising  them.     §  49B5. 

power  to  appoint  agents  to  draw,  indorse,  etc.     §  4966. 
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Agents— (Continued). 

power  to  arrange  a  novation.      §  4967. 

to  increase  capital  stock.     §  4968. 

to  make  discovery.     §  4969. 

pay  broker  in  shares  for  procnring  loan.     §  4970. 

assign  notes,  choses  in  action,  etc.     §  4971. 

release  contracts.     §  4972. 

authority  in  special  cases.     §  4973. 

6.  Matters  relating  to  particular  agents. 

local  insurance  agents.     §  4978. 

what  acts  of  recognition  bind  the  company.     §  4979. 

liability  of  such  agents  to  the  company.     §  4980. 

their  liability  to  third  parties.     §  4981. 

trustees  of  bondholders  in  possession.     §  4982. 

station  agent  of  railroad  company.     §  4983. 

liability  of  company  for  surgical  assistance  employed  by  station  agent.     §  4984. 

civil  engineer  of  railroad  company.     §  4985. 

railway  contractors.     §  4986. 

cashiers,  book-keepers,  etc.,  of  manufacturing  companies.     §  4987. 

toU-gatherers.     §  4988. 

7.  Other  matters. 

responsibility  of  officers  and  agents  to  the  corporation.     §  4992. 

their  personal  liability  for  trespasses.     §  499.3. 

personal  liability  for  uUra  vires  contracts.     §  4994. 

their  criminal  responsibility.     §  4995. 

their  criminal  responsibility  for  nuisances.     §  4996. 

accepting  assignments  of  wages  of  other  employes.     §  4997 

liability  of  directors  and  officers  for  conspiracy  to  defraud.     §  4998. 

statutes  making  embezzlement  and  conversion  of  corporate  funds  larceny.    §  4999. 

statutes  defining  such  offenses  as  embezzlement.     §  5000. 

statutes  making  such  offenses  misdemeanors.     §  5001. 

declared  a  felony,  but  civil  remedies  not  merged.     §  5002. 

sufficiency  of  indictments  under  such  statutes.     §  5003. 

questions  in  the  interpretation  of  such  statutes.     §  5004. 

voluntary  associations  answerable  for  contracts  of  their  agents.     §  5005. 
Agricultural  fairs. 

organization  of.     §  133. 
Alienation. 

See  Conveyances;  Transfers  of  Shares. 

of  corporate  franchises.     See  Franchises,  .subd.  3. 
Allotment  of  shares. 

See  Shares. 
Alteration. 

See  Contracts;  Subscriptions,  snbd.  6. 

of  contract  of  subscription  for  stock,     §§  1267-1299. 
Alumni. 

organization  of,     §  134. 
Amalgamation. 

See  CON.SOLIDATION, 
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Amendments. 

See  Charters. 

of  charters,  generally.     §§  66-8Q. 
of  charters,  by  special  laws.     §  5465. 
in  case  of  failure  to  plead  corporate  existence.     §  7679. 
Amotion. 

See  DiRECroRs;  Removal. 

distinction  between  amotion  and  disfranchisement.     §  799. 

observations  of  Mr.  Willcock  on  this  question.     §  800 

these  observations  applicable  to  corporations  other  than  municipal.     §  801. 

power  of  amotion  inherent  in  corporations.     §  802. 

power  resides  in  corporation  alone.     §  803. 

power  resides  in  the  body  at  large,  not  in  the  trustees.     §  804. 

removal  of  officers  who  hold  at  will.     §  805. 

Lord  Mansfield's  classification  of  grounds  of  amotion.     §  806. 

in  what  case  there  must  be  a  previous  trial  and  conviction.     §  807. 

misappropriating  money:  false  charges  of  money.     §  808. 

bribery.     §  809. 

misconduct  in  respect  of  duties  toward  the  corporation.     §  810. 

offenses  touching  the  corporate  record.     §  811. 

neglect  of  duty.     §  812. 

non-attendance  at  corporate  meetings.     §  813. 

ineligibility:  subsequent  election  to  another  office.     §  814. 

other  grounds  of  removal.     §  815. 

statutory  or  charter  power  of  removal.     §  816. 

what  corporate  action  necessary.     §  817. 

power  must  be  exercised  at  a  corporate  meeting.     §  818. 

and  by  a  majority  vote.     §  819. 

necessity  of  notice  and  a  judicial  inquiry.     §  820. 

exception  in  the  case  of  continued  desertion  and  non-residence.     §  821, 

conduct  of  the  trial:  the  evidence.     §  822. 

assembling  the  meeting  for  the  trial:  notifying  the  members.     §  823. 

instances  under  the  foregoing  rule.     §  824. 

review  of  proceedings  by  certiorari.     §  825. 

extent  of  relief  in  equity.     §  826. 

illustration:  dismissal  of  schoolmaster  under  Bngliah  public  school  act  of  1868. 

§827. 
where  the  power  to  remove  is  discretionary  in  the  due  exercise  of  the  powers  of 

the  trustees.     §  828. 
mandamus  to  reinstate.     §  829. 
several  writs  where  there  are  several  officers.     §  830. 
allegations  of  the  writ.     §  831. 

what  if  directed  to  the  individuals  by  name,  and  not  to  the  corporation.     §  832. 
the  return  to  the  mandamus.     §  833. 
return  may  show  any  number  of  causes.     §  834. 
when  not  necessary  to  aver  power  of  removal.     §  835. 
instances  of  good  returns  in  such  cases.     §  836. 
sufficient  if  made  by  proper  officer  until  falsified.     §  837. 
whether  the  return  should  be  under  corporate  seal.     §  838. 
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variance  between  writ  and  return.     §  839, 

other  points  of  practice  in  proceedings  by  mandamus.     §  840. 

principles  upon  which  the  judicial  courts  review  sentence  of  amotion.     §  841. 
Annual  meetings. 

See  Elections;  Meetings. 
Annual  reports. 

See  Liability. 
Appeal. 

See  Review. 

from  order  of  inspection  of  books.     §  4435. 
Appearance. 

See  Process. 

voluntary,  by  corporation.     See  Jprisdiction,  subd.  6. 
Appointment. 

See  Elections. 

of  treasurer  of  corporation.     §  4714. 

of  bank  cashier.     §  4739. 

of  managing  agent.     §  4847. 

of  receivers  of  corporations.     See  Receivers,  subd.  1. 

of  receiver,  effect  of.     §§  6893-6912. 

of  receiver  by  comptroller  of  the  currency.     §  7264. 
Apportionment. 

of  stock,  by  commissioners.     §  1247. 
Apprentices. 

See  Agents. 
Arbitration. 

See' Corporate  Powers. 

by  corporations.     §  7754. 

compelling  railroad  companies  to  submit  claims  to.     §  5515. 
Articles  of  association. 

See  Organization. 

subscription  to.     §  1157. 
Assessments. 

See  Capital  Stock,  subds.  4-6;  Taxation. 

of  stock,  questions  relating  to.     §§  2913-2919. 

forfeiture  of  shares  for  non-payment  of.     §  1762,  et  aeq. 

1.  Actions  for  assessments;  parties. 

action  brought  in  corporate  name.     §  1815. 

action  in  original  name  in  case  of  change  of  name.     §  1816. 

authority  of  an  agent  to  sue  in  the  corporate  name.     §  1817. 

actions  by  assignee  of  stock  subscriptions.     §  1818. 

by  State  treasurer.     §  1819. 

non-joinder  of  other  stockholders.     §  1820. 

2,  Pleading. 

form  of  the  action.     §  1823. 

averments  of  the  declaration.     §  1824. 

averments  of  corporate  existence.     §  1825. 

averment  of  the  existence  of  the  board  of  directors,     §  1826. 
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averment  of  performance  of  conditions  precedent.     §  1827. 
such  averment  not  necessary  where  the  action  is  brought  on  the  statute.     §  1828. 
averment  of  consideration.     §  1829. 
averment  of  notice  of  the  call.     §  1830. 
what  instrument  the  foundation  of  the  action.     §  1831. 
filing  the  paper  which  is  the  foundation  of  the  suit.     §  1832. 
incidents  of  a  good  complaint  where  the  subscription  is  made  prior  to  organiza- 
tion.    §  1833. 
averments  to  show  Federal  jurisdiction.     §  1834. 
plea:  answer.     §  1835. 

3.  Miscellaneous. 

suing  for  too  much  and  recovering  what  is  due.     §  1838. 

instructions:  facts  essential  to  recovery  must  be  submitted  to  the  jury.     §  1839. 

e£fect  of  changes  pending  such  action.     §  1840, 

indexes  to  miscellaneous  matters.     §  1841. 

4.  Evidence — of  corporate  existeiice. 

evidence  of  the  existence  of  the  corporation.     §  1846. 
burden  of  proof.     §  1847. 

corporate  existence  admitted  by  pleading  the  general  issue.     §  1848- 
no  defense  that  corporation  not  legally  organized.  ,  §  1849. 
provided  there  is  a  corporation  de  facto.     §  1850. 

theories  as  to  what  is  necessary  to  constitute  a  corporation  de  facto.     %  1851. 
validity  of  organization  questionable  only  by  the  State.     §  1852. 
stockholder  estopped  to  deny  it.     §  1853. 

this  principle  limited  to  corporations  which  may  lawfully  exist.     §  1854. 
constitutionality  of  the  charter  or  governing  statute.     §  1S55. 
defense  that  the  charter  was  obtained  by  fraud.     §  1856. 
illustrations.     §  1857. 

where  the  proceeding  against  the  corporation  is  by  or  on  behalf  of  the  corpora- 
tion.    §  185S. 
illustrations.     §  1859. 
illustrations  continued.     §  1860. 
illustrations  continued.     §  1861. 

estoppel  to  set  up  non-existence  of  corporation  at  time  of  subscription.     §  1862. 
charter  forfeited:  corporation  dissolved.     §  1863. 
rule  works  in  favor  of  stockholder.     §  1864. 
effect  of  payment  of  installments  or  assessments.     §  1865. 
effect  of  taking  part  in  organization,  attending  meetings,  etc.     §  1866. 
the  same  where  the  rights  of  creditors  are  involved.     §  1867. 
opposing  doctrine  that  the  existence  of  the  corporation  must  be  proved.     §  1868. 
a  judicial  review  of  the  decisions  on  this  question.     §  1869. 
continued.     §  1870. 

continued:  the  proper  distinction  stated.     §  1871. 
cases  where  this  defense  was  successful.     §  1872. 
view  that  question  not  triable  in  equity.     §  1873. 
5.  Conduct  showing  membership;  estoppels. 
general  doctrine.     §  1877. 
the  American  doctrine  stated.     §  1878. 

6691 


Assessments  INDEX. 

Assessments — (Continued). 

subsoription  implied  from  acting  as  a  member.     §  1879. 

some  contractual  basis  necessary.     §  lS79a. 

renders  noncompliance  with  formalities  immaterial,     §  1880. 

evidentiary  character  of  particular  facts.     §  1881. 

exceptional  cases.     §  1882. 

estoppel  to  deny  validity  of  shares.     §  1883. 

further  of  this  principle.     §  1884. 

theory  that  stockholders  may  repudiate  ultra  vires  shares.     §  1885. 

notwithstanding  the  acts  of  agents  of  the  company.     §  1886, 

as  in  case  of  a  void  amalgamation.     §  1887. 

otherwise  in  cases  of  a  good  amalgamation  or  reorganization.     §  1888. 

evidence  not  sufficient  under  this  rule.     §  1889. 

effect  of  passive  acquiescence,  laches  and  lapse  of  time.     §  1890. 

acquiescence  of  the  corporation  estops  it  from  denying  validity  of  the  subscrip- 
tion.    §  1891. 

operation  of  this  principle  where  the  shareholder  has  been  released.     §  1892. 

subscription  prior  to  incorporation  good  without  acts  of  ratification.     §  1893. 

conduct  showing  membership.     §  1894. 

paying  calls.     §  1895. 

serving  as  a  director.     §  1896. 

serving  in  a  corporate  office  which  can  only  be  filled  by  a  shareholder.     §  1897. 

when  the  principle  works  to  exclude  the  shareholder  from  the  company.     §  1898. 

illustrations  of  the  foregoing.     §  1899. 

attending  corporate  meetings.     §  1900. 

voting  as  a  stockholder.     §  1901. 

doctrine  that  pledgee  of  shares  does  not  make  himself  a  shareholder  by  voting 
at  corporate  meetings,     §  1902. 

giving  a  proxy  so  as  to  vote.     §  1903. 

participating  in  management  of  corporation.     §  1904. 

illustrations.     §  1905. 

illustrations  continued.     §  1906. 

conduct  ratifying  an  agreement  to  take  shares  in  a  future  company.     §  1907. 

acting  as  member  of  provisional  committee.     §  1908. 

receiving  dividends.     §  1909. 

paying  calls,  serving  as  director,  attending  meetings.     §  1910. 

conduct  ratifying  subscription  by  unauthorized  person.     §  1911. 

the  person  must  be  held  out  as  shareholder  with  his  knowledge.     §  1912. 

view  that  others  must  have  acquired  rights  on  the  faith  of   the  acts  of  the 
stockholder.     §  1913. 

waiver  by  conduct  of  irregularity  of  assessment.     §  1914. 
G.  Books  and  records  of  corporation  as  evidence. 

records  of  the  corporation  admissible  against  the  corporation.     §  1918. 

books  of  the  corporation  not  admissible  to  connect  a  stranger  with  the  corpora- 
tion.    §  1919. 

are  evidence  of  acceptance  of  subscription,     §  1920. 

test  by  which  to  determine  their  admissibility.     §  1921. 

admissibility  against  those  acting  as  members.     §  1922. 

to  what  extent  explainable  by  parol.     §  1923. 
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view  that  corporate  books  presumptive  evidence  of  membership.     §  1924. 

further  of  this  subject.     §  1925. 

ordinary  mode  of  making  proof  in  actions  for  assessments  under  this  rule.    §  1926. 

books  evidence  in  case  of  successive  transfers.     §  1927. 

books  transcribed  from  original  subscription  papers.     §  1928. 

An  illustration  of  the  foregoing.     §  1929. 

effect  of  failure  to  deny  under  oath.     §  1930. 

not  evidence  against  a  stockholder  in  respect  of  private  dealings.     §  1931. 

books  of  account  of  the  corporation  iu  actions  against  stockholders.     §  1932. 

records  of  the  commissioners.     §  1933. 

7.  Otlier  evidence  of  membership. 

effect  of  the  charter  as  evidence.     §  1936. 

evidence  of  assent  of  subscriber.     §  1937. 

the  usual  evidence.     §  1938. 

evidence  which  lias  been  held  sufficient.     §  1939. 

declarations  and  admissions,     §  1940. 

sufficient  evidence  of  acceptance  of  proposal  by  corporation.    -§  1941. 

when  certified  copy  of  subscription  is  not  evidence,     §  1942. 

certificate  of  the  secretary.     §  1943, 

8.  Other  points  of  evidence. 

genuineness  of  the  other  signatures.     §  1946. 

depositors  in  savings  banks.     §  1947. 

subscription  by  agent  or  attorney.     §  1948. 

interpretation  of  particular  subscription  papers.     §  1949. 

burden  of  proof.     §  1950. 

value  of  the  stock.     §  1951. 

other  points  of  evidence  iu  such  actions.     §  1952. 

9.  Defenses  to  actions  for  assessments. 

scope  of  the  subject.     §  1955. 
subscription  feigned  and  fraudulent.     §  1956. 
no  contract:  abandonment  of  subscription  paper.     §  1957. 
illegality  of  the  subscription  or  allotment.     §  1958. 
that  the  shares  were  not  allotted  by  numbers.     §  1959. 
that  notes  were  received  from  the  subscriber  instead  of  money.    §  1960. 
release  by  directors  of  other  shareholders.     §  1961. 
non-delivery  of  stock  certificate.     §  1962. 
guaranty  that  company  will  pay  interest  on  stock,     §  1963. 
legality  of  the  assessment.    §  1964 
prior  forfeiture.     §  1965. 
transfers  to  escape  liability,     §  1966. 

that  the  directors  made  an  assignment  of  the  right  of  action  in  fraud  of  the  cor- 
poration.    §  1967. 
violations  of  charter.     §  1968. 

illustrations:  failure  to  expend  the  amount  required  by  its  charter.     §  1969. 
non-feasance,  malfeasance,  or  mismanagement  by  the  directors.     §  1970. 
illustrations.     §  1971. 
irregularities  in  corporate  action.     §  1972. 
irregularity  or  illegality  in  the  election  of  directors.     §  1973. 
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non-compliance  with  charter  provisions  as  to  time  of  commencing  operations. 
§  1974. 

abandonment  of  the  enterprise.     §  1975. 

total  abandonment  and  long  lapse  of  time,     §  1976. 

illustrations.     §  1977. 

inadequacy  of  means  of  completing  its  undertaking.     §  197$. 

resolution  to  wind  up.     §  1979. 

sale  or  lease  of  all  the  corporate  property.     §  1980. 

changes  in  the  location,  route,  termini,  of  the  proposed  railroad,  plaakroad,  etc. 
§  19S1. 

illustrations  of  opposing  theories  on  this  question.     §  19S2. 
Assets. 

See  Insolvent  Coeporations;  Receivers. 

of  insolvent  corporation  —  distribution  of.     §  6.555. 

collection  of  by  receiver  of  corporation.     §  6959-6973. 
Assignee. 

See  Actions;  Parties. 

right  of  action  in,  for  unpaid  stock  subscriptions.     §  3549,  et  seq. 
Assignments. 

See  Negotiable  Paper;  Transfers  of  Sharks. 

by  corporations  for  creditors.     See  Insolvent  Coepoe.4TIO>;s,  subd.  1. 
Associates. 

See  Promoters. 

who  included  iu  the  word.     §  43. 
Association,  unincorporated. 

deed  by  member  of.     §  5109. 

personal  liability  of  members.     §  5167. 
Assumpsit. 

See  Actions. 

corporations  may  maintain  actions  of.     §  7381, 
Attachment. 

See  Garnishment;  Foreign  Corporations. 

against  stock  shares.     See  Shares,  subds.  19,  20. 

of  debt  due  shareholder  for  shares.     §  3576, 

against  national  banks.     §§  7274-7278. 

1,  Against  corporations,  generally. 

corporations  are  "persons"  within  the  attachment  laws.     §  7790. 
corporations  not  attachable  in  actions  against  shareholders.     §  7791. 
grounds  of  attachment  against  corporations.     §  7792. 
lien  of  attachments  against  corporations.     §  7793. 
attachments  not  leviable  after  appointment  of  receiver.     §  7794. 
attaching  creditors  entitled  to  preference  in  distribution.     §  7795. 
attachments  by  directors.     §  7796. 
what  property  attachable.     §  7797. 
bond  for  attachment.     §  7798. 

liability  to  attachment  of  corporations  formed  by  the  concurrent  legislation  of 
different  States.     §  7799. 

2.  A  (jainst  foreign  corporations. 

proceedings  in  rem  against  foreign  corporations,     §  8059. 
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foreign  corporations  when  not  deemed  non-residents   within  the   meaning  of 
attachment  laws.     §  8060. 

statutes  giving  such  attachments  may  be  retroactive.     §  8061. 

e£fect  of  a  dissolution  of  corporation  upon  the  attachment.     §  8062. 

deposit  of  foreign  insurance  company  not  attachable  by  foreign  creditor.     §  8063. 

attachments  in  courts  of  the  United  States.     §  8064 

attachments  by  non-resident  creditors.     §  8065. 
Attorney-general. 

See  Qpo  Wabbanto. 
Attorneys. 

See  AoBNTS;  Managing  Agent. 
1.  Setainer  of  by  corporation. 

preliminary.     §  4861. 

appearance  evidence  of  his  authority.     §  4865. 

what  ofScers  and  agents  of  corporations  have  power  to  employ  counsel.    §  4866. 

retainer  need  not  be  under  seal.     §  4867. 

when  bind  the  corporation  by  admissions.     §  4868. 

employment  of  additional  counsel  in  special  cases.     §  4869. 

points  of  professional  ethics  involved  in  such  engagements.     §  4870. 
Avenues. 

organization.     §  135. 
Bankrupts'  estates. 

See  Insolvenct. 
Banks. 

See  Coeporate  Powers;  Cashier;  Teller. 

banking  powers  generally.     See  Corporate  Powers,  subd.  11. 
1.  Status,  powers,  and  duties  of  cashier.     §§4739-4771. 
■-1.  Power  of  cashier  to  bind  the  bank  by  declarations,  etc.     §§  4777-4785. 

3.  Powers  of  cashier  touching  negotiable  paper.     §§4789-1807. 

4.  Power   of  cashier    touching   certificates    of  deposit  and  the  certification  of  checks- 

§§  4812-4820. 

5.  Frauds  and  torts  of  cashier,  liability.     §§  4824-4829. 
i'l.  Powers  and  liability  of  bank  teller .     §§4832-4812. 
Bar  associations. 

organization  of,     §  137. 
Esnevolence. 

organization  of  company  for  promotion  of.     §  176. 
Benefit  societies. 

See  Insurance  Corporations. 
Benevolent  societies. 

organization  of.     §  176. 
Bequests. 

See  Corporate  Powers. 

of  personalty  to  foreign  corporation,     g  5829. 
Boards  of  trade. 

organization  of.     §  146. 
Bonus. 

stock  issticd  to  bondholders  as.     §  1589. 
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Books  and  papers. 

See  Evidence;  Inspection;  Records. 
1.  Eight  of  shareholdera  to  inspect. 

nature  aud  extent  of  the  right  of  a  shareholder  .to  inspect  the  corporate  books. 

§  4406. 
statutes  denouncing  penalties  for  refusing  this  right.     §  4407. 
construction  of  such  statutes.     §  4408. 
such  refusal  punished  criminally.     §  4409. 

statutes  denouncing  a  forfeiture  and  damages  against  the  company.     §  4410. 
statutes  punishing  the  offense  as  a  misdemeanor,  fining  the  corporation,  and 

giving  an  action  for  damages.     §  4411. 
when  right  guaranteed  by  statute,  motive  for  its  exercise  immaterial.     §  4412. 
view  which  makes  the  statutory  right  a  qualified  right.     §  4413. 
other  questions  under  statutes  giving  right  of  inspection.     §  4414. 
statutes  giving  penalties  for   refusing  to  furnish  statements  to  stockholders. 

§  4415. 
statute  requiring  corporate  books  to  be  brought  into  the  state  for  inspection. 

§  4416. 
by-laws  aud  other    corporate  regulations    declaring    or  regulating   the   right. 

§  4417. 
theory  that   right  not  enforced  unless   there   is   a   defined,  distinct   dispute. 

§4418.  I 
right  not   allowed    for   speculative    purposes,    gratification   of    curiosity,  etc. 

§  4419. 
nor  where  the  exercise  of  the  right  would  produce  great  inconvenience.     §  4420. 
right  to  make  copies  and  extracts.     §  4421. 
no  answer  that  it  is  inconvenient  to  grant  the  right.     §  4422. 
willingness  of  the  corporation  to  buy  the  relator's  shares.     §  4423. 
stockholder  must  make  the  inspection  in  a  peaceable  manner.     §  4424. 
controlling  the  manner  of  the  inspection.     §  4425. 

stockholder  may  exercise  the  right  through  agent,  attorney,  or  expert.     5  4426. 
cases  where  inspections  have  been  granted.     §  4427. 
cases  where  inspections  have  been  refused.     §  4428. 
directors  cannot  exclude  one  of  their  own  number  from  access  to  the  company's 

books.     §  4429. 
inspection  of  books  of  a  foreign  corporation.     §  4430. 
mandamtta  the  proper  civil  remedy.     §  4431. 
whether  a  remedy  also  in  equity.     §  4432. 
practice  under  the  writ  of  mandamus  in  such  cases.     §  4433. 
former  proceeding:  res  judicata.     §  4484. 
appeals  and  writs  of  error  from  orders  of  inspection.     §  4435. 
2.   Miscellaneous. 

as  evidence  of  organization  and  user.     §  7702. 
as  evidence  in  actions  by  and  against  corporations.     §  7728-7741. 
ratification  by  corporation  not  implied  from  entry  of  fraudulent  transactions. 
§  4608. 
Bona  fide  purchasers. 

See  Transeers  of  Shares. 

of  unpaid  shares,  rights  of.     §§  1680-1687. 
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1.  Of  shares,  in  general. 

certificates  of  stock  not  negotiable.     §  2587. 

usage  of  regarding  them  negotiable  not  good.     §  2538. 

but  are  jwraj-negotiable.     §  2589. 

grounds  upon  which  the  courts  uphold  their  semi-negotiable  quality.     §  2590. 

view  that  bonajide  purchaser  takes  only  title  of  his  vendor.     §  2591. 

this  view  illustrated.     §  2592. 

contrary  view,  where  the  certificate  is  delivered  with  blank  power  of  attorney, 
etc.     §  2593. 

when  unregistered  transfers  are  subject  to  the  equity  of  the  corporation. 
§  2594. 

exception  that  corporation  estopped  to  deny  the  validity  of  certificates  for- 
mally issued.     §  2595. 

thus,  corporation  liable  for  fraudulent  overissues.     §  2596. 

effect  of  a  pledge  of  such  a  certificate.     §  2597. 

corporation  estopped  by  its  books.     §  2598. 

purchasers  not  bound  to  look  beyond  the  face  of  the  share  certificate.     §  2599. 

rule  limited  to  cases  where  the  certificates  have  been  issued  by  the  corporate 
ofiicer  empowered  to  issue  certificates.     §  2600. 

extent  of  right  of  corporation  to  treat  registered  shareholder  as  actual  owner, 
§  2601. 

2.  Who  are  such  purchasers. 

who  a  bonajide  purchaser  without  notice:  must  have  paid  the  purchase  money 
before  notice.     §  2603. 

lis  pendens,  when  not  notice.     §  2604. 

who  not  an  innocent  purchaser.     §  2605. 

when  purchaser  from  corporate  officer  bound  to  investigate  his  authority. 
§  2606. 

who  not  a  purchaser  for  value.     §  2607. 

notice  to  purchaser  from  officer  acting  as  his  agent.     §  2608. 

notice  of  broker's  want  of  authority  implied  from  failure  to  execute  blank  power 
of  attorney.     §  2609. 

circumstances  sufficient  to  put  a  purchaser  on  inquiry.     §  2610. 
Bondholders. 

See  CoHPORATE  Bonds. 

remedies  of.     §§  6121-6128. 
Bonds. 

See  CoBPOBATE  Bonds. 

for  attachment  against  corporations.     §  7798. 
Boom  companies. 

powers  of,  generally.     §  5958. 
Boycotts. 

See  Injunctions. 

injunctions  against.     §  7782. 
Breeding  domestic  animals. 

organization  of  corporation  for.     §  138. 
Bribery. 

See  Indictment;  Torts. 
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Bridge  companies. 

organization  of,     §  139. 
Brokers. 

dealings  by  in  shares.     See  Sharks,  subd.  13. 
Burden  of  proof. 

See  Corporate  Existence;  Evidence. 
to  establish  corporate  existence.     §  1847. 
By-laws. 

See  Corporate  Powers;  Ultra  Vires. 

1.  Nature  and  interpretation  of. 

what  is  a  by-law.     §  935. 

distinguished  from  a  resolution.     §  936. 

distinguished  from  a  regulation.     §  937. 

municipal  ordinances.     §  938. 

to  what  extent  a  law.     §  939. 

may  operate  as  a  contract  among  the  members.     §  940. 

members  charged  with  knowledge  of  by-laws.     §  941. 

to  what  extent  binding  on  third  persons.     §  942. 

formalities  required  in  enacting.     §  943. 

not  noticed  judicially,  but  must  be  proved.     §  944. 

waiver  of.     §  945. 

not  retroactive.     §  946. 

where  enacted:  no  extraterritorial  force.     §  947. 

interpretation  of  by-laws.     §  948. 

actions  upon  by-laws.     §  949. 

action  on  by-law  making  members  liable  for  debts  of  corporation.     §  950. 

2.  Power  to  enact  and  mode  of  enacting. 

inherent  power  to  make.     §  955. 

must  be  made  by  the  corporators,  not  by  the  directors.     §  956. 

charters  conferring  this  power  on  the  directors.     §  957. 

what  quorum  of  a  select  body  may  adopt.     §  958. 

delegation  of  power  to  select  body  does  not  necessarily  divest  power  of  general 

body.     §  959. 
amendment  and  repeal  of  by-laws.     §  960. 

general  statutory  power  to  make  by-laws  not  inconsistent  with  law,  etc.     §  9G2. 
for  management  of  property  and  regulation  of  affairs.     §  963. 
for  the  regulation  of  its  property,  management  of  its  affairs  and  transfer  of  its 

stock.     §  964. 
and  as  to  corporate  meetings.     §  965. 

corporate  meetings  and  voting,  forfeiture  of  shares,  penalties,  etc.     §  966. 
concerning  officers,  meetings,  elections,  etc.     §  967. 
management   of  property,   regulation   of  affairs,    transfer  of  stock,   duties   of 

officers.     §  968. 
same  as  preceding:  alsp  number  of  directors,  penalties,  liens  upon  shares,   etc. 

§969. 
provisions  applicable  to  benevolent,  religious,  educational,  literary,  social,  and 

other  societies.     §  970. 
provisions  applicable  to  railroad  companies.     §  971. 
provisions  applicable  to  boom  and  navigation  companies.     §  972. 
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various  other  provisions.     §  97!). 

as  to  forfeiting  shares.     §  974. 

how  enacted.     §  975. 

how  amended,  repealed,  etc.     §  976 

enacted  by  the  directors,  etc.     §  978. 

academies,  colleges,  seminaries,  universities.     §  979. 

banks  of  discount.     §  980. 

breeding  associations.     §  981. 

bridge  companies.     §  982. 

building  and  construction  companies.     §  983. 

canal  companies.     §  984. 

gaslight  companies.     §  985. 

guauo  companies.     §  986. 

guaranty  eompanies.     §  987. 

homestead  companies.     §  988. 

hotel  companies.     §  989. 

industrial,  co-operative,  and  mutual  benefit  societies.     §  990. 

inland  navigation  companies.     §  991. 

insurance  companies.     §  992, 

library  companies.     §  993. 

manufacturing  companies.     §  994. 

mining  and  smelting  companies.     §  995. 

navigation  improvement  companies.     §  996. 

plank-road  and  turnpike  companies.     §  997. 

railroad  companies.     §  998. 

religious  corporations.     §  999. 

safe  deposit  companies.     §  1000. 

savings  banks.     §  1001. 

telegraph  companies.     §  1002. 

trust  companies.     §  1003. 
3.  Requisites  and  validity. 

general  statements  of  the  requisites  of  good  by-laws.     §  1010. 

must  not  be  contrary  to  the  charter.     §  1011. 

illustrations.     §  1012, 

must  not  be  contrary  to  law.     §  1013. 

limitations  of  the  foregoing  rule.     §  1014. 

must  not  be  contrary  to  the  articles  of  incorporation.     §  1015. 

must  not  be  contrary  to  common  right.     §  1016. 

illustrations  of  municipal  ordinances  contrary  to  common  right.     §  1017. 

must  operate  equally.     §  1018. 

must  not  disturb  vested  rights.     §  1019. 

must  not  be  unreasonable,  oppressive,  or  extortionate.     §  1020. 

must  be  reasonable.     §  1021. 

reasonableness  of  corporate  by-laws  a  question  of  law.     §  102:2. 

illustrations  of  by-laws  held  void  because  unreasonable.     §  1023. 

instances  of  municipal  by-l,iwa  held  unreasonable  and  hence  void.     §  1024. 

illustrations  of  municipal  by-laws  held  not  unreasonable.     §  1025. 

by-laws  touching  the  admission  of  persons  to  the  freedom  of  a  place.     §  102C 
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by-law  compelling  elected  member  to  wear  livery,  and  pay  initiation  fee  or  a 
forfeiture.     §  1027. 

must  not  be  in  restraint  of  trade,     §  1028. 

the  ancient  law  on  this  subject.     §  1029. 

by-lawa  establishing  combinations  among  workmen  to  maintain  prices.     §  1030. 

regulating  or  restraining  transfers  of  shares.     §  1031. 

creating  a  lien  upon  shares.     §  1032. 

releasing  shareholders  from  their  obligation  of  payment.     §  1033. 

restricting  the  right  to  sue  in  the  courts.     §  1034. 

compelling  members  to  submit  their  disputes  to  arbitration.     §  1033. 

power  to  enforce  by  pecuniary  fines.     §  1036. 

cannot  be  enforced  by  a  forfeiture  of  property.     §  1037. 

nor  by  a  forfeiture  of  shares.     §  1038. 

otherwise  where  power  expressly  conferred  by  charter.     §  1039. 

the  fine  or  penalty  must  be  certain.     §  1040. 

making  the  corporation  a  judge  in  its  own  case.     §  1041. 

views  as  to  the  proper  measure  of  such  fines.     §  1042. 

illustrations:  by-laws  of  building  associations  imposing  excessive  fines,     §  1043. 

imposing  fine  for  non-acceptance  of  a  corporate  office.     §  1044. 

imposing  fines  for  non-attendance  at  corporate  meetings,     §  1045. 

by-laws  regulating  the  conduct  of  corporate  members.     §  1046, 

disinclination  of  the  courts  to  interfere  with  the  by-laws  of  societies.     §  1047. 

valid  in  part  and  void  in  part,     §  1048. 

establishing  a  quorum  of  the  board  of  directors.     §  1049, 

regulating  corporate  elections.     §  1050. 

forbidding  secret  societies  in  colleges.     §  1051 

instances  of  by-laws  which  have  been  held  valid.     §  1052, 

conclusion  of  Title  One,     §  1053. 
4.  Miscellaneous. 

actions  on  by  corporation,     §  7405. 

pleading  in  actions  on.     §  7624. 

effect  of  as  evidence.     §  7749. 
Building  associations. 

See  Organization,  subd,  1. 
Building  towns. 

organization  of  companies  for.     §  141.  ' 

Business  purposes. 

organization  of  companies  for.     §  142. 
Cable  railways. 

See  Stkbet  Railways, 
Calls. 

See  Capital  Stock,  subds.  47-6. 
Camp  meetings. 

organization  of  company  for  conducting.     §  143. 
Campaign  committees. 

See  Political  Clubs. 
Campbell's  act. 

See  Neoliqence,  subd.  1. 
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Canals, 

organization  of  canal  company.     §  144, 
Cancellation. 

See  Contracts;  Sctbscriptions. 

of  stock  subscription.     §  1429, 

of  deed,  as  cloud  upon  title  of  corporation,     §  4556. 
Capital  stock. 

See  Shakes;  Taxation. 

1.  Nature  of  capital  stock. 

in  general.     §  1059, 

definitions  of  "  capital  stock,"    §  1060. 

difference  between  actual  stock  and  potential  stock.     §  1061. 

distinction  between  capital  stock  and  tangible  property.     §  1062. 

what  is  capital  stock  viewed  as  a  trust  fund  for  creditors.     §  1063. 

when  capital  includes  profits  and  surplus.     §  1064. 

2.  Nature  of  shares  in  general. 

shares  sometimes  inappropriately  called  "stock."    §  1065. 

shares  are  personal  property.     §  1066, 

so  are  shares  in  unincorporated  joint  stock  companies.     §  1067. 

not  goods,  wares,  and  merchandise,     §  106S. 

not  "moneys."     §  1069. 

are  cboses  in  action.     §  1070. 

shareholders  not  co-owners,     §  1071. 

execution  against  interest  in  corporate  property.     §  1072, 

shareholders  cannot  convey  corporate  property,  though  all  join  in  the  deed. 
§  1073. 

incorporating  a  partnership:  mode  of  succeeding  to  the  partnership  assets. 
§  1074. 

cannot  act  for  the  corporation,  or  bind  it  by  admissions.     §  1075. 

not  in  a  trust  relation  towards  the  corporation.     §  1076. 

cannot  sue  the  directors  at  law.     §  1077. 

not  responsible  for  its  torts.     §  1078. 

not  in  privity  with  each  other.     §  1079. 

not  necessary  parties  to  suits  in  respect  of  corporate  rights.     §  1080. 

not  affected  with  notice,  etc.     §  1081. 

to  what  extent  in  privity  with  the  corporation.     §  1082. 

no  distinction  in  these  respects  between  incorporated  and  unincorporated  com- 
panies.    §  1083. 

a  comparison  between  shares  in  a  partnership  and  shares  in  a  company,     §  1084 

capital  stock  a  liability  of  the  corporation,     §  1085. 

3.  Surrender  of  sliares  and  release  of  sharcliolders. 

subscriber  cannot  withdraw  at  pleasure.     §  1511, 
nor  can  the  corporation  release  him.     §  1512. 

invalidity  of  extrinsic  and  collateral  agreements  releasing  shareholders.     §  1513. 
such  a  release  not  good  as  between  the  corporation  and  the  subscriber.     §  1514, 
but  personal  agreements  by  promoters,  directors,  or  other  shareholders  to  pur- 
chase are  valid.     §  1515. 
no  right  of  withdrawal  as  against  existing  subscribers.     §  1516. 
nor  as  against  creditors.     §  1517. 
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further  of  this  subject.     §  1518. 

English  holdings  on  this  subject.     §  1519. 

further  of  the  English  decisions.     §  1520. 

no  power  in  directors  to  accept  surrender  unless  expressly  granted.     §  1521. 

directors  may  not  delegate  the  power.     §  1522. 

cases  illustrative  of  the  English  doctrine.     §  1523. 

what  cancellations  good  as  to  future  creditors.     §  1524. 

farther  of  this  subject.     §  1525. 

no  rescission  after  insolvency.     §  1526. 

release  or  modification  of  conditional  subscriptions.     §  1527. 

where  the  company  makes  radical  changes  in  the  original  project.     §  1528. 

refusal  to  be  a  shareholder  at  all.     §  1529. 

releasing  shareholder  whose  name  is  not  on  the  register.     §  1530. 

release  of  unallotted  shares.     §  1531. 

where  there  is  power  to  "alter,  rescind,  or  abandon  contract."    §  1533. 

where  directors  have  no  express  power  to  accept  sarrender.     §  1538. 

influences  of  the  equitable  doctrine  of  laches.     §  1534. 

effect  of  the  company  taking  the  shares  back  and  reissuing  them.     §  1535. 

no  division  of  the  corporate  property  among  shareholders  before  dissolution. 
§  1536. 

release  where  there  has  been  a  transfer  of  shares.     §  1537. 

release  by  act  of  the  creditor.     §  1538. 

when  release  of  one  stockholder  by  a  creditor  no  release  of  the  others.     §  1539. 

revocation  by  fault  or  neglect  of  commissioners.     §  1540. 

refusal  by  the  corporation  to  receive  the  subscription.     §  1541., 

refusal  to  sign  articles  of  association  after  signing  preliminary  contract.     §  1542. 

the  English  doctrine  on  this  subject.     §  1543. 

erasure  or  revocation  of  the  subscription  before  delivery.     §  1544. 

whether  a  release  of  one  snbscriber  discharges  other  subscribers.     §  1545. 

fraudulent  withdrawal  of  premium  notes  given  to  mutual  insurance  company. 
§  1546. 

withdrawal  of  members  of  building  and  mutual  fund  associations.     §  1547. 

corporation  cannot  relieve  subscriber  by  purchasing  his  shares.     §  1548. 

illustration.     §  1S49. 

collusive  forfeitures.     §  1550. 

American  judicial  expressions  on  this  subject.     §  1551. 

a  distinctive  doctrine  on  this  subject  in  England.     §  1552. 

but  bona  fide  compromises  with  shareholders  are  valid.     §  1553. 

no  power  to  cancel  valid  forfeitures.     §  1554. 

valid  cancellation  on  invalid  ground.     §  1555. 

municipal  subscription  discharged  in  bonds:  repurchase  of  the  bonds  at  a  re- 
duction.    §  1556. 

surrendering  stock  in  land  companies  in  exchange  of  lands.     §  1557. 
4.  Assessments  and  calls,  in  general.     See  Assessments. 

what  are  assessments,  and  what  not.     §  1700. 

power  in  the  corporation  to  make.     §  1701. 

when  an  assessment  necessary  to  a  right  of  action.     §  1702. 

when  not  necessary.     §  1703. 
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assessments  for  preliminary  expenses.     §  1704. 

power  of  directors  to  make  assessments.     §  1705. 

directors  cannot  delegate  power  to  ministerial  officers.     §  1706. 

power  limited  by  the  charter  or  governing  statute.     §  1707. 

statutes  authorizing  assessments  of  full-paid  stock,     §  1708. 

statutes  restraining  the  power  to  assess.     §  1709. 

stockholders  cannot  qnestioa  the  necessity  for  the  call.     §  1710. 

assessments  authorized  under  particular  statutes.     §  1711. 

after  a  resolution  to  discontinue  business.     §  1712. 

illegality  of  one  assessment  will  not  vitiate  subsequent  legal  assessments.     §  1713. 

periodicity  of  the  calls:  intervals  between  them.     §  1714. 

regularity  of  meetings  convened  to  make  assessments.     §  1715. 

interest  on  assessments.     §  1716. 

action  to  recover  back  money  paid  on  an  assessment.     §  1717. 

in  the  case  of  a  corporation  formed  from  a  partnership.     §  1718. 

injunction  against  the  enforcement  of  calls.     §  1719, 

assessments  levied  against  original  subscriber  after  sale  and  repurchase.     §  1 720. 

assessments  must  be  equal.     §  1721. 

5.  Conditions  precedent;  full  subscription  —  organization. 

when  subscription  of  entire  capital  a  condition  precedent  to  a  valid  assessment, 

§  1724. 
illustrations  of  the  rule.     §  1725. 
lonajide  subscriptions  within  this  rule.     §  1726. 
where  the  charter  fixes  the  minimum  amount.     §  1727. 
this  condition  may  be  waived  by  the  subscriber.     §  1728. 
illustration  of  such  a  waiver.     §  1729. 

rule  applicable  to  joint  stock  companies  in  New  York.     §  1730. 
illustration.     §  1731. 

rule  where  the  capital  and  number  of  shares  are  fixed  by  the  members.     §  1732. 
no  valid  assessment  until  capital  and  shares  fixed.     §  1733. 
where  the  minimum  amount  of  the  capital  is  not  fixed  at  all.     §  1734. 
an  illustration  of  the  foregoing.     §  1735. 
the  present  doctrine  in  England.     §  1736. 
whether  rule  applies  to  new  stock.     §  1737. 

whether  a  condition  precedent  which  corporation  must  show.  §  1 738. 
doctrine  that  assessments  may  be  laid  before  all  shares  taken.  §  1739. 
further  of  this  view.     §  1740. 

sufficient  amount  not  paid  in,  in  order  to  transact  business.     §  1741. 
rule  under  particular  statutes.     §  1742. 
where  an  organization  is  a  condition  precedent.     §  1743. 

6.  Sufficiency  and  notification  of  the  assessment. 

form,  substance,  language  of  the  call.     §  1746. 

when  demand  or  notice  necessary.     §  ]  747. 

when  not  necessary.     §  1748. 

theory  that  no  notice  is  necessary  except  to  forfeit.     §  1749. 

comments  on  this  doctrine:  the  English  doctrine  stated.     §  1750. 

English  holdings  as  to  the  form  of  notice  and  mode  of  giving  it.     §  1751. 

for  what  length  of  time.     §  1752. 
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sufficiency  of  the  demand.     §  1753. 

vrhen  notice  may  be  by  parol.     §  1754^. 

service  of  the  notice.     §  1795. 

notice  by  publication.     §  1756. 

notice  given  in  name  of  corporation  before  change  of  name.     §  1757. 

7.  Forfeiture  of  shares  for  nonpayment  of  assessments.     See  Shaees,  subds.  7-9. 

8.  Actions  by  corporation  for  assessments.     See  Assessments,  subds.  1-3. 

9.  Powers  of  corporation  in  relation  to  its  own  shares.     See  Sharks,  subd.  10. 

10.  Increasing  capital  stock. 

directors  no  power  to  increase  capital  stock.     §  2076. 

but  may  receive  subscriptions  to  capital  stock  not  filled  up.     §  2077. 

bill  in  equity  by  stockholder  to  prevent  such  increase.     §  2078. 

no  implied  authority  to  increase  or  diminish.     §  2079. 

increase  beyond  charter  limitation  void.     §  2080. 

subscriber  may  recover  installments  where  subscription  illegal.     §  2081. 

irregularities  in  subscription  to  increase — departures  from  the  statute.     §  2082. 

irregularities  validated  by  acquiescence  and  cured  by  estoppel.    §  2083. 

illustrations.     §  2084. 

further  illustrations:  when  not  a  defense  to  an  action  for  calls.     §  2085. 

shareholders  not  allowed  to  set  up  irregularities  after  insolvency.     §  2086. 

effect  on  the  liability  of  shareholders.     §  2087. 

authorized  increase  will  not  release  stockholders.     §  2083. 

liability  where  the  increase  is  canceled.     §  2089. 

statutory  individual  liability.     §  2090. 

doctrine  that  the  sharetaker  who  takes  at  less  than  par  liable  only  to  subsequent 
creditors.     §  2091. 

new  doctrine  that  a  corporation  can  increase  its  capital  and  sell  the  new  shares 
at  their  market  value.     §  2092. 

increasing  the  capital  by  issuing  preference  shares.     §  2093. 

new  stock  to  be  distributed  ratably  among  existing  stockholders.     §  2094. 

charter  vesting  directors  with  a  discretion  as  to  the  distribution  of  new  stock. 
§  2095. 

stock  issued  without  giving  other  stockholders  an  opportunity  of  pro  rata  sub- 
scription cannot  be  voted,     §  2096. 

liability  of  corporation  to  stockholder  for  refusing  so  to  distribute.     §  2097. 

enjoined  from  charging  stockholders  a  bonus.     §  2098. 

but  stockholder  paying  a  bonus  cannot  recover  it  from  the  corporation. 
§  2099. 

rule  does  not  apply  to  shares  of  original  stock  bought  in.     §  2100. 

imposing  a  limit  as  to  time  when  new  shares  taken.     §  2101. 

remedy  of  corporation  where  shareholder  fails  to  take  his  proportion.     §  2102. 

right  of  rescission  where  all  the  new  shares  are  not  taken.     §  2103. 

power  of  corporation  to  rescind  vote  to  increase.     §  2104. 

constitutional  prohibitions  of  the  fictitious  increase  of  capital  stock.     §  2105. 

statutory  provisions  respecting  the  increase  of  capital  stock.     §  2106. 

limitations  of  amount  of  capital  stock.     §  2107. 

decisions  under  particular  statutes.     §  210S. 

preferred  stock.     §  2109. 
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[Missouri]  cannot  be  increased  except  in  pursnance  of  law;    notice  must  bo 

published.     §  2110. 
national  banks;  assent  of  comptroller  of  carrency,     §  2111. 
Ih  Seducing  capital  stock. 

can  only  be  diminished  in  the  manner  prescribed  by  statute.     §  2114. 

reducing  by  order  of  court  under  English  Companies  Act.     §  2115. 

preliminary  expense  is  not  "lost  capital."    §  2116. 

reduction  of  "  common  stock  "  only.     §  2117. 

when  corporation  may  be  compelled  to  refund  to  shareholders  the  whole  amount 

of  the  reduction.     §  2118. 
rights  of  shareholder  in  respect  of  his  surrendered  shares.     §  2119. 
agreement  to  issue  reduced  stock  binding  on  company.     §  2120. 
issuing  certificates  of  indebtedness  to  shareholders  for  their  surrendered  shares. 

§  2121. 
effect  on  the  liability  to  creditors.     §  2122. 

12.  Dividends.     See  Dividends. 
generally  considered.     §  2126,  et  seq. 
validity  and  propriety  of.     §§  2152-2164. 
stock  and  scrip  dividends.     §§  2167-2169. 
right  to  dividends.  .  §  2172,  et  seq. 

remedies  to  compel  payment  of.     §§  2227-2234. 

13.  Interest-bearing  stock. 

corporation  cannot  contract  to  pay  interest  on  its  shares.     §  22.^6. 
nor  guarantee  dividends  on  shares  of  another  company.     §  2237. 
but  may  guarantee  "interest  dividends"  payable  out  of  profits.     §  2238. 
"  interest  certificates"  not  shares.     §  2239. 

protection  of  the  corporation  in  case  of  the  loss  of  such  a  certificate.     §  2240. 
an  illustrative  case  where  the  contract  to  pay  interest  on  shares  was  held  void. 
§  2241. 

14.  Zssue  of  preferred  stock. 

power  to  issue  preferred  stock  as  against  the  dissent  of  common  shareholders. 
§  2244. 

power  to  issue  as  against  unregistered  shareholders.     §  2245. 

whether  power  to  borrow  includes  power  to  issue  preferred  shares.     §  2246. 

charter  amendment  conferring  the  power  not  a  fundamental  alteration.     §  2247. 

power  may  be  reserved  in  articles  of  association.     §  2248. 

or  assumed  at  the  outset  in  its  by-laws.     §  2249. 

cannot  divide  its  shareholders  into  two  classes  after  subscription  made.     §  2250. 

such  power  not  conferred  by  a  power  to  alter  by-laws.     §  2251. 

such  a  change  not  valid  as  against  unregistered  shareholders,  though  all  regis- 
tered shareholders  consent.     §  2252. 

such  preferences  validated  by  laches  and  estoppel.     §  2253. 

doctrine  that  persons  accepting  preferred  stock  estopped  from  disputing  its 
validity.     §  2254. 

stockholder  proceeding  in  time  may  rescind.     §  2255. 

constitutional  and  statutory  provisions.     §  2256. 

privilege  of  taking  in  exchange  for  common  stock  when  exercised.     §  2257. 

formalities  in  the  mode  of  issuing.     §  2258. 
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Capital  stock— (Continued). 

15.  RighU  qf  preferred  shareliolders. 

right  to  preferential  dividends  depend  upon  contract.     §  2262. 

such  a  contract  may  consist  of  a  by-law.     §  2263. 

preferred  stock  gives  a  right  to  interest  chargeable  upon  profits.     §  2264. 

entitles  the  holders  to  dividends  only  in  case  they  are  earned.     §  2265. 

right  to  dividends  not  absolute,  but  subject  to  just  discretion  of  directors.  §  2266. 

illustration.     §  2267. 

what  are  "net  earnings"  to  be  appropriated  in  dividends  on  preferred  shares. 
§  2268. 

interpretation:  dividends  on  preferred  shares  not  payable  out  of  earnings  of  sub- 
sequent years.     §  2269. 

earnings  not  withheld  from  preferred  stockholders  in  order  to  accumulate  for 
the  liquidation  of  funded  debts  maturing  in  the  future.     §  2270. 

right  of  the  preferred  stockholders  to  participate  with  the  common  stockholders 
in  any  surplus  after  receiving  their  preferred  dividends.     §  2271. 

circumstances  under  which  dividends  on  preferred^  stock  may  be  paid,  although 
capital  impaired.     §  2272. 

right  to  pass  the  dividend  in  case  of  changes  of  ownership.     §  2273. 

effect  of  a  guaranty  of  dividends:  whether  absolute  or  conditioned  on  their  being 
net  earnings.     §  2274. 

doctrine  that  such  a  guaranty  is  a  guaranty  only  in  case  there  are  profits.     §  2275. 

such  a  guaranty  may  make  the  right  to  dividends  cumulative.     §  2276. 

whether  a  preferential  certificate  is  of  stock  or  indebtedness.     §  2277. 

preferred  stockholders  not  entitled  to  priority  over  creditors.     §  2278. 

illustration.     §  2279. 

nor  over  other  shareholders.     §  2230. 

preferred  stock  may  be  issued  without  the  right  to  vote.     §  2281. 

is  a  question  of  interpretation.     §  2282. 

interpretation  of  the  phrase  "dividends  accruing."    §  2283. 

"interest  dividends,"  payable  when  able.     §  2284. 

right  to  dividends  on  preferred  stock.     §  2285. 

rights  of  preferred  shareholders  against  schemes  of  "  arrangement"  under  Eng- 
lish Railway  Companies  Act.     §  2286. 

16.  Remedies  of  preferred  shareholders. 

remedies  for  the  enforcement  of  this  contract.     §  2289. 

action  at  law.     §  2290. 

jurisdiction  of  equity.     §  2291. 

scope  of  the  remedy  in  equity.    ^  2292. 

action  brought  in  behalf  of  all  other  preferred  shareholders,  etc.     §  2293. 

parties  defendant.     §  2294. 

books  of  the  corporation  evidence.     §  2295. 

laches.     §  2296. 

17.  Bcynafide  purchasers  of  shares.    See  Bona  Fide  Purchasers. 

18.  Pledges  and  mortgages  of  shares.     See  Pledges. 

19.  Other  dealings  in  shares.     See  Shares,  subds. 

20.  Miscellaneous;  taxation  of  shares  and  dividends.     See  Taxation;  Dividends. 
is  regarded  as  a  trust  fund  for  creditors.     §  2951, 

fraudulent  issues  and  overissues.     §§  1490-1506. 
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Carload  lots. 

See  Interstate  Commerce;  Interstate  Railway  Companies. 
Carriers. 

See  Eailroad  Corporations. 
Cashier,  of  bank. 

See  Agents;  Banes. 

1.  Status,  powers,  and  duties  of,  in  general, 

his  appoiatment,  qualification,  and  tenure  of  office.     §  4739. 

his  authority  in  general,     §  4740, 

a  judicial  statement  of  his  ordinary  duties.     §  4741. 

whether  the  directors  can  delegate  their  discretionary  powers  to  him.     §  4712. 

his  power  ministerial  and  not  judicial.     §  4743. 

his  duties  varied  by  usage.     §  4744. 

illustrations.     §  4745. 

enlarged  by  special  usage  or  acquiescence  of  corporation.     §  4746. 

statutory  limitations  not  construed  as  abridging  his  implied  powers.     §  4747. 

his  power  to   borrow   money   and  issue   evidences  of   indebtedness  therefor. 

§  4748. 
his  powers  under  particular  resolutions  of  the  board.     §  4749. 
no  power  to  discharge  debts  without  payment.     §  4750. 
nor  to  release  indorsers  or  sureties,     §  4751, 
nor  to  compromise  debts  due  the  bank.     §  4752, 
cannot  alone  work  a  forfeiture  of  the  charter.     §  4753. 
no  power  to  make  contracts  outside  of  ordinary  business.     §  4754. 
contracts  in  known  violation  of  his  duty.     §  4755, 
his  powers  touching  litigation.     §  4756. 
no  authority  to  transfer  judgments.     §  4757. 
bank  may  sue  on  bills  drawn  in  his  favor.     §  4758. 
contracts  executed  in  his  favor  personally,     §  4759, 
whether  power  to  transfer  non-negotiable  instruments.     §  4760. 
no  power  to  mortgage  its  real  estate,     §  4761. 
nor  pledge  its  securities  or  credit.     §  4762. 
payment  of  forged  checks,  notes,  etc.     §  4763. 
receive  payments  and  give  receipts.     §  4764. 
receive  special  deposit.     §  4765. 
transfer  shares  of  the  bank,     §  4766. 
when  delivery  to  him  is  delivery  to  the  bank,     §  4767. 
purchasing  on  his  own  account  tl^e  property  of  the  bank,     §  4768. 
when  cannot  plead  statute  of  limitations.     §  4769. 
ratification  by  cashier  of  acts  of  teller.     §  4770. 
how  sign  instruments  so  as  to  bind  the  bank.     §  4771 . 

2.  Power  of  to  bind  the  bank  by  declarations,  etc. 

bis  declarations  when  and  when  not  binding  upon  the  bank.     §  4777. 

whether  his  acts  and  declarations  outside  of  bank  building  bind  the  bank. 

§  4778. 
when  release  sureties  by  giving  false  information.     §  4779. 
when  bind  the  bank  by  statements  made  before  sureties  sign.     §  4780. 
releasing  debtor  by  giving  false  information  as  to  payment  of  debt.     §  4781. 
false  information  as  to  financial  standing  of  customers.     §  4782. 
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Cashier,  of  bank— (Continued). 

liability  of  bank  for  his  fraudulent  representations.     §  4783. 

illustrations.     §  4784. 

opposing  view  which  confines  such  declarations  to  present  transactions.    §  4785. 

3.  Power  of  touching  negotiable  paper. 

implied  power  to  indorse  negotiable  paper.     §  4789. 

may  transfer  the  negotiable  funds  of  the  bank  in  payment  of  its  debts.     §  4790. 

such  transfers  presumptively  valid.     §  4791. 

extent  to  which  this  power  has  been  upheld.     §  4792. 

exceptional  view  that  he  has  no  such  implied  power.     §  4793. 

his  power  to  re-discount.     §  4794. 

this  power  not  abridged  by  general  language  in  charter.     §  4795. 

implied  power  to  assign  stock  certificates.     §  4796. 

indorsement  by  clerk  temporarily  acting  in  place  of  cashier.     §  4797. 

no  power  to  indorse  his  individual  paper.     §  4798. 

nor  draw  checks  oflBcially  for  his  individual  debt.     §  4799, 

nor  for  the  accommodation  of  third  parties.     §  4800. 

whether  indorse  on  the  street  outside  of  business  hours.     §  4801. 

manner  of  making  cashier's  indorsements.     §  4S02. 

his  power  to  accept.     §  4803, 

power  to  sell  bills  of  exchange  and  indorse  to  transfer.     §  4804. 

his  power  to  guarantee  such  bills.     §  4805. 

liability  of  the  bank  for  his  fraudulent  indorsements.     §  4806. 

and  for  his  negligent  indorsements  in  blank.     §  4807. 

4.  Power  of  touching  certificates  of  deposit  and  the  certification  of  checks. 

cashier  may  issue  certificates  of  deposit.     §  4812. 

draw  and  sign  checks.     §4813. 

the  power  to  certify  checks.     §  4814. 

this  power  judicially  established.     §  4815. 

bank  bound  by  a  fraudulent  over-certification  of  checks.     §  4816. 

not  liable  where  check  fraudulently  raised  either  before  or  after  certification. 

§4817. 
what  circumstances  will  apprise  holder  of  want  of  power  to  certify.     §  4818. 
bank  liable  where  check  fraudulently  certified  by  its  teller  for  his  own  purposes^ 

§  4819. 
view  that  an  assistant  cashier  has  not  this  power.     §  4820. 

5.  Frauds  and  torts  of,  liability. 

liability  of  the  bank  for  his  frauds.     §  4824. 

when  bank  liable  for  ultra  vires  torts  of  cashier.     §  4825. 

bank  liable  for  subsequent  misapplication  of  money  received  by  its  cashier  for 
third  person.     §  4826. 

liable  for  his  frauds  in  respect  of  paper  received  for  collection.     §  4827. 

his  liability  to  the  bank.     §  4828. 

bank  cannot  retain  an  advantage  accruing  from  his  torts.     §  4829. 
Causes  of  action. 

See  Actions. 

joinder  of  against  stockholder.     §  3625. 
Cemeteries. 

organization  of  cemetery  company.     §  145. 
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Certificates. 

See  Bona  Fide  Puschasees. 

of  stock,  negotiability.     §  2587,  et  leq. 

of  stock,  pledges  of.     See  Pledges. 

of  deposit,  power  of  bank  cashier  to  issue.     §  4812. 

of  election.     §  757. 

receivers'  certificates.    See  RBOEiVEEa,  subd.  17. 
Certification. 

See  Cashier. 

of  check  by  bank  cashier,     §  4814. 
Certiorari. 

See  Amotion, 

review  by,  of  proceedings  for  amotion.     §  825. 
Chambers  of  conuuerce. 
.    organization  of,     §  146. 
Chancery. 

See  Equitt. 
Charges. 

See  Tolls. 
Charities. 

corporations  for  promotion  of,     §  26, 
Charters. 

See  CoBPORATioNS;  Franchises. 

1.  Special,  acceptance  of. 

necessity  of  acceptance  of  charter.     §  52. 

cannot  be  accepted  in  part.     §  53. 

by  what  body  or  constituency.     §  54. 

at  meeting  held  in  another  State,  void.     §  55. 

illustrations  of  the  foregoing.     §  56, 

withdrawal  or  repeal  before  acceptance,     §  57, 

illustrations.     §  58. 

effect  of  acceptance,     §  59. 

facts  from  which  acceptance  presumed.     §  60. 

further  of  evidence  to  show  acceptance.     §  61. 

evidence  of  non-acceptance.     §  62, 

a  question  for  a  jury.     §  63, 

2.  Amendment  of, 

preliminary.     §  66. 

power  of  legislature  to  amend  charters.     §  67. 

amendments  in  furtherance  of  the  original  design.     §  68. 

amendments  granting  or  altering  remedy.     §  69. 

amendments  made  in  the  exercise  of  the  police  power.     §  70. 

what  amendments  release  non-assenting  subscribers.     §  71. 

view  that  majority  binds  minority  except  as  to  fundamental  changes.     §  72. 

view  that  majority  binds  minority  unless  there  is  a  total  deviation  from  the 

original  object.     §  73. 
what  changes  are  material  so  as  not  to  bind  minorities.     §  74. 
amendments  authorizing  consolidation  or  subdivision.     §  75. 
other  changes  deemed  fundamental.     §  76. 
further  holdings  on  this  subject,     §  77, 
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Charters — (Continued). 

amendments  increasing  the  capital  stock.     §  78. 

illustrations.     §  79, 

when  stockholder  bound  on  principle  of  acquiescence,  ratification,  or  estoppel. 

§80. 
effect  of  want  of  knowledge  of  the  change  on  the  part  of  a  shareholder.     §  81. 
other  alterations  immaterial  and  hence  permissive.     §  82. 
amendments  changing  denomination  of  shares.     §  83. 

view  that  subscription  is  made  subject  to  legislative  power  to  amend  charter.  §  84. 
materiality  of  amendment  question  for  court.     §  85. 
what  body  give  assent.     §  86. 

when  the  action  of  the  directors  evidence  of  acceptance.    §  87. 
illustration.     §  88. 

effect  of  reservation  of  power  to  alter  or  repeal,     §  89. 

whether  this  power  is  merely  a  reservation  to  State  for  public  purposes.     §  90. 
further  of  this  subject,     §  91. 
power  to  alter  or  repeal,  reserved  in  a  general  law,  applies  to  future  special 

charters.     §  92. 
illustration.     §  93. 

subsequent  general  laws  operating  as  amendments  of  special  charters.     §  94. 
amendments  authorizing  a  surrender  of  franchises.     §  95. 
when  acceptance  of  amendment  not  necessary.     §96. 
evidence  of  acceptance  of  amendment  by  corporation,     §  97. 
evidence  of  acceptance  by  stockholders.     §  98. 

view  that  assent  of  stockholder  is  to  be  presumed,  and  dissent  proved.     §  99. 
instances  under  the  foregoing  rule.     §  100. 
estoppel  to  deny  acceptance  of  amendment.     §  101. 
view  that  objections  can  only  be  raised  by  quo  warranto,  etc.     §  102. 
amendment  by  substitution  of  new  charter.     §  103. 
objection  by  third  parties:  contractors.     §  104. 
how  minority  are  protected  in  England.     §  105, 

3.  InterpretcUion  of.     See  CoRPOKAia  Powers,  subd.  2. 

4.  GrouTids  qf  forfeiting.     See  Dissolution,  subd.  3,  4. 
Chattels. 

See  Febsokal  Psofebtt. 
Checks. 

See  Cashieb. 

certification  of,  by  bank  cashier,     §  4814. 
Choses  in  action. 

See  Shares. 

assignments  of  by  corporations,     §  5098. 

shares  regarded  as.     §  1970. 
Churches. 

See  RELioions  C!okpokations, 
Citizen. 

See  Cokpoeation;  Jubisdiotion. 

in  what  sense  corporation  is,     §  12, 
Citizenship. 

See  Corporation. 

of  corporations  for  purposes  of  jurisdiction.     See  Jvbisdici'IOn,  subds.  1-4. 
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CivQ  corporation. 

See  CoBPORArioN. 
Claims. 

See  Beceivebs. 

preferred,  in  railway  receiverships.     §§  7114-7124. 

allowance  of  by  receiver.     See  Bboeiveks,  subd.  11. 
Classification. 

of  corporations.     §  22. 

of  directors  of  corporations,     S  791. 

of  statutory  liability  of  stockholders,     §  3071. 

of  grounds  of  amotion,     §  806. 
Club. 

See  Association,  Unincorpokatbd. 
Colleges. 

organization  of.     §  147. 
Combinations. 

See  Consolidation;  Trusts. 

for  control  of  corporations.     See  Torts,  subd.  7. 

injunctions  against.     §  7782. 
Comity. 

See  Foreign  Corporations. 
Commercial  paper. 

See  Negotiable  Paper. 

discount  and  purchase  of  by  banks.    §  5950. 

remedies  of  corporation  on.     §  7386. 
Commissions. 

See  Interstate  Commerce;  Railroad  Corporations. 
Compensation. 

See  Directors,  subd.  26. 

of  directors  and  officers  of  corporation.     §§  4380-4389. 

of  president  of  corporation.     §§  4682-4684. 

of  secretary  of  corporation.     §§  4704-4707. 

of  receiver.    {  7016, 
Compromise. 

of  disputed  claims  by  corporation.     §  5842. 
Condemnation. 

See  Eminent  Domain. 

by  United  States  of  franchises  granted  by  States.     §  5624. 
Conditional  subscriptions. 

See  Subscriptions,  subds,  7-9. 
Conditions. 

See  Contracts, 

in  contracts  of  subscription.     See  Subscriptions,  subds.  7,  8. 
Conditions  precedent. 

See  Organization. 

to  right  to  proceed  against  stockholders.     §§  3340-3388. 
Confession  of  judgment. 

See  Oreditors;  Judgment, 
Conflict  of  laws. 

See  Contkacts;  Foreign  Corporations;  Jurisdiction. 
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Congress. 

charter  of  corporations  by..    See  Corporations,  subd.  10. 
power  of  to  confer  franchises  on  national  corporations,     §  671. 
Consideration. 

See  StTBSCRiPTiONS,  subd.  2. 
of  contract  of  subscription.     §§  1200-1213. 
Consolidation. 
1.  Of  corporations,  in  general. 

statutes  providing  for  consolidations.     §  305. 
California:  railroad  companies.     §  306. 

Colorado.     §  307. 

Illinois.     §  308. 

Michigan:  railroad  companies.     §  309. 

Missouri:  railroad  companies.     §  310. 

New  York:  railroad  companies.     §  311. 

Ohio.     §  312. 

Pennsylvania.     §  313. 

Texas:  prohibition.     §  314. 

necessity  of  legislative  action.     §  315. 

legislature  cannot  compel  consolidation  of  private  corporations.     §  316. 

validation  by  curative  statutes.     §  317. 

validation  by  legislative  recognition.     §  318. 

consolidation  with  foreign  corporation.     §  319. 

remains  a  domestic  corporation  in  each  of  the  concurring  States.     §  320. 

foreign  law  not  transferred:  local  law  not  displaced.     §  321. 

with  what  powers  and  liabilities.     §  322. 

jurisdiction  not  parted  with  or  transferred.     §  323. 

selling  out  to  a  foreign  corporation  and  taking  its  shares  in  payment    §  324. 

illustration.     §  325. 

power  to  consolidate  a  contract  right  and  inviolable.     §  326. 

what  steps  necessary  to  effect  a  consolidation.     §  327. 

distinction  between  consolidation  and  agreement  to  consolidate.     §  328. 

agreements  which  do  not  amount  to  a  consolidation.     §  329. 

by  one  company  purchasing  the  capital  stock  of  the  other  company,    §  330. 

railroad  companies  combining  to  purchase  another  road.     §  331. 

when  deemed  fraudulent  in  law.     §  332. 

illustration.     §  333. 

contract  of  amalgamation  an  entirety.     §  334. 

cannot  be  rescinded  without  restoring  consideration.     §  335. 

obligation  of  the  committee  to  account  for  profits.     §  3.S6. 

decisions  under  special  statutes.     §  337. 
2.  Effect  upon  shareliolders. 

Effect  of  consolidation  upon  the  rights  of  dissenting  shareholders.     §  343. 

'.Uustration:  effect  of  guaranty  that  stock  of  precedent  corporation  shall  be  at 
par  at  a  future  date  named.     §  344. 

view  that  majority  can  consent  on  giving  security  to  dissenting  shareholders. 
§345. 

rule  where  a  statute  authorizes  consolidation  at  date  of  subscription.     §  346. 

where  there  is  a  reserved  power  of  amending  the  charter.     §  347. 
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power  to  amend  articles  does  not  extend  to  consolidation.     §  348. 

when  entitled  to  an  injunction  to  restrain  consolidation,     §  349. 

extent  of  injunctive  relief  afforded.     §  350. 

no  injunction  if  interest  secured.     §  351. 

action  in  equity  against  the  consolidated  company.     §  352, 

no  right  of  action  for  damages  against  directors.     §  353. 

effect  of  acquiescence  of  shareholders.     §  354. 

rights  of  consolidated  company  against  shareholders  of  old  companies.     §  355. 

action  by  new  company  for  assessments  against  shareholders  in  the  old.     §  356. 

new  company  must  show  its  title.     §  357. 

stockholders  may  plead  no  consolidation,     §  358. 

illustration.     §  359. 

what  in  case  the  original  subscription  was  conditional.     §  360. 

3.  Transmission  of  rights  and  liabilities  of  constituent  companies. 

new  company  succeeds  to  rights  and  obligations  of  the  old  ones.     §  365. 

succeeds  to  rights  of  old  in  respect  of  municipal  aid.     §  366. 

when  consolidation  revokes  power  to  subscribe.     §  367. 

succeeds  to  exemption  from  taxation.     §  368. 

how  as  to  accretions  and  betterments,    §  369, 

when  exemption  lost.    §  370. 

special  immunities  pass  by  the  consolidation,     §  371. 

liability  of  new  for  debts  of  old.     §  372. 

statute  of  consolidation  valid,  although  not  providing  for  payment  of  all  debts 

of  absorbed  company.     §  373. 
act  of  merger  after  mortgage  foreclosure.     §  374. 
liable  in  equity  to  extent  of  assets  received,     §  375. 
observations  and  illustrations.     §  37C. 
rule  does  not  apply  to  bona  fide  sale  of  assets.     §  377. 
rights  of  bona  fide  purchasers  from  consolidated  company.     §  378. 
creditor  of  old  corporation  not  bound  to  accept  responsibility  of  new.     §  379. 
power  of  new  company  to  deal  with  credits  of  old.     §  380. 

guaranty  by  the  officers  of  one  company  of  the  obligations  of  the  other.     §  381. 
damages  for  refusal  to  carry  out  obligation  of  old  corporation.     §  382. 
illustration:  damages  for  refusal  to  exchange  bonds  for  stock  of  consolidated 

company.     §  383. 
right  of  bondholder  to  notice  of  privilege  given  him  by  the  consolidation, 

§384. 
validity  of  bonds  of  old  company  put  in  circulation  by  new.     §  385. 
new  company  must  perform-  public  obligations  of  the  old.     §  386. 
illustration.     §  387, 

enforcement  of  stipulations  in  the  contract  of  consolidation.     §  388. 
consolidated  company  subject  to  existing  general  law  reserving  right  of  altei-- 

ation  or  repeal.     §  389, 
illustration.     §  390. 

4.  Effect  of  remedies  and  procedure 

I'iew  that  consolidation  dissolves  the  constituent  companies.     §  395. 
not  necessarily  a  dissolution  of  both,     §  396. 
further  of  this  subject.     §  397. 
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new  company  estopped  from  denying  its  corporate  name  and  character.     §  398. 

legal  existence  of  old  companies  continued  in  the  new  company.     §  399. 

effect  of  a  consolidation  upon  pending  suits.     §  400. 

view  that  action  abates  as  to  old  company.     §  401. 

view  that  new  process  is  necessary,     §  402. 

view  that  new  process  not  necessary:  e£fect  of  appearance  and  oral  evidence 
of  consolidation.     §  403. 

substitution  after  referee's  report  and  before  judgment.     §  404. 

action  by  creditors  of  old  company  against  new  company.     §  405. 

how  fact  of  consolidation  averred.     §  406. 

how  averment  replied  to.     §  407. 

proof  of  the  consolidation,    §  408. 

effect  of  dissolving;  consolidation  upon  judgments  against  consolidated   com- 
pany.    S  409. 

binding  effect  of  admission  of  one  of  the  precedent  corporations.     §  410. 
Conspiracy. 

See  CoMBiMATiONS;  Tkusts. 
Constitutional  law. 

See  Constitutional  Restraints;  Statutis. 
Constitutional  provisions. 

See  Stockholders,  subd.  4. 
Constitutional  restraints. 

See  Charters. 
1.  Bestraints  impoaed  by  Slate  conatUutioni. 

generally  considered,     §  538. 

corporations  not  to  be  created  by  special  laws.     §  539. 

but  only  under  general  laws.     §  540. 

and  subject  to  legislative  alteration  or  repeal.     §  541. 

legislature  not  to  extend  charter  nor  remit  forfeitures.     §  542, 

except  on  condition  of  accepting  constitutional  provisions,     §  543. 

legislature  may  alter,  revoke,  or  annul  existing  charters.     §  544. 

no  special  law  as  to  more  than  one  corporation.     §  545. 

existing  charters  annulled  where  no  organization  has  taken  place.     §  546. 

State  aid  not  to  be  granted.     §  547. 

nor  debts  to  State,  nor  State's  lien,  released  or  commuted.     §  548. 

nor  municipal  aid  granted.     §  549. 

except  upon  conditions.     §  550, 

neither  State  nor  municipal  aid  to  be  granted.     §  551. 

provisions  of  Minnesota  constitution  as  to  state  aid:  "Minnesota  railroad  bonds." 
§552. 

private  corporations  not  to  have  municipal  or  taxing  powers.     §  553. 

laws  permitting  alienation  of  corporate  franchises  prohibited.     §  554. 

corporations  not  to  employ  Chinese  labor.     §  555. 

existing  rights  saved.     §  556. 

retrospective  laws  for  benefit  of  corporations  prohibited.     §  557. 

two-thirds  legislative  vote  required.     §  558. 

duration  of  corporation  limited.     §  559. 

power  of  creating  corporations  devolved  on  the  courts.     §  560, 
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saving  rights  arising  during  the  civil  war.     §  561. 

provisions  as  to  religious  corporations.     §  562. 

police  power  over  corporations  not  to  be  abridged,     §  563. 

bills  creating  corporations  continued  till  next  session  of  legislature.     §  564. 

laws  to  be  passed  protecting  laborers.     §  565. 

bonus  to  be  paid  to  the  State.     §  566. 

meaning  of  the  word  "corporation"  as  used  in  American  constitutions.     §  567. 

not  to  authorize  investment  of  trust  funds  in  private  corporate  securities.    §  568. 

2.  Restraints  upon  passage  of  special  statutes  of  incorporation. 

restraints  upon  the  passage  of  special  acts  conferring  corporate  powers.     §  573. 

object  of  such  constitutional  provisions.     §  574. 

such  provisions  not  retroactive.     §  575. 

accepting  charter  after  date  of  constitutional  prohibition.     §  576. 

general  laws  perpetuating  privileges  granted  by  previous  special  charters. 
§577. 

conferring  corporate  privileges  on  corporations  to  be  thereafter  created  under 
general  laws.     §  578. 

illustration.     §  579. 

rule  in  the  Federal  courts  where  a  State  constitution  has  received  conflicting 
interpretations  in  the  State  courts.     §  580. 

further  of  prohibitions  against  special  acts  conferring  corporate  powers.     §  581. 

States  in  which  applicable  only  to  private  corporations.     §  582. 

prohibition  against  incorporating  includes  prohibition  against  amending.     §  583. 

a  contrary  view.     §  584. 

restrains  amendments  enlarging  existing  powers  and  privileges.     §  585. 

general  enabling  acts  applicable  to  existing  corporations.     §  586. 

distinctions  as  to  what  are  and  what  are  not  corporate  powers.     §  587. 

exceptions  where  general  laws  cannot  be  made  applicable.     §  588. 

special  act  not  made  general  by  legislative  declaration  to  that  effect.     §  589. 

acts  curing  defects  in  the  organization  of  particular  corporations.     §  690. 

what  is  a  "  local "  law  within  the  meaning  of  such  a  prohibition.     §  591. 

statute  is  general  when  uniform  in  its  operation  upon  all  the  members  of  a  partic- 
ular classi     §  592; 

3.  Sestraints  as  to  the  titles  of  laws. 

constitutional  restraints  as  to  the  titles  of  statutes,     §  607. 

such  provisions  mandatory.     §  608. 

judicial  expressions  as  to  the  design  of  these  provisions.     §  609. 

construed  liberally  in  support  of  legislation:  general  expressions  of  this  doctrine. 

§610. 
the  result  of  the  cases.     §  611. 
illustrations:  acts  granting  special  charters.     §  612. 

act  creating  a  corporation,  etc.,  need  not  enumerate  powers  conferred.     §  613. 
acts  "incorporating" railway  companies  and  providing  for  municipal  aid.    §  614. 
setting  out  in  incorporating  act  the  entire  constitution  of  the  company.     §  615. 
acts  relating  to  municipal  corporations.     §  616. 
instances  of  statutes  embracing  more  than  one  subject.     §  617. 
instances  of  statutes  not  embracing  more  than  one  subject,  and  hence  valid; 

§618. 
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instances  of  statutes  containing  subjects  not  expressed  in  their  titles.     §  619. 

instances  of  statutes  not  subject  to  this  constitutional  objection.     §  620. 

general  acta  of  incorporation.     §  621, 

illustrations.     §  622. 

acts  purporting  to  amend  former  acts.     §  623. 

illustrations  of  titles  of  amendatory  acts.     §  624. 

void  as  to  matter  not  expressed  in  title,  though  valid  as  to  the  rest.     §  625. 

distinctions  depending  upon  the  use  of  the  words  "subject"  and  "object." 
§626. 

long  practical  construction.     §  627. 

provided  classification  natural  and  not  arbitrary,     §  593, 

illustration:  invalidity  of  statutes  operative  only  in  cities  having  a  certain  num- 
ber of  inhabitants,     §  594. 

other  cases  illustrating  these  distinctions.     §  595. 

corporations  carrying  on  operations  in  specific  localities.     §  596. 

creation  of  a  park  district  outside  of  the  corporate  limits  of  a  city,     §  597, 

what  statutes  have  been  held  local  or  special.     §  598. 

instances  of  statutes  held  not  local  or  special.     §  599. 

special  statutes  granting  "exclusive  privileges,  immunities,  or  franchises." 
§600. 

conferring  certain  public  police  powers  upon  existing  corporations.     §  601, 

empowering  existing  municipal  corporations  to  subscribe  for  stock  in  private 
corporations.     §  602. 

4.  Restraints  as  to  the  mode  oj  passing  laws. 

constitutional  provisions  requiring  assent  of  two-thirds  of  each  house.     §  632. 

whether  provisions  as  to  passing  bills  directory  or  mandatory.     §  633. 

whether  courts  will  go  behind  the  enrollment.     §  634. 

presumptions  in  favor  of  regularity  of  passage.     §  635. 

whether  parol  evidence  admissible  on  the  question.     §  636. 

signed  by  the  governor  or  no  law.     §  637. 

constitutional  provisions  requiring  amendments  of  charters  to  be  submitted  to  a 
vote  of  the  people.     §  638. 

that  no  law  shall  create,  renew,  or  extend  the  charter  of  more  than  one  corpora- 
tion.    §  639. 

5.  Other  restraints  and  provisions. 

objections  on  the  ground  of  delegations  of  legislative  power.     §  643. 

grounds  on  which  this  question  to  be  determined.     §  644. 

prohibition  against  the  delegation  of  municipal  powers  to  special  commissions, 

private  corporations,  etc.     §  645, 
further  of  this  subject.     §  646. 

may  grant  exclusive  privileges  in  the  absence  of  constitutional  restraint.     §  647. 
rule  under  constitutional  prohibitions,     §  648, 
further  of  this  subject.     §  649. 
holdings  under  other  constitutions,     §  650. 
rights  which  the  legislature  cannot  bargain  away.     §  651. 
prohibition  against  granting  charters  of  incorporation  to  churches  or  religious 

denominations.     §  652. 
corporations  in  aid  of  rebellion.     §  653, 
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estoppel  to  raise  question  of  constitutionality  of  act  creating  corporation.     §  654. 

validity  of  a  statute  allowing  a  depositor  to  appoint  a  person  to  whom  his  deposit 
shall  be  paid  after  his  death.     §  655. 

unconstitutional  law  may  operate  as  a  legislative  license.     §  656. 

charters  exempting  corporations  from  general  laws.     §  657. 

statutes  may  be  valid  in  part  and  void  in  part.     §  658. 

illustrations.     §  659. 
Construction. 

See  Interpretation;  Organization. 

of  particular  incorporating  statutes.     §§  200-210. 

of  statutes  imposing  liability  on  stockholders.     §§  3013-3027. 

of  grants  of  franchises.     §§  5345-5349. 

of  words  "grant,  bargain  and  sell."    §  6193. 

of  statutes  laying  taxes  upon  foreign  corporations.     §  8104. 

of  contracts  of  subscription.     §§  1258-1259. 

of  language  creating  lien  on  shares.     §  2323. 
Constructive  notice. 

See  Notice. 
Contempts. 

See  Indictment. 
By  corporations  —  in  general, 

a  corporation  cannot  be  attached  for  contempt.     §  6448. 

but  may  nevertheless  be  punishable  for  contempt.     §  6449. 

corporate  officers  punishable  for  contempt.     §  6450. 

whether  punishable  for  a  criminal  contempt.     §  6451. 

contempt  in  disobeying  orders  procured  by  corporations.     §  6452 
Contracts. 

See  Agents;  Corporate  Powers;  Directors;  Subsoriptions. 
1.   Of  corporation  — formal  execution  of. 

how  corporations  generally  make  contracts.     §  5015. 

in  what  manner  the  directors  authorize  the  making  of  contracts.     §  5016. 

statutory  formalities  must  be  observed.     §  5017. 

statutes  requiring  contracts  of  corporations  to  be  in  writing,     S  5018. 

modified  rule:  distinction  between  mandatory  and  directory  statute  reqnire- 
ments.     §  5019. 

another  modified  rule:  departure  from  statutory  mode  validated  by  a  course  of 
practice.     §  5020. 

evidence  of  corporate  usage  hence  admissible.     §  5021. 

usage  that  contract  is  complete  although  not  delivered.     §  5022. 

subsequent  recording  on  corporate  books  not  necessary.     §  5023. 

ingenious  evasions  of  statute  requirements.     §  5024. 

departure  from  formalities  required  by  deed  of  settlement  of   English  joint- 
stock  companies.     §  5025. 

operation   of   the   statute   of   frauds   upon   contracts   made    by   corporations. 
§  5026. 

rights  and  liabilities  of  undisclosed  principals.     §  5027. 

general  grounds  of  agent's  personal  liability  in  executing  contracts  for  corpora- 
tion.    §  5028. 
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presumption  of  authority  and  regularity  of  corporate  acts,     §  5029. 

parol  erideuoe  to  show  whether  corporation  or  agent  bound.     §  S030. 

some  illustrations  of  the  foregoing  doctrine.     §  5031. 

parol  evidence  admissible  to  charge  undisclosed  principal,     §  5032. 

when  neither  corporation  nor  agent  bound.     §  5033. 

sufficient  if  agency  appears  in  the  body"  of  the  instrument.     §  5034. 

instrument  effective  to  convey  personalty,  though  not  realty.     §  5035. 

effect  of  knowledge  of  corporate  regulations  and  usages.     §  5036. 

misnomer  of  the  corporation.     §  5037. 

promise  to  president  and  directors  is  promise  to  corporation.     §  5038. 

contracts  with  individuals  who  subsequently  organize  a  corporation.     §  5039. 

2.  Sealed  instrument  —  when  corporate  seal  necessary. 

ancient  rule  that  a  corporation  could  act  only  by  its  seal.     §  5044. 

relaxation  of  the  ancient  rule.     §  5045. 

consequences  of  this  relaxation:  specific  performance  of  unsealed  contracts — 

assumpsit  on  express  or  implied  promises.     §  5046. 
corporations  can  act  without  seal  whenever  natural  persons  can.     §  5047. 
but  not  where  natural  persons  cannot.     §  5048. 
seal  not  required  in  banking  transactions.     §  5049. 
not  required  in  a  lease.     §  5050. 
when  corporate  seal  still  necessary.     §  5051. 
unsealed  bonds,  deeds,  etc. ,  good  in  equity.     §  5052. 
propriety  of  using  corporate  seal  on  simple  contract.     §  5053. 
advantage  of  using  the  corporate  seal.     §  5054. 
power  not  increased  by  use  of  seal,     g  5055. 
effect  of  alteration  of  bonds  after  issue  by  affixing  seals.     §  5056. 
unsealed  instruments  validated  by  ratification.     §  5057. 
state  of  the  law  in  England  on  the  subject  of  corporate  seals.     §  5058. 
in  England  sealing  not  required  in  case  of  trading  corporations.     §  505!;. 
statutory  requirements  of  seal  must  be  observed.     §  5060. 
appointment  of  corporate  agents  need  not  be  under  seal.     §  5061. 
agreements  to  convey  land.     §  5062. 
corporation  may  accept  deed  by  parol.     §  5063. 
answers  in  chancery  cases.     §  5064. 

3.  Manner  oj  executing  sealed  instruments  by  corporation. 

what  is  a  seal.     §  5069. 

what  devices  are  good  as  corporate  seals.     §  5070. 

when  a  printed  seal  will  be  sufficient,  and  when  not.     §  5071. 

seal  affixed  by  the  secretary.     §  5072. 

when  device  presumed  to  be  the  corporate  seal.     §  5073. 

sealed  instruments  must  be  executed  in  name  of  corporation.     §  5074. 

illustrations  showing  the  strictness  of  this  rule.     §  5075. 

otherwise  the  agent  will  bind  himself  personally.     §  5076. 

cases  in  which  neither  corporation  nor  agent  bound.     §  5077. 

form  of  words  necessary  to  show  that  it  is  the  deed  of  the  corporation,     §  507S. 

seal  must  appear  to  be  that  of  corporation,  and  how.     §  5079. 

effect  of  sealing  with  the  private  seals  of  the  signers.     §  5080. 

not  necessary  to  say  parties  have  affixed  their  seals.     §  5081. 
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affixing  seals  several  times.     %  50S2. 

disposition  to  relax  formal  requirements  so  as  to  effectuate  the  intent  of  the 

parties.     §  5083. 
statutes  which  cure  informality  in  sealing  corporate  deeds.     §  5081. 
forms  held  not  the  deed  of  the  corporation,  but  of  the  agents.     §  5085. 
other  such  forms.     S  5086. 

forms  under  which  the  agent  was  not  personally  liable.     §  5087. 
forms  held  to  be  the  deed  of  the  corporation,  and  not  of  its  agents.     §  5088. 
sealing  when  sufficient  without  signing.     §  5089. 
manner  of  signing.     §  5090. 
corporate  deeds  how  acknowledged.     §  5091. 
instances  of  acknowledgments  of  corporate  deeds  which  have  been  held  good. 

§  5092. 
of  the  delivery  of  the  deed,  its  necessity  and  effect.     §  5093. 
sealed  instrument  signed  by  some  of  the  officers,  and  delivered  in  escrow,  not 

operative.     §  5094. 
deeds  signed  by  the  directors  or  trustees.     §  5095. 
effect  of  deed  of  all  shareholders.     §  5096. 
deed  or  mortgage  by  a  corporation  by  attorney  in  fact.     §  5097. 
assignments  of  chosas  in  action  by  corporations.     §  5098. 
4.  Other  matters. 

proof  of  the  authenticity  of  the  seal.     §  5104. 

what  the  seal  proves  when  its  authenticity  is  proved.     §  5105. 

presumption  and  prosf  of  authority  to  affix  seal.     §  5106. 

what  is  deemed  sufficient  authority  to  affix  the  seal.     §  5107. 

the  same  subject  illustrated.     §  6108. 

deed  by  one  member  of  unincorporated  association.     §  5109. 

pleading:  declaration  on  a  corporate  contract  unnecessarily  sealed.     §  5110. 

tracing  title  through  a  corporation.     §  5111. 

conveyances  to  corporations.     §  5112. 

conveyances  to  trustees  of  corporations  and  associations.     §  5113. 

deed  to  corporation  not  duly  created.     §  5114. 

deeds  to  inchoate  corporations.     §  5116. 

responsibility  of  the  corporation  for  negligence  in  the  use  of  its  seal.     §  5116. 

deed  by  three  of  four  executors,  one  of  them  a  disqualified  foreign  corporation. 

§  5117. 
6.  Negotiable  instrumentt. 

doctrine  that  corporate  seal  destroys  negotiability.     §  5121. 

effect  of  paper  seal  attached  without  authority.     §  5122. 

failure  to  use  negotiable  words.     §  5123. 

orders  drawn  by  a  corporation  on  its  own  treasurer.     §  5124. 

authority  to  execute  commercial  paper.     §  5125. 

rule  of   "  uadisclosed  principal "  does  not  apply  in  case  of  commercial  paper. 

§  5126. 
promissory  note  how  executed  so  as  to  bind  corpotation.     §  5127. 
personal  liability  of  the  agent  executing  the  instrument.     §  5128. 
addition  of  the  words  "president,"  "secretary,"  "agent,"  "trustee,"  etc.    to 

signature,  surplusage.     §  5129. 

6719 


Contracts  INDEX. 

Contracts — (Continued). 

exception  where  the  agent  habitually  signs  that  way.     §  5130. 

Euglish  cases  in  which  the   official  designation   was  held   deacriptio  persona. 

§  5131. 
American  cases  in  which  the  official  designation  was  held  descriptio  personce. 

§  5132. 
the  same  principle  applicable  to  indorsements.     §  5i:S3. 
how  agent  should  indorse  for  corporation.     §  5134. 
indorsing  by  the  name  of  the  agent  only.     §  5135. 
illustration.     §  5136. 
manner  of  drawing  bills  of  exchange  for  corporation,  and  personal  liability  of 

agent.     §  5137. 
more  liberal  rule  exonerating  the  agent  drawing  the  bill.     §  513S. 
effect  of  direction  in  a  bill  to  charge  a  corporation.     §  5139. 
when  sufficient  if  name  of  corporation  appear  on  heading  of  bills.     §  5140. 
parol  evidence  when  admissible  to  explain  who  is  bound.     §  5141. 
when  corporation  estopped  to  set  up  informality  of  execation.     §  5142. 
forms  of  promissory  notes  importing  corporate  liability.     §  5143. 
other  forms  held  to  be  the  promissory  note  of  the  corporation.     §  5144. 
forms  helped  out  by  adding  the  seal  of  the  company.     §  5145. 
execution  by  agent  "for  company."    §  5146. 
illustrations.     §  5147. 

further  illustrations  and  qualifications.     §  5148. 
notes  executed  in  the  name  of  the  corporation  and  signed  by  the  agent  officially. 

§  5149. 
forms  of  checks  and  drafts  importing  corporate  liability.     §  5150. 
notes  and  bills  made  to  order  of  treasurer,  cashier,  etc.     §  5151. 
forms  importing  personal  liability.     §  5152. 
forms  in  which  the  words  "jointly  and  severally"  have  been  held  to  import  a 

personal  liability.     §  5153. 
acceptance  by  agent  in  his  own  name.     §  5154. 
acceptance  by  a  bank  cashier.     §  5155. 

personal  liability  of  agent  as  acceptor  of  bills  of  exchange.     §  5156. 
acceptance  by  the  president.     §  5157. 
indorsements  by  bank  cashiers.     §  5158. 
indorsements  to  bank  cashiers.     §  5159. 
when  corporation  liable  over  to  accommodation  iudorser.     §  5160. 

6.  Other  written  contracts. 

personal  liability  of  agent  on  simple  contracts.     §  5164. 
forms  held  to  be  the  obligation  of  the  corporation.     §  5165. 
forms  where  the  agent  was  held  personally  liable.     §  5166. 
personal  liability  of  members  of  associations,  clubs,  committees,  etc.     §  51G7. 
corporation  not  bound  if  not  mentioned  in  any  way.     §  5168. 
officers  liable  unless  corpoiation  mentioned.     §  5169. 

cases  of  informal  execution  wliere  the  corporation  was  held  bound.     §  5170. 
instrument  in  the  name  of  the  signer,  but  signed  with  addition   designating 
agency.     §  5171. 

7.  Parol  contracts, 

parol  contracts  by  corporations.     §  5174. 
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what  corporate  acts  provable  by  parol  evidence.     §  5175. 

growth  of  the  doctrine  on  this  subject:  Bank  of  United  States  v.  Dandridge.  §  5176. 

agency  and  authorization  provable  by  parol.     §  5177. 

8.  Implied  contracts  of  eorporations. 
doctrine  of  implied  contracts.     §  5180. 

corporations  bound  by  implied  contracts  the  same  as  individuals.     §  5181. 
person  rendering  services  to  corporation  under  informal  contract  may  recuver 

quantum  meruit.     §  5182. 
when  implied  in  favor  of  director  or  ofiScer.     §  5183. 
limitations  of  the  doctrine  of  this  chapter.     §  5184. 

9.  Satificatimi  of  contracts  hy  corporation.     See  Ratification. 
10.  Miscellaneous. 

of  foreign  corporations  —  situs  of  for  purpose  of  jurisdiction.     §  7970. 
by  foreign  corporations  —  recovery  on,  defeated  when.     §§  7950-7963. 
between  corporations  having  same  directors.     §§  4079-4087. 
between  directors  and  corporation.     §§  4059-4075. 
of  promoters,  liability  on.     §§  415-437. 
injunction  against  breaches  of.     §  7769. 
Contracts  of  subscription. 

See  Subscriptions. 
Contribution. 

See  Stockholdeks. 
1.  Contribution  among  stockholders. 

shareholder  paying  more  than  his  proportion  entitled  to  contribution.     §  3816. 
but  only  after  exhausting  remedy  against  corporation.     §  3817. 
right  given  by  statute.     §  3818. 

theories  of  contribution  in  windiug-up  proceedings.     §  3819. 
extent  to  which  shareholders  liable  to  contribute  as  among  themselves.     §  3820. 
whether  interest  recoverable  in  a  suit  for  contribution.     §  3821. 
form  of  the  decree  enforcing  contribution.     §  3822. 
cases  denying  the  right  of  contribution  without  reason.     §  3823. 
cases  denying  contribution  with  good  reason.     §  3824. 
voluntary  payment  does  not  create  right  of  contribution.     §  3825. 
no  contribution  where  the  aggregate  debts  exceed  the  liabilities  of  all  the  stock- 
holders.    §  3826. 
liability  for  contribution  under  special  contracts.     §  3827. 
actions  for  contribution  against  non-resident  stockholders.     §  3828. 
contributions  in  actions  at  law.     §  3829. 
2.  Miscellaneous. 

enforcement  of  among  stockholders  in  national  banks.     §  7291. 
among  wrong-doing  directors  of  corporation.     §§  4376-4378. 
Conversion. 
See  ToKTS. 

by  president  of  corporation,  liability.     §  4675. 
of  stock  pledged,  action  by  pledgor.     §§  2684-2689. 
Conveyances. 

See  CoEPORATE  Powers;  subd.  5;  Conteaots,  subd.  4;  Deeds;  Mortgages. 
to  corporations.     §§  5112-5115. 
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Co-operative  associations. 

organization  of.     §  143. 
Corporate  bonds. 

See  CoEPORATE  Powers. 
1 .  Power  to  issue,  etc. 

power  to  issue  bonds.     §  6050. 

further  of  this  power.     §  6051. 

power  to  issue  corporate  bonds  never  maturing.     §  6052. 

power  in  respect  of  interest  thereon  and  usury.     §  6053. 

150wer  to  guarantee  the  bonds  of  another  corporation.     §  6054. 

power  to  lend  its  credit  by  issuing  bonds.     §  6055. 

power  to  sell  its  bonds  at  a  discount.     §  6056. 

power  to  exchange  its  bonds  for  property  in  kind.     §  6057. 

prohibited  bonds  or  mortgages.     §  6058. 

further  of  this  subject.     §  6059. 

prohibition  against  increasing  bonded  indebtedness  without  consent  of  stock- 
holders.    §  6060. 

power  of  a  corporation  to  pledge  its  own  bonds.     §  6061. 

bonds  valid  though  mortgage  void.     §  6062. 

bonds  which  are  mortgages  by  force  of  statute.     §  6063. 

coupon  bonds  negotiable  although  sealed.     §  6064. 

non-payment  of  interest  does  not  render  bonds  non-uegotiable.    §  6065. 

when  bonds  issued  in  blank,  the  holder  may  fill  up  blank.     §  6006. 

whether  the  negotiable  quality  of  the  bonds  extends  to  the  mortgage.     §  6067. 

rights  of  bona  fide  purchasers  for  value.     §  6068. 

defense  of  ultra  vires  unavailing  against  such  purchaser.     §  6069. 

doctrine  illustrated  in  the  ease  of  fraudulent  overissues.     §  C070. 

bona  fide  purchaser  of  bonds  indorsed  by  the  State.     §  6071. 

when  purchaser  bound  to  take  notice  of  governing  statute.     §  6072. 

circumstances  putting  purchasers  upon  inquiry.     §  6073. 

whether  put  on  inquiry  by  the  numbers  on  the  bonds.     §  6074. 

put  upon  inquiry  by  a  reference  in  the  bonds  to  the  mortgage.     §  6075. 

whether  put  upon  inquiry  by  the  presence  of  past-due  coupons.     §  6076. 

put  on  inquiry  by  what  circumstances  where  bonds  have  been  stolen.     §  6077. 

other  circumstances  putting  purchasers  upon  inquiry.     §  6078. 

stipulations  detached  fram  such  bonds.     §  6079. 

distinction  between  redeemability   and  payability  in   respect  of   the   question 
whether  bonds  are  past  due.     §  6080. 

who  is  a  "  bona  fide  "  holder.     §  6081. 

purchaser  not  bound  to  see  to  application  of  purchase-monej'.     §  6082. 

who  is  a  purchaser  "for  value."     §  6083. 

liability  of  railroad  company  for  negotiating  void  municipal  bonds.     §  6084. 

liability  of  railroad  company  as  iudorser  of  municipal  bonds.     §  6085. 

rights  of  the  heir  of  the  trustee.     §J6086. 

lien  of  new  bonds  exchanged  for  old  ones.     §  6087. 

interpretation   of  bond  and   mortgage   with   reference   to    date   of    maturity. 
§  6088. 

payinent  or  purchase  of  bonds.     §  0089. 

demand  of  payment  where  made.     §  6090. 
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rights  in  respect  of  lost  or  destroyed  bonds.     §  6091 . 

suits  in  equity  for  surrender  and  cancellation.     §  6092. 

bonds  convertible  into  stock.     §  6093. 

right  of  holders  of  mortgage  bonds  of  land  grant  railroad  to  exchange  bonds 

for  land.-    §  6094. 
sinking  fund  arrangements.     §  6095. 
effect  of  consolidation.     §  6096. 
bonds  guaranteed  or  indorsed  by  the  State.     §  6097. 
further  of  such  bonds.     §  6098. 
subscriptions  to  bonds  on  condition  that  a  certain  number  of  bonds  shall  be 

subscribed  for.     §  6099. 
non-liability  of 'subscribers  to  creditors.     §6100. 
taxation  of  bonded  indebtedness  assessed  upon  payment  of  interest.     §  6101. 

2.  Coupons  of  such  bonds. 

coupons  are  negotiable  instruments.     §  6107. 

status  of  coupons  which  have  been  detached  from  the  bonds.     §  6108. 

actions  upon  detached  coupons.     §  6109. 

coupons  when  due  and  payable.     §  6110. 

interest  on  overdue  coupons.     §  6II1. 

the  question  as  a  question  of  pleading  and  burden  of  proof.     §  6112. 

interest  runs  from  date  of  demand  and  refusal.     §  6113. 

interest  runs  at  what  rate.     §  6114. 

when  statute  of  limitations  runs  against  coupons.     §  6115. 

payment  of  coupons  by  third  persons.     §  6116. 

coupons  share  pro  rata  in  mortgage  foreclosure.     §  6117. 

3.  Remedies  of  bondholders. 

remedies  available  to  individual  bondholders.     §  6121. 

remedies  of  single  bondholder  not  concluded  by  action  or  non-action  of  majority. 
§  6122. 

unless  such  be  the  true  construction  of  the  entire  contract.     §  612.3. 

separate  bondholder  cannot  levy  execution  upon  mortgaged  property.     §  6124. 

when  separate  bondholder  may  sue  for  interest,  but  not  for  principal.     §  6123. 

bondholders  represented  in  litigation  by  the  trustee  in  the  mortgage.     §  6126. 

measure  of  damages  for  failure  to  deliver  bonds.     §  6127. 

cross-bill  by  bondholders.     §  6128. 
Corporate  existence. 

See  Assessments,  subd.  4;  Charters;  Evidence;  Oeganizatiok. 
1.   Questions  relating  to  —  in  general, 

preliminary.     §  7641. 

validity  of  corporate  existence  not  questioned  collaterally.     §  7642. 

not  even  in  case  of  a  fraudulent  organization.     §  7643. 

suing  a  corporation  aa  such  admits  its  corporate  e.^isteuoe.     §  7644. 

a  general  appearance  by  a  corporation  admits  corporate  existence.     §  7645. 

corporate  existence  admitted  by  taking  an  appeal.     §  764G. 

defendant  contracting  with  plaintiff  as  a  corporation  estopped  to  deny  that  it  is 
such.     §  7647. 

extent  and  illustrations  of  this  estoppel.     §  764S. 

cases  denying  this  principle.     §  7649. 
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assumed  corporation  contracting  as  such  estopped  to  deny  its  own  existence. 

§  7650. 
this  estoppel  extends  to  officers,  directors,  and  members.     §  7651. 
the  question  of  corporate  existence  in  criminal  proceedings.     §  7652. 

2.  Questions  of  pleading.     See  Pleadings. 

when  not  necessary  to  allege  corporate  existence.     §  7658. 

doctrine  that  it  is  necessary  to  allege  corporate  existence.     §  7659. 

necessary  when  suing  for  rights  which  can  only  inhere  in  a  corporation.     §  7660. 

what  averments  of  corporate  existence  sufficient.     §  7661. 

whether  necessary  to  repeat  averment  of  corporate  existence  in  successive  counts. 

§  7662. 
declaring  against  a  corporation  which  has  changed  its  name.     §  7663. 
question  of  corporate  existence  must  be  raised  by  defendant.     §  7664. 
plea  to  the  merits  admits  corporate  existence.     §  7665. 
how  question  of  corporate  existence  raised  in  pleading.     §  7666. 
statutory  rule  in  New  York  requiring  plea  in  abatement  or  in  bar.     §  7667. 
when  must  be  raised  by  a  denial  under  oath.     §  7668. 
question  raised  by  plea  of  mil  tiel  corporation.     §  7669. 
this  plea  raises  only  question  of  existence  de  facto  of  corporation.     §  7670. 
nul  tiel  corporation,  how  pleaded.     §  7671. 
further  as  to  particularity  of  averment  in  raising  question  of  corporate  existence. 

§  7672. 
particularity  of  statement  where  defendant  pleads  corporate  existence.     §  7673. 
particularity  in  replication  to  plea  of  nul  tiel  corporation.     §  7674. 
burden  of  proof  under  this  plea.     §  7675. 
plea  of  nul  tiel  corporation  defendant.     §  7676. 
nul  tiel  corporation  defendant,  how  pleaded.     §  7677. 

stage  of  the  proceedings  at  which  defense  of  nwltiel corporation  pleadable.    §  767S. 
amendments  in  case  of  failure  to  plead  corporate  existence.     S  7679. 
defense  that  plaintifif  corporation  was  organized  for  unlawful  purposes.     §  7680. 
corporate  existence,  how  put  in  issue  in  actions  before  jnstices  of  the  peace. 

§  7681. 
manner  of  pleading  dissolution.     §  7682. 

3.  P roof  of  corporate  character. 

by  proving  charter  and  user  thereunder.     §  7689. 

proof  of  the  charter.     §  7690. 

judicial  notice  of  charters  and  general  statntes  of  incorporation.     §  7691. 

distinction  between  judicial  notice  of  charter  and  judicial  notice  of  corporation. 

§  7692. 
presumption  of  ancient  charter.     §  7693. 
proof  of  corporate  existence  by  reputation.     §  7694. 

proof  under  statutes  by  showing  that  the  body  acted  as  a  corporation.     §  7695. 
proof  of  user  under  a  charter.     §  7696. 
user  proved  by  proving  a  corporation  de  facto.     §  7697. 
user  under  a  general  law.     §  7698. 
proving  corporate  existence  where  corporation  is  organized  under  general  laws. 

§  7699. 
filing  of  articles  and  election  of  officers.     §  7700. 
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organization  in  fact  and  user  thereunder.    §  7701. 

corporate  books  and  records  as  evidence  of  organization  and  user.     §  7702. 

records  need  not  show  acceptance  of  charter.     §  7703. 

proof  by  witnesses  under  notice  to  produce  corporate  books.     §  7704. 

where  the  corporation  is  unconditionally  incorporated.     §  7705. 

judicial  notice  of  the  existence  of  corporation.     §  7706. 

proof  by  acts  or  admissions  by  the  opposite  party.     §  7707. 

letters  patent,  certificate  of  incorporation,  articles  of  association,  etc.     §  7708. 

conclusiveness  of  certificate  issued  by  public  official.     §  7709. 

certificate  of  commissioners  that  conditions   precedent  have   been   performed. 
§  7710. 

presumptions  in  favor  of  the  regularity  of  organization.     §  7711. 

proof  of  the  existence  of  a  foreign  corporation.     §  7712. 

proof  of  corporate  existence  in  criminal  cases.     §  7713. 
4.  Effect  of  dissolution. 

effect  of  dissolution  of  the  corporation.     §  7720. 

insolvency  of  corporation  no  defense  to  actions  against  it.     §  7721. 

dissolution  by  reason  of  non-user  not  pleadable.     §  7722. 

what  actions  abate  and  what  survive.     §  7723. 

effect  of  dissolution  on  suits  commenced  by  attachment.     §  7724. 
Corporate  name. 

See  CoBPORATioNS,  subd.  4;  Name. 
Corporate  powers. 

See  Contracts;  Direotoes;  Eminent  Domain. 

1.  Co^-'porate 'powers  in  general. 

no  powers  except  those  expressly  granted  or  necessarily  implied.     §  56.S8. 

can  do  no  acts  not  authorized  by  charter  or  governing  statute.     §  5639. 

subject  to  the  same  inferences  and  intendments  as  natural  persons.     §  5640. 

implied  power  to  carry  into  effect  purposes  of  creation.     §  5641. 

implied  power  to  do  whatever  necessary  to  effectuate  express  powers.     §  5642. 

instances  of  powers  implied  under  this  rule.     §  5643. 

presumption  that  corporate  acts  are  within  corporate  powers.     §  5644. 

limits  of  the  power  of  corporations  to  make  contracts.     §  5645. 

powers  of  corporation  as  founded  upon  or  affected  by  custom.     §  5646. 

corporations  held  to  a  reasonable  exercise  of  their  powers.     §  5647. 

validity  of  contracts  as  depending  upon  consent  of  stockholders.     §  5648. 

power  of  corporations  to  deal  with  their  own  stockholders.     §  5649. 

and  with  their  own  directors.     §  5650. 

powers  of  de  facto  corporations.     §  5651. 

status  of  contracts  of  unconstitutional  corporations.     §  5652. 

2.  Interpretation  of  charters. 

general  principle  of  interpretation.     §  5656. 

words  to  have  their  natural  meaning.     §  5657. 

illustration  of   this   principle:   meaning  of   the  term   "perpetual  succession." 

§  5658. 
construed  most  strongly  in  favor  of  the  public.     §  5659. 
but  not  unreasonably  so.     §  5660. 
judicial  expressions  of  this  rule.    §  5661. 
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the  same  rule  where  the  question  involves  the  rights  of  third  persons.     §  5662. 

whether  express  words  necessary  to  impair  privileges  of  others.     §  5663. 

rule  where  the  question  involves  conflicting  rights   of  diflferent  corporations. 
§  5664. 

conflicting  provisions  to  be  harmonized  if  possible.     §  5665. 

exceptions  interpreted  so  as  not  to  destroy  the  grant.     §  5666. 

interpretation  of  saving  clause  repugnant  to  the  body  of  the  act.     §  5667. 

illustrations  of  this  principle.     §  5668. 

conditions  expressed  exclude  those  not  expressed.     §  5669. 

grants  of  exclusive  privileges  not  implied.     §  5670. 

general  words  construed  in  subordination  to  general  laws.     §  5671. 

powers  to  be  exercised  for  the  public  good  imperative.     §  5672. 

when  grants  in  prcesenti  interpreted  as  promises  to  grant.     §  5673. 

restrictive  provisions  which  are  deemed  directory  merely.     §  5674. 

not  construed  retroactively,  or  as  impairing  vested  rights.     §  5675. 

release  of  public  penalties.     §  5676. 

application  of  the  rule  that  words  are  to  be  taken  in  the  strongest  sense  against 
the  party  using  them.     §  5677. 

general  provision  of  law  no  effect  upon  subsequent  special  charters.     §  5678. 

special  charter  provisions  not  repealed  by  subsequent  general  laws.     §  5679. 

repeals  by  implication.     §  5680. 

provisions  in  derogation  of  common  law  strictly  construed.     §  5681. 

in  what  respect  charters  construed  liberally.     §  5682. 

whether  legislative  history  examined.     §  5683. 

communis  error  facit  jus.     §5684. 

conditions  precedent  must  be  performed  or  waived.     §  5685. 

what  powers  are  included  in  particular  grants.     §  5680. 

what  powers  not  included  in  particular  grants.     §  5687. 

construction  of  particular  words  and  phrases.     §  5688. 

cases  in  which  the  word  "person"  construed  to  mean  "corporation."     §  56S0. 

interpretation  of  other  words.     §  5690. 

construction  and  effect  of  certain  amendments.     §  5691. 
3.  FtnancUtl  powers. 

implied  financial  powers.     §  5696. 

implied  power  to  borrow  money.     §  5697. 

to  what  corporations  this  power  ascribed.     §  5698. 

whether  building  associations  have  power  to  borrow.     §  5699. 

distinction  between  the  power  of  the  corporation  and  that  of  the  directors  to 
borrow.     §  5700. 

borrowing  powers  conferred  by  the  sliareholders.     §  5701. 

consequences  of  a  corporation  borrowing  without  power.     §  5702. 

charters  conferring  and  excluding  this  power.     §  5703. 

lender  entitled  to  subrogation.     §  5704. 

rights  of  creditors  where  debts  are  created  in  excess  of  statutory  limit.     §  5705. 

power  of  ofiSoers  to  borrow  for  the  company.     §  5706. 

when  not  necessary  to  show  that  the  company  received  tlie  benefit.     §  5707. 

when  advances  to  officers  treated  as  advances  to  corporation.     §  5708. 

constitutional  restrictions  as  to  the  manner  of  creating  corporate  debts.     !?  5709. 
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church  corporation  cannot  raise  money  by  a  public  excursion.     §  5710. 

power  of  corporations  to  lend  their  funds.     §  5711. 

charters  under  which  this  power  denied.     §  5712. 

power  to  lend  on  particular  securities.     §  5713. 

doctrine  that  corporation  can  recover  the  money  lent  in  an  action  for  money  had 
and  received.     §  5714. 

improper  conditions  upon   corporate  loans  attempted  to  be  imposed  by  pro- 
moters.    §  5715. 

power  to  assign  securities  given  for  loans.     §  5715  a, 

power  to  assign  stock  assessments.     §  5716. 

power  to  raise  money  by  means  of  a  lottery.     §  5717. 

power  to  levy  a  tax.     §  5718. 

power  to  hold  shares  in  other  corporations.     §  5719. 

usury  by  corporations.     §  5720. 

no  power  to  become  surety  for  or  lend  credit  to  another  person  or  corporation. 
§  5721. 

illustrations  of  the  foregoing  doctrine.     §  5722. 

reasons  and  limitations  of  the  principle.     §  5723. 

exceptions  to  the  principle.     §  5724. 

power  to  assume  debts  of  precedent  partnership.     §  5725. 
4.   Powers  relating  to  negotiable  paper. 

power  to  issue  negotiable  paper.     §  5730. 

implied  from  the  power  to  borrow.     §  5731. 

implied  from  the  power  to  purchase  property.     §  5732. 

implied  from  the  power  of  making  contracts  generally.     §  5733. 

to  what  corporations  this  power  has  been  ascribed.     §  573-t. 

no  such  power  under  the  English  law.     §  5735. 

distinction  between  want  of  power  to  issue  negotiable  instruments  and  irregu- 
larities in  the  exercise  of  the  power.     §  5736. 

ultra  vires  commercial  paper  good  in  the  hands  of  bona  fide  purchasers  for  value. 
§  5737. 

illustrations  of  this  principle.     §  5738. 

no  power  to  make  or  indorse  for  accommodation.     §  5739. 

but  such  paper  good  in  the  hands  of  an  innocent  purchaser  for  value.     §  5740. 

presumption  in  favor  of  validity.     §  5741. 

cases  denying  this  presumption.     §  5742. 

notes  prohibited  by  statute.     §  5743. 

distinction  between  power  to  contract  the  debt  and  power  to  give  instrument 
by  which  it  is  evidenced.     §  5744. 

issuing  notes  intended  to  circulate  as  money.     §  5745. 

authority  of  officers  of  corporations  to  execute  commercial  paper.     §  5746. 

such  authority,  how  proved.     §  5747. 

power  to  take  negotiable  securities.     §  5748. 

when  cannot  employ  its  funds  for  this  purpose.     §  5749. 

power  to  purchase  and  discount  bills  in  other  States  and  other  places.     §  5750. 

distinction  between  the  power  to  purchase  and  the  power  to  discount  commer- 
cial paper.     §  5751. 

-"stock  notes."    §5752. 
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defenses  to  notes  given  to  corporations.     §  5753. 
power  to  assign  or  transfer  negotiable  paper.     §  5754. 
furtiier  of  this  subject.     §  5755. 

authority  of  ofEcers  to  indorse  and  transfer.     §  5756. 

assignments  and  indorsements,  how  made  so  as  to  bind  corporation.     §  5757. 
consequences  of  such  assignments.     §  5758. 
liability  of  the  corporation  as  indorser.     §  5759. 
liability  of  indorsers  of  nltra  vires  corporate  paper.     §  5760. 
validity  of  bills  of  credit  issued  by  State  banks.     §  5761. 
power  to  issue  certificates  of  deposit.     §  5762. 
draft  by  one  officer  of  a  corporation  upon  another.     §  5763. 
damages  for  non-payment  of  circulating  notes.     §  5764. 
5.  Powers  relating  to  oimiership  and  transfer  of  property  —  real  property  and  title  thereto. 
power  of  corporations  to  take  and  hold  land  at  common  law.     §  5770. 
effect  of  statutes  of  mortmain.     §  5771. 

cannot  take  and  hold  for  purposes  foreign  to  the  objecbs  of  their  creation.    §  577"2- 
constitutional  and  statutory  restrictions  upon  this  power.     §  5773. 
instances  of  such  restrictions  upon  religious  corporations.     §  5774. 
whether  exclusion  of  power  to  hold  excludes  power  to  take.     §  5775. 
whether  a  corporation  can  take  land  except  by  deed.     5776. 
power  to  acquire  land  by  adverse  possession  under  the  statute  of  limitations. 

§  5777. 
power  to  acquire  an  easement  by  prescription.     §  5778. 
power  to  take  for  the  purpose  of  saving  a  debt.     §  5779. 
power  to  purchase  land  at  judicial  sales.     §  5780. 
power  to  take  by  mortgage.     §  5781. 
power  to  take  by  devise.     §  5782. 
operation  of  statutes  of  wills.     §  5783. 
devises  to  foreign  corporations.     §  5784. 
devises  to  the  United  States.     §  5785. 
whether  the  power  to  take  by  purchase  includes  the  power  to  take  by  devise. 

§  5786. 
devises  to  corporations  where  the  statutory  limit  has  been  reached.     §  5787. 
devise  to  a  corporation  where  there  are  two  corporations  of  the  same  name. 

§  5788. 
whether  the  power  to  take  by  subscriptions  or  contributions  includes  the  power 

to  take  by  devise.     §  5789. 
doctrine  of  equitable  conversion  where  corporation  is  not  capable  of  taking  land. 

§  5790. 
what  estate  in  lands  a  corporation  may  take.     §  5791. 
illustrations  in  the  case  of  railroad  companies.     §  5792. 
power  to  take  as  joint  tenant  or  tenant  iji  common.     §  5793. 
transfer  of  title  to  corporations  by  legislative  act.     §  5794. 
doctrine  that  the  State  alone  can  question  the  title  of  the  corporation.     §  5795. 
rule  enables  corporations  to  defend  against  trespassers.     §  5796. 
and  to  pass  a  good  title  to  its  grantee.     §  5797. 
power  to  hold  and  convey  presumed.     §  5798, 
and  cannot  be  questioned  coll  itcriilly.     §  5799. 
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cases  in  which  the  rule  does  not  apply.     §  5800. 
curing  the  incapacity  of  the  corporation  to  take.     §  5801. 
grants  to  corporations  before  being  organized.     §  5802. 
conveyances  to  non-existent  and  de  facto  corporations.     §  580.S. 
,  rescission  of  conveyances  to  corporations  not  empowered  to  talic.     §  5804. 
rescission  on  the  ground  of  misuser.     §  5805. 

rescission  on  ground  that  grantee  corporation  is  non-exiateut.     §  5806. 
statutory  limitations  upon  the  amount  of  land  which  may  be  held.     §  5807. 
taking  in  the  name  of  another  as  trustee.     §  5808. 
power  of  educational  corporations  to  hold.     §  5809. 
power  of  religious  corporations  to  hold.     §  5810. 
power  of  turnpike  and  plank-road  companies  to  hold.     §  5811. 
power  of  canal  companies  to  hold,     §  5812. 
titles   of  British   eleemosynary   corporations  not  affected   by   the   revolution. 

§  5813. 
banking  companies.     §  5814. 

conveyances  to  corporations  upon  conditions  subsequent.     §  5815. 
illustrations  of  conveyances  upon  conditions  subsequent.     §  5816. 
forfeiture  of  the  estate  for  non-performance  of  conditions  subsequent.     §  5817. 
courts  will  not  aid  a  diversion  of  such  a  trust.     §  5818. 

donation  of  land  to  a  corporation  with  a  condition  against  alienation.     §  5819. 
burial  certificates  issued  by  religious  corporations.     §  5320, 
construction  of  enabling  statutes.     §  5821. 

6.  Power  to  tajca,  hold,  and  transfer  personal  property. 

power  to  acquire  and  hold  personal  property,     §  5827. 

make  isolated  purchase  of  goods.     §  5828. 

bequests  of  personalty  to  foreign  corporations.     §  5829. 

7.  Power  to  do  various  acts. 

to  appoint  agents.     §  5832. 

power  to  act  as  agent  for  another.     §  5833. 

power  to  be  attorney  in  fact.     §  5834. 

power  to  act  as  trustee.     §  5835. 

power  to  be  beneficiary  in  a  trust.     §  5836. 

power  to  act  as  executor  or  administrator.     §  5837. 

power  to  enter  into  a  partnership.     §  5838. 

no  power  to  take  an  oath.     §  5839. 

power  to  incur  expense  on  account  of  injured  employes.     §  5840. 

power  to  contract  for  the  payment  of  a  pension.     §  5841. 

power  to  compromise  disputed  claims,     §  5842. 

power  to  create  forfeitures.     §  5843. 

power  to  establish  transportation  lines.     §  5844. 

power  to  make  extra-territorial  contracts.     §  5845. 

liability  of  corporations  for  the  acts  of  their  dummy  corporations.     §  5846. 

8.  Powers  ascribed  and  denied  to  particular  corporations — inswance  corporations. 

insurance  companies  may  make  and  negotiate  promissory  notes.     §  5849. 
insurance  companies  cannot  engage  in  banking.     §  5850. 
whether  establish  a  guaranty  fund.     §  5851. 
cannot  pension  their  retiring  officers.     §  5852. 

6729 


Corporate  powers  INDEX. 

Corporate  powers — (Continued). 

whether  divide  business  into  classes.     §  5853. 

cannot  purchase  obligation  of  policy-holder  to  be  used  as  an  offset.     §  5854. 

cannot  change  the  beneficiary  prescribed  in  its  charter.     §  5855. 

cannot  transfer  its  assets  to  reinsuring  company.     §  5856. 

mutual  company  may  insure  on  the  all-cash  plan.     §  5857. 

but  cannot    turn  itself   into   a.    stock  company  without    legislative    sanction. 
§  5858. 

mutual  company  authorized  to  insure  for  cash  may  take  note  for  policy.    §  5859. 

what  policies  may  and  may  not  be  issued.     §  5860. 

validity  of  policies  issued  by  foreign  insurance  companies.     §  5861. 
9.   Railroad  corporations. 

preliminary.     §  5865. 

make  and  negotiate  promissory  notes.     §  5866, 

guarantee  bonds.     §  5867. 

circumstances  under  which  this  power  upheld.     §  5868. 

receive  municipal  subscriptions.     §  5869. 

dedicate  land  for  highway.     §  5870- 

contract  to  carry  beyond  their  own  lines.     §  5871. 

make  contracts  with  connecting  carriers.     §  5872. 

to  what  extent  contract  joint  obligations.     §  5873. 

own  steamboats.     §  5874. 

contract  to  promote  business  of  another  road.     §  5875. 

contract  to  allow  municipal  corporation  to  prescribe  motive  power.     §  5S76. 

contract  to  make  stock  gaps  and  road  crossings.     §  5877. 

license  erection  of  buildings  on  its  right  of  way.     §  5878. 

purchase  railroad  already  built.     §  5879.  • 

railway  leases  void  unless  authorized  by  express  law.     §  5880. 

illustrations  of  the  rule.     §  5881. 

right  and  duty  of  rescission.     §  5882. 

railway  company  cannot  lease  its  telegraph  line  unless  so  aiithorized.     §  58SS. 

responsibility  of  the  lessor  for  the  torts  of  the  lessee.     §  5884. 

illustrations.     §  5885. 

responsibility  of  the  lessee  for  negligence  in  operating  the  road.     §  588(3. 

what  grants  of  power  authorize  such  leases.     §  5887. 

recovering  rent  under  an  ultra  vires  lease.     §  58S8. 

statutes  conferring  the  power  to  lease.     §  5889. 

statutory  expressions  not  conferring  this  power.     §  5890. 

prohibition  in  case  of  competing  lines.     §  5891. 

consent  of  the  stockholders.     §  5892. 

lessee  takes  subject  to  what  burdens.     §  5893. 

formalities  in  the  execution  of  such  leases.     §  5894. 

right  of  eminent  domain  does  not  pass.     §  5895. 

validity  of  leases  extending  beyond  term  of  corporate  existence.     §  5896. 

actions  by  third  parties  on  the  covenants  of  such  leases.     §  5897. 

covenants  to  repair.     §  5898. 

offer  reward  for  criminals.     §  5899. 

make  contracts  before  completion  of  Hue.     §  5900. 

contract  to  transport  freight  at  specific  rates  for  ten  years.     §  5901. 
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10.  Turnpike  corporations. 

powers  in  respect  of  establisning  route.     §  5904. 

changing  the  route  and  termini.     §  5905. 

power  to  build  its  road  upon  the  public  highway.     §  590G. 

protecting  right  of  way  from  encroachment.     §  5907. 

manner  of  constructing  the  road.     §  5908. 

liability  for  damages  in  building  the  road.     §  5909. 

right  to  erect  toll-gates  at  particular  places.     §  5910. 

further  of  this  subject.     §  5911. 

right  to  erect  toll-houses,  dig  wells,  etc.,  upon  right  of  way.     §  5912. 

whether  the  turnpike  company  can  change  its  gates  after  having  erected  them. 
§  5913. 

when  the  right  to  demand  toll  arises.     §  5914. 

right  to  demand  tolls  for  the  whole  distance  from  gate  to  gate.     §  6915. 

whether  toll  demandable  for  traveling  between  two  gates.     §  5916. 

right  to  demand  prepayment  of  tolls.     §  5917. 

power  to  detain  travelers  for  non-payment  of  tolls.     §  5918. 

fraudulent  evasion  of  the  payment  of  tolls.     §  5919. 

exemptions  from  payment  of  tolls.     §  5920. 

construction  of  statutes  creating  such  exemptions,     §  5921. 

further  of  such  statutes.     §  5922. 

continued.     §  5923. 

construction  of  contracts  creating  such  exemptions.     §  5924. 

no  right  to  charge  unreasonable  tolls.     §  5925. 

forfeiture  of  franchise  for  exacting  illegal  tolls.     §  5926. 

right  to  exact  tolls  within  cities  and  towns.     §  5927. 

vehicles,  how  rated  for  the  purpose  of  tolls.     §  5928. 

penalties  against  toll-gatherers.     §  5929. 

actions  to  recover  tolls.     §  5930. 

defenses  to  such  actions.     §  5931. 

whether  a    defense   that   the    road   is  not    properly  constructed    or  repaired. 
§  5932. 

actions  to  recover  back  tolls  illegally  exacted.     §  5933. 

penalties  for  forcibly  passing  toll-gates  without  paying  toll.     §  5933  a. 

breaking  the  toll-gate  and  passing.     §  5934. 

further  of  this  subject.     §  5935. 

penal  liability  of  oflSoers.     §  5936. 

liability  for  failure  to  perform  its  public  duties.     §  5937. 

effect  of  an  abandonment  by  the  turnpike  company.     §  5938. 

what  will  be  evidence  of  an  abandonment.     §  5939. 

public  proceedings  to  vacate  such  roads  and  to  open  them  as  common  highways. 

§  5940. 
acts  which  turnpike  companies  may  and  may  not  do.     §  5941. 
powers  as  depending  upon  a  valid  organization.     §  5942. 
11.  Miscellaneous  corporations, 
savings  banks.     §  5948. 
other  banking  corporations.     §  5949. ' 
distinction  between  discounting  and  purchasing  commercial  paper.     §  5950. 
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power  of  banks  to  receive  special  deposits.     §  5951. 

illegal  banking.     §  5952. 

dry  dock  company  cannot  engage  in  navigation.     §  5953. 

incorporated  common  carriers.     §  5954. 

mining  corporations.     §  5955. 

power  to  locate  mining  claims.     §  595G. 

power  of  mining  companies  to  borrow  money.     §  5957. 

boom  companies.     §  5958. 

whaling  companies.     §  5959. 

land  improvement  companies.     §  5960. 

when  manufacturing  corporations  may  purchase  in  order  to  resell.     §  5961. 

other  powers  conceded  to  manufacturing  corporations.     §  5962. 

what  powers  have  been  denied  to  manufacturing  corporations.     §  596.3. 

12.  Doctrine  of  ultra  vires.     See  tit.  Ultea  Vibes. 

13.  Power  to  issue  bonds,  etc.     See  Ookporate  Bonds. 

14.  Power  to  mortgage  property.     See  Moetgages. 
Corporations. 

See  FoEEiGN  Coepoeations. 
1.  Nature  and  kinds  of. 

what  is  a  corporation?    §  1. 

judicial  definitions  of  a  corporation.     §  2. 

a  collection  of  incidents  which  make  a  corporation.     §  3. 

none  the  less  a  corporation  because  members  liable  for  its  debts.     §  4. 

nor  because  it  cannot  sue  or  be  sued  in  its  corporate  name.     §  5. 

nor  because  acts  of  parliament  declare  that  it  shall  not  be  a  corporation.     §  6. 

a  collection  of  natural  persons.     §  7. 

corporations  sole.     §  S. 

ordinary  power  of  a  corporation.     §  9. 

immortality — "perpetual  succession."    §  10. 

in  what  sense  a  "person.''    §  11. 

in  what  sense  a  "  citizen."     §  12. 

distinction  between  a  corporation  and  a  partnership.     §  13. 

differences  between  corporations  and  joint  stock  companies.     §  14. 

distinction  between  a  corporation  and  a  guild,  fraternity,  or  society.     §  15. 

composed  of  what  body  or  constituency.     §  16. 

further  of  this  subject.     §  17. 

illustrations  of  this  distinction.     §  18. 

sense  in  which  the  State  may  be  a  corporation.     §  19. 

gaasi-corporationa.     §  20. 

official  boards  of  municipal  corporations.     §  21, 

kinds  of  corporations.     §  22. 

the  definition  given  by  Chancellor  Kent,     §  23. 

public  and  private  corporations.     §  24. 

public  school  corporations.     §  25. 

corporations  to  promote  charities  of  a  public  nature.     §  26. 

corporations  formed  to  promote  public  objects  for  private  gain.     §  27. 

wlien  municipal  corporations  deemed  private.     §  28. 

illustrations  of  public  corporations.     §  29. 
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2.  Creation  of,  by  special  chartera.     See  Charters. 

corporations  are  created  by  legislative  power.     §  35. 

to  what  extent  this  power  may  be  delegated.     §  36. 

exercised  by  judicial  or  ministerial  action  under  general  laws.     §  37. 

to  what  extent  exempt  from  judicial  review.     §  38. 

corporation  need  not  be  declared  such  in  express  words.     §  39. 

theories  as  to  when  charters  take  eflfect.     §  40. 

creation  by  reference  to  another  act.     §  41. 

legislative  deviations  from  rules  of  the  common  law.     §  42. 

who  included  in  the  word  "  associates."    §  43. 

how  legislative  grant  made  and  corporation  organized.     §  44. 

what  if  the  commissioners  refuse  to  act.     §  45. 

when  charter  provisions  deemed  »  substitute  for  provisions  of  a  general  act. 

§46. 
whether  corporations  created  by  concurrent  action  of  two  States.     §  47. 
decisions  adhering  to  the  view  that  this  cannot  be  done.     §  48. 

3.  Creation  of,  under  general  laws.     See  Organization. 

purposes  for  which  incorporation  permitted.     §§  132-192. 
steps  necessary  to  perfect  organization.     §§  215-249. 
reorganization.     §§  255-279. 

4.  2f antes  of. 

importance  of  the  corporate  name,     §  284. 

distinction  between  the  names  of  natural  persons  and  of  corporations.     §  283. 

acquired  by  usage  and  reputation.     §  286. 

petition  to  change  corporate  name.     §  287. 

change  of  name  by  corporate  action.     §  288. 

effect  of  changing  corporate  name.     §  289. 

the  corporate  name  in  suits.     §  290. 

misnomer  of  corporation  in  pleading.     §  291. 

effect  of  variances  in  corporate  name.     §  292. 

what  misnomers  amendable.     §  293. 

effect  of  misnomer  of  corporations  in  written  obligations.     §  294. 

misnomer  in  devises  and  bequests.     §  293. 

corporation  protected  in  use  of  corporate  name.     §  296. 

illustrations.     §  297. 

discretion  of  Secretary  of  State  as  to  issuing  certificates  of  incorporation  for  a 

corporation  having  a  similar  name  to  the  one  already  existing.     §  298. 
illustration:  "Kansas  City  real  estate  exchange" — "Kansas  Citj'  real  estate  and 

stock  exchange."     §  299. 
prohibition  in  Missouri  statute  against  use  of  name  of  person  or  firm.     §  300. 

5.  Consolidation  of.     See  C()lksoLiDATiON. 

in  general.     §§  305-337. 

effect  of,  upon  shareholders.     §§  343-360. 

transmission  of  rights  and  liabilities  of  constituent  companies.     §§  365-390. 

effect  on  remedies  and  procedure.     §§  395-410. 

6.  Promoters  and  liability  of.     See  Promoters. 

liability  of,  on  contracts,     §i  415-437. 
liability  of,  to  subscribers,     §§  440-453. 
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liability  of,  to  the  company.     §§  456-476. 

non-liability  of  the  company  for  contracts  of  promoters.     §§  480-490. 
7.   De  facto  corporations. 

divergence  of  views  on  the  subject  of  de  facto  corporations.     §  495. 

when  rightfulness  of  corporate  existence  presumed.     §  496. 

presumed  from  user  of  corporate  powers.     §  497. 

especially  where  rights  have  been  acquired  thereunder.     §  498. 

corporations  by  prescription  or  user.     §  499. 

what  necessary  to  give  rise  to  this  presumption.     §  500. 

validity  of  corporate  existence  not  litigated  collaterally.     §  501. 

limitations  of  this  doctrine.     §  502. 

what  is  meant  by  existing  de  facto.     §  503. 

rule  under  California  Civil  Code.     §  504. 

rule  applie*  only  where  the  corporation  might  exist.     §  505. 

effect  of  this  doctrine  upon  the  rights  of  shareholders  and  creditors.     §  506. 

validates  irregularities  in  organization.     §  507. 

except  where  the  thing  to  be  done  is  a  condition  precedent.     §  508. 

further  observations  and  illustrations.     §  509. 

State  precluded  by  lapse  of  time  from  questioning  regularity  of  corporate  organi- 
zation.    §  510. 

corporation  suing  for  rights  which  can  only  inhere  in  it  as  a  corporation.     §  511. 

corporations  by  legislative  recognition.     §  512. 

illustrations.     §  513. 
S.   Corporations  by  estoppel.     See  Estoppel. 

obligor  in  contract  with  corporation  estopped  to  deny  corporate  existence.     §  518. 

illustrations  of  the  rule.     §  519. 

various  statements  of  this  rule.     §  520. 

corporate  existence  proved  by  showing  that  the  objecting  party  has  dealt  with  it 
as  such.     §  521. 

rule  restrained  to  cases  of  de  facto  corporations.     §  522. 

this  estoppel  not  raised  where  there  is  no  law  authorizing  the  corporation.     §  523. 

view  that  incorporation  must  be  stated  in  the  contract.     §  524. 

except  where  party  is  induced  by  fraud  to  recognize  corporate  existence.     §  52.5. 

party  dealing  with  corporation  permitted  to  show  corporate  knowledge.     §  526- 

party  claiming  under  legislation  creating  a   corporation  estopped  to  deny  its 
existence.     §  527. 

stockholder  estopped  to  deny  corporate  existence.     §  528. 

estoppel  to  set  up  fraudulent  organization.     §  529. 

exception  where  the  corporation  has  expired  by  lapse  of  time.     §  530. 

forfeiture  for  misuser  or  nonuser  not  pleadable  collaterally.     §  531. 

corporation  estopped  to  deny  corporate  existence.     §  532. 

corporations  for  illegal  purposes.     §  533. 
9.  Constitutional  restraints  upon  creation  of.     See  Constitutional  Restraints. 

provisions  of  State  constitutions.     §§  538-568. 

restraints  upon  passage  of  special  acts.     §§  573-602. 

restraints  as  to  the  titles  of  laws.     §§  607-627. 

restraints  as  to  the  mode  of  passing  laws.     §§  632-639. 

other  restraints  and  provisions.     §§  643-659. 
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10.  National  corporations.     See  National  Banks. 
definition — division — introduction.     §  665. 

within  the  States:  historical  sketch:  national  banks.     §  666. 

transcontinental  railway  companies.     §  667. 

maritime  canal  company  of  Nicaragua.     §  668. 

other  corporations  chartered  by  Congress.     §  669. 

formation  of  national  corporations.     §  670. 

power  of  Congress  to  confer  franchises  on  them:  exemption  from  State  control 

and  taxation.     §  671. 
power  to  confer  right  of  eminent  domain  within  the  State.     §  672. 
may  confer  on  Federal  courts  exclusive  j  urisdiotion  of  suits  by  and  against.   §  673. 
protection  under  the  fourteenth  amendment.     §  674. 

status  of  national  corporations  within  the  States:  jurisdiction  over  them.     §  675. 
further  of  this  subject.     §  676. 
how  dissolved.     §  677. 

power  of  Congress  to  revoke  their  charters.     §  678. 
effect  of  reservation  of  right  to  amend.     §  679. 
not  dissolved  by  State  action.     §  680. 
corporations  of  the  territories.     §  681. 
corporations  of  the  district  of  Columbia.     §  682. 
State  corporations  holding  Federal  franchises.     §  683. 

1 1.  Place  of  meeting  and  of  doing  corporate  acts. 
generally  considered.     §  686. 

corporations  anciently  named  as  of  some  place.     §  687. 

a  corporation  cannot  have  two  domiciles.     §  688. 

resides  where  it  exercises  its  functions.     §  689. 

power  to  establish  agencies  at  other  places.     §  690. 

whether  loses,  its  corporate  character  by  migrating.     §  691. 

distinction  between  citizenship  and  residence  of  a  corporation.     §  692. 

enjoining  a  corporation  from  removing  its  assets  out  of  the  State.     §  693. 

constituent  acts  must  be  performed  within  the  State  of  creation.     §  694, 

corporation  when  estopped  from  raising  the  question.     §  695. 

validity  of  corporate  election  held  outside  the  State.     §  696. 

meetings  held  at  what  place  within  the  State.     §  697. 

12.  Corporate  elections.     See  Elections. 
assembling  the  meeting.     §§  700-722. 
the  quorum.     §§  725-729. 

right  to  vote.     §§  730-743. 

conduct  of  the  election.     §§  745-758. 

right  to  the  office,  and  contesting  the  election.     §§  761-794. 

13.  Amotion  of  officers.     See  Amotion. 

power  of  amotion,  and  proceedings  to  remove.     §§  799-841. 

14.  Expulsion  of  members..     See  Members,  Expulsion  op. 
power  to  expel,  and  grounds  of  expulsion.     §§  846-876. 
corporate  proceedings  to  expel.     §§  881-899. 
judicial  proceedings  to  reinstate.     §§  904-930. 

15.  Corporate,  by-laws.     See  By-laws. 
nature  and  interpretation  of.     §§  935-950 
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power  to  enact  and  mode  of  enacting.     §§  955-960. 
requisites  and  validity  of.    §§  1010-1053. 

16.  Capital  stock  and  subscriptions  thereto.     See  Capital  Stookj  Shares;  Subscrip- 

tions. 
nature  of  capital  stock.     §§  1059-1064. 
nature  of  shares  in  general.     §§  1065-1085. 

17.  Who  Tnay  he  shareholders.     See  Shareholders. 
natural  persons  as  shareholders.     §§  1090-1098. 
private  corporations.     §§  1102-1111. 
municipal  corporations.     §§  1115-1133. 

1 8.  Contract  of  subscription  for  stock.     See  Subscriptions. 

theories  as  to  nature  and  formation  of  the  contract.     §§  1136-1194. 

theories  as  to  the  consideration.     §§  1200-1213. 

theories  as  to  the  necessity  of  paying'the  statutory  deposit.     §§  1216-1232. 

theory  that  the  full  amount  of  the  capital  must  be  subscribed.     §§  1235-1242. 

other  theories  and  holdings.     §§  1245-1262. 

alteration  of  the  contract  of  subscription.     §§  1267-1299. 

19.  Conditional  stock  subscriptions.     See  StJBSCEiPTiONS,  subds.  7-9. 
validity  of  conditional  subscriptions.     §§  1305-1328. 

e£fect  of  conditions  in  subscriptions.     §§  1332-1345. 
interpretation  of  particular  conditions.     §§  1349-1356. 

20.  Effect  of  fraud  on  stock  subscriptions.     See  Subscriptions,  subds.  10-15. 
general  principles  applicable.     §§  1360-1379. 

what  frauds  will  and  will  not  avoid  the  contract.     §§  1382-1418. 
remedies  of  defrauded  shareholder.     §§  1424-1434. 
time  within  which  to  claim  rescission.     §§  1438-1456. 
remedies  against  persons  guilty  of  the  fraud.     §§  X460-I487. 
fraudulent  issues  and  overissues.     §§  1490-1506. 

21.  Corpcn'ate  books  and  records  as  evidence.     See  Assessments,  subd.  6. 

22.  Powers  of  cotporation  in  relation  to  its  own  shares.     See  Shares,  subd. 

23.  Powers  of  corporate  agents.     See  Agents. 

24.  Corpoi-ate  contracts.     See  Contracts. 

25.  Notice  to  corporation.     See  Notice. 

26.  Ratification  by  corporations.     See  title  Ratification. 

27.  Police  power — exercise  of  over  coi-porations.     See  Police  Power. 

28.  Powers  of  corporations.     See  Corporate  Powers. 

29.  Civil  liaUlitjj  of  cm-porations  for  tm-ls.     See  Torts;  Frauds;  Negligence. 

30.  Indictment  of  corporations.     See  Indictment. 

31.  Contempts  by  corporations.     See  Contempts. 

32.  Dissolution  of  corporations.     See  Dissolution;  Winding  Up. 

33.  Actions  by  and  against  corporations.     See  Actions;  Citizenship;  Jurisdiction; 

Process. 

34.  Attachments  against  corporations.     See  Attachments. 

35.  Oarnishment  of  corporations.     See  GtABNishmsnt. 

36.  Mandamus  against  cmporations.     See  Mandamus. 

37.  Executions  against  corporations.    See  Executions. 
Corporation  sole. 

what  is.     §  8. 
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Counsellors. 

See  Attorneys. 
Coupons. 

of  corporate  bonds.     See  CoEPOEATB  Bonds,  subd.  2. 
Courts. 

See  Charters;  Jurisdiction. 

power  of  to  graut  corporate  charters.     §§  110-127. 
Creation. 

of  corporations.     See  Charters;  Organization;  Statutes. 
Creditors. 

See  Stockholders,  gubd.  27. 

remedies  of  to  enforce  stockholders'  liability.     §§  3413-3476. 

assignments  for  by  corporations,     §§  6466-6487. 

preference  of,  by  insolvent  corporation.     §§  6492-6507. 

of  corporation,  priorities  among.     §§  3833-3843. 

priorities  among,  on  mortgage  foreclosure.     §§  6256-6268. 
Creditors'  bill. 

See  Creditors'  Suit. 
Creditors'  suit. 

See  Stockholders,  subd.  34. 

to  enforce  liability  of  stockholders.     §§  3518-3545. 

jurisdiction,  etc.     §§  6555-6571. 
Criminal  offense. 

,  See  Indictment. 
Cruelty  to  animals. 

organization  of  company  for  prevention  of.     §  149. 
Cruelty  to  children. 

organization  of  society  for  prevention  of.     §  150. 
Cumulative  voting. 

See  Election,  subd.  4j  Votinb. 
Custom. 

See  Usages. 
Damages. 

See  Actions;  Exemplary  Damages;  Negligesiob. 

award  of,  for  torts  of  corporations.     See  Torts,  subds.  5,  6. 
Dealings. 

See  Brokers. 

in  stock  shares.     See  Shares,  subd.  13. 
Death. 

See  Negligence,  subd.  1. 
Debentures. 

See  Corporate  Bonds. 
Debts. 

See  Stockholdbes. 

for  which  stockholders  are  held  liable.     §§  3110-3127. 

for  which  directors  are  liable  by  statute.     §§  4182-4201. 
Deceit. 

See  Frauds. 
Declarations. 

See  Agents,  subd.  2. 
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of  corporate  officers  and  agents,  etc.,  eflfeot  of.     §§  4912-4925. 
De  facto  corporations. 

See  CoEPOBATiONs,  subds.  6,  7. 

power  to  sue  and  be  sued.     §  7369. 
De  facto  officers.  ' 

See  DiRECTOBS. 

directors  de  facto  of  corporation.    §§  3893-3901. 
Defenses. 

See  AssESSMBNTS,  subd.  9;  Limitations,  Statute  or;  Pleas;  Pleading;  Set- 

OFE. 

1.  Defenses  to  actions  by  creditors  against  stockholders — in  general. 

scope  of  subject.     §  3679. 

general  theories  as  to  defenses  which  can  be  interposed.     §  3680. 

defenses  that  the  stockholders  are  estopped  from  raising.     §  3681. 

2.  Defenses  affecting  the  corporation  and  its  management. 

that  the  corporation  had  no  legal  existence.     §  3683. 

that  the  corporation  has  been  guilty  of  illegal  acts.     §  3684. 

that  the  corporate  enterprise  has  been  abandoned.     §  3685, 

that  the  corporation  has  ceased  to  exist,  etc.     §  3686. 

that  the  corporation  changed  its  name  after  the  defendant  subscribed  for  the 

shares.     §  3687. 
that  the  corporate  o£Scers  have  been  guilty  of  misconduct.     §  3688. 

3.  Defenses  affecting  the  status  and  liability  of  the  defendant  as  a  shareholder. 

that  the  defendant  never  was  a  stockholder.     §  3691. 

when  a  shareholder  estopped  from  making  this  defense.     §  3692. 

that  the  defendant  did  not  become  a  stockholder  in  the  regular  mode.     §  3693. 

that  some  of  the  new  stock  was  not  taken.     §  3694. 

that  some  of  the  stock  is  owned  by  the  corporation  itself.     §  3695. 

that  the  full  amount  was  not  subscribed,     §  3696. 

that  the  subscription  was  made  prior  to  the  formation  of  the  corporation. 

§  3697. 
that  the  defendant  became  a  stockholder  after  the  debt  was  contracted,     §  3698. 
that  the  defendant  was  a  holder  of  preferred  stock  merely.     §  3699. 
that  the  shares  were  held  by  the  defendant  for  another.     §  3700. 
that  the  shares  were  held  for  the  corporation  itself .     §  3701. 
that  the  defendant  held  the  shares  as  pledgee  of  the  corporation.     §  3702. 
that  the  stockholder  is  a  sovereign  State.     §  3703. 
that  the  officers  are  liable  before  stockholders.     §  3704. 
that  one  of  the  members  of  the  company  has  died,  it  being  unincorporated. 

§  3705. 
that  the  stockholders  have  a  right  of  renewal.     §  3706. 
that  the  stockholder  was  induced  to  subscribe  by  fraud.     §  3707, 

4.  Defenses  affecting  the  discharge  and  release  of  the  shareholder. 

that  the  defendant  has  paid  his  subscription  in  full.     §  3711. 

that  such  payment  was  made  in  property,  services,  etc.     §  3712. 

that  the  defendant  has  discharged  his  liability  by  payment  to  other  creditors. 

§  3713. 
further  of  this  subject.     §  3714, 
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that  the  defendant  purchased  the  shares  in  good  faith,  believing  them  to  have 
been  fully  paid  up.     §  3715. 

burden  of  showing  non-payment.     §  3716. 

manner  of  proving  payment.     §  3717. 

that  the  defendant  was  released  from  his  obligation  by  the  corporation.     §  3718. 

that  the  personal  liability  of  the  stockholders  has  been  waived  or  released  by 
contract.     §  3719. 

interpretation  of  such  contracts  of  waiver.     §  3720. 

that  the  defendant's  liability  was  divested  by  transfer.     §  3721. 

that  the  defendant  has  been  discharged  in  bankruptcy.     §  3722. 

whether  assignee  in  bankruptcy  can  be  made  a  contributory.     §  3723. 

assignee  not  bound  to  indemnify  bankrupt  against  calls.     §  3724. 

that  the  defendants  are  entitled  to  be  discharged  as  sureties.     §  3725. 
5.  Defenses  affecting  the  plaintiff's  demand. 

that  the  judgment  against  the  corporation  was  erroneous  or  informal.     §  3729. 

that  the  judgment  against  the  corporation  was  collusive.     §  3730. 

that  the  demand  is  invalid,  the  corporation  having  admitted  it.     §  3731. 

that  the  debt  was  revived  after  being  extinguished.     §  3732. 

that  the  debt  was  usurious.     §  3733. 

that  the  debt  was  ultra  vires.     §  3734. 

that  the  debt  has  been  satisfied  in  whole  or  in  part.     §  3735.    , 

that  the  corporation  has  been  discharged  in  bankruptcy.     §  3736. 

that  the  plaintiff  purchased  his  demand  against  the  corporation  at  a  discount. 
§  3737. 
fi.  Defenses  relating  to  the  conduct  of  the  creditor,  affecting  his  demand. 

that  the  plaintiff  has  taken  out  execution  against  the  corporation.     §  3740. 

that  the  corporation  has  gone  into  bankruptcy,  and  that  the  creditor  has  re- 
ceived dividends.     §  3741. 

that  the  complainants  have  received  a  dividend  from  an  assignee  of  the  corpora- 
tion.    §  3742. 

that  the  plaintiff  failed  to  present  his  claim  to  the  receiver.     §  3743. 

that  the  plaintiff  has  been  secured  by  a  pledge   of   the   corporate  property. 
§3744. 

that  the  plaintiff  granted  extensions  of  time  to  the  corporation.     §  3745. 

that  the  plaintiff  has  compromised  with  other  stockholders.     §  3746. 

that  the  plaintiff  has  released  other  stockholders.     §  3747. 

that  the  plaintiff  took  an  assignment  of  debts  due  the  corporation,  and  then 
compromised  with  the  debtors.     §  3748. 
7.  Defenses  relating  to  the  conduct  of  the  proceeding  to  charge  the  stockholder. 

that  the  receiver  was  improperly  appointed.     §  3751. 

that  the  assessment  was  irregular.     §  3752. 

that  the  defendant  did  not  have  notice  of  the  assessment.     §  3753. 

that  the  decree  of  assessment  was  collusive.     §  3754. 

that  the  decree  of  assessment  authorized  a  compromise.     §  3755. 
S.  Other  defenses. 

that  other  creditors  are  entitled  to  priority  of  demand.     §  8758. 

that  a  prior  judgment  has  been  rendered  against  the  defendant.     §  3759. 

that  a  prior  suit  is  pending.     §  3760. 
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that  the  assets  of  the  corporation  are  nnappropriatecl,     §  3761. 

that  there  is  a  solvent  judgment  debtor  other  than  the  corporation,     §  3762. 

that  the  receiver  or  assignee  has  been  guilty  of  misconduct  in  dealing  with  the 
assets.     §  3763. 
9.  Miscellaneous. 

defenses  to  actions  for  assessments,     §  1955,  et  aeg, 

to  actions  seeking  to  enforce  statutory  liability  of  directors.     §§  4354-4372. 

to  actions  on  insurance  premium  notes.     §  7263. 

to  indictments  of  corporations.     §  6442, 
Deferred  stock. 

See  Dividends;  PRErEBKED  Stock. 
Definitions. 

by-law.     §  935. 

corporation.     §  1. 

capital  stock.     §  1060. 

dividend.     §  2126. 

debt.     §3110. 

franchise.     §  533S. 

national  corporation.     §  665. 

promoter.     §  415. 

seal.     §  569. 
Delegation. 

See  CoKPORATE  Powers. 

of  power  to  create  corporations.     §  36. 

of  their  power  by  directors.     See  Dibeotors,  sabd.  4. 

of  power  of  eminent  domain.     See  Eminent  Domain. 
Demand. 

See  Actions. 

in  actions  by  corporations.     §  7388. 

in  actions  against  corporations.     §  7415. 
Deposit. 

payment  of.     See  Sdbscriptions,  subd.  3. 
Detective  associations. 

organization  of.     §  151. 
Directors. 

See  Elections;  Meetings. 
I.   Bight  to  the  office. 

necessity  of  electing  a  board.     §  3850 

effect  of  failure  to  eleot:  tenure  of  the  office  holding  until  successor  chosen. 
§  3851. 

mode  of  compelling  election.     §  3852. 

power  to  fill  vacancies.     §  3853. 

power  to  remove  members  of  the  board.     §  3854. 

grounds  of  removal  by  judicial  action.     §  3855. 

mandamus  to  restore.     §  3856. 

who  eligible.     §  3857. 

when  need  not  be  a  stockholder.     §  3858. 

statutes  and  by-laws  requiring  audi  a  qualification.     §  3859. 
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whether  must  be  a  registered  stockholder.     §  3860. 
convening  the  meeting  to  elect.     §  3861. 
notice  of  the  meeting.     §  3862. 

directors  elected  after  date  appointed  for  election.     §  3863, 
elections  at  adjourned  meetings.     §  3864. 
elections  at  meetings  held  outside  the  State.     §  3865. 

manner  of  voting.     §  3866.  ' 

frauds  and  irregularities  in  the  conduct  of  the  election.     §  3867. 
majority  of  all  the  shares  necessary  to  elect.     §  3868. 
effect  of  voting  for  ineligible  candidates.     §  3869, 
right  to  vote.     §  3870. 

voting  in  respect  of  shares  held  by  executors  or  trustees.     §  3871. 
right  to  vote  as  b,etween  pledgor  and  pledgee.     §  3872. 
voting  in  respect  of  shares  held  by  other  corporations.     §  3S73. 
statutory  limit  as  to  the  number  of  votes  which  can  be  cast  by  a  single  share- 
holder.    §  3874. 
disqualifications  of  the  shareholder  claiming  the  right  to  vote.     §  3875. 
right  to  vote  by  proxy.     §  3876. 

no  superintendence  of  such  elections  in  equity.  §  3877. 
but  equity  possesses  an  imperfect  jurisdiction.  §  3878. 
jurisdiction  by  quo  viarranto.     §  3879. 

reviewing  such  elections  under  New  York  statute.     §  3880. 
under  California  statute.     §3881. 

persons  suing  for  the  office  must  prove  qualification.     §  3882. 
directors  suing  at  law  must  show  title.     §  3883. 
evidence  to  prove  such  title:  adoption:  recoguition.     §  3884. 
evidence  to  prove  acceptance  of  the  office.     §  3885. 
resignation  or  abandonment  of  the  office.     §  3886. 
abandonment  of  forfeiture  by  reason  of  becoming  disqualified.     §  3887. 

2.  Directors  and  officers  de  facto. 

general  statement  of  doctrine.     §  3893. 

who  are  directors  de  facto.     §  3894. 

persons  ineligible  to  the  office.     §  3895. 

who  are  not  directors  de  facto.     §  3896. 

title  to  office  cannot  be  impeached  collaterally.     §  3897. 

what  if  two  boards  are  in  existence  and  acting.     §  .3898. 

acts  of  directors  de  facto  bind  the  stockholders.     §  3899. 

cases  showing  the  extent  of  protection  under  the  rule.     §  3900, 

personal  liability  of  de  facto  directors.     §  3901. 

3.  Qitotiim  of  direclm-s  and  number  titat  can  act. 

preliminary.     §  3904. 

directors  must  act  together  as  a  board.     §  3905 
individual  directors  have  no  authority  as  such.     §  3906. 
but  may  be  agents  by  special  appointment.     §  3907. 
separate  assent  of  a  majority  not  binding.     §  3908. 
cannot  vote  at  board  meetings  by  proxy.     §  3909. 

where  the  act  is  private  all  must  join:  where  it  is  public  a  majority  may  act. 
§  3910. 
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rule  as  to  public  acts  applicable  to  private  corporations:  a  majority  of  the  direct- 
ors rule.     §3911. 
distinction  between  a  select  and  indefinite  body  in  respect  of  a  quorum.     §  3912. 
majority  of  all  the  directors  necessary  to  a  quorum.     §  3913. 
but  a  majority  of  the  assembled  quorum  may  act.     §  3914. 
acta  at  board  meeting  without  a  quorum  voidable.     §  3915. 
must  be  a  quorum  of  each  integral  part.     §  3916. 
rule  in  case  of  unfilled  vacancies.     §  3917. 

in  the  case  of  a  special  committee  a  majority  of  all  must  concur.     §  391S. 
effect  of  the  disqualification  of  a  member  of  the  quorum.     §  3919. 
.    what  is  a  quorum  where  the  directory  has  been  enlarged  by  a  consolidation  with 
another  corporation.     §  3920. 
by-law  fixing  quorum  at  less  than  a  majority.     §  3921. 
whether  ex  officio  trustee  not  a  part  of  the  quorum.     §  3922. 
number  that  may  act  in  ministerial  matters.     §  3923. 
acta  of  directory  composed  of  excessive  number.     §  3924. 
directors  no  power  to  exclude  some  of  their  board.     §  3925. 
presumption  in  favor  of  regular  action.     §  3926. 
extent  of  this  presumption.     §  3927. 

ratification  of  acts  done  by  less  than  the  requisite  number.     §  3928. 
power  of  a  quorum  to  contract  with  their  own  members.     §  3929. 
place  of  the  president  in  the  quorum.     §  3930. 
when  take  the  sense  of  the  stockholders.     §  3931. 
majority  can  act  only  at  a  regular  meeting.     §  3932. 
meet  outside  the  State.     §  3933. 

when  record  need  not  afl&rmatively  show  notice.     §  39.34. 
manner  of  assembling  the  meeting.     §  3935. 
when  notice  of  the  meeting  must  be  given.     §  3936. 

notice  of  adjourned  meetings  must  be  given.     §  3937. 

these  principles  varied  by  corporate  usage.     §  3938. 
4.  Delegation  of  their  power  by  directors. 

how  far  directors  may  delegate  their  authority.     §  3944. 

further  of  this  subject.  ^  §  3945. 

directors  may  not  delegate  tlie  power  of  making  assessments.     §  3946. 

may  delegate  ministerial  duties.     §  3947. 

whether  bank  directors  may  delegate  power  to  discount.     §  3948. 

may  appoint  and  remove  subordinate  agents.     §  3949. 

single  director  no  power  unless  appointed  agent.     §  3950. 

no  power  in  directors  to  confer  permanent  and  supreme  control  upon  a  single 
officer.     §  3951. 

may  contract  through  a  committee  of  their  own  members.     §  3952. 

power  of  such  committee  to  make  contracts.     §  3953. 

to  mortgage  the  property  of  the  corporation.     §  3954. 

authority  to  convey  includes  power  to  execute  suitable  instruments.     §  3955. 

powers  of  committees  in  respect  of  litigation.     §  3956. 

such  committee  no  power  to  purchase  real  estate.     §  3957. 

power  of  committee  appointed  to  examine  and  report.     §  3958. 

power  of  building  committees  of  church  societies.     3959, 
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quorum  of  such  committee  necessary  to  act.     §  3960. 

tiltra  vires  acts  of  committees  made  good  by  ratification.     §  3961. 

corporation  bound  by  acts  of  such  committee  within  their  apparent  authority. 

§  3962. 
personal  liability  of  the  members  of  such  committees.     §  3963. 

5.  Powers  of. 

nature  of  the  office  in  general.     §  3967. 

divergent  views  as  to  the  nature  and  limits  of  the  powers  of  directors.     §  3968. 

English  view  that  they  are  special  agents  only.     §  3969. 

view  that  directors  may  do  whatever  the  corporation  may  do.     §  3970. 

but  cannot  do  more,     §  3971. 

effect  of  by-laws  limiting  their  powers.     §  3972. 

their  powers  not  extended  by  by-laws.     §  3973. 

authority  within  what  limits  supreme.     §  3974. 

the  stockholders  cannot  act  for  the  company,     §  3975. 

exceptions  and  qualifications  of  this  rule.     §  3976. 

further  of  this  rule.     §  3977. 

directors  have  no  common-law  powers.     §  3978. 

no  power  to  make  constituent  changes,     §  3979. 

cannot  apply  for  or  accept  amendment  of  charter.     §  3980. 

nor  accomplish  this  result  by  indirect  means.     §  3981. 

cannot  make,  alter,  or  annul  by-laws.     §  3982.  ^ 

may  not  sell  out  corporate  assets  and  business.     §  3983. 

but  may  alien  corporate  real  estate  in  course  of  business.     §  3984. 

may  mortgage  corporate  property.     §  3985. 

may  assign  for  benefit  of  creditors.     §  3986. 

when  assign  to  other  trustees.     §  3987. 

may  borrow  money.     §  3988. 

may  make  and  transfer  negotiable  paper.     §  3989. 

may  assume  or  guarantee  debts  of  other  persons  or  corporation,  when.     §  3990. 

may  fix  the  salaries  of  corporate  officer.     §  3991. 

may  not  fix  price  of  shares  of  stock.     §  3992. 

powers  in  levying  assessments,     §  3993. 

when  release  corporate  interest.     §  3994. 

cannot  give  away  its  assets.     §  3995, 

but  may  make  bona  fide  compromises,     §  3996 

and   conduct    corporate,   but    not    private,  litigation    at  corporate    expense. 

§  3997. 
powers  of  directors  of  banking  companies.     §  3998. 
effect  of  ultra  vires  acts  of  directors.     §  3999. 
loss  of  power  by  lapse  of  time.     §  4000. 
instances  of  their  ordinary  contracting  powers.     §  4001. 
powers  under  particular  instruments.     §  4002. 

their  contracts  not  voidable  because  of  errors  of  judgment.     §  4003. 
power  to  execute  mortgages.     §§  6171-6179. 

6.  Obligation  of  directors  as  fiduciaries  —  in  general. 

directors  are  trustees  for  the  stockholders.     §  4009. 

bound  to  exercise  their  powers  for  the  benefit  of  the  company.     §  4010. 
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cannot  create  any  relation  which  will  make  their  personal  interests  antagonistic 
to  those  of  the  corporation.     §4011. 

illustrations.     §  4012. 

engaging  in  a  rival  bnsiness,     §  4013. 

no  power  to  give  away  the  assets  of  the  company.     §  4014. 

paying  claims  barred  by  limitation.     §  4015. 

bound  to  act  with  the  utmost  good  faith.     §  4016. 

engagements  contrary  to  their  duty  voidable.     §  4017. 

illustrations.     §  4018. 

personally  liable  for  ultra  vires  acts.     §  4019. 

to  what  extent  trustees  for  the  public.     §  4020. 

to  what  extent  trustees  for  creditors.     §  4021. 

not  allowed  to  make  a  profit  out  of  their  trust.     §  4022. 

personally  liable  for  breaches  of  their  trust.     §  4023. 

must  account  to  the  company  for  secret  profits.     §  4024. 

rule  not  applicable  to  dealings  open  and  acquiesced  in.     §  4025, 

rule  subject  to  the  maxim  that  he  who  seeks  equity  must  do  equity.     §  4026. 

mast  account  for  bribes  given  to  influence  their  official  action.     §  4027. 

not  chargeable  with  profits  made  by  a  third  party  out  of  their  trust  relation. 
§  4028. 

illustrations  showing  liability  to  account  for  secret  profits.     §  4029. 

further  illustrations.     §  4030. 

illustrations  continued.     §  4031. 

continued.     §  4032. 

cannot  buy  shares  from  the  company  and  resell  at  a  profit.     §  4033. 

but  may  purchase  the  shares  of  other  stockholders.     §  4034. 

but  not  with  the  funds  of  the  company.     §  4035. 

purchasing  property  from  themselves  for  the  company.     §  4036. 

buying  property  for  themselves  and  reselling  to  the  corporation  at  a  profit. 
§  4037. 

liable  for  colluding  with  promoters.     §  4038. 

the  same  subject  continued.     §  4039. 

cannot  buy  up  claims  against  the  company  at  a  discount  and  prove  them  for  the 
full  amount.     §  4040. 

view  that  they  may  recover  the  amount  expended  in  such  purchases.     §  4041. 

cannot  vote  upon  question  affecting  his  private  interest.     §  4042. 

cannot  deal  for  themselves  with  the  corporate  property.     §  4043. 

illustrations.     §  4444. 

cannot  conduct  their  private  litigation  at  corporate  expense.     §  4045. 

ratification  of  such  contracts  by  the  shareholders.     §  4046, 

what  will  amount  to  a  ratification.     §  4047. 

what  will  not  amount  to  a  ratification.     §  4048. 

view  that  corporation  cannot  condone  fraud  of  officer  except  by  unanimous  con- 
sent.    §  4049. 

rights  of  third  persons  in  cases  of  such  breaches  of  trust.     §  4050. 

measure  of  liability  for  such  breaches  of  trust.     §  4051. 

all  directors  liable  who  fraudulently  conspire.     §  4052. 

liability  of  promoters  to  account  for  secret  profits,     §  4053, 
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7.  Contracts  between  the  directors  and  the  corporation. 

directors  may  contract  with  the  corporation  in  good  faith.     §  4059. 

view  that  a  director  cannot  contract  with  the  company.     §  4060. 

second  view  that  such  coutracta  are  not  void,  but  voidable.     §  4061. 

third  view  that  their  validity  depends  upon  their  nature  and  terms.     §  4062. 

such  contracts  closely  scrutinized.     §  4063. 

valid  when  made  with  unanimous  consent.     §  4064. 

voidable  when  a  majority  of  the  directors  constitute  the  other  contracting  party. 

§  4065. 
director  cannot  be  a  secret  partner  in  contracts  between  the  corporation  and 

third  persons.     §  4066. 
director  may  recover  at  law  on  a  contract  with  the  corporation.     §  4067. 
general  doctrine  that  directors  may  lend  to  the  corporation  and  take  security. 

§  4068. 
are  entitled  to  indemnity  against  bona  fide  expenses  and  advances.     §  4069. 
may  purchase  from  the  corporation.     §  4070. 
whether  allowed  to  purchase  the  corporate  property  at  judicial  or  other  public 

sale.     §  4071. 
such  purchasing  director  holds  as  trustee  for  the  company.     §  4072. 
form  of  relief  in  such  cases.     §  4073. 

circumstances  under  which  such  purchases  have  been  upheld,     §  4074. 
a  mere  stockholder  may  so  purchase.     §  4075. 

8.  Contracts  between  two  corporations  having  the  same  directors. 

contracts  between  two  corporations  not  void,  although  some  of  the  officers  in 

one  are  officers  in  the  other.     §  4079. 
contract  not  voidable  if  there  be  a  quorum  of  directors  not  directors  in  both 
corporations.     §  4080. 

opposing  view  that  such  contracts  are  voidable.     §  4081. 
voidable  where  the  same  persons  are  directors  in  both  corporations.     §  4082. 
voidable  where  the  sole  contracting  agent  is  an  officer  in  both  corporations, 

§  4083. 
corporate  agent  employed  by  the  other  contracting  party.     §  4084. 
such  contracts  validated  by  acquiescence  and  ratification.     §  4085. 
director  or  officer  may  be  trustee  in  corporate  mortgage.     §  4086. 
contract  with  stockholder  not  changeable  by  corporation  without  his  consent. 

§  4087. 

9.  General  view  of  the  liability  of  directors. 

status  of  directors  and  general  nature  of  their  liability.     §  4090. 

their  twofold  liability  for  non-feasance  and  misfeasance.     §  4091. 

general  view  of  the  remedies  given.     §  4092. 

evidence  of  acquiescence  to  charge  a  particular  director.     §  4093. 

cases  illustrating  this  question.     §  4094. 

liability  joint  or  several.     §  4095. 

director  may  be  jointly  liable  with  the  corporation.     §  4098. 

directors  not  necessarily  liable  for  the  frauds  of  subordinate  agents  appointed 

by  them.     §  4097. 
what  knowledge  imputable  to  directors  and  officers,     §  4098, 

10.  Liability  of  directors  for  negligence. 

directors  may  be  liable  for  negligence.     §  4100. 
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distinction,  in  respect  of  this  liability,  between  discretionary  and  ministerial 
acts.     §  4101. 

not  liable  for  discretionary  acts:  liable  for  gross  negligence  in  respect  of  minis- 
terial duties.     §  4102. 

not  liable  for  mistakes  of  judgment.     §  4103. 

bound  to  exercise  ordinary  business  diligence.     §  4104. 

such  negligence  judged  by  what  standard:  by  judge  or  jury.     §  4105. 

responsible  for  losses  happening  through  gross  negligence.     §  4106. 

their  liability  for  the  acts  of  subordinates.     §  4107. 

their  liability  for  negligent  ignorance.     §  4108. 

liability  for  negligent  acts  which  are  ultra  vires.     §  4109. 

effect  of  acquiescence  on  the  part  of  the  shareholders.     §  4110. 

liability  of  directors  for  each  other's  acts.     §  4111. 

liability  of  ex  officio  members  for  each  other's  acts.     §  4112. 

application  of  these  principles  to  banking  corporations.     §  4113. 

indictment  of  directors  for  negligent  failure  to  perform  official  duties.     §  4114. 

11.  Remedies  of  corporation  against  unfaithful  directm'S. 
general  heads  of  liability  to  the  company.     §  4118. 

corporation  may  sue  its  directors  either  at  law  or  in  equity.     §  4119. 

action  whether  legal  or  equitable.     §  4120. 

right  of  action  in  receiver,  and  whether  he  can  impeach  corporate  acts,     §  4121. 

right  of  action  in  assignee  for  creditors.     §  4122. 

pendency  of  actions  by  creditors  prevents  subsequent  actions  by  assignee. 

§  4123. 
directors  when  jointly  liable.    §  4124. 
pleading:  declaration,  bill,  or  complaint.     §  4125. 
actions  by  assignees  and  trustees  in  bankruptcy,     §  4126. 
certain  defenses  considered,     §  4127. 
defense  of  the  statute  of  limitations.     §  4128. 

12.  Liability  of  directors  to  strangers  and  creditors  of  corporation  outside  of  statute. 
general  nature  of  the  liability  of  directors  to  persons  not  members  of  the  com- 
pany,    §  4132, 

not  liable  as  partners  or  original  undertalkers,  except,  etc.     §  41 33, 

personally  liable  where  contract  does  not  show  that  it  was  made  for  the  com- 
pany.    §  4134. 

personally  liable  for  acts  in  excess  of  their  authority,     §  4135. 

unless  the  question  of  the  extent  of  authority  is  a  mere  question  of  law.     §  4136. 

not  liable  to  creditors  for  non-feasance,  negligence,  mismanagement,  breach  of 
duty  to  corporation,  etc.     §  4137. 

bank  directors  not  so  liable  to  depositors.     §  4138. 

a  limitation  of  this  doctrine  suggested,  and  contrary  holdings  stated.     §  4139. 

but  liable  to  strangers  for  malfeasance.     §  4140. 

such  as  fraudulent  over-issues  of  corporate  stock.     §  4141. 

or  the  fraudulent  issuing  of  second  mortgage  bonds  as  "first  mortgage  bonds.'' 
§  4142. 

not  liable  for  overdrafts,     §  4143, 

issuing  false  prospectuses,  making  false  representations,  etc.,  whereby  the  public 
are  deceived.     §  4144. 
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illuatrationa  of  this  liability.     §  4145. 

effect  of  statute  of  frauds.     §  4146. 

doctrine  that  there  must  have  been  a  guilty  scienter  or  a  fraudulent  intent  to 
deceive.     §  4147. 

action  by  sureties  against  trustees  for  fraudulent  statements.     §  4148. 

remedies  in  equity.     §  4149. 

in  what  sense  directors  trustees  for  creditors.     §  4150. 

liability  for  preferring  creditors.     §  4151. 

personally  liable  for  fraudulently  diverting  the  company's  assets  from  its  cred- 
itors.    §  4152. 

illustrations  of  this  liability.     §  4153. 

liability  to  pay  for  " qualification  shares."     §4154. 

creditor  may  also  follow  misappropriated  assets  as  a  trust  fund.     §  4155. 

corporation  a  party  to  suit  in  equity.     §  4156. 

liability  of  a  director  for  allotting  shares  to  his  own  infant  children.     §  4157. 

13.  Statutory  liability  of  directors  and  officers  to  creditors  —  in  general. 
general  nature  of  this  liability.     §  4163. 

these  statutes  penal  and  to  be  strictly  construed.     §  4164. 

view  that  such  statutes  are  not  penal.     §  4165. 

such  statutes  not  enforced  outside  the  State  enacting  them.     §  4166. 

cases  in  which  this  doctrine  applied.     §  4167. 

effect  of  a  repeal  of  the  statute  upon  accrued  rights.     §  4168. 

whether  right  of  action  dies  with  creditor.     §  4169. 

effect  of  constitutional  provision  that  "dues  from  private  corporations  shall  be 
secured  in  such  manner  as  shall  be  prescribed  by  law."     §  4170. 

validity  of  a  statute  imposing  a  liability  after  the  persons  sought  to  be  charged 
become  directors.     §  4171. 

effect  of  a  dissolution  of  the  corporation.     §  4172, 

sense  in  which  directors  jointly  liable.     §  4173. 

meaning  of  "jointly  and  severally  liable."    §  4174. 

what  if  the  act  was  of  such  a  nature  that  it  could  not  be  done  by  a  single  direct- 
or.    §  4175. 

creditor  may  proceed  against  one  or  more.     §  4176, 

theory  that  under  statutes  making  both  the  innocent  and  the  guilty  liable,  all 
must  be  joined.     §  4177, 

example  of  a  statute  imposing  a  several  liability,     §  4178. 

14,  What  debts  of  the  corporation  are  within  such  statutes. 
liability  for  torts.     §  41 82. 

mere  gratuities.     §  4183. 

security  debts.     §  4184. 

debts  founded  in  fraud.     §  4185. 

debts  due  the  directors  themselves.     §  4186, 

vMra  vires  debts.     §  4187. 

certificates  of  deposit.     §  4188. 

judgments  and  judgments  for  costs.     §  4189. 

debts  which  have  been  assigned.     §  4190. 

wages  of  employes.     §  4191. 

debts  payable  in  future.     §  4192. 
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unliquidated  damages  £or  breaches  of  contract.     §  4193. 

taxes.     §  4194. 

debts  barred  by  limitation:  obligation  of  lessee  to  pay  taxes.     §  4195. 

renewals.     §  4196. 

debts  contracted  and  due  in  other  States.     §  4197. 

debts  due  to  participants  in  the  wrongs  denounced  by  the  statute,     §  4198. 

debts  due  a  partnership  dissolred  by  death,     §  4199, 

simple  contract  debts.     §  4200. 

obligation  to  pay  a  guaranteed  dividend.     §  4201. 

15.  Liability  attaches  to  what  directors  in  respect  of  the  date  of  the  debts  being  contracted. 
liability  attaches  only  to  those  directors  in  office  at  the  time  of  the  default. 

§  4206. 
illustrations.     §  4207. 
where  the  statute  enjoins  the  making  of  a  particular  financial  statement  or 

report.     §  4208. 
such  as  the  New  York  Manufacturing  Corporations  Act.     §  4209. 
where  the  statute  prohibits  the  contracting  of  particular  debts.     §  4210. 
whether  liable  for  debts  contracted  before  the  doing  of  the  prohibited  act. 

§  4211. 
when  the  debt  is  deemed  contracted  "after  such  violation."    §  4212. 
conclusiveness  of  action  of  creditor  in  fixing  date  of  debt.     §  4213. 

16.  Liability  for  debts  contracted  before  organization. 

the  mischief  which  these  statutes  were  designed  to  remedy.     §  4216. 

liable  for  making  sham  payments  of  stock  subscriptions.     §  4217. 

liable  for  contracting  debts  before  legal  organization.     §  4218. 

not  liable  on  contracts  made  before  being  empowered  by  the  by-laws.     §  4219. 

17.  Statutory  liability  for  failing  to  file  certain  reports. 
introductory.     §  4221. 

time  at  which  the  debt  is  deemed  to  accrue.     §  4222. 

the  same,  where  the  contract  is  to  deliver  or  receive  goods.     §  4223. 

in  the  county  or  counties  where  the  corporation  may  conduct  its  business.    §  4224. 

meaning  of  "within  twenty  days  from  the  first  day  of  January."     §  4225. 

liability  contingent  upon  corporate  indebtedness  actually  due,     §  4226. 

effect  of  giving  time  to  the  corporation.     §  4227. 

what  will  excuse  the  filing  of  such  a  report.     §  4228. 

need  not  state  how  much  capital  paid  in  cash  and  how  much  in  property.    §  4229. 

what  is  a  signing  by  a  majority  of  the  trustees,     §  4230. 

verification.     §  4231, 

signing.     §  4232. 

further  of  the  construction  of  the  New  York  Manufacturing  Act.     §  4233. 

construction  of  other  statutes.     §  4234. 

filing  a  false  report  not  equivalent  to  filing  no  report,     §  4235. 

publication  of  articles  of  incorporation  under  Iowa  statute.     §  4236. 

18.  Liability  for  making  false  reports. 
introductory.     §  4240. 

nature  of  these  statutes.     §  4241. 

such  statutes  penal:    strictly  pursued  —  whether  enforceable  in  other  states. 
§  4242. 
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only  those  liable  who  sign  the  report.     §  4243. 

ecienter:  doctrine  that  the  report  must  have  been  willfully  false.     §  4244. 

such  willfulness  a  question  of  fact  for  a  jury.     §  4245, 

what  facts  sufficient  to  make  out  a  case.     §  4246. 

what  reports  have  passed  judicial  scrutiny.     §  4247. 

defense  that  the  report  was  voluntary,  and  not  such  as  required  by  the  statute- 

§4248. 
each  report  gives  a  separate  cause  of  action,     §  4249. 
statements  of  such  a  report.     §  4250. 
whether  directors  so  liable  for  antecedent  debts.     §  4251. 
liability  to  the  creditors  collectively  under  Massachusetts  statute.     §  4252. 
director  is  an  "  officer. "     §  4253. 

no  defense  that  the  director  is  also  a  creditor.     §  4254. 
questions  of  procedure.     §  4255. 

19.  Liability  for  debts  contracted  in  excess  of  a  prescribed  limit. 
introductory.     §  4259. 

the  making  of  such  excessive  loans  a  misdemeanor.     §  4260. 

differences  among  the  statutes  as  to  limit  of  indebtedness.     §  4261. 

loans  to  the  directors  themselves.     §  4262. 

individual  liability  imposed  upon  what  directors.     §  4263. 

extent  ef  the  liability  imposed.     §  4264. 

to  whom  liable:  to  creditors:  to  the  corporation  itself.     §  4265. 

provisions  for  the  exoneration  of  dissenting  directors.     4266. 

whether  the  corporation  also  liable  for  such  excessive  debts.     §  4267. 

remedies  given  to  enforce  these  statutes.     §  4268. 

liability  both  for  excessive  debts  and  for  deficits  occasioned  by  insolvency. 

§  4269. 
no  defense  that  the  corporation  did  not  give  the  benefit.     §  4270. 
no  recovery  unless  on  a  case  strictly  within  the  statute.     §  4271. 
no  defense  that  a  receiver  has  been  appointed,  etc.     §  4272. 
no   defense   that  proceedings   have   not  been   taken   to   dissolve   corporation. 

§  4273. 
no  defense  that  another  action  is  pending  against  defendants  as  stockholders. 

§  4274. 
such  statutes  not  enforceable  in  other  states,     §  4275. 
renewals,  substitutions,  and  application  of  part  payments.     §  4276. 
this  liability  extends  to  debts  due  to  stockholders.     §  4277. 
right  of  action  not  altered  by  corporate  dissolution.     §  4278. 
what  contracts  are  "  debts"  within  the  meaning  of  such  statutes.     §  4279. 
statute  of  limitations.     §  4280. 

20.  Liability  for  certain  pi-oTiibited  loans, 

loans  to  the  stockholders  prohibited.     §  4285. 
construction  of  these  statutes.     §  4286. 

21.  Liability  for  declaring  unlawful  dividends. 
introductory.     §  4288. 

the  general  nature  of  these  statutes.     §  4289. 

statutes  prescribing  the  cases  iu  which  dividends  may  and  may  not  be  declared, 
§  4290, 
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what  is  not  a  declaration  of  an  illegal  dividend  under  such  statutes.     §  4291. 

liable  to  the  corporation.     §  4292. 

remedies  given  by  these  statutes  and  procedure  thereunder.     §  4293. 

liable  to  creditor  who  is  a  stockholder.     §  4294. 

liability  under  these  statutes  for  dividends  declared.     §  4295. 

22.  Miscellaneous  liabilities  and  penalties. 

acting  as  agent  of  foreign  insurance  company  which  has  not  complied  with  the 

domestic  law.     §  4298. 
doing  business  for  the  corporation  without  a  license.     §  4299. 
receiving  deposits  and  creating  debts  while  insolvent.     §  4300. 
whether  such  a  constitutional  provision  self-enforcing.     §  4301. 
I  official  mismanagement.     §  4302. 
liability  of  directors  under  the  Kational  Banking  Act.     §  4303. 
whether  the  right  of  action  given  by  this  section  is  lodged  alone  in  a  receiver. 

§  4304. 
resignation  of  such  directors.    §  4305. 

23.  Remedies  and  procedure  under  the  statutes. 
preliminary.     §  4,308. 

whether  the  remedy  is  at  law  or  in  equity.     §  4309. 

doctrine  of  Supreme  Court  of  United  States:  remedy  in  equity.     §  4310. 

so  in  Massachusetts.     §  4311. 

so  in  Ceorgia,     §  4312. 

so  in  Alabama.     §  4313. 

so  in  other  States  under  various  statutes  and  charters.     §  4314. 

in  Kentucky,  remedy  at  law.     §  4315. 

so  in  Missouri,  where  equitable  relief  not  sought.     §  4316. 

so  in  Vermont.     §  4317. 

so  in  New  York.     §  4318. 

so,  it  seems,  in  Indiana.     §  4319. 

action  by  single  creditor  against  single  director.     §  4320. 

form  of  the  action  at  law.     §  4321. 

actions  by  creditors.     §  4322. 

actions  by  receivers.     §  4323. 

actions  by  assignees.     §  4324. 

actions  by  stockholders.     §  4325. 

actions  by  attorney-general  in  New  York.     §  432b. 

judgment  against  corporation  a  condition  precedent.     §  4327. 

exception  in  case  of  inchoate  corporations.     §  4328. 

exception  in  some  States.     §  4329. 

theory  that  judgment  against  corporation  conclusive.     §  4330. 

theory  that  such  judgment  not  evidence  against  the  directors,     §  4331. 

whether  judgment  against  corporation  by  garnishment  a  sufficient  foundation 

for  such  an  action.     §  4332. 
burden  of  proof  under  such  statutes.     §  4333. 
parol  evidence  admissible  to  identify  the  judgment.     §  4334. 
misjoinder  of  such  causes  of  action.     §  4335. 
pleading  under  such  statutes:  complaint  must  allege  all  the  statutory  grounds 

of  recovery,     §  4336. 

6750 


INDEX.  Directors 

Directors — (Continued). 

what  exceptions  of  the  statute  must  be  negatived,    ^  4337. 

averment  of  date  of  debt.     §  4338. 

averment  that  the  debt  remains  unpaid,     §  4339. 

misdescription  of  the  statute  immaterial.     §  4340. 

not  necessary  to  aver  how  the  damage  happened.     §  4341. 

other  points  in  such  complaints.     §  4342. 

plaintifif  recovers  upon  a  preponderance  of  evidence.     §  4343, 

procedure  in  case  of  the  death  of  a  director,     §  4344. 

rule  in  Massachusetts  in  case  of  insolvency  proceedings  against  director.    §  4345, 

other  decisions  under  statutes  of  Massachusetts.     §  4346. 

costs  in  proceedings  under  these  statutes.     §  4347. 

various  matters  of  practice  in  such  actions.     §  4348. 

24.  Defenses  to  such  actions. 

defense  of  no  corporation.     §  4354. 

when  this  defense  available,     §  4355, 

defense  of  negligence,  ignorance  of  law,  want  of  guilty  scienter.     §  4356. 

statutes  creating  a  presumption  of  assent.     §  4357. 

director  exonerated  by  resigning  or  abandoning  the  office.     §  4358. 

other  evidence  of  want  of  assent.     §  4359. 

assent  of  the  plaintiff  to  the  prohibited  act.     §  4360. 

defense  of  the  statute  of  limitations:  statute  relating  to  penalties  applicable. 

§  4361. 
view  that  such  liability  is  in  the  nature  of  a  specialty,  and  statutes  of  limitation 

not  applicable.    §  4362. 
when  the  statute  begins  to  run.     §  4363. 

limitation  as  to  time  when  action  brought  against  corporation.     §  4364. 
defense  not  available  to  director  where  corporation  failed  to  plead  it,     §  4365. 
nor  unless  raised  in  the  trial  court,     §  4366. 
defense  of  laches.     §  4367. 

defense  of  pendency  of  proceedings  before  assignee  or  receiver.     §  4368. 
defense  of  waste  of  corporate  assets  by  assignee  os  receiver,     §  4369. 
defense  of  set-off.     §  4370. 
defense  of  former  adjudication.     §  4371. 
other  defenses  which  have  been  held  unavailing.     §  4372. 

25.  Contribution  and  subrogation. 

when  wrong-doing  directors  entitled  to  contribution  as  among  themselves. 
§  4376. 

whether  contribution  in  case  of  affirmative  acts  done  contrary  to  statutory  pro- 
hibitions.    §  4377. 

statutes  granting  or  withholding  this  right.     §  4378. 

26.  Compensation  of  directors  and  officers. 

directors  not  entitled  to  compensation  unless,  etc.     §  4380. 

cannot  vote  tliemselves  salaries  or  compensation.     §  4381. 

especially  after  the  services  have  been  rendered.     §  4382. 

illustrations  of  the  two  preceding  sections.     §  4383. 

directors  cannot  recover  for  "extra"  services  incidental  to  their  official  duties. 

§  4384. 
illustrations  of  the  foregoing.     §  4385. 
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but  may  recorer  for  services  clearly  outside  such  duties.     §  4386. 

illustrations  of  the  foregoing.     §  4387. 

services  prior  to  organization  of  corporation.     §  4388. 

recovery  of  money  misappropriated  in  payment  of  salaries.     §  4389. 
Discharge. 

of  shareholder.     See  Dbfenses,  subd,  4. 

of  receivers.     §§  7192-7199. 
Discovery. 

bills  in  equity  for  against  corporation.     §  7409. 
Discrimination. 

See  Charges;  Interstate  Commerce;  Tolls. 
Disfranchisement. 

See  Amotion. 
Dissolution. 

See  Insolvent  Corporations;  Stockholders,  subd.  46;  Winding  Up. 

1.  In  what  manner  corporations  disaolved. 

^   four  ways  in  which  a  corporation  may  become  dissolved.     §  6577. 

when  a  corporation  is  deemed  dissolved  for  all  purposes.     §  6578. 

dissolution  by  legislative  repeal  of  the  charter.     §  6579. 

legislature  the  judge  whether  condition  on  which  right  of  repeal  is  predicated 
has  happened.     §  6580. 

further  of  this  subject.     §  6581. 

where  the  statute,  in  terms,  prescribes  that  the  franchises  shall  revert  to  the 
State.     §  6582. 

when  legislative  prohibition  against  dissolution  does  not  conclude  the  courts. 
§  6583.  , 

when  legislature  cannot  enact  a  forfeiture  of  corporate  franchises.     §  6584, 

legislature  may  appoint  trustee  to  wind  up.     §  6585. 

forfeiture  for  non-performance  of  conditions  subsequent.     §  6586. 

doctrine  that  a  corporation  ceases  to  exist  ipso  facto,  on  failure  to  perform  the 
prescribed  conditions,     §  6587. 

further  of  this  subject:  different  principles  in  construing  public  and  private 
grants.     §  6588. 

illustrations  of  this  principle.     §  6589. 

franchise  for  building  railroads  in  streets  limited  to  a  given  time.     §  6590. 

decisions  construing  such  limitations  as  conditions  subsequent.     §  6591. 

other  decisions  of  the  same  kind.     §  6592. 

still  other  such  decisions.    §  6593. 

a  corporation  cannot  prolong  its  existence  by  leasing  its  franchise  to  another  cor- 
poration which  complies  with  the  conditions  for  its  own  benefit.     §  6594, 

2.  Doctrine  tluxt  forfeitures  can  only  ie  effected  by  the  State. 

general  rule  that  the  question  whether  a  corporation  has  forfeited  its  franchises 
can  be  raised  only  by  the  State.     §  6598. 

illustrations  of  this  principle.     §  6599. 

further  illustrations.     §  6600. 

interpretation  of  particular  statute  provisions.     §  6601, 

when  the  existence  of  the  corporation  is  made  to  depend  upon  a  condition  sub- 
sequent,    §  6602, 
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when  courts  will  not  dissolve  private  unincorporated  voluntary  associations. 
§  6603. 

evidence  insuflSeient  to  show  a  dissolution.     §  6604. 

private  persons  may  proceed  to  forfeit  charters,  under  statutory  authority. 
§  6605. 
S.  Grounds  of  forfeiting  charters. 

disinclination  of  courts  to  forfeit  charters.     §  6608. 

general  statement  of  grounds  of  forfeiture.     §  6609. 

the  public  must  have  an  interest  in  the  act  done  or  omitted.     §  6610. 
I  for  the  non-performance  of  conditions  subsequent.     §  6611. 

further  of  this  subject.     §  6612. 

making  or  procuring  fundamental  changes  in  the  corporation.     §  6613. 
(  attempted  violations  of  law.     §  6614. 
(  misprisions  of  directors  and  officers.     §  6615. 

but  not  unauthorized  misprisions  and  breaches  of  trust.     §  6616. 
I  how  far  the  question  of  forfeiture  rests  in  judicial  discretion.     §  6617. 

non-user  of  its  franchises.     §  6618. 

suspending  ordinary  business  for  one  year.     §  6619. 
f  failing  to  make,  file,  or  publish  statements  as  required  fay  statute.     §  6620. 

making  excessive  loans  to  directors.     §  6621. 

failure  to  build  a  branch  railroad.     §  6622. 

failure  to  organize  in  the  mode  prescribed  by  the  statute.     S  6623. 

further  of  this  subject.     §  6624. 

discontinuing  a  part  of  its  route.     §  6625, 

failing  to  keep  works  in  repair.     §  6626. 

joining  a  "trust"  to  stifle  competition.     §  6627. 

violating  charter  provisions  intended  for  the  public  protection.     §  6628, 

making  usurious  loans,  shaving  notes,  etc.     §  6629, 
I  committing  frauds  upon  creditors.     §  6630. 

serving  the  public  unequally.     §  6631. 
•  contracting  debts  beyond  a  prescribed  amount.     §  6632. 

issuing  paper  with  intent  to  defraud.     §  6633. 

making  dividends  while  refusing  specie  payments.     §  6634. 

embezzling  deposits  of  the  United  States,     S  6635. 

suspension  of  specie  payments.     §  6636. 

other  violations  of  diity  by  banking  corporations.     §  6637. 
I   neglecting  to  pay  its  debts  for  more  than  one  year.     §  6638. 

omission  to  elect  officers.     §6639. 

changing  the  corporate  name.     §  6640. 

acts  for  which  the  legislature  has  prescribed  a  specific  penalty.     §  6641, 
J  mere  insolvency.     §  6642. 

effect  of  a  clause  prohibiting  dissolution  until  debts  paid.     §  6643. 

subsequent  good  behavior.     §  6644. 
4,  Ipso  facto  forfeitures  of  clvxrters  and  de  facto  dissoluHani. 

scope  of  this  chapter.     §  6650. 

by  the  expiration  of  its  charter,     §  6651. 

by  the  loss  of  all  its  members.     §  6652. 
I    where  all  the  shares  pass  into  the  hands  of  one  owner.     §  6653. 
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private  agreements  among  the  sole  stockholders.     §  6654. 

omission  to  elect  directors.     §  6655. 

resignation  of  the  corporate  officers.     §  6656. 

when  election  will  not  prevent  dissolution.     §  6657. 

circumstances  under  which  the  incapacity  to  revive  exists.     §  6658. 

mere  non-user  of  corporate  powers.     §  6659. 

assignment  of  all  its  property.     §  6660. 

resolution  of  directors  to  wind  up  as  trustees.     §  6661. 

sale  of  all  the  corporate  property  to  foreclose  a  lien.     §  6662. 

sale  or  disposal  of  all  its  property.     §  6663. 

cessation  of  active  business.     §  6664. 

attempting  to  change  name.     §  6665. 
\  insolvency  of  the  corporation.     §  6666. 

breaches  of  conditions  subsequent  in  their  charters.     §  6667. 

consolidation  of  two  corporations.     §  6668. 
I   dissolution  for  the  purpose  of  taxation.    §  6669. 

/   when  deemed  dissolved  for  the  purpose  of  effectuating  the  rights  of  its  creditors. 
§  6670. 

when  an  injunction  against  a  corporation  is  made  perpetual.     §  6671. 

dissolution,  how  pleaded.     §  6672. 
t  failure  to  keep  alphabetical  list  of  stockholders.     §  6673. 
6.  Surrender  of  franchises  and  voluntary  dissolutions. 

voluntary  surrender  of  franchises.     §  6678. 

doctrine  that  a  surrender  must  be  accepted  by  the  State.     §  6679. 

this  doctrine  inapplicable  to  private  corporations.     §  6680. 

doctrine  that  an  acceptance  by  the  State  not  necessary  in  the  case  of  a  private 
corporation.     §  6681. 

by  the  act  of  the  directors  and  officers.     §  6682. 

what  will  be  evidence  of  a  surrender.     §  6683. 

failing  to  accept  charter.     §  6684. 

whether  unanimous  vote  necessary.     §  6685. 

dissolving  on  the  petition  of  a  minority  in  value.     §  6686 

constitutionality  of  statutes  providing  for  the  dissolution  and  winding  up  of  in- 
surance companies.     §  6687. 

pursuing  the  steps  pointed  out  by  statute.     §  6688. 

6.  Winding  up  at  suit  of  stodcholdera.     See  Winding  Up. 

7.  Effect  of  dissolution. 

effect  of  dissolution  of  a  corporation  at  common  law.     §  6718. 

destroys  its  power  to  make  contracts.     §  6719. 

destroys  its  power  to  sue.     §  6720. 

destroys  its  capacity  to  be  sued.     §  6721 

abates  all  actions  commenced  in  its  name.     §  6722. 

abates  all  actions  pending  against  it.     §  6723. 

dissolves  attachments  levied  upon  its  property.     §  6724. 

judgments  rendered  against  corporation  after  dissolution  are  reversible  on  error. 

§  6725. 
doctrine  that  such  a  judgment  is  void.     §  6726. 

doctrine  no  application  to  proceedings  to  enforce  liens  upon  corporate  property. 
§  6727. 
6754 


INDEX.     Dissolution— Diverse  oitizenahip 

Dissolution— (Continued) 

effect  of  dissolution  after  judgment.     §  6728. 

at  common  law,  dissolution  extinguishes  liability  of  atockholdera.     §  6729. 

modern  doctrine  that  the  obligations  of  corporations  survive  against  their  assets. 

§  6730. 
effect  of  this  doctrine  on  the  constitutionality  of  statutes.     §  6731 . 
operation  of  this  doctrine  where  a  corporation  abandons  its  franchises.     §  6732. 
statutes  abrogating  the  common-law  rule.     §  6733. 
statutes  continuing  existence  of  the  corporation  for  the  purpose  of  suing  and 

being  sued.     §  6734. 
further  decisions  under  such  statutes.     §  6735. 
such  statutes  applicable  to  foreign  corporations.     §  6736. 
what  powers  may  be  exercised  during  the  period  of  continuance.     §  6737. 
effect  of  such  statutes  upon  the  remedies  of  creditors  against  stockholders. 

§  6738. 
statutes  continuing  the  directors  and  managers  as  trustees  to  wind  up.     §  6739. 
/  does  not  abate  actions  against  directors  for  malfeasance.     §  6740. 
liability  of  directors  continuing  business  without  winding  up,     §  6741. 
effect  on  the  power  to  condemn  land.     §  6742, 
effect  upon  executory  contracts.     §  6743. 
when  the  dissolution  of  a  corporation  takes  effect.     §  6774. 
effect  of  dissolution  upon  real  property  of  the  corporation.     §  6745. 
modern  doctrine  that  real  property  does  not  revert  nor  personal  property  escheat. 

§  6746. 
effect  of  dissolution  upon  secondary  franchises,  such  as  rights  of  way,  etc.   §  6747. 
effect  of  the  repeal  of  a  charter.     §  6748. 
affects  rights  of  its  assignees.     §  6749. 
extent  of  title  of  trustees  to  wind  up.     §  6750. 

whether  trustee  to  wind  up  sues  in  the  name  of  the  corporation.     §  6751. 
effect  of  consolidation  of  corporations.     §  6752. 
effect  of  dissolution  upon  nnexpired  leases.     §  6753. 
effect  of  dissolution  in  a  foreign  jurisdiction.     §  6754. 
further  of  foreign  dissolutions.     §  6755. 

effect  on  criminal  offenses  denounced  by  the  charter.     §  6756. 
effect  of  expiration  of  charter  on  torts  afterward  committed.     §  6757. 
effect  upon  highways,  railways,  etc.     §  6758. 
effect  of  voluntary  dissolution.     §  6759. 
reviving  dissolved  corporations.     §  6760. 
does  not  invalidate  acts  of  corporation  de  facto.     §  6761. 
further  as  to  effect  of  dissolution.     §§  7720-7724. 
Distribution. 

See  Execution;  Receivers. 
of  proceeds  of  sale  under  execution.     §  7867, 
of  fund  in  hands  of  receiver,     §§  7035-7051. 
Distringas. 

See  Process. 
Diverse  citizenship. 
See  Citizenship. 
as  ground  for  removal  of  actions.     See  jTrRlSDiciiON,  subd,  3, 
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Dividends. 

See  Shares. 

1.  OeneraUy  considered, 

what  is  a  dividend.     §  2126. 

not  a  debt  until  declared.     §  2127. 

declaration  of,  rests  in  the  discretion  of  the  directors,  and  not  compelled  in 

equity.     §  2128. 
except  in  cases  of  fraud,  caprice,  or  abuse.     §  2129. 
restraining  the  declaration  of  a  dividend.     §  2130. 
corporation  cannot  appropriate  unpaid  dividends.     §  2131. 
banker's  liens  on  cash  dividends  for  unpaid  balance.     §  2132. 
right  of  set-off  for  debts  due  by  the  shareholder  to  the  corporation.     §  2133. 
theory  that  unpaid  dividends  are  assets  for  creditors.     §  2134. 
reclamation  of  dividends  improperly  declared.     §  2135. 
reclamation  where  the  capital  stock  has  been  divided   and  the  company  has 

become  insolvent.     §  2136. 
construction  of  the  Iowa  statute  authorizing  such  reclamation.     §  2137. 
cannot  be  forfeited  by  the  corporation.     §  2138. 
nor  appropriated  by  the  State.     §  2139. 

no  discrimination  among  shareholders  in  respect  of  dividends.     §  2140. 
but    the    stockholder    discriminated    against    cannot    recoup  against  others, 

§  2141. 
discretion  of  directors  as  to  time  and  place  of  payment.     §  2142. 
payable  at  a  bank  which  fails — who  bears  loss.     §  2143. 
when  considered  divided  and  paid.     §  2144. 
dividends  in  liquidation,     §  2145. 

equalizing  stockholders  in  respect  of  such  dividends.     §  2146. 
where  the  stockholders  work  as  partners  and    draw   out   annual   amounts. 

§  2147. 
taxation  of  dividends,     §  2148. 

2.  Validity  and  propriety  of  dividends. 

when  ultra  vires  and  not  permissible.     §  2152. 

when  not  ultra  vires  and  hence  permissible,     §  2153. 

when  declaration  of  dividends  not  obligatory.     §  2154. 

liability  of  directors  for  improperly  declaring  dividends.     §  2155, 

when  acceptance  of  dividend  not  a  ratification  of  illegal  act  of  directors.    §  2156, 

rule  for  ascertaining  what  are  profits  to  be  divided,     §  2157. 

an  illustrative  English  case.     §  2158, 

dividing  sum  derived  from  sale  of  part  of  undertaking.     §  2159. 

dividend  by  consolidated  corporation  out  of  earnings  of  precedent  corporation. 

§  2160. 
equalizing  appreciation  and  depreciation.     §  2161, 

purchase  of  the  shares  of  a  member  to  be  paid  out  of  corporate  earnings,    §  2162, 
a  statute  of  California.     §  2163. 
status  of  shareholders  of  unincorporated  joint  stock  companies,     §  2164, 

3.  Stock  and  scrip  dividends. 

stock  dividends  lawful.     §  2167, 
what  are  not  stock  dividends.     §  2168, 
bonds  in  lieu  of  cash  dividends,     §  2169, 
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4,  Sight  to  dividends  as  between  successive  owners  ofsliaret. 

dividends  belong  to  the  owner  of  the  stock  at  the  time  when  the  dividend  is 
declared.     §  2172. 

right  to  undivided  profits  passes  with  the  stock.     §  2173. 

dividend  declared  does  not  pass  with  a  future  transfer  of  the  stock.     §  2174. 

dividend  declared  previously  to  the  transfer,  but  payable  thereafter.     §  2175. 

custom  not  admissible  to  alter  these  principles.     §  2176. 

rules  of  stock  exchanges.     §  2177. 

application  of  these  principles  to  "option"  sales.     §  2178. 

same  rule  as  to  interest  as  in  case' of  interest-bearing  stock,     §  2179. 

how  in  case  of  unrecorded  transfers.     §  2180. 

right  of  pledgee  to  dividend  ceases  after  extinguishment  of  debt.    §  2181. 

illustration  of  these  principles.     §  2182. 

right  to  dividends  in  cases  depending  upon  particular  facts.     §  2183, 

contract  to  pay  in  shares  does  not  include  dividends.     §  2184. 

contract  with  shareholder  respecting  dividends  extends  only  to  dividends  de- 
clared.    §  2185. 

authority  of  agent  to  sell  shares  does  not  authorize  sale  of  dividend.     §  2186. 

right  to  stock  dividends  as  between  successive  shareholders.     §  2187. 

what  scripholders  entitled  to  dividends  where  there  has  been  a  succession  of 
ownership.     §  2188. 

5.  Eight  to  dividends  as  between  life  tenant  and  remainderman. 

right  to  stock  dividend  as  between  life  tenant  and  remainderman:  general  con- 
siderations.    §  2192. 

all  dividends  presumptively  go  to  the  life  tenant.     §  2193. 

profits  accruing  during  the  lifetime  of  the  testator,  bat  divided  after  his  death. 
§  2194. 

illustrations  of  this  rule,     §  2195. 

question  of  value  how  determined  under  Pennsylvania  rule.     §  2196. 

application  of  the  Pennsylvania  rule  where  life  tenant  dies  before  the  declara- 
tion of  dividend.     §  2197. 

profits  accruing  from  a  discovery  of  mineral  after  the  death  of  the  shareholder. 
§  2198. 

view  that  extra  dividends,  bonuses,  etc.,  declared  from  profits  go  to  the  life  ten- 
ant.    §  2199. 

under  Massachusetts  rule  dividends  accruing  during  the  life  of  the  life  tenant, 
but  not  declared  until  after  his  death,  pass  to  remainderman.     §  2200. 

ordinary  cash  dividends  go  to  life  tenant.     §  2201. 

illustrations.     §  2202. 

dividend  payable  out  of  old  shares.     §  2203. 

cash  dividends  voted  to  pay  invalid  stock  dividends.  ■   §  2204. 

shares  reduced  in  consequence  of  losses,  and  then  reissued  after  recovery. 
§  2205. 

what  dividends  pass  to  the  specific  legatee  of  shares.     §  2206. 

view  that  the  question  is  to  be  determined  by  the  form  of  corporate  action, 
§  2207. 

result  of  this  view:  cash  dividends,  however  large,  income;  stock  dividends, 
however  made,  capital,     §  2208. 
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another  result:  undivided  earnings  likewise  capital,     §  2209. 

continued:  stock  dividends  capital,  although  derived  from  net  earnings.     §  2210. 

view  of  the  supreme  court  of  the  United  States.     §  2211. 

English  expressions  of  the  same  view.     §  2212. 

profits  turned  into  capital  and  afterwards  divided.     §  2213. 

premiums  accruing   from  the  sale  of  new  shares.     §  2214. 

profits  arising  from  options  to  take  new  shares.     §  2215. 

further  illustrations  of  the  Massachusetts  rule,     §  2216. 

further  illustrations.     §  2217. 

further  illustrations.     §  2218, 

increase  in  value  of  shares  is  capital.     §  2219. 

cash  dividend  declared  out  of  capital  goes  to  remainderman.     §  2220. 

dividend  from  expropriation  of  real  estate  of  corporation.     §  2221, 

the  Massachusetts  doctrine  criticised.     §  2222. 

rule  under  Greorgia  code.     §  2223. 

6.  Remedies  to  compel  payment  qf  declared  dividends. 

stockholder  cannot  sue  for  a  dividend  until  declared.     §  2227. 

but  may  when  dividend  has  been  declared.     §  2228, 

limitation  of  such  actions.     §  2229. 

remedy  in  equity  to  recover  dividend.     §  2230. 

parties  to  actions  to  enforce  payment  of  dividends.     §  2231, 

demand,     §  2232. 

pending  an  action  for  the  conversion  of  the  shares.     §  2233. 

when  stockholder  of  lessee  corporation  cannot  sue  for  dividend.     §  2234. 

7,  Miscellaneous. 

by  comptroller  in  liquidation  of  national  banks.     §  7309. 

unlawful,  liability  of  directors  for  declaring.     §§  4288-4295, 
Documents. 

See  Books  and  Papers:  Recobds, 
Domicile. 

See  CoBFORATiONS,  subd.  10;  Kesidence. 

residence  of  corporation  considered.     §§  686-692, 
Donation. 

See  DiBECTOBS,  subds.  6,  6. 
Double  taxation. 

See  Taxation. 

in  respect  of  stock  shares,     §§  2810-2819, 
Dry  dock  company. 

powers  of  —  cannot  engage  in  navigation.     §  6953, 
Ecclesiastical  corporation. 

See  Religious  Sooiuty, 
Education. 

organization  of  companies  for  promotion  of,     §  176, 
Effect, 

See  Dissolution,  subd,  7. 
Elections. 

See  Corporations,  subd.  10;  Dikectobs. 
1.  Assembling  the  meeting. 

Tnandamtis  to  compel  the  holding  of  a  corporate  election.     §  700. 
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time  of  holding  corporate  elections.     §  701. 

statutory  provisions  as  to  time  of  holding  corporate  meetings.     §  702. 

statutory  provisions  as  to  place  of  holding  corporate  meetings.     §  703. 

vfho  may  call  the  meeting,     §  704. 

statutory  provisions  as  to  who  may  call.     §  705. 

necessity  of  having  meeting  duly  assembled.     §  706. 

corporate  meetings  invalid  unless  duly  notified.     §  707. 

if  the  meeting  is  special  all  must  be  summoned.  .  §  708, ' 

and  in  the  statutory  mode.     §  709, 

requisites  of  the  notice.     §  710. 

statutory  provisions  as  to  manner  of  giving  notice,  length  of  time,  etc.     §  711. 

waiver  of  notice  by  appearance,     §  712. 

illustrations  of  the  foregoing  rule.     §  713, 

notice  dispensed  with  by  unanimous  written  consent,     §  714. 

when  personal  notice  required.     §  715. 

must  be  given  for  the  statutory  time,     §  716. 

when  notice  must  state  objects  of  meeting,     §  717. 

meeting  when  confined  to  subjects  expressed  in  notice,     §  718. 

illustrations.     §  719. 

adjournment  to  a  subsequent  day,     §  720, 

statutes  providing  for  adjourned  or  special  elections,     §  721, 

statutes  under  which  elections  fixed  and  regulated  by  by-laws.     §  722. 

2.  The  quorum. 

quorum  where  body  is  composed  of  an  indefinite  number.     §  725. 

where  composed  of  definite  number,     §  726. 

statutory  provisions  as  to  the  quorum,     §  727. 

election  by  a  majority  of  those  who  actually  vote,  though  not  a  majority  of  the 

quorum,     §  728. 
delegating  power  of  selection  to  a  select  body.     §  729, 

3.  JiigJit  to  vote. 

right  to  vote  at  such  elections.     §  730, 

execution,  surviving  partners,  trustees,  assignees,  etc,     §  731, 

right  to  vote  in  respect  of  shares  pledged  or  mortgaged,     §  732, 

further  of  this  subject,     §  733, 

right  to  vote  in  respect  of  shares  held  or  owned  by  the  corporation  itself,     §  734, 

right  of  pledgor  to  proxy  from  pledgee.     §  735. 

no  right  to  vote  by  proxy  at  common  law.     §  736. 

validity  of  by-law  which  provides  for  voting  by  proxy.     §  737. 

statutes  conferring  the  right  to  vote  by  proxy,     §  738. 

further  of  the  right  to  vote  by  proxy.     §  739, 

right  to  vote  how  affected  by  by-laws,     §  740, 

injunction  to  restrain  fraudulent  or  ultra  vires  voting,     §  741, 

statutory  provisions  as  to  who  entitled  to  vote.     §  742, 

non-residents  and  aliens,     §  743, 

4.  Conduct  of  the  election. 

appointment  of  inspectors.     §  745, 

statutory  provisions  as  to  the  appointment  of  inspectors,     §  746, 

instances  of  an  election  void  because  inspectors  illegally  appointed,     §  747. 
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their  duties  in  conducting  the  election.     §  748. 

cannot  pass  upon  the  validity  of  proxies.     §  749. 

irregular  ballots.     §  750. 

the  count.     §  751. 

votes  for  ineligible  candidates  thrown  away.     §  752. 

cumulative  voting.     §  753. 

constitutional  provisions  as  to  cumulative  voting.     §  754. 

statutory  provisions  as  to  cumulative  voting.     §  755. 

judicial  decisions  on  the  subject  of  cumulative  voting.     §  756. 

certificate  of  election.     §  757. 

statutory  provisions  as  to  conduct  of  elections.     §  758. 

at  adjourned  meetings.     §  3864. 
5.  Right  to  the  office,  and  contesting  election. 

inadequacy  of  the  remedy  by  certiorari.     §  761. 

inadequacy  of  the  remedy  by  mandamus.     §  762. 

instances  of  the  use  of  mandamus.     §  763. 

no  remedy  in  equity  except  when  the  question  arises  collaterally.     §  764. 

statutory  provisions  to  contest  corporai;e  elections.     §  765. 

information  in  the  nature  of  quo  warranto.     §  766 

a  civil  proceeding.    §  767. 

this  remedy  denied  in  the  case  of  officers  who  are  mere  servants  or  employes 
and  removable  at  pleasure.     §  768. 

any  person  interested  may  be  relator.     §  769. 

information  filed  by  the  attorney-general  or  prosecuting  attorney.     §  770. 

what  the  information  must  allege.     §  771. 

the  plea.     §  772. 

misjoinder  of  parties.     §  773. 

leave  to  tile  discretionary  with  court.     §  774. 

when  the  relator  bound  to  show  title.     §  775. 

distinctions  as  to  the  burden  of  proof.     §  776 

the  rule  in  New  York.     §  777. 

remedy  exists  only  against  a  party  in  possession.     §  778. 

matters  of  evidence.     §  779. 

remedy  does  not  extend  to  mere  irregularities,  mistakes,  etc.     §  780.  _ 

rules  of  decision  in  cases  where  legal  votes  have  been  rejected  or  illegal  votes 
received.     §  781.  , 

where  two  factions  organize  two  meetings:     §  782. 

party  receiving  the  next  highest  number  of  votes,  where   successful  candidate 
disqualified.     §  783. 

validity  of  election  where  whole  number  not  elected.     §  784. 

judgment  where  term  of  office  has  expired.     §  785. 

proceeding  agaiust  an  incumbent  who  is  disqualified.     §  786. 

estoppel  to  raise  objection.     §  787. 

title  to  corporate  office  not  impeached  collaterally.     §  788. 

presumptions  in  favor  of  regularity.     §  789. 

eligibility  for  the  office  of  director.     §  790. 

classification  of  directors.     §  791. 

holding  over.     §  792. 
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statutory  provisions  that  directors  shall  hold  over.     §  793. 

resignation  of  a  corporate  office.     §  794. 
Eleemosynary  corporation. 

See  Charities;  Coeporation. 
Eligibility. 

for  office  of  director.     §  790. 
Embezzlement. 

See  Directors;  Liability;  Indictment. 
Eminent  domain. 

See  Corporate  Powers;  Dblesation. 
Delegated  power  of,  generally.  « 

scope  of  the  subject.     §  5587. 

State  does  not  part  with  right  of  eminent  domain  without  express  words.    §  5588. 

this  power  may  be  conferred  upon  private  corporations.     §  5589. 

constitutional  limitations  upon  the  exercise  of  this  power.     §  5590. 

whether  the  use  is  a  public  use  a  judicial  question.     §  5591. 

necessity  or  expediency  of  taking,  a  question  for  the  legislature,     §  5592. 

theories  as  to  what  uses  are  public  uses.     §  5593. 

use  may  be  a  public  use,  though  local  in  its  extent.     §  5594. 

what  uses   are  public  uses:    improvements  which  justify  the  exercise  of  this 
power  —  public  highways.     §  5595. 

private  roads.     §  5596. 

public  parks.     §  5597. 

public  buildings.     §  5598. 

public  cemeteries.     §  5599. 

public  railways.     §  5600. 

public  canals.     §  5601. 

works  for  the  improvement  of  public  navigations.     §  5602. 

sluices  for  the  passageway  of.fish.     §  5603. 

public  booms.     §  5604. 

public  landings.     §  5605. 

telegraphs  and  telephones.     §  5606. 

public  grist-mills  propelled  by  water.     §  5607. 

development  of  mines.     §  5608. 

iron-works.     §  5609. 

water-works  for  cities.     §  5610. 

works  and  servitudes  for  the  drainage  o£  lands.     §  5611. 

drains  and  sewers  in  cities.     §  5612. 

pipe  lines.     §  5613. 

works  for  the  pecuniary  profit  of  the  State  itself.     §  5614. 

power  extends  to  the  condemnation  of  the  property  and  franchises  of  other  cor- 
porations.    §  5615. 

extends  to  the  condemnation  of  exclusive  privileges.     §  5616. 

extends  to  the  condemnation  of  the  property  of  corporations.     §  5617. 

extends  to  the  condemnation  of  easements  granted  to  corporations.     §  5618. 

strict  construction  of  grants  under  which  this  power  claimed.     §  5619. 

one  corporation  cannot  condemn  franchises  and  property  of  another  for  the  same 
purpose.     §  5620. 
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condition  of  rendering  jnst  compensation.     §  5621. 

property  of  corporation  cannot  be  taken  without  compensatTon.     §  5622, 

power  of  legislature  over  mode  of  assessing  damages  where  right  of  repeal  haa 
been  reserved.     §  5623. 

condemnation  by  United  States  of  franchises  granted  by  the  States.     §  6624. 

rules  of  damage  where  land  is  condemned  for  public  use.     §  6625. 

setting  off  benefits  against  damages.     §  6626. 

title  acquired  under  right  of  eminent  domain.     §  5627. 

acquire  perpetual  interest  in  city  streets.     §  6628. 
Enabling:  acts. 

See  CHARfTEEs;  Organization;  Statutbs. 
Enactment. 

See  By-laws,  subd.  2. 
Equity. 

See  Stockholders,  subd.  44. 

remedies  of  stockholders  in.     §§  4471-4511. 

jurisdiction  in,  as  to  winding  up  of  corporation.     §§  4538-4548. 

power  of  courts  of  equity  in  dissolving  and  winding  up  corporations.     §  6703. 

form  of  relief  to  stockholders.     §§  4562-4560. 
Escheat. 

See  Dissolution;  FoRFErruBES;  Land. 
Estoppel. 

See  Corporations,  subd.  7. 

to  deny  corporate  existence.     §§  518-633,  7647-7649. 

to  forfeit  stock  shares.     §  1775. 

to  plead  ultra  vires.     §§  6016-6024. 
Estoppel  in  pais — operation  of  against  corporatioTU, 

the  doctrine  of  estoppel  in  pais  stated.     §  5246. 

estoppels  in  pais  operate  against  corporations  as  against  individuals.     §  5247. 

estoppel  validates  contracts  entered  into  by  corporations  without  authority  of 
stockholders.     §  5248. 

validates  the  acts  of  corporations  on  the  ground  of  acquiescence  by  the  stock- 
holders.    §  5249. 

prevents  a  corporation  from  setting  up  want  of  power  in  its  officers  to  make  a 
contract.     §  5250. 

prevents  a  corporation  from  repudiating  acts  of  its  officers  within  the  apparent 
scope  of  their  powers.     §  5261, 

validates  the  acts  of  de  facto  officers.     §  6262. 

works  the  release  of  stockholders  whose  rights  have  been  repudiated  by  the  cor- 
poration.    §  5253. 

prevents  corporation  from  denying  its  own  existence.     §  6254. 

prevents  a  de  facto  corporation  from  repudiating  its  contracts  after  dissolving 
and  reorganizing.     §  5265. 

prevents  it  from  denying  fraudulent  alterations  of  its  record.     §  6256. 

prevents  it  from  denying  validity  of  provisions  in  its  charter.     §  5257. 

prevents  it  from  repudiating  unauthorized  contracts  after  accepting  benefits 
thereunder.     §  5268. 

estops  a  corporation  holding  the  shares  of  another  corporation  as  pledgee.   §  6259. 
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prevents  a  railroad    company  from  asserting    its  exclusive  franchise  against 
another  company  which  has  built  its  road.     §  5260. 

prevents  a  canal  company  from  diverting  its  water  from  a  mill.     §  5261. 

prevents  municipal  corporation  from  denying  the  validity  of  its  bonds.     §  5202. 

prevents  a  qito  warranto  proceeding  against  one  whom  the  relator  has  induced 
to  act  as  a  corporate  officer,     §  5263. 

waiver  of  rights  by  corporation.     §  5264. 

waiver  of  conditions  in  policies  of  insurance.     §  5265. 

when  corporation  not  estopped  by  acts  of  its  officers  in  procuring  new  legisla- 
tion.    §  5266. 

acceptance  of  tolls  prevents  a  turnpike  company  from  denying  its  obligation  to 
repair.     §  5267. 

estoppels  against  corporate  officers.     §  526S. 

estoppels  concurrent  as  between  corporation  and  stockholders.     §  5269. 

estoppels  against  individual  stockholders.     §  5270. 

when  stockholders  estopped  from  pleading  ultra  vires.     §  5271. 

when  transferees  of  stockholders  so  estopped.     §  5272. 

when  members  estopped  from  denying  existence  of  corporation.     §  5273. 

third  persons  estopped  by  contracting  with  corporation.     §  5274. 

one  who  contracts  with  corporation  estopped  to  deny  its  existence.     §  5275. 

person  claiming  under  corporate  deed  estopped  to  deny  corporate  existence. 
§  5276. 

estoppels  against  creditors  of  corporations.     §  5277. 

estoppel  as  against  a  creditor  who  is  also  a  stockholder.     §  5278. 

estoppel  prevents  a  landowner  whose  land  is  taken  by  a  corporation  from  hav- 
ing an  injunction.     §  5279. 
Evidence. 

See  Actions;  Corporate  Existence;  Proof. 

1.  In  actions  by  and  against  corporations  —  books  and  records. 

corporate  books  and  records  admissible  against  the  corporation.     §  7728. 

admissible  between  the  corporation  and  its  members.     §  7729. 

admissible  in  a  controversy  between  members.     §  7730. 

how  far  evidence  against  stockholders.     §  7731. 

exceptions  and  contrary  holdings.     §  7732. 

books  of  account.     §  7733. 

corporate  books  and  records  admissible  to  prove  their  acts  and  proceedings. 

§7734. 
consequences  of  the  rule  that  the  corporate  books  are  the  best  evidence.    §  7735. 
such  records  admissible  to  prove  corporate  existence.     §  7736. 
evidence  that  the  books  are  the  books  of  the  corporation.     §  7737. 
secondary  evidence  of  the  contents  of  such  books  and  records.     §  7738. 
such  books  and  records  prima  facie  evidence  only.     §  7739. 
when  not  evidence  as  against  strangers.     §  7740. 
corporate  records  evidence  against  receiver  of  corporation,     §  7741. 

2.  Other  matters  <if  evidence. 

presumptions  respecting  corporations.     §  7746. 
parol  evidence  of  corporate  acts.     §  7747. 
illustrations  of  the  foregoing.     §  7748. 
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effect  of  by-laws  as  evidence.     §  7749. 

evidence  of  customs  of  private  corporations.     §  7750. 

of  corporate  existence.     §§  1846-1873. 

in  action  by  corporation  for  assessments.     §  1846,  et  leq. 

corporate  books  and  records  as.     §§  1918-1933. 

questions  of  in  actions  to  charge  stockholders.     §§  8650-3665. 
Exam.inatlon. 

See  Inspection. 
Excess. 

See  Shares,  subd.  1. 
Excise  taxes. 

See  Taxation. 

upon  foreign  corporations  in  Massachusetts.     §  8134. 
Exclusive  privileges. 

See  Franchises. 
Execution. 

See  Attachment;  Sales. 

against  stock  shares.     See  Shakes,  subds.  19,  20. 

against  stockholder,  generally.     §§  3591-3599. 

1.  Against  corporations  —  in  general. 

general  rule  that  corporate  property  subject  to  execution.     §  7847. 

otherwise  as  to  property  of  corporations  created  for  public  objects.     §  7848. 

sequestration  of  earnings.     §  7849. 

liens  of  judgments  upon  railroad  property.     §  7850. 

rolling  stock  vendible  under  execution.     §  7851. 

alienation  through  sales  to  enforce  mechanics'  liens.     §  7852. 

corporate  franchises  not  subject  to  execution.     §  7853. 

nor  is  property  necessary  to  enjoyment  of  corporate  franchises.     §  7854. 

cases  to  which  this  exemption  does  not  extend.     §  7855. 

decisions  denying  this  exemption,     §  7856. 

statutes  abolishing  this  exemption.     §  7857. 

levying  upon  a  franchise  of  taking  tolls  and  upon  tolls  to  accrue  under  a  fran- 
chise.    §  7858. 

effect  of  levy  upon  personal  property  subject  to  existing  mortgages.     §  7859. 

levying  upon  the  assets  of  a  dissolved  corporation,  or  corporation  in  liquidation. 
§  7860. 

2.  Writ  and  proceedings  thereunder. 

misnomer  in  the  writ.     §  7865. 

sales  under  such  executions.     §  7866. 

distribution  of  the  proceeds  of  the  sale.     §  7867. 

right  of  a  stockholder  to  redeem.     §  7868. 

other  questions  arising  under  such  executions,     §  7869. 
Executors    and  administrators. 

See  Individual  Liability. 

individual  liability  of  for  corporate  debts.     §  3317-3335. 
Executory  contracts. 

See  Contbaotsj  Ultra  Vires. 
Exemplary  damages. 

See  ToKTS,  subd.  6. 
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Exemption. 

See  Taxation. 

of  stock  shares  from  taxation.     §§  2823-2840. 

of  corporate  property  from  taxation.     See  Franchises,  subd.  8. 

of  foreign  corporations  from  taxation.     §  8131. 
Expiration. 

See  Charters;  Uissolution;  Franchises. 
Express  companies. 

See  Taxation. 

taxation  of.     §  8154. 
Expulsion. 

See  Members,  Expulsion  op. 
Factor. 

See  Foreclosure;  Liens. 

lien  of.     §  2703. 
False  imprisonment. 

See  Torts. 

liability  of  corporation  for.     §  6313. 
False  representations. 

See  Fraud;  Tobts. 
Federal  jurisdiction. 

of  actions  by  and  against  corporations.     See  Jurisdiction,  subds.  2—4. 

conditions  of  in  actions  against  non-resident  corporations.     §  8023. 
Fee. 

See  Conveyances;  TnxE. 
Fencing  land. 

organization  of  company  for.     §  152. 
Ferry  companies. 

See  Organization;  Taxation. 

incorporated  in  other  States,  taxation  of.     §  8126. 
Fertilizers. 

organization  of  fertilizer  company.     §  157. 
Fiduciaries. 

See  Directors,  subd.  6. 

obligation  of  directors  as.     §  4009,  et  eeq. 
Financial  powers. 

See  Dissolution,  subds.  2-4;  Corporate  Powers,  subd.  3. 
Fire  companies. 

organization  of.     §  154. 
Fire  department  relief. 

organization  of.     §  155. 
Fixtures. 

See  Mortgages;  Land. 
Foreclosure. 

of  corporate  mortgages.     See  Mortgages,  subd.  4. 
Foreign  corporations. 

See  Actions. 

proof  of-  existence  of.     §  7712. 

bequests  of  personalty  to.     §  5829. 
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1 .  Status  and  powers  of  in  general. 

status  of  foreign  corporations  as  settled  by  Federal  decisions.     §  7875. 

not  entitled  to  the  privileges  and  immunities  of  citizens  in  the  several  States. 

§  7876. 
whether  entitled  to  the  "  equal  protection  of  the  laws"  of  the  State  within  which 

it  is  permitted  to  do  business.     §  7877. 
Federal  protection  of   foreign   corporations   engaged   in  interstate  commerce. 

§  7878. 
what  is  interstate  and  foreign  commerce  within  this  prohibition.     §  7879. 
what  is  not  interstate  commerce  within  this  prohibition.     §  7880. 
cannot  migrate,  but  must  dwell  in  place  of  its  creation.     §  7881. 
may  make  and  take  contracts  in  other  States  and  countries  except  where  pio- 

hibited.     §  7882. 
presumptions  arising  in  support  of  the  validity  of  the  contracts  of  foreign  corpo- 
rations.    §  7883. 
cannot  exercise  corporate  franchises  in  a  foreign  jurisdiction  except  by  comity. 

§  7884. 
cases  to  which  this  comity  does  not  extend.     §  7885. 
all  their  rights  subject  to  the  domestic  law.     §  7886. 

States  may  impose  conditions  upon  which  they  may  do  business.     §  7887. 
may  be  required  to  appoint  a  resident  agent  upon  whom  process  may  be  served. 

§  7888. 
may  establish  agencies  and  do  business  in  the  domestic  State  unless  prohibited. 

§  7889. 
foreign  corporations  made  domestic  corporations  quoad  hoc.     §  7890. 
when  deemed  to  have  been  made  such,  and  when  not.     §  7891. 
instances  where  such  adoption  and  domestication  were  held  to  have  taken  place. 

§  7892. 
instances  where  such  adoption  and  domestication  held  not  to  have  taken  place. 

§  7893. 
statutes  subjecting  foreign  corporations  to  the  same  liabilities  and  restrictions 

as  domestic  corporations.     §  7894. 
status  of  "tramp  corporations.''    §  7895. 
further  of  "tramp  corporations.''     §  7896. 
to  what  extent  may  act  in  other  States.     §  7897. 
status  of  foreign  insurance  companies.     §  7898. 

status  of  corporations  created  by  the  Congress  of  the  United  States.     §  7899. 
foreign  corporations  when  deemed  "persons."     §  7900. 
when  the  word  "  corporation"  used  in  statutes,  applies  to  foreign  corporations. 

§  7901. 
mandamus  to  compel  issuing  of  Kcense  to  foreign  corporation.     §  7902. 
foreign  corporation  doing  business  under  the  same  name  as  a  domestic  corpora- 
tion.    §  7903. 
courts  will  not  interfere  with  internal  management  of  foreign  corporations. 

§  7904. 
but  will  settle  ordinary  questions  depending  upon  the  construction  of  foreign 

charters.     §  7905. 

2.  Powers  of  foreign  corporations  relating  to  land. 

power  to  acquire  and  hold  land.     §  7913. 
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decisions  considering  the  question  as  one  of  public  policy.     §  7914. 

decision  conceding  the  power.     §  7915. 

may  acquire  and  hold  real  estate  for  o£Gce  purposes,  etc.     §  7916. 

whether  this  power  exists  in  a  foreign  corporation  organized  for  the  purpose  of 

dealing  in  real  estate.     §  7917. 
doctrine  that  such  power  is  presumed  to  exist  until  the  State  interferes.     §  791S. 
power  to  take  and  hold  land  by  devise.     §  7919. 
power  limited  by  charter  of  corporation.     §  7920. 
such  charter  construed  according  to  the  lex  rei  sitce.     %  7921. 
power  to  take  and  foreclose  mortgages.     §  7922. 
power  to  mortgage  and  incumber  their  lands.     §  7923. 

3.  State  laws  imposing  conditions  upon  foreign  corporations  —  in  general. 

constitutional  limitations  upon  the  State  legislatures.     §  7928. 

statutes  providing  that  foreign  corporations  shall  enjoy  no  greater  rights  than 
domestic  corporations.     §7929. 

retaliatory  statutes.     §  7930. 

distinction  between  statutes  of  retaliation  and  statutes  of  reciprocity.     §  7931. 

restrictions  upon  exercising  the  right  of  eminent  domain.     §  7932. 

statutes  requiring  foreign  corporation  to  file  charter,  certificate  of  incorporation, 
articles  of  association,  etc.     §  7933. 

statutes  requiring  agents  of  such  corporations  to  file  evidence  of  their  au- 
thority.    §  7934. 

statutes  requiring  such  corporations  to  keep  known  place  of  business  and  resi- 
dent agent.     §  7935. 

what  constitutes  "  doing  business  "  in  violation  of  such  prohibition.     §  7936. 

citizens  of  the  State  procuring  insurance  from  foreign  companies.     §  7937. 

evidence  of  compliance  with  such  statutes.     §  7938. 

proceedings  against  agents  for  penalties  for  doing  business  in  violation  of  such 
statutes.     §  7939. 

restrictions  upon  foreign  insurance  companies.     §  7940. 

whether  such  statutes  apply  to  foreign  mutual  benefit  companies.     §  7941. 

statutes  prohibiting  the  dealing  in  bank  bills  of  corporations  created  in  other 
States.     §  7942. 

State  statutes  not  applicable  to  corporations  vending  patented  articles.     §  7943. 

ousting  foreign  corporations  by  quo  warranto.     §  7944. 

4.  Effect  of  violating  these  restraints  upon  contracts  and  rights  of  action  thereon. 

foreign  corporations  cannot  recover  on  contracts  made  in  violation  of  such  re- 
strictions.    §  7950. 

doctrine  that  domestic  citizen  may  treat  the  contract  as  void  and  recover  what 
he  has  advanced  thereon.     §  7951. 

doctrine  that  domestic  citizen  may  defend  against  the  contract  so  far  as  unexe- 
cuted on  his  part.     §  7952. 

illustration  in  case  of  premium  notes  of  foreign  insurance  companies.     §  7953. 

exception  in  case  of  bonafde  holders  of  such  notes  for  value.     §  7954. 

illustration  in  the  case  of  mortgages  taken  by  foreign  corporations.     §  7955. 

doctrine  that  the  failure  of  the  foreign  corporation  to  comply  with  domestic 
statutes  merely  suspends  its  remedy  on  contracts  until  compliance. 
§  7956. 
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doctrine  that  failure  to  comply  with  such  statutes  does  not  render  contracts 
void.     §  7957. 

doctrine  where  the  statute  gives  a  specific  penalty.     §  7958. 

doctrine  that  neither  party  can  set  up  his  own  violation  of  law.     §  7959. 

corporation  estopped  to  set  up  its  want  of  compliance  with  such  statutes  in 
avoidance  of  its  own  contracts.     §  7960. 

whether  agent  of  foreign  corporation  can  defend  on  this  ground  against  an  ac- 
tion by  the  corporation  on  his  bond.     §  7961. 

non-compliance  with  such  statutes  prevents  agent  from  recovering  commissions. 
§  7962. 

legislature  may  validate  such  contracts,     §  7963. 

foreign  corporation  can  acquire  and  transmit  valid  titles  without  complying  with 
local  law.     §  7964. 

whether  necessary  for  foreign  corporation  plaintiff  to  aver  and  prove  compliance 
with  such  statutes.     §  7965. 

further  of  this  subject.     §  7966. 

rule  where  the  foreign  corporation  is  sued,     §  7967. 

effect  of  non-compliance  upon  the  interpretation  of  contracts.     §  7968. 

effect  of  withdrawing  agency  from  the  State.     §  7969. 

^ius  of  the  contracts  of  foreign  corporations  for  purposes  of  jurisdiction.     §  7970. 

5.  Actions  by  foreign  corporations. 

power  of  foreign  corporations  to  sue.     §  7977. 

for  what  causes  of  action.     §  7978. 

rights  of  action  how  affected  by  failing  to  comply  with  statutes  prescribing  con- 
ditions upon  which  it  may  enter  the  State  to  do  business.     §  7979. 

further  of  this  subject.     §  7980. 

alleging  compliance  with  statute  permitting  foreign  corporations  to  do  business 
within  the  State.     §  7981. 

pleading  statutes  invalidating  contracts  of  foreign  corporations  not  authorized 
to  do  business  in  the  State.     §  7982, 

power  to  buy  at  execution  sales.     §  7983. 

allegation  of  corporate  existence  in  actions  by  and  against  foreign  corporations. 
§  7984. 

6.  Actions  against  foreign  corporations. 

summary  statement  of  the  cases  in  which  a  foreign  corporation  may  be  sued. 
§  7988. 

early  doctrine  that  actions  in  personam  did  not  lie  against  foreign  corporations. 
§  7989. 

how  under  the  English  law.     §  7990. 

doctrine  that  express  legislative  sanction  is  necessary,     §  7991. 

corporation  can  contract  for  service  of  process  in  a  foreign  country.     §  7992. 

progress  of  statutory  changes  domesticating  foreign  corporations  for  jurisdic- 
tional purposes.     §  7993. 

may  be  sued  tlirough  their  agents  in  any  State  intq  which  they  migrate.     §  7994. 

must  do  business  within  the  State  and  be  served  by  an  authorized  agent. 
§  7995. 

jurisdiction  as  depending  upon  the  amount  and  kind  of  business  done  by  the 
officer  or  agent  within  the  State.     §  7996. 
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statutes  creating  or  extending  the  right  of  action  against  foreign  corporations. 

§  7997. 
modern  doctrine  that  corporations  may  establish  domiciles  in  other  States. 

§  7998. 
modern  rule  as  to  residence  of  corporations  for  purposes  of  jurisdiction.     §  7999. 
modern  rule  that  trading  corporation  may  be  sued  wherever  it  has  a  place  of 

trade.     §  8000. 
non-residents  have  no  constitutional  right  of  action  against  foreign  corporations. 

§  8001. 
further  as  to  actions  by  non-residents  against  foreign  corporations.     §  8002. 
foreign  corporations  not  suable  by  non-residents  on  foreign  contracts.     §  8003. 
contra,  that  non-residents  may  sue  foreign  corporations  on  foreign  contracts. 

§  8004. 
foreign  corporations  not  suable  for  torts  committed  in  foreign  States.     §  8005. 
but  suable  for  torts  committed  in  domestic  States.     §  8006. 
for  what  causes  residents  may  sue  foreign  corporations.     §  8007. 
foreign  corporations  not  suable  ex  contractu  except  upon  domestic  contracts. 

§  8008. 
actions  against  foreign  corporations.     §  8009. 
actions  against  foreign  corporations  which  have  migrated  from  the  domestic 

State.     §  8010. 
jurisdiction  of  actions  by  stockholders  to  redress  grievances  in  corporate  man- 
agement.    §  8011, 
actions  against  corporations  created  by  the  concurrent  legislation  of  several 

States.     §  8012. 

7.  Service  of  process  <m  foreign  corporations.     See  Process,  subd.  4. 

8.  Proceedings  against  foreign  corporations  by  aitachmerU.     See  Attachments,  subd.  2. 

9.  Proceedings  against  foreign  corporations  by  garnishment.     See    Gaknishment, 

subd.  2. 
10.   Taxation  of  foreign  coi'porations.     See  Taxation,  subd. 
Foreign  receivers. 

See  Receivers. 

receivers  have  no  extra-territorial  power.     §  7334. 

cannot  sue  in  a  foreign  jurisdiction  except  by  comity.     §  7335. 

this  comity  generally  recognized  except  as  against  domestic  citizens.     §  7336. 

this  comity  does  not  extend  to  the  prejudice  of  the  State's  own  citizens.     §  7337. 

foreign  judicial  assignments  invalid  as  against  domestic  creditors.     §  7338. 

actions  permitted  when  not  in  derogation  of  domestic  rights.     7339. 

for  what  purposes  non-resident  receivers  permitted  to  sue.     7340. 

may  sue  to  repossess  himself  of  property  removed  into  the  domestic  jurisdiction. 
§  7341. 

illustrations  of  this  principle.     §  7342. 

real  property  situate  in  the  foreign  jurisdiction  does  not  vest  in  receiver.     §  7343. 

cases  refusing  to  extend  this  comity.     §  7344. 

foreign  receivers  preferred  in  contest  with  the  debtor  and  his  privies.     §  7345. 

foreign  receiver  preferred  in  contest  with  foreign  creditor.     §  7346. 

distinction  between  voluntary  assignments  and  assignments  in  invitum  by  opera- 
tion of  law.     §  7347. 
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where  the  receiver  adopts  and  carries  out  the  contract  of  the  corporation.    §  73i8. 

not  chargeable  as  garnishee  or  with  trustee  process.     §  7349. 

attachment  in  foreign  jurisdiction  a  contempt  of  court.     §  7350 

appointing  a  receiver  of  property  situated  in  a  foreign  jurisdiction.     §  7351. 

auxiliary  receivers  appointed  as  a  matter  of  comity.     §  7352. 

receiver  cannot  transfer  jurisdiction  to  foreign  court.     §  7353. 
Foreign  state. 

See  Foreign  Corpokation;  Jurisdiction. 
Forestalling. 

See  Trusts;  Torts. 
Forfeitures. 

See  Shares. 

of  shares  for  nonpayment  of  assessments.     §  1762,  et  seq. 

power  of  corporation  to  create.     §  5843. 

relief  against  in  equity.     §§  ISOli-lSlO. 
Formation  of  corporations. 

See  Organization. 
Franchises. 

See  Charters;  Dissolution;  Forfeitures. 

1.  Nature  affranchises  in  general, 

what  is  a  franchise.     §  5335, 

whether  vests  in  the  corporation  or  in  the  individuals  who  compose  it.     §  5336. 
forfeiture  of  franchises.     §  5337. 

distinction  between  franchises  and  mere  personal  privileges.     §  5338. 
doctrine  that  equity  will  not  forfeit  franchises.     §  5339. 
whether  existence  of  franchises  challenged  collaterally.     §  5340. 
whether  a  corporate  franchise  divisible.     §  5341. 

whether  a  corporation  organized  under  general  laws  can  receive  additional  fran- 
chises through  special  laws.     §  5342. 

2.  Construction  of  grants  of  franchises. 

grants  of  franchises  strictly  construed.     §  5345. 
not  construed  as  extending  to  foreign  corporations.     §  5346. 
provisos  not  construed  so  as  to  defeat  the  grant.     §  5347. 
grants  of  franchises  not  construed  as  exclusive.     §  5348. 
franchise  of  toll-bridge  not  impaired  by  railway  bridge.     §  5349. 

3.  Vendibility  of  franchises. 

whether  a  franchise  alienable.     §  5352. 

franchise  to  be  a  corporation  not  alienable.     §  5353. 

consequences  of  this  rule.     §  5354. 

franchises  of  corporations  having  public  duties  to  perform  not  alienable.     §  5355. 

railway  franchises  not  alienable  without  legislative  authority.     §  5356. 

so  as  to  transfer  a  franchise  to  operate  a  line  of  telegraph,     §  5357. 

no  common-law  power  to  lease  property  and  franchises  dedicated  to  public 

duties.     §  5358. 
illustrations  of  this  principle.     §  5359. 

such  contracts  may  be  abandoned  at  any  time  before  fully  executed.     §  5360. 
legislature  may  authorize  alienation  of  franchises.     5361. 
what  words  in  statutes  authorize  the  alienation  of  franchises.     §  5362. 
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legislative  power  to  sell  includes  power  to  mortgage.     §  5363. 

corporate  franchises  not  vendible  under  execution.     §  5364. 

what  franchises  of  a  railway  company  pass  by  a  judicial  sale.     §  5365. 

rule  where  purchasing  company  reorganized  under  existing  laws.     §  5366. 

vendibility  of  a  portion  of  its  franchises.     §  5367. 

whether  a  franchise  can  be  transferred  to  an  individual.     §  5368. 

power  of  a  corporation  to  purchase  an  exclusive  privilege.     §  5369. 

sale  of  franchises  does  not  work  a  dissolution  of  the  corporation.     §  5370. 

transfer  of  franchiises  by  transferring  all  the  shares.     §  5371. 

how  franchises  annulled  after  unlawful  assignment.     §  5372. 

corporate  property  necessary  to  exercise  of  what  franchises  inalienable.     §  5373. 

all  other  property  alienable.     §  5374. 

right  of  way,  works,  etc.,  of  irrigating  companies  alienable.     §  5375. 
4.   Constitutional  protection  affranchises  —  charters  regarded  as  contracts. 

what  rights  are  protected  as  contracts  by  the  Federal  constitution.     §  5380, 

corporate  charters  protected  as  contracts.     §  5381. 

enumerated  qualifications  of  the  doctrine.     §  53S2. 

charters  of  public  corporations  not  so  protected.     §  5383. 

charters  of  educational  and  other  charitable  corporations  so  protected.     §  5384. 

doctrine  illustrated  by  the  Dartmouth  College  case.     §  5385. 

other  illustrations  showing  the  extent  of  such  protection.     §  5386. 

protection  of  religious  corporations.     §  5387. 

consideration  of  the  contract.     §  5388. 

obligation  impaired  by  imposition  of  new  conditions.     §  5389. 

conditions  to  be  interpreted  by  the  courts  and  not  by   the  legislature.     §  5390. 

rights  secured  by  charter  not  higher  than  those  arising  in  contract  between 
natural  persons.     §  5391. 

legislature  may  provide  for  winding  up  insolvent  corporations,     §  5392. 

rights  not  expressed  but  implied  in  charters  protected  as  contracts.     §  5393. 

such  as  the  right  of  a  railroad  company  to  aid  subscribed  by  counties.     §  5394. 

validity  of  general  law  withdrawing  from  corporations  the  right  to  take  by  de- 
vise.    §5395. 

validity  of  enabling  acts.     §  5396. 

provision  in  bank  charter  that  its  circulating  notes  shall  be  legal  tender.     §  5397. 

grants  of  exclusive  privileges  cannot  be  impaired  without  compensation.  §  5398. 

grant  of  franchises  does  not  prevent  grant  of  similar  franchises  to  another  cor- 
poration, unless  exclusive.     §  5399. 

illustrations  of  this  principle.     §  5400. 

construction  of  conflicting  grants  with  reference  to  this  principle.     §  5401. 

further  illustrations.     §  5402. 

doctrine  that  franchises  should  be  protected  from  unlawful  competition,  though 
not  exclusive.     §  5403, 

turnpikes  protected  against  "shunpikes."    §  5404. 

payment  of  damages  in  such  cases.     §  5405. 

when  possession  enjoined  until  damages  paid.     §  5406. 

right  to  condemn  property  for  public  use  protected  as  a  franchise.     §  5407. 

effect  of  reservation  of  the  power  to  repeal  or  alter.     §  5408. 

how  the  power  thus  reserved  may  be  exercised.     §  5409. 
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judicial  dicta  on  this  sabject.     §  5410. 

exercised  in  what  particulars,     §  5411. 

effect  of  the  reservation  of  an  absolute  right  of  repeal.     §  5412. 

power  to  alter  or  repeal  not  exercised  so  as  to  impair  vested  rights.     §  5413. 

effect  of  repeal  of  charters  upon  existing  contracts.     §  5414. 

effect  of  assignment  of  corporate  franchises  upon  legislative  power  to  alter  or 

repeal.     §  5415. 
State  cannot  force  upon  corporators  an  amendment  of  their  charters.     §  5416. 
constitutional  protection  of  the  rights  of  shareholders.     §  5417. 
power  to  amend  does  not  extend  to  creating  a  new  corporation.     §  5418. 
reservation  of  right  of  repeal  upon  happening  of  future  contingency;  whether 

legislature  or  courts  to  judge  of  the  contingency.     §  5419, 
comments  on  the  view  that  the  courts  alone  can  determine  that  the  contingency 

has  happened.     §  5420. 
view  that  the  decision  of  the  legislature  is  subject  to  judicial  revision.     §  5421. 
further  of  this  subject.     §  5422. 

such  reservations  not  construed  as  impairing  the  police  power.     §  5423. 
effect  of  consolidation  upon  legislative  power  to  alter  or  repeal.     §  5424. 
impairment  of  charters  by  judicial  decisions.     §  5425. 
doctrine  illustrated  in  the  case  of  municipal  bonds.     §  5426. 
charters  may  be  impaired  by  any  act  to  which  the  State  gives  the  force  of  a. 

law.     §  5427. 
constitutional    protection   of    franchises    granted   by   municipal   corporations. 

§  5428. 
protection  of  charter  rights  of  navigation  companies.     §  5429. 
repeal  of  law  before  right  vested.     §  5430. 
contracts  with  third  persons  made  on  the  faith  of  the  grant  of  the  franchise 

protected.     §  5431. 
impairment  in    favor   of    corporations   of   franchises   granted   to   individuals. 

§  5432. 
construction  of  charters  with  reference  to  exemptions  from  future  legislation. 

§  5433. 
retroactive  laws.     §  5434. 

revocation  of  licenses  granted  to  corporations.     §  5435. 
statutes  prescribing  penalties  or  more  efficient  remedies  for   existing   duties. 

§  5436. 
statutes  which  affect  the  remedy  merely.     §  5437. 
constitutional  protection  extends  to  corporations  organized  under  general  laws. 

§  5438. 
protected  against  changes  in  State  constitutions.     §  5439. 
instances  of  legislation  unconstitutional  as  impairing  the  contracts  embodied 

in  charters.     §  5440. 
instances  of  legislation  affecting  corporations  not  unconstitutional.     §  5441. 
constitutional  protection  of  charters  granted  by  Congress.     §  5442. 
5.   Under  the  fourteenth  amendment. 

protection  under  the  fourteenth  amendment  to  United  States  constitution  pro- 
hibiting deprivation  of  property  without  due  process  of  law.     §  5448. 
does  not  require  special  notice  in  taxation  proceedings.     §  5449. 
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cases  not  within  the  prohibition.     §  5450. 
cases  within  the  prohibition.     §  545 1 . 

statutes  making  railroad  companies  liable  without  proof  of  negligence.     §  5452. 
making  them  liable  for  killiug  animals  where  track  not  fenced.     §  5453. 
making  corporations  liable  to  one  servant  for  injuries  through  the  negligence  of 
a  fellow-servant.     §  5454. 

6.  In  other  respects. 

legislative  power  over  corporations  in  the  absence  of  constitutional  restraints. 

§  5457. 
laying  taxes  for  the  benefit  of  private  corporations.     §  5458. 
constitutional  protection  of  officers  of  corporations.     §  5459. 
Federal  protection  of  corporations  engaged  in  interstate  commerce.     §  5460. 
State  statutes  giving  penalties  against  telegraph  companies  not  applicable  to 

interstate  messages.     §  5461. 
further  of  this  subject.     §  5462. 

protection  of  foreign  corporations  engaged  in  interstate  commerce.     §  5463. 
constitutional  protection  against  acts  of  Congress.     §  5464. 
amendment  of  charters  by  special  laws.     §  5465. 
repeal  or  alteration  by  what  majority  of  legislative  vote.     §  5466. 

7.  Taxation  of  franchises. 

power  of  the  States  to  tax  corporate  franchises.     §  5556. 

what  constitutional  prohibitions  not  applicable  to  the  taxation  of  franchises. 

§  5557. 
States  cannot  tax  Federal  franchises.     §  5558. 

other  constitutional  limitations  on  the  taxation  of  franchises.     §  5559. 
what  taxes  have  been  held  to  be  franchise  taxes.     §  5560. 
principles  which  are  to  be  applied  in  laying  franchise  taxes.     §  5561. 
State  taxation  of  the  business  of  corporations  engaged  in  interstate  commerce. 

§  5562. 

8.  Exemptions  from  taxation. 

preliminary.     §  5568. 

power  of  a  State  legislature  to  grant  an  exemption  from  taxation.     §  5569. 

protection  of  such  exemptions  as  contracts  under  the  constitution  of  the  United 

States.     §  5570. 
grants  of  such  exemptions  strictly  construed.     §  5571. 
consequences  which  flow  from  this  rule  of  construction:  imposition  of  tax  in 

charter  does  not  exclude  power  to  impose  a  more  onerous  tax.     §  5572. 
general  statute  creating  an  exemption  not  construed  as  a  contract.     §  5573. 
exemption  of  particular  property  not  extended  to  other  property.     §  5574. 
exemption  from  "  taxes"  not  extended  to  assessments  for  street  improvements. 

§  5575. 
immunity  from  taxation  a  personal  privilege,  and  not  a  vendible  franchise.   §  5576. 
exemption  of  corporate  stock  is  an  exemption  of  corporate  property.     §  5577. 

9.  Miscellaneous. 

not  subject  to  execution.     §  7853. 
voluntary  surrender  of.     §§  6678-6688. 
mortgages  of  by  corporation.     See  Moetoagbs. 
forfeitures  of.     See  Dissolution,  subds.  2-4. 
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organization  of  fraternal  society.     §  1G5. 
Frauds. 

See  Torts. 
Liability  of  corporations  for  —  in  general. 

corporations  liable  for  the  frauds  of  their  agents.     §  6321. 

provided  the  agents  acted  within  the  general  scope  of  their  authority.     §  6322. 

liable  for  the  fraud  where  it  adopts  the  contract.     §  6323. 

limitation  of  this  principle.     §  6324. 

negligent  ignorance  of  directors  does  not  relieve  corporation.     §  6325. 

view  that  a  corporation  is  not  liable  for  damages  for  deceit.     §  6326. 

unsoundness  of  this  conclusion.     §  6327. 

liable  for  fraud  and  deceit  of  its  agent  in  selling  its  goods  or  lands.     §  6328. 

whether  liable  for  deceit  of  officers  or  agents  when  acting  ultra  vires.     §  6329. 

one  person,  officer  in  two  corporations,  committing  fraud  in  one  for  the  benefit 
of  the  other.     §  6330. 

liability  of  an  incorporated  carrier  for  fraudulent  bills  of  lading.     §  6331. 

contrary  view  that  the  carrier  is  not  liable  where  the  goods  are  not  received. 
§  6332, 

the  injustice  and  bad  policy  of  these  decisions.     §  63.33. 

cases  to  which  this  principle  does  not  extend.     §  6334. 

remedies  against  corporations  committing  frauds.     §  6335. 

effect  of  fraud  on  stock  subscriptions.     See  SuBSCBiKriONS,  snbds.  10-15. 

in  conduct  of  elections.     §  3867. 

of  agents,  liability  of  corporation  for,     §  4931. 
Fraudulent  conveyances. 

See  Insolvent  Corporations. 

by  corporations,  generally.     §§  65"26-6o37. 
Fund. 

distribution  of  by  receiver.     See  Rbokivers,  subd.  12. 
Funds. 

See  GrABNISHMBNT. 

of  foreign  corporation,  garnishment  of.     §§  8069-8071. 
Futures.  » 

See  Shares,  subd.  14. 
Garnishment. 

See  Attachments;  Stockholders,  subd.  38. 

of  debt  due  shareholder  for  shares.     §§  3576-3587. 

of  moneys  in  hands  of  receiver.     §§  6931-6934. 
1.  0/ corporations,  generally. 

corporations  may  be  summoned  as  garnishee.     §  7804. 

whether  corporate  officers  subject  to  garnishment.     §  7805, 

service  of  the  garnishment  upon  what  officer,     §  7806, 

proof  aliunde  of  official  character.     §  7807. 

when  statute  relating  to  service  of  ordinary  process  governs.     §  7808. 

officer  to  make  disclosure  not  necessarily  officer  to  receive  service.     §  7809. 

authority  of  officer  or  agent  to  make  disclosure.     §  7810. 

process  directed  to  corporation  and  not  to  agent,     §  7811. 

garnishment  of  receivers  of  corporations,     §  7812. 
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attachment  of  shares  by  garnishment  against  corporation.     §  7S13. 

garnishment  of  member  of  mutual  insurance  company.     §  7814. 

garnishment  of  insurance  companies  before  adjustment.     §  7815. 

garnishment  of  such  companies  where  the  policy  has  been  assigned.     §  7816. 

garnishment  of  corporation  form@d  by  concurrent  action  of  different  States. 
§  7817. 

answer  of  the  garnishee.     §  7818. 

relief  in  equity  against  garnishee.     §  7819. 

other  matters  relating  to  the  garnishment  of  corporations.     §  7820. 
2.  Proceedings  against  foreign  corporation  by  garnishment. 

garnishment  of  funds  held  by  foreign  corporations  for  others.     §  8069. 

circumstances  under  which  foreign  corporations  not  subject  to  garnishment. 
§  8070. 

garnishment  of  the  funds  of  foreign  corporations  in  the  hands  of  resident  cus- 
todians.    §  8071. 

attachment  of  a  debt  due  from  a  citizen  of  another  State  to  a  foreign  corporation 
of  a  third  State.     §  8072. 

situs  of  a  debt  due  by  a  foreign  corporation  for  the  purpose  of  garnishment.  §  8073. 

injunctions  restraining  domestic  citizens  from  proceeding  in  a  foreign  State  to 
subject  exempt  wages  due  from  foreign  corporation.     §  8074. 

garnishment  of  the  wages  due  by  foreign  corporations  to  non-resident  employes, 
e:!empt  in  State  of  residence.     §  8075. 

garnishee  may  plead  exemption  of  principal  debtor.     §  8076. 

theory  that  it  is  the  duty  of  the  garnishee  to  plead  the  exemption.     §  8077. 

duty  of  the  garnishee  to  notify  creditor.     §  8078. 

necessary  that  the  garnishee  should  have  notice.     §  8079. 

service  of  the  garnishment.     §  8080. 

compelling  disclosures  by  the  officers  of  foreign  corporations.     §  8081. 
Gas  companies. 

organization  of.     §  156. 
Gift. 

See  Donation;  Shakes,  subd.  4. 
Government  control. 

See  CoNSTi'rnTioNAL  Restraints;  Legislative  Powers. 
Grants. 

See  Franchises. 
Gross  receipts. 

taxation  of.     §  8116. 
Guaranteed  shares. 

See  Capital  Stock,  subd.  14;  Shakes,  subd.  18. 
Guaranty. 

See  Contracts;  Directors. 

of  debts  by  directors  of  corporation.     §  3990. 

of  dividends,  effect  of,  etc.     §§  2274-2276. 
Gymnastic  purposes. 

organization  of  company  for,     §  159. 
Heirs. 

See  Taxation. 
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corporate  shares  do  not  pass  to.     §  3317. 

are  assessable  to  extent  of  assets  received  from  ancestor.     §  3325. 
Horticulture. 

organization  of  company  for  promotion  of.     §  161. 
Hotel  cotupany. 

See  Organization. 
Husband  and  wife. 

See  Dividends;  Domicile. 
Hydraulic  power. 

organization  of  company  for  promoting.    §  162. 
Hypothecation.  . 

See  Pledge. 
Illegal  charges. 

See  Charges. 
Immortality. 

See  Corporate  Existence. 

of  corporation.     §  10. 
Implied  contracts. 

See  CoNTKAOTS,  subd.  8. 
Implied  powers. 

See  Corporate  Powers,  subd.  1. 
Incidental  powers. 

See  Corporate  Powers,  subd.  1. 
Income. 

See  Dividends. 
Income  bonds. 

See  Corporate  Bonds. 
Incorporation. 

See  Organization. 

purposes  for  which  permitted.     §§  132-192. 

construction  of  particular  statutes.     §§  200-210. 

steps  necessary  to  be  taken.     §§  215-249. 
Increase. 

of  capital  stock.     See  Capital  Stock,  subd.  10. 
Indictment. 

See  Torts, 
Of  corporations  —  in  general, 

corporations  indictable  under  ancient  law.     §  6418. 

for  what  offenses  corporations  not  indictable,     §  6419. 

not  indictable  for  treason,  felony,  breaches  of  the  peace,  etc,     §  6420, 

indictable  for  criminal  libel,     §  6421, 

for  keeping  a  disorderly  house.     §  6422. 

for  obstructing  a  public  navigation.     §  6423. 

for  obstructing  a  public  highway.     §  6424. 

for  committing  a  public  nuisance.     §  6425. 

for  sabbath-breaking.     §  6426. 

for  inflicting  an  injury  resulting  in  death.     §  6427. 

for  a  failure  to  perform  their  public  duties.     §  6428, 
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for  failing  to  keep  their  works  in  repair.     §  6429. 

further  of  such  indictments.     §  6130. 

for  usury,    §  6431. 

for  omitting  to  stamp  papers.     §  6432. 

not  indictable  for  acts  authorized  by  charter  or  statute,     §  6433. 

whether  corporations  indictable  for  offenses    denounced  against   "persons.'' 
§  6434. 

offenses  by  interstate  railway  companies.     §  6435. 

form  and  sufficiency  of  such  indictments.     §  6436. 

further  of  this  subject.     §  6437, 

proceedings  before  an  examining  magistrate.    §  6438. 

mode  of  compelling  appearance.     §  6439. 

entering  the  plea  of  not  guilty.     §  6440. 

proof  of  the  fact  of  incorporation  under  an  indictment.     §  6441. 

defenses  to  indictments.     §  6442. 

the  judgment  or  sentence.     §  6443. 

indictments  for  offenses  against  corporations  and  their  property.     §  6444. 
Individual  liability  of  stockholders. 

See  Stoceeolders,  subds.  2-17. 

conditions  precedent  to  proceedings  against  stockholders.     §§  3340-3388. 

right  of  action  in  receiver,  assignee,  etc.     §§  3549-3571. 

divestiture  of  liability  by  transferring  shares.     §  3221,  et  seq. 
Indorsements. 

See  Kegotiablb  Instruments,  subd.  5. 
Infants. 

See  Transfers  op  Shares;  Voting. 
Information. 

See  Quo  Warranto. 
Infra  vires  acts. 

See  Ultra  Vires. 
Inhabitancy. 

of  corporations  for  purposes  of  jurisdiction.     §§  7484-7489. 
Injunctions. 

See  Actions;  Equity, 
1.  In  actioiis  by  and  against  corporations. 

scope  of  the  subject.     §  7767. 

restraining  ultra  vires  acts  of  corporations  injurious  to  private  right.     §  7768. 

injunctions  against  breaches  of  contracts.     §  7769. 

enjoining  a  corporation  from  breaking  the  contracts  of  its  stockholders.     §  7770, 

enjoining  corporations  from  committing  trespasses  upon  property,     §  7771. 

enjoining  the  unlawful  appropriation  of   private  property  for  public  purposes. 
§  7772. 

whether  such  an  injunction  ought  to  be  denied  on  the  ground  of  adequate  rem- 
edy at  law.     §  7773, 

enjoining  the  ultra  vires  acts  of  corporations  injurious  to  public  right.     §  7774. 

such  jurisdiction  supported  upon  the  ground  of  trust.     §  7775. 

injunctions  to  restrain  invasions  of  corporate  franchises.     §  7776. 

when  not  necessary  to  establish  the  franchise  in  a  trial  at  law.     §  7777. 
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to  enjoin  State  railroad   commissioners  from  establishing  rates  and  charges. 

§  7778. 
to  enjoin   State   railroad   commissioners    from   enforcing  unreasonable  rates. 

§  7779. 
whether  a  bill  for  an  injunction  against  railway  commissioners  is  a  suit  against 

the  State.     §  7780. 
at  a  suit  of  private  persons  to  compel  corporations  to  perform  their  public  duties. 

§  7781. 
injunctions  against  strikes,  boycotts,  and  other  combinations  among  working- 
men.     §  7782. 
other  decisions  illustrating  the  use  of  injunctions  in  the  case  of  corporations. 

§  7783. 
cases  where  such  injunctions  not  granted.     §  7784. 
2.  In  aid  of  stockholders' remedies.     See  Actions. 

summary  statement  of  cases  where  injunctions  granted.     §  4517. 

injunction    restraining    the    directors    from    committing    breaches    of    trust, 

§  4518. 
injunction  restraining  illegal  and  uUra  vires  acts.     §  4519. 
single  stockholder  entitled  to  such  an  injunction.     §  4520. 
and  without  requesting  the  directors  to  sue  themselves.     §  4521. 
enjoining  the  illegal  voting  of  shares.     §  4522. 

enjoining  one  corporation  from  voting  shares  held  in  another.     §  4523. 
enjoining  illegal  forfeiture  of  shares.     §  4524. 
enjoining  acts  of  persons  usurping  office  of  directors.     §  4525. 
equity  will  not  annul  the  by-laws  of  mutual  benefit  societies.     §  4526. 
injunction  to  restrain  a  corporation  from  petitioning  for  an  amendment  of  its 

charter.     §  4527. 
injunctions  against  unlawful  and  uUra  vires  consolidations.     §  452S. 
enjoining  the  transaction  of  business  before  due  incorporation.     §  4529. 
injunction  against  reorganization.     §  4530. 

injunctions  against  judgments  in  winding-up  proceedings.     §  4531. 
illustrative  cases  in  which  such  injunctions  have  been  granted.     §  4532. 
circumstances  under  which  such  injunctions  denied.     §  4533. 
effect  of  laches  on  the  part  of  the  stockholder.     §  4534. 
Injuries. 

See  Negligence;  Torts. 
Insolvency. 

See  Insolvent  Corporations. 
Insolvent  Corporations. 

See  Receivers. 
1.  Assignments  for  creditors. 

a  corporation  can  make  an  assignment  for  the  benefit  of  creditors.  §  6466. 

what  corporations  may  make  such  assignments.     §  6467. 

under  general  statutes  authorizing  "  debtors  "  to  assign.     §  6468. 

such  an  assignment  passes  unpaid  stock  subscriptions.     §  6469, 

does  not  pass  power  to  assess  stockholders.     §  6470. 

passes  what  franchises.     §6471. 

whether  passes  rights  of  action  ex  delicto.     §  6472. 
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whether  the  directors  may  make  such  an  aaaignment  without  authorization  of 
the  stockholders.     §  6173. 

formalities  in  making  the  assignment.     §  6174. 

validity  of  conditions  in  such  assignments,     §  6475. 

further  of  this  subject.     §  6476. 

validity  of  an  assignment  giving  assignee  discretionary  power  to  sell.     §  6477. 

questioning  the  validity  of  the  assignment.     §  6478. 

on  the  ground  that  it  was  not  made  at  a  proper  board  meeting,  etc.     §  6479. 

further  of  this  subject.     §  6480. 

what  resolution  will  authorize  an  assignment.     §  6481. 

effect  of  such  an  assignment.     §  64S2. 

assignment  after  notice  of  motion  for  injunction.     §  6483. 

who  eligible  as  assignee.     §  6484. 

what  it  one  assignee  refuses  to  qualify.     §  6485. 

may  maintain  actions  upon  share  subscriptions.     §  6486. 

schemes  of  composition  or  "  arrangement."    §  6487. 
2.  Preferring  creditors. 

doctrine  that  an  insolvent  corporation  cannot  prefer  particular  creditors.     §  6492. 

statutory  affirmations  of  this  doctrine.     §  6493. 

doctrine  that  an  insolvent  corporation  can  prefer  creditors.     §  6494. 

reasons  given  in  support  of  this  doctrine.     §  6495. 

the  fallacy  of  these  reasons.     §  6496. 

doctrine  that  it  can  prefer  its  own  stockholders.     §  6497. 

doctrine  that  it  can  prefer  its  own  directors.     §  6498. 

reasoning  of  the  judges  so  holding.     §  6499. 

that  it  can  prefer  them  although  the  debts  are  in  excess  of  the  statutory  limit. 
§  6509. 

that  such  a  preference  gives  no  right  of  attachment.     §  6501. 

that  the  president  of  a  corporation  can  prefer  himself  as  a  creditor  over  the  cor- 
poration.    §  6502. 
I  doctrine  that  it  cannot  prefer  its  own  directors  and  officers.     §  6503. 

further  of  this  doctrine.     §  6504. 

illustrations.    §  6505. 
)  whether  directors  can  prefer  their  own  relatives.     §  6506.     f 

assignments  to  a  single  creditor,  leaving  other  debts  unpaid.     §  6507. 

releasing  its  property  to  an  attaching  creditor.     §  650S. 

mortgages  and  other  assignments  to  secure  present  advances.     §  6509. 

when  assignee  holds  property  as  trustee.     §  6510. 

payments  in  due  course  of  business.     §  6511. 

executing  judgment  notes.     §  6512. 

effect  upon  creditors  of  failing  to  obtain  preferences.     §  6513. 

under  the  New  York  statute  to  prevent  fraudulent  bankruptcy  by  incorporated 
companies.     §  6514. 

this  statute  avoids  what  payments  and  transfers.     §  6515. 

what  transfers  it  does  not  avoid.     §  6516. 

how  far  it  prohibits  preferences  obtained  by  means  of  actions  against  the  corpo- 
ration.    §  6517. 

has  no  extra-territorial  force.     §  6518. 
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under  the  New  York  Act  of  1E82,  relating  to  transfers  by  banking  corporations. 

§  6519. 
remedies  in  equity  against  assignee.     §  6520. 

3.  Fraudulent  conveyances  by  corporations. 

general  doctrine  as  to  fraudulent  conveyances  by  corporation.     §  6526. 

fraudulent  diversions  of  the  property  of  the  corporation.     §  6527. 

"  Credit  Mobilier"  arrangements.     §  6528. 
«  evidence  to  show  insolvency.     §  6529. 

conveyances  to  directors  or  officers  of  the  corporation.     §  6530. 

ratification,  acquiescence,  estoppel.     §  6531. 

when  such  transactions  not  impeached  by  way  of  defense  in  actions  at  law. 
§6532. 

saving  the  rights  of  bona  fide  purchasers.     §  6533. 
I  assignment  of  all  the  property  of  the  corporation  in  fraud  of  its  creditors.    §  6534. 

transfers  pendente  lite.     %  6535. 

other  conveyances  rendered  void  by  statute.     §  6536. 
J  consenting  to  judgments.     §6537. 

4.  Creditors'  suits  —  distribution  of  assets. 

jurisdiction  of  equity  to  distribute  the  assets  of  insolvent  corporations.     §  6555. 
further  of  this  subject.     §  6556. 
I  venue  of  actions  brought  for  this  purpose.     §  6557. 
whether  such  action  by  bill  or  petition.     §  6558. 
creditor  bringing  the  bill  must  be  a  judgment  creditor.     §  6559. 
so  where  he  proceeds  against  stockholders.     §  6560. 
exceptions  to  the  rule  which  requires  a  judgment  at  law.     §  6561. 
such  judgment  at  law  must  be  a  domestic  judgment.     §  6562. 
and  his  execution  must  have  been  returned  nulla  bona.     §  6563. 
bill  by  creditor  having  a  lien  upon  the  assets,     §  6564. 
bill  by  a  general  creditor  to  remove  an  invalid  lien.     §  6565. 
creditors'  bill  where  the  trustee  fails  to  execute  the  trust.     §  6566. 
parties  plaintiff:  whether  bill  filed  on  behalf  of  all  creditors.     §  6567. 
parties  defendant  to  such  bills.     §  0568, 
cross-bill  by  assignee.     §  6569. 
kinds  of  relief  administered.     §  6570. 
statutory  proceedings  for  sequestration  of  earnings.     §  6571. 

5.  Selling  out  to  new  coj-poration.     See  Sales. 

6.  Appointment  and  qualification  of  receivers.     See  Receivers. 
Inspection. 

See  Books  and  Papeks;  Shabbholdees. 

of  books  and  papers  by  shareholders.     §  4406-4435, 

of  turnpike  roads.     §  5519. 
Inspectors. 

See  Elections. 

of  election,  appointment  of.     §  745. 
Insurance  Corporations. 

See  Corporate  Powers;  Receivers. 

powers  ascribed  and  denied  to.     §§  5849-5861. 

enactment  of  by-laws  by.     §  992. 
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Receivers  (jf  insurance  companies. 

appointment  of  receivers  of  such  companies.     §  7219. 

circumstances  under  which  appointed.     §  7220. 

appointment  at  the  suit  of  judgment  creditors.     §  7221. 

appointment  at  the  suit  of  policy  holders.     §  7222. 

impeaching  the  decree  appointing  the  receiver.     §  7223. 

receiver  cannot  reinsure  risks.     §  7224. 

cannot  waive  stipulations  in  policies.     §  7225. 

payment  of  losses  accruing  during  the  receivership.     §  7226. 

receiver's  right  of  action  on  a  guaranty  where  one  life  insurance  company  absorbs 
another  and  reinsures  its  risks.     §  7227. 

administration  of  the  securities  deposited  with  the  superintendent  of  insurance. 
§  7228. 

proceedings  wheij^e  receiver  disallows  a  claim.     §  7229. 

compromising  claims.     §  7230. 

premium  notes  in  the  hands  of  receiver.     §  7231, 

further  of  premium  notes.     §  7232. 

assessing  the  premium  notes.     §  7233, 

necessity  of  assessment.     §  7231. 

circumstances  under  which  such  assessments  may  be  made.     §  7235. 

effect  of  assessments  by  a  former  receiver.     §  7236. 

extent  and  proportion  of  the  assessment.     §  7237. 

valuation, of  policies  in  winding  up.     §  7238. 

rule  adopted  by  statute  in  England.     §  7239. 

manner  of  making  the  assessment.     §  7240. 

equalizing  those  who  have  paid  premiums  in  cash.     §  7241. 

particularity  in  making  the  assessment.     §  7242. 

requisites  of  notice  of  the  assessment.     §  7243. 

notes  payable  absolutely  where  no  assessment  is  necessary.     §  7244. 

arrangements  among  the  members  limiting  their  liability.     §  7245. 

actions  to  enforce  assessments  upon  premium  notes.     §  7246. 

what  the  receiver  must  aver  and  prove.     §  7247. 

recovery  of  interest  on  such  premium  notes.     §  7248. 

receiver  takes  premium  notes  subject  to  equities.     §  7249. 

illustrations  of  this  principle.     §  7250. 

right  of  set-off  in  actions  on  premium  notes.     §  7251. 

right  of  set-off  under  statutes  of  New  York.     §  7252. 

defenses  to  such  actions.     §  7253. 

priorities  in  distribution.     §  7254. 

receiver  may  exercise  an  option  possessed  by  the  company.     §  7255, 

distribution  not  made  to  creditors  of  creditors.     §  7256. 
Interest. 

See  Bonds;  Coupons;  Foreclosure. 
Internal  improvements. 

corporations  for.     §  200. 
Interstate  bridge  companies. 

taxation  of.     §  8128. 
Interstate  commerce. 

See  Taxation. 
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taxation  of  domestic  corporations  engaged  in.     §  8122. 
Intorstj,te  railway  companies. 

offenses  by.     §  6435. 
Joinder. 

See  Causes  of  Action;  Parties. 

of  causes  of  action  against  stockholder.     §  3625, 
Joint  stock  companies. 

distinguished  from  corporations.     §  14. 
Judgment. 

See  Actions. 

against  corporation,  effect  of.     §§  3392-3401. 

revival  of  against  corporation.     §  3066. 
Judgment  creditors. 

See  Cbeditoks;  Creditor's  Suit. 
Judicial  sale. 

See  Execution, 

franchise  to  be  corporation  not  subject  of.     §  257. 
Jurisdiction. 

See  Actions;  Parties. 

1.  Of  actions  by  and  against  corporations  as  depending  upon  residence  and  citizenship 

of  State  courts. 
residence  of  corporations  for  the  purpose  of  State  jurisdiction.     §  7421. 
influence  on  State  decisions  of  the  change  in  Federal  doctrine.    §  7422. 
corporation  resides  at  its  principal  ofiics.     §  7423. 
theory  that  it  resides  where  it  exercises  its  franchises,     §  7424. 
further  of  this  theory.     §  7425. 
suable  in  any  county  in  the  State.     §  7426. 
venue  the  same  as  in  the  case  of  natural  persons.     §  7427. 
in  the  county  where  the  contract  was  broken  or  the  injury  occurred.     §  7428. 
the  same  subject  continued.     §  7429. 
where  the  cause  of  action  accrues.     §  7430. 

validity  of  statutes  making  corporations  suable  in  any  county.     §  7431. 
local  actions.     §  7432. 
transitory  actions.     §  7433. 
changing  the  venue.     §  7434. 

residence  of  a  corporation  the  residence  of  its  president.     §  7435. 
national  banks  are  State  corporations  for  jurisdictional  purposes.     §  7436. 
jurisdiction  and  venue  in  respect  of  corporations  chartered  by  the  United  States 

other  than  national  banks.     §  7437. 
State  jurisdiction  in  the  case  of  interstate  corporations.     §  7438. 
actions  against  branches  of  corporations.     §  7439. 
actions  in  the  county  in  which  the  agent  with  whom  the  contract  was  made 

resides.     §  7440. 

2.  Federal  jurisdiction  as  dependent  upon  diverse  citizenship. 

early  doctrine  that  a  corporation  was  not  a  "citizen,"  under  Federal  Constitu- 
tion and  Judiciary  Act.     §  7447. 

new  doctrine  that  a  corporation  is  a  "citizen"  of  the  State  creating  it,  for  the 
purposes  of  Federal  jurisdiction.     §  7448. 
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conclusively  presumed  to  be  a  citizen  of  the  State  creating  it.     §  7449. 

effect  of  this  rule  ou  domestic  corporations.     §  7450. 

further  of  this  rule.     §  7451. 

rule  where  the  corporation  is  created  by  the  concurrent  legislation  of  two  States. 

§  7452. 
all  the  substantial  parties  must  be  of  diverse  citizenship.     §  7453. 
application  of  this  rule  of  jurisdiction  to  joint  stock  companies.     §  7454. 
Federal  jurisdiction  in  the  case  of  corporation  owned  by  a  State.     §  7455. 
manner  of  pleading  Federal  jurisdiction.     §7456. 
further  of  this  subject.     §  7457. 
manner  of  averring  citizenship.     §  7458. 

3.  Removal  of  such  actions  from  State  to  Federal  courts. 

right  of  foreign  corporations  to  remove  on  the  ground  of  diverse  citizenship. 

§  7462. 
submission  to  local  jurisdiction  does  not  preclude  this  right  of  removal.    §  7463. 
further  of  this  doctrine.     §  7464. 

this  right  of  removal  extends  to  "tramp  corporations."     §  7465. 
invalidity  of  stipulation. not  to  remove.     §  7466. 
further  of  this  subject.     §  7467. 

right  of  removal  on  the  ground  of  prejudice  or  local  influence,     §  7468. 
authority  of  the  officer  to  malce  the  affidavit.     §  7469. 
substance  of  the  affidavit.     §  7470. 
conclusiveness  of  the  affidavit.     §  7471. 
right  of  removal  in  cases  of  a  corporation  created  by  the  concurrent  legislation 

of  two  or  more  States.     §  7472. 
alien  corporations  entitled  to  remove.     §  7473. 
controversy  must  be  wholly  between  different  parties.     §  7474. 
removal  of  actions  against  corporations  organized  under  a  law  of  the  United 

States.     §  7475. 
further  of  this  subject.     §  7476. 

suits  arising  under  the  laws  of  the  United  States.     §  7477. 
removal  by  alien  corporations.     §  7478. 

4.  "  InhaUtanci)"  of  corpm-ations  for  the  purposes  of  Federal  jurisdiction. 

"inhabitancy"  for  purposes  of  Federal  jurisdiction.     §  7484. 

old  doctrine  that  a  corporation  can  have  no  inhabitancy  outside  of  the  State 
creating  it.     §  7485. 

further  of  this  question.     §  7486. 

whether  a  corporation  having  an  office  in  another  State  becomes  an  "inhabi- 
tant."   §  7487. 

doctrine  that  inhabitancy  and  citizenship  identical.     §  7488. 

the  recent  Federal  doctrine  on  this  subject.     §  7489. 

5.  Jurisdiction  as  depending  upon  process  and  its  service.     See  Process. 

6.  Jurisdiction  as  dependent  upon  voluntary  appearance. 

appearance  cures  defects  in  service  of  process  and  waives  jurisdiction  over  the 

person.     §  7552. 
in  case  of  foreign  corporations,  waives  exemption  from  being  sued.     §  7553. 
application  of  this  principle  to  Federal  jurisdiction.     §  7554. 
waives  exemption  from  being  sued  in  the  particular  Federal  district.     §  7555. 
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what  appearance  not  deemed  such  a  waiver.     §  7556, 
admits  that  it  is  sued  by  the  right  name.     §  7657. 

what  is  a  voluntary  appearance  for  the  purposes  of  the  action.     §  7558. 
what  is  not  an  appearance.     §  7559. 

what  is  an  authorized  appearance  by  a  corporation.     §  7560. 
waiving  service  and  confessing  judgment.     §  7561. 
Knowledge. 

See  NoTiCB. 
Iiach.es. 

See  Equity;  Limitations,  Statute  op. 
equitable  doctrine  of.     §  7842. 
rights  of  bondholder  lost  by.     §  276. 
on  part  of  preferred  shareholders.     §  2296. 
Ijand. 

See  Real  Pkopbrtt. 
damages  for  injuries  to.     §  6370. 

powers  of  foreign  corporations  relating  to.     §§  7913-7923. 
liand  improvement  companies. 

powers  of,  generally.     §  5960. 
Iiaw  of  place. 

See  CoHTRAcrs;  Construction. 
Lawful  purposes. 

organization  of  corporation  for.     §  1 61. 
Iieases. 

by  railroad  corporations.     See  Corporate 
Leave  to  sue. 

See  Receivers,  subd.  15. 
Iiegislative  control. 

See  Constitutional  Restraints;  Legislative  Powbe. 
Iiegislative  power. 
See  Charters. 

corporations  created  by.     §  35. 
to  amend  charters.     §  67. 
to  regulate  tolls.     See  Tolls. 
Lex  loci  rei  situ. 

See  Contracts;  Situs. 
Liability. 

of  directors,  generally.     See  Directors,   subds.  9,  10. 
of  directors,  for  failure  to  file  reports.     §§  4221-4236. 
of  directors,  for  making  false  reports.     §§  4240-4255. 
statutory,  of  directors  and  officers  to  creditors.     See  Directors,  subd.  13. 
Libel. 

See  Torts. 
License  taxes. 

distinguished  from  licenses  of  occupations.     §  8109, 
Lien. 

See  Transfers  ot  Shares. 

of  corporation  on  its  shares  of  stock.     §§  2317-2344. 
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of  factors.     §  2703. 

of  bankers,  on  cash  dividends.     §  2132. 
Life  tenant. 

right  of  to  dividends.     See  Dividends,  subd.  5. 
Limitations. 

See  Constitutional  Restraints. 
Limitations,  statute  of. 

See  Shareholders. 

1.  Limitation  of  actions  by  or  on  behalf  of  creditors  of  corporation — general  principles. 

preliminary  statement.     §  3766. 

statutes  of  limitation  applicable  to  penalties.     §  3767. 

statutes  exonerating  stockholders  unless  action   brought  against   corporation 

within  a  given  time.     §  3768. 
in  the  case  of  notes  which  have  been  renewed.     §  3769. 
where  the  creditor  sues  to  sequester  unpaid  balances.     §  3770. 
filing  of  general  creditors'  bill  arrests  the  running  of  the  statute  as  to  creditors 

subsequently  joining.     §  3771. 
prescription  under  the  code  of  Louisiana,     §  3772. 
delay  and  laches.     §  3773. 

presumption  of  payment  from  lapse  of  time.     §  3774. 
why  a  judicial  call  does  not  rebut  this  presumption  of  payment.     §  3775. 

2.  When  such  statutes  begin  to  run. 

generally  from  the  date  of  the  call  under  which  the  action  is  brought.     §  3779. 
where  the  statute  gives  a  joint  action  against  the  corporation  and  the  stock- 
holders.    §  3780. 
from  the  date  of  the  appointment  of  a  receiver.     §  3781, 
in  case  of  a  motion  for  execution  under  the  Missouri  statute.     §  3782. 

3.  Limitation  of  actions  against  corporations. 

corporations  may  acquire  title  by  adverse  possession,     §  7837. 

limitation  of  actions  to  forfeit  charters.     §  7838. 

limitation  of  actions  by  creditors  against  trustees  of  corporations.     §  7839. 

part  payment  to  take  the  case  out  of  the  statute.     §  7840. 

limitation  of  actions  against  foreign  corporations.     §  7841. 

equitable  doctrine  of  laches.     %  7842. 

limitations  of  actions  against  shareholders.     §§  1986-1999. 
Liquidation. 

See  Winding  Up. 

voluntary  liquidation  of  national  banks.     §  7204. 
Lis  pendens. 

See  Bona  Fidb  Purchasers. 

not  notice  when.     §  2604. 

filing  notice  of  to  purchasers.     §  3675. 

as  notice — stock  shares  pledged,     §  2639, 
Loans. 

See  Shares,  subd.  15. 

of  stock  shares.     §§  2714-2716, 

prohibited,  liability  of  directors  for.     §§  4285,  4286. 
Lobbying. 

See  Forfeitures. 

425  6785 


liocus  penitenties— Mandamus     INDEX. 

Locus  penitentisa. 

where  stock  subscription  is  illegal.     §  1183. 
Lunatics. 

See  Voting. 
Slajority. 

See  Bondholders;  Elections;  Qijoeum. 
Ualicious  acts. 

See  Torts. 
Malicious  injuries. 

by  corporations,  liability  for.     See  Torts,  subd.  2. 
Managers. 

See  Directors;  Ofwcers. 
Managing  agent. 

See  Agents. 
1.  Appointment  and  powers  of. 

who  regarded  as  a  "  managing  agent."    §  4846. 

his  appointment  and  tenure.     §  4847. 

powers  ascribed  to  "  managing  director."    §  4848. 

general  view  of  the  scope  of  the  powers  of  managing  agents.     §  4849. 

his  power  to  bind  the  corporation  by  acts  done  in  the  ordinary  course  of  its 
business.     §  4850. 

his  powers  touching  negotiable  paper.     §  4851. 

cannot  clothe  sub-agents  with  power  to  make  commercial  paper.     §  4352. 

powers  of  the  "superintendent."     §  4853. 

may  employ  workmen.     §  4854. 

whether  employ  surgeons,  etc.,  for  wounded  employes.     §  4855. 

make  assignments  for  creditors.     §  4856. 

powers  touching  litigation.     §  4857. 

powers  of  managers  of  particular  kinds  of  corporations.     §  4858. 

is  liable  to  the  company.     §  4859. 

his  powers  when  also  president.     §  4860. 

his  powers  in  respect  of  taxation.     §  4861. 
Mandamus. 

See  Remedies. 

1.  Against  corporations. 

mandamus  against  corporations  to  compel  performance  of  public  duties.    §  7826. 

when  not  issued  to  compel  the  performance  of  public  duties.     §  7827- 

doctrine  that  the  public  duty  must  be  enjoined  by  statute.     §  7828. 

does  not  lie  to  compel  the  performance  of  discretionary  acts.     §  7829. 

who  apply  for  the  writ:  plaintiff  in  the  action.     §  7830. 

against  corporation  in  corporate  name.     §  7831. 

corporation  may  appeal  where  the  writ  runs  against  its  officers.     §  7832. 

2.  Miscellaneous. 

to  compel  holding  of  corporate  election.     §  700. 

to  restore  member  of  corporation.     §  904. 

to  compel  admission  of  member.     §  905. 

to  reinstate  members  of  corporation,     §§  4398,  4399. 

to  reinstate  officer  of  corporation.     §  829, 

to  compel  inspection  of  books  of  foreign  corporation.     §§  4430-4433. 
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against  corporate  officers  at  relation  of  member.     §  4448. 

to  compel  transfers  of  shares.     §  2445. 

practice  in  proceedings  by  to  remove  officer.     §§  830-840. 
Manufacturing  companies. 

powers  of  generally.     §§  5961-5963. 
Married  women. 

See  Members;  Parties;  Subscriptions. 
Masonic  buildings. 

organization  of  company  for  erection  of.     §  166. 
Mechanics'  liens. 

See  Remedies. 

may  be  enforced  by  corporations.     §  7759. 
Meetings. 

See  Corporations,  subd.  10. 

corporate  meetings,  where  held.     §§  686-697. 

for  election  of  board  of  directors.     §  3861,  et  seq. 
Members,  expulsion  of.  * 

See  Membership. 
1.  Power  to  expel,  and  grounds  of  expulsion. 

preliminary  observations:  distinctions.     §  846. 

power  of  expulsion  incident  to  corporation.     §  847. 

this  power  exercised  by  the  corporation,  not  by  the  directors.     §  848. 

by-laws  authorizing  the  expulsion  of  members.     §  849. 

illustrations  of  good  and  bad  by-laws  providing  for  the  expulsion  of  members. 
§850. 

validity  of  by-laws  providing  for  expulsion  for  the  non-fulfillment  of  commercial 
contracts.     §  851. 

by-law  prohibiting  member*  from  gathering  in  public  places  to  buy  and  sell 
"  futures  "  outside  of  the  exchange  room.     §  852. 

by-laws  when  not  enforceable  by  forfeiture  of  membership.     §  853. 

grounds  of  expulsion  at  common  law:  Bagg's  case.     §  854. 

further  of  Bagg's  case:  how  and  by  whom  and  in  what  manner  disfranchised. 
§855. 

grounds  of  disfranchisement  under  rule  of  Lord  Mansfield.     §  856. 

cases  within  these  principles.     §  857. 

cases  not  within  these  principles.     §  858. 

expulsion  forimfamous  crimes:  whether  a  previous  conviction  necessary.    §  859. 

offenses  against  the  member's  duty  as  a  corporator.     §  860. 

acts  injurious  to  the  society  or  to  its  reputation.     §  861. 

illustrations:  "conduct  injurious  to  the  character  and  interests  of  the  club." 
§862. 

frauds  upon  the  society,     §  863. 

expulsion  from  merchants'  exchange  for  dishonest  conduct.     §  864. 

suspension  for  bankruptcy  or  insolvency.     §  865. 

contempt  against  corporate  officer.     §  866. 

criticising  the  management.     §  867. 

offenses  against  other  members.     §  868. 

refusal  to  submit  to  arbitration  or  to  comply  with  award.     §  869. 
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members,  expulsion  of— (Continued), 
illustration.     §  870. 

appealing  to  the  judicial  courts.  §§  871. 

"negligence,  misconduct  in  office,  or  any  other  reasonable  causes."     §  872. 
expulsion  of  members  of  incorporated  medical  societies.     §  873. 
members  of  trades  union  working  for  parties  against  whom  a  strike  had  been 

ordered.     §  874. 
enlisting  in  the  volunteer  army  in  time  of  war.     §  875. 

trial  under  an  act  of  the  legislature  passed  subsequently  to  the  offense.    §  876. 
validity  of  by-laws  providing  for.     §  4393. 

2.  Corporate  proceedings  to  expel, 

must  proceed  upon  notice,  inquiry  and  hearing.     §  881. 

what  this  principle  includes.     §  882. 

right  to  notice  exists,  although  the  evidence  against  the  accused  may  be  very 

cogent.     §  883. 
instances  showing  the  right  to  notice.     §  884. 

analogous  principle  that  a  public  officer  is  not  removable  without  notice.    §  885. 
denying  the  privilege  of  cross-examination.     §  886. 
right  to  an  opportunity  to  be  heard  on  an  ecclesiastical  appeal.     §  887. 
expulsion  after  an  acquittal  and  without  a  second  trial.     §  888. 
expulsion  after  first  trial  which  is  a  nullity.     §  889. 
when  second  notice  not  necessary.     §  890. 
incidents  of  the  notice  and  its  service.     §  891. 
effect  of  change  of  residence  in  connection  with  by-law  requiring  members  to 

notify  their  residence  to  the  society.     §  892. 
of  the  corporate  tribunal  and  its  constitution.     §  893. 
illustrations:  expulsion  by  a  two-thirds  vote.     §894. 
jiiriadiction  of  standing  committee  of  brokers'  board.     §  895. 
illustration.     §  896. 
of  the  trial  and  the  evidence.     §  897. 
necessity  of  a  sentence  of  expulsion.     §  893. 
right  of  appeal.     §  899. 

3.  Judicial  proceedings  to  reinstate. 

mandamus  to  restore  member.     §  904. 

mandamus  to  compel  corporation  to  admit  a  member.     §  905. 

the  return.     §  906. 

practice  under  the  writ,     §  907. 

visitorial  powers  exercised  by  the  courts.     §  908. 

remedy  by  injunction.     §  909. 

injunction  in  case  of  unincorporated  societies.     §  910. 

injunction  in  case  of  religious  societies.     §  911. 

meniber  must  first  exhaust  his  remedy  within  the  society.     §  912. 

injunction  not  granted  to  restrain  proceedings  before  corporate  judicatories. 

§913. 
principles  on  which  courts  proceed.     §  914, 
further  of  this  subject.     §  915. 
contract  to  exercise  judgment  honafide.     §  916. 
another  statement  of  the  principle:  corporation  not  permitted  to  exercise  trust 

corruptly.     §  91 7. 
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courts  do  not  sit  as  courts  of  appeal  from  decisions  of  committee  or  club  in  such 
cases.     §  918. 

not  sufficient  that  the  decision  contrary  to  reason.     §  919. 

regularity  of  suspension  presumed  until  contrary  appears.     §  920. 

effect  of  acquiescence.     §  921. 

jurisdiction  of  corporate  committee  not  ousted  by  fact  of  judicial  investigation. 
§922. 

doctrine  that  courts  will  not  interfere  except  where  property  rights  are  involved. 
§923. 

courts  will  not  enforce  decisions  of  judicatories  of  unincorporated  societies.  §  924. 

suspension  of  a  lodge,  when  void  and  when  voidable^     §  925, 

action  for  damages  for  the  expulsion.     §  926. 

action  for  damages  against  religious  corporation.     §  927. 

criminal  information  for  disfranchisement  of  members.     §  928. 

articles  of  the  peace  by  one  partner  against  another.     §  929. 

action  against  judge  for  condemning  without  notice.     §  930. 
Hembership. 

See  Memeers,  Expulsion  op. 
1.  nights  of. 

preliminary  statement.     §  4392. 

validity  of  by-laws  providing  for  the  expulsion  of  members.     §  4393. 

sueh  by-laws  cannot  provide  for  expulsion  without  notice.     §  4394. 

by-laws  of  merchants'  exchanges  expelling  for  non-compliance  with  contracts. 
§  4395. 

by-laws  of  social  clubs  expelling  for  disorderly  conduct.     §  4396. 

suspension  for  non-payment  of  a  fine.     §  4397. 

proceedings  by  mandamua  to  reinstate.     §  4393. 

mandamus  to  restore  members  in  unincorporated  societies.     §  4399. 

actions  to  restore  to  the  rights  of  membership.     §  4400. 

enjoining  the  corporation  from  excluding  or  expelling  a  member.     §  4401. 

compelling  recognition  of  plaintiff's  rights  as  a  shareholder.    §  4402. 

conduct  showing  membership.     See  Assessments,  subd.  5, 
Uercbants'  exnliange. 

expulsion  of  members  from.     §  864. 
Merger. 

See  Consolidation. 
Mignration. 

See  Meetinos;  Residence. 
Mining  corporations. 

powers  of,  generally.    §§  5955-5957. 
Ministerial  ofQcers. 

of  corporations,  civil  liability  of.     §  4733. 
Minority  rights. 

See  DissoLDTioN;  Shakes;  Elections. 
Minors. 

See  Elections;  Voting. 
Minutes. 

See  Meetinos. 
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Misfeasance. 

See  Torts. 
Misnomer. 

See  Corporations;  Pleadings. 

of  corporation,  in  pleading,  devises  and  bequests,  etc.     §§  284-300. 

in  writ  of  execution.     §  7865. 
Misrepresentations. 

See  Fraud;  Torts. 
Mistake. 

See  Equity. 
Misuser. 

See  Forfeitures. 
Monopoly. 

See  Trusts. 
Mortgages. 

See  CoNVBTANOES;  Pledges. 
1.  Power  of  corporation  to  mortgage  property  and  franchises  —  in  general. 

implied  power  of  corporations  to  mortgage.     §  6131. 

to  what  corporations  this  power  ascribed.     §  6132. 

from  what  other  powers  the  power  to  mortgage  implied.     §  6133. 

further  of  this  subject.     §  6134. 

statutory  power  to  mortgage  liberally  construed.     §  6135. 

power  extends  to  mortgaging  all  their  property.     §  6136. 

railway  companies  no  such  implied  power.     §  6137. 

such  power  frequently  conferred  by  statute.     §  6138. 

corporations  may  mortgage  to  secure  pre-existing  debts.     §  6139, 

power  to  mortgage  franchises.     §  6140. 

power  to  mortgage  its  after-acquired  property.     §  6141. 

when  railroad  companies  have  this  power.     §  6142. 

theory  of  the  rule  which  accords  this  power  to  railway  companies.     §  6143. 

a  practical  view  of  this  subject.     §  6144. 

effect  of  a  mortgage  of  after-acquired  property.     §  6145. 

such  a  mortgage  enforceable  against  a  subsequent  vendor's  lien.     §  6146. 

whether  such  mortgages  will  cut  under  the  liens  of  mechanics  and  material- 
men.    §  6147. 

mortgage  or  pledge  of  future  earnings.     §  6148. 

power  to  mortgage  subscriptions  to  its  stock.     §  6149. 

state  of  the  English  law  on  this  question.     §  6150. 

mortgage  of  the  "undertaking"  in  English  law.     §  6151. 

unregistered  debentures  under  the  English  Companies  Act.     §  6152. 

mortgage  to  secure  future  advances.     §  6153. 

construction  of  statutes  prohibiting  such  mortgages.     §  6154. 

company  may  execute  subsequent  mortgages  until  power  exhausted.     §  6155. 

power  to  mortgage  its  real  property  situated  in  another  State.     §  6156. 

mortgages  in  violation  of  such  prohibition  void.     §  6157. 

prohibition  against  selling  includes  a  prohibition  against  mortgaging,     §  6158. 

how  far  the  principle  of  estoppel  works  against  corporations  in  respect  of  ultra 
vires  mortgages.     §  6159. 

estoppel  in  respect  of  mortgage  of  property  acquired  ultra  vires.     %  6160. 
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mortgages  to  secure  debts  in  excess  of  charter  limits.     §  6161. 

how  far  legislature  may  validate  void  mortgage  or  coaveyanoe.    §  6162. 

mortgages  under  the  New  York  Manufacturing  Act.     §  6163. 

fraudulent  mortgages.     §  6164. 

who  may  impeach  void  corporate  mortgages,     §  6165. 

power  of  foreign  corporations  in  respect  to.     §  7922-7923. 

power  of  receiver  to  execute,     §§  7005. 

2.  Power  of  directors  and  officers  to  execute  such  mortgages. 

qualification  of  the  trustees  in  the  mortgage.     §  6171. 

assent  of  stockholders  of  a  given  value.     §  6172. 

further  as  to  the  consent  of  the  stockholders.     §  6173.  ■ 

further  of  the  same  subject.     §  6174. 

authorization  by  the  directors.     §  6175. 

must  take  place  at  a  meeting  dnly  assembled.     §  6176, 

construction    of  resolutions  of   directors   and   other   authorizing  instruments. 

§  6177.  • 
mortgages  made  by  promoters  prior  to  organization,     §  6178. 
power  of  agent  to  mortgage  and  pledge  corporate  property.     §  6179, 

3.  Incidents  of  mortgages  and  other  liens  created  by  corporations. 

advances  made  on  condition  that  leader  have  control  of  the  corporation.     §  6182. 

ratification  of  invalid  mortgages.     §  6183. 

further  of  this  subject.     §  6184. 

ratification  in  part.     §  6185. 

whether  executed  in  conformity  with  the  general  law  relating  to  chattel  mort- 
gages.    §  6186. 

trustee  not  chargeable  as  garnishee  or  under  "  trustee  process  "  in  behalf  of 
general  creditors,     §  6187. 

right  of  the  mortgagees  to  net  earnings.     §  6188, 

form  of  corporate  mortgages.     §  6189, 

further  of  this  subject.     §  6190. 

whether  directors  must  execute  mortgage  themselves  or  can  authorize  agent  to 
do  it.     §  6191. 

use  of  the  corporate  property  and  franchise  by  a  mortgagee  in  possession. 
§  6192. 

construction  of  the  words  "grant,  bargain,  and  sell."    §  6193. 

what  passes  under  particular  words  in  such  mortgages,     §  6194. 

the  same  subject  continued.     §  6195. 

what  descriptive  words  cover  branch  roads  thereafter  built.     §  6196, 

what  does  not  pass,     §  6197. 

the  same  subject  continued.     §  6198. 

whether  property  acquired  ultra  vires  will  pass.     §  6199. 

rights  of  attaching  creditors  as  against  the  mortgage.     §  6200. 

liability  for  fraudulent  assignment  of  mortgages.     §  6201. 

equitable  liens  and  mortgages.     §  6202. 

equity  will  give  effect  to  an  informal  mortgage,  as  against  subsequent  incum- 
brancers, with  notice.     §  6203. 

4.  Foreclosure  of  corporate  mortgages. 

power  and  duty  of  the  trustees  to  proceed  to  foreclose.     §  6208. 
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action  to  foreclose  regularly  brought  by  the  trustee  in  the  mortgage.     §  6209. 

when  the  bondholders  may  sue  to  foreclose.     §  6210. 

concurrent  foreclosure  suits  in  State  and  Federal  courts.     §  6211. 

right  to  foreclose  for  non-payment  of  interest.     §  6212. 

how  far  the  action  of  a  majority  of  the  bondholders  will  control.     §  6213. 

parties  to  suits  of  foreclosure.     §  6214. 

position  of  parties  with  reference  to  Federal  jurisdiction.     §  6215. 

intervening  petitions.     §  6216. 

creditors  coming  in  under  the  decree  and  proving  their  claims  before  a  master. 
§  6217. 

settling  conflicting  equities.     §  6218. 

when  court  will  order  an  appraisement  prior  to  sale.     §  6219. 

when  property  and  franchises  sold  as  an  entirety  and  when  divided.     §  6220. 

superintending  power  of  the  court  over  the  sale.     §  6221. 

creditors  may  combine  to  purchase.     §  6222. 

trustee  may  purchase  for  the  bondholders.     §  6223. 

power  of  the  trustee  to  deal  with  the  property  so  purchased.     §  6224. 

trnstees  under  corporate  mortgage  interested  in  purchase.     §  6225. 

application  to  set  aside  sale  must  be  timely.     §  6226. 

trustees  and  their  counsel  not  allowed  compensation  out  of  the  fund.     §  6227. 

proceeds  of  sale,  to  whom  paid,  and  how  credited  on  the  bonds.     §  6228. 

further  as  to  the  distribution  of  the  proceeds.     §  6229. 

continued.     §  6230. 

rights  of  holders  of  bonds  called  in  by  the  company,  and  reissued.     §  6231. 

effect  of  an  appeal  from  the  decree  of  foreclosure.     §  6232. 

setting  aside  the  foreclosure  sale.     §  6233. 

rights  of  purchasers  pendente  lite.     §  6234. 

what  the  purchaser  at  the  forei;losnre  sale  acquires.     §  6235. 

what  franchises  pass  to  him.     §  6236. 

takes  free  from  the  debts  of  the  mortgagor.     §  6237. 

what  burdens  he  assumes.     §  6238. 

succeeds  to  what  liabilities.     §  6239. 

succeeds  to  all  public  duties.     §  6240. 

circumstances  under  which  mortgagor  remains  liable  for  torts  of  mortgagee  and 
purchaser.     §  6241. 

title  of  strangers  to  the  record  not  affected  by  such  sale.     §  6242, 

barring  the  equity  of  redemption.     §  6243. 

course  of  procedure  ordering  foreclosure,  but  permitting  redemption.     §  6244. 

further  of  this  course  of  procedure.     §  6245. 

reorganizing  the  corporation.     §  6246. 

effect  of  delay  in  coming  into  scheme  of  reorgani2ation.     §  6247. 

reorganizing  by  a  majority  of  the  bondholders.     §  6248. 

other  holdings  touching  such  schemes  of  reorganization.     §  6249. 

equities  of  stockholders  who  have  purchased  their  shares  in  view  of  an  approach- 
ing sale  of  the  corporate  property.     §  6250. 
5.  Priorities  among  creditors  in  such  foreclosure  suits. 

priorities  among  creditors.     §  6256. 

principles  on  which  priorities  adjusted.     §  6257. 
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further  of  this  subject.     §  6258, 

priorities  of  equitable  mortgages.     §  6259. 

priorities  of  mortgages  over  floating  debts.     §  6260. 

creating  liens  on  the  property  which  take  precedence  over  prior  mortgages. 
§  6261. 

priorities  of  bonds  under  the  same  mortgage  where  the  issue  is  limited.     §  6262. 

rights  of  execution  purchaser  of    bonds  which  have  never  been   delivered. 
§  6263. 

trustees  cannot  charge  the  trust  with  subsequent  debts.     §  6264. 

priority  of  bonds  issued  as  collateral  security.     §  6265, 

priority  of  second  mortgage  to  which  first  mortgagees  have  consented.     §  6266. 

priorities  of  attorneys*  fees.     §  6267. 

further  of  this  subject.     §  6268. 
Uunicipal  corporations. 

See  Shareholders,  subd.  3. 

subscriptions  by,  to  stock  of  private  Corporation.     §§  1115-1133. 
Municipal  ordinances. 

distinguished  from  by-laws.     §  938. 
Mutual  benefit  societies. 

See  Corporations,  subd.  1. 
Mutual  insurance  company. 

See  Corporate  Powers,  subd.  8. 
Name. 

See  Corporation,  subd.  4. 

importance  of  the  corporate  name,  etc.     §§  284r-300. 

actions  to  assert  corporate  rights  or  to  redress  corporate  injuries  brought  in  cor> 
porate  name.     §  7589. 

corporation  may  sue  in  its  own  name  on  promise  made  to  its  officers  for  its  benefit, 
§  7590. 

distinction  between  cases  where  the  agency  is  disclosed  and  where  it  is  con- 
cealed.    §  7591. 

bank  may  sue  ou  eommei'oial  paper  made  payable  to  its  cashier.     §  7592. 

in  such  cases  corporate  officer  may  sue  in  his  own  name.     §  7593, 

doctrine  that  action  may  be  brought  either  in   the    name    of   corporation    or 
agent.     §  7594. 

promise  made  to  trustees  of  unincorporated  concern  suable  by  trustees.     §  7595. 

when  successors  in  office  may  sue.     §  7596. 

corporation   party  to  contract  in   wrong  name   suable  by  it    in   right    name. 
§  7597. 

if  payable  to  the  officer  by  description,  the  corporation  may  sue.     §  7598. 

effect  of  change  of  name  of  corporation.     §  7599. 

member  cannot  sue  for  the  corporation.     §  7600. 

corporation  not  affected  by  judgment  in  actions  against  its  officers.     §  7601. 

suing  or  being  sued  in  the  name  of  an  officer.     §  7602. 

action  in  whose  name  after  dissolution,     §  7603. 
National  banking  act. 

See  Directors. 

liability  of  directors  under.    §  4303. 
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National  banks. 

taxation  of  stock  shares  in.     §§  2854-2884. 
Receivers  of  national  banks. 

power  of  courts  to  appoint  receivers  of  national  banks.     §  7262. 

cases  in  which  courts  will  appoint  receivers.     §  7263. 

appointment  of  receiver  by  comptroller  of  the  currency  under  the  Revised  Stat- 
utes of  the  United  States.     §  7264. 

circumstances  under  which  comptroller  may  appoint  receiver  under  act  of  1876. 
§  7265. 

action  of  comptroller  in  appointing  receiver  conclusive  upon  debtors.     §  7266. 

evidence  of  his  appointment.     §  7267. 

e£fect  of  appointment  on  rights  of  action  by  and  against  bank.     §  7268. 

effect  of  judgments  against  national  banks  in  the  hands  of  receivers.     §  7269. 

right  of  action  of  receiver  in  Federal  courts.     §  7270. 

statute  forbidding  transfers  after  insolvency,     §  7271. 

fraudulent  preferences  under  this  statute,     §  7272. 

further  of  this  statute.     §  7273. 

statute  prohibits  attachments  after  insolvency.     §  7274. 

further  of  attachments  against  national  banks.     §  7275. 

continued:  attempted  distinction  in  cases  where  bank  not  insolvent.     §  7276. 

this  distinction  repudiated.     §  7277. 

further  of  such  attachments.     §  7278. 

actions  by  receiver  to  collect  debts.     §  7279. 

in  whose  name  action  brought  by  receiver.     §  7280. 

power  of  receiver  to  compromise  debts.     §  7281. 

whether  receiver  succeeds  to  larger  rights  of  action  than  the  corporation  pos- 
sesses.    §  7282. 

his  right  of  action  against  the  directors.     §  7283. 

his  right  of  action  against  shareholders.     §  7284. 

necessity  of  assessment.     §  7285. 

determination  of  comptroller  in  assessing  the  shareholders  conclusive.     §  7286. 

parties  in  equity.     §  7287. 

when  the  action  should  be  at  law  and  when  in  equity.     §  7288. 

pleading  in  such  actions.     §  7289. 

accruing  of  interest  against  stockholders.     §  7290. 

mode  of  enforcing  contribution  and  securing  equality  among  the  stockholders. 
§  7291. 

creditor's  bill  to  enforce  individual  liability  of  stockholders.     §  7292. 

receiver  takes  assets  cum  onere.     §  7293. 

must  respect  valid  liens  and  pledges.     §  7294. 

mast  restore  trust  funds.     §  7295. 

must  restore  money  subscribed  on  scheme  to  increase  capital  which  has  failed. 
§  7296. 

must  restore  money  deposited  to  be  loaned  to  the  president  of  the  bank.    §  7297. 

what  rights  of  set-off  exist  against  receiver.     §  7298. 

the  question  how  viewed  on  principle.     §  7299. 

the  question  how  viewed  by  other  courts.     §  7300. 

the  same  subject  continued.     §  7301. 

continued.     §  7302. 
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waiver  of  right  of  set-off.     §  7303. 

voluntary  liquidation  of  national  banks.     §  7304. 

when  stockholders  may  elect  agent  to  wind  up.     §  7305. 

receiver  authorized  to  purchase  property  in  which  bank  has  equities.     §  7306. 

notice  to  present  claims  to  receiver.     §  7307. 

proof  of  claims  by  creditors.     §  7308. 

dividends  by  comptroller  in  liquidation.     §  7309. 

what  claims  entitled  to  distribution.     §  7310. 

priorities  among  creditors  in  such  distribution,     §  7311. 

when  United  States  not  a  preferred  creditor.     §  7312. 

fees  and  expenses  of  the  winding  up  and  receivership.     §  7313. 

creditors  entitled  to  interest.     §  7314. 

redemption  of  circulating  notes.     §  7315. 

enjoining  proceedings  by  comptroller  and  receiver.     §  7316. 

actions  against  national  banks  after  commencment  of  liquidation.     §  7317. 

defenses  available  to  the  receiver  against  actions.     §  7318. 

State  courts  no  control  over  receiver.     §  7319. 

jurisdiction  of  State  courts  of  actions  by  and  against  such  receivers.     §  7320. 

no  relief  against  the  United  States  in  actions  against  the  comptroller  or  receiver. 
§  7321. 

what  actions  lie  against  the  comptroller.     §  7322. 

effect'of  receiver  being  substituted  as  defendant.     §  7323. 

payment  of  State  taxes.     §  7324. 

actions  against  receiver  for  taxes.     §  7325. 

sales  by  such  receivers.     §  7326. 

replevin  of  property  in  custody  of  receiver.     §  7327. 

effect  of  appointment  upon  the  statute  of  limitations.     §  7328. 
National  corporations. 

See  Corporations,  sub.  9. 
Navigation. 

organization  of  company  relating  to.     §  168. 
Negligence. 

See  Torts. 
1.  Liability  of  corporation  for — in  performance  of  duties  imposed  by  law. 

corporations  liable  for  negligence.     §  6339. 

general  theory  of  civil  liability  for  negligence.     §  6340. 

cases  not  resting  in  contract — grounds  of  liability  in.     §  6341. 

legislative  authorization  no  excuse  for  negligent  injuries.     §  6342. 

damages  awarded  upon  the  taking  of  private  property  for  public  use  do  not 
satisfy  subsequent  negligent  injuries.     §  6343. 

nor  does  the  purchase-money  where  the  land  is  voluntarily  conveyed.     §  6344. 

illustrations  of  the  foregoing  doctrines.     §  6345. 

other  illustrations — damages  denied.     §  6346. 

application  of  the  doctrine  of  respondeat  superior,     §  6347. 

not  liable  for  negligence  of  independent  contractors.     §  6348. 

cannot  escape  liability  for  negligent  performance  of  public  duties  on  this  ground. 
§  6349. 

liable  to  servants  for  negligence  of  vice-principal.     §  6350. 
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contracts  with  employes  releasing  damages.     §  6351. 

liability  for  negligence  under  statutes.     §  6352. 

negligence  in  the  performance  of  ultra  vires  acts.     §  6353. 
2.  In  per/ormance  of  duties  voluntarily  assumed. 

the  governing  principle  stated.     §  6857. 

private  corporations  owning  public  works  for  the  use  of  which  they  receive  tolls. 
§  6358. 

when  liable  on  principle  of  nuisance  or  special  damage,     §  6359. 

liability  of  turnpike  and  plank-road  companies  for  non-repair.     §  6360. 

private  corporations  how  liable  for  non-exercise  of  granted  powers.     §  6361. 

liability  for  the  non-performance  of  statutory  obligations.     §  6362. 

corporations  exercising  public  offices.     §  6363. 

corporations  for  the  maintenance  of  public  charities.     §  6364. 

payment  of  damages  out  of  trust  funds.     §  6365. 

out  of  corporate  funds  in  the  hands  of  receivers.     §  6366. 

liability  of  directors  of  corporation  for.     §§  4100-4U4. 
Negotiability. 

See  Bona  Fide  Pctechasers. 

of  certificates  of  stock.     §  2587,  et  seq. 
Negotiable  instruments. 

See  CoNTRAors,  subd.  5. 

coupons  of  corporate  bonds.     §  6 107. 
Negotiable  paper. 

powers  of  corporation  relating  to.     See  Corporate  Powers,  subd.  4. 
Net  earnings. 

See  Dividends. 
Net  profits. 

See  Dividends. 
New  corporations. 

See  Consolidation;  Reorganization. 

not  liable  for  debts  of  old  when.     §  263. 
Non-user. 

See  Forfeitures;  Dissolution. 
Notes  and  bills. 

See  Negotiable  Instruments. 
Notice. 

See  Agents;  Directors. 
1.   To  corporations,  generally. 

general  statement  of  doctrine.     §  5189. 

can  have  only  constructive  notice:  what  such  notice  is.     §  5190. 

general  rale  that  notice  to  agent  when  acting  officially  is  notice  to  the  corpora- 
tion.    §  5191. 

a  classified  statement  of  exceptions  to  the  rule.     §  5192. 

facts  which  the  agent  has  probably  forgotten.     §  5193. 

facts  communicated  when  agent  not  acting  in  the  particular  transaction.    §  5194. 

not  necessary  that  agent  should  be  so  acting.     §  6195. 

notice  must  be  to  agent,  whose  duty  it  is  to  act  on  or  communicate  the  knowl- 
edge to  his  principal.     §  5196, 
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knowledge  must  reach  the  agent  while  acting  for  his  principal,     §  5197. 

illustrations  of  this  principle,     §  5198. 

cases  denying  this  principle,     §  5199. 

knowledge  acquired  in  a  previous  transaction,  but  present  in  the  mind  of  the 
agent  when  acting  in  the  particular  transaction.     §  52O0. 

notice  before  the  agency  has  begun  or  after  it  has  terminated.     §  5201, 

notice  communicated  to  the  agent  before  the  agency  begun,     §  5202. 

whether  corporation  continues  to  be  affected  with   knowledge  of  a  fact  com. 
municated  to  a  prior  agent.     §  5203. 

knowledge  acquired  by  officers  or  agents  in  their  own  private  affairs.     §  5204. 

where  the  agent  acts  for  himself  and  adversely  to  the  corporation.     §  5205. 

where  the  officer  is  acting  for  himself  in  a  transaction  with  the  corporation. 
§  5206. 

illustrations  in  the  case  of  conveyances,  etc.,  to  the  corporation  by  its  officers. 
§  5207. 

illustrations  in  the  case  of  notes  discounted  by  banks  for  their  officers.     §  5208. 

facts  which  the  officer  is  interested  in  concealing  from  the  corporation.     §  5209. 

constructive  notice  of  private  dealings  between  corporate  officers  and  third  per- 
sons affecting  the  corporation.     §  5210. 

further  of  this  subject.     §  5211. 

notice  to  an  officer  who  is  also  agent  of  the  party  giving  the  notice.     §  5212. 

exception  in  the  case  of  confidential  communications.     §  5213. 

where  the  person  receiving  the  notice  is  a  director  in  two  corporations.     §  5214. 

whether  notice  to  one  agent  imputable  to  the  corporation  through  another 
agent.     §  5215. 

notice  to  an  improper  agent  by  him  communicated  to  a  proper  agent.     §  5216, 

rule  where  the  officer  agrees  not  to  communicate  the  notice.     §  5217. 

knowledge  acquired  through  official  relations  imputable  to  agent  in  private 
capacity,     §  5218. 

effect  of  private  knowledge  of  corporate  officer,     §  5219. 

when  notice  to  a  single  director  is  notice  to  a  corporation.     §  5220. 

notice  to  a  single  director  not  officially  engaged.     §  5221.  , 

when  a  single  director  is  to  be  deemed  "engaged  in  business"^ for  the  corpora- 
tion for  the  purpose  of  receiving  such  notice.     §  5222, 

existence  of  knowledge  in  a  single  director  while  sitting  in  the  board,     §  5223, 

facts  which  the  director  ought  to  know  imputable  to  the  corporation.     §  5224. 

notice  to  the  corporation  in  the  case  of  frauds  by  single  directors  against  third 
persons.     §  5225. 

knowledge  of  agent  defrauding  a  third  person.     §  5226. 

knowledge  acquired  by  the  agent  while  acting  with  a  third  party  ostensibly  for 
his  principal,  but  really  for  himself.     §  5227. 

notice  to  and  knowledge  of  the  president.     §  5228. 

notice  to  the  cashier  of  a  bank.     §  5229. 

knowledge  of  cashier  who  acts  as  member  of  discount  committee.     §  5230. 

notice  to  the  treasurer.     §  5231. 

notice  to  various  special  agents,     §  5232. 

knowledge  of  a  mere  servant  or  clerk.     §  5233, 

notice  to  a  mere  stockholder.     §  5234. 
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notice  to  a  corporation  of  defects  which  it  is  bound  to  repair.     §  5235. 

notice  to  a  corporation  taking  negotiable  paper.     §  5236. 

circumstances  putting  a  corporation  upon  inquiry.     §  5237. 

whether  corporation  had  notice,  a  question  of  fact.     §  5238. 

evidence  of  notice  to  corporate  officers.     §  5239. 

other  holdings  relating  to  notice  to  corporations.     §  5140. 

of  sales  of  stock  shares.     §§  1778-1779. 
Novation. 

See  TKAifSFERS  or  Shares. 
Nuisance. 

See  Indictment;  Tokts. 
Oath. 

See  Elections;  Votino. 
Obligation. 

See  DiRECTOES. 

of  directors  as  fiduciaries.     See  DiEECTOKS,  subd.  6. 
Office. 

contesting  right  to.     See  Elections,  subd.  5. 
Officers. 

See  Amotion;  Directors;  President. 

of  corporation,  amotion  of.     §§  799-841. 

directors  of  corporations  are.     §  4253. 

de  facto,  whether  entitled  to  compensation.     §  4708. 
Options. 

See  Shares,  subd.  14. 
Oral  subscriptions. 

See  SoESCRiPTioNS. 
Organization. 

See  Cha'rtebs. 
1.  Pmyoses  for  which  incorporation  'permitted, 

statutes  authorizing  the  formation  of  corporations.     §  132. 

agricultural  fairs.     §  133. 

alumni.     §  134. 

avenues.     §  135. 

banks.     §  136. 

bar  associations.     §  137. 

breeding  domestic  animals.     §  138. 

bridges.     §  139. 

building  and  loan  associations.     §  140. 

building  towns.     §  141. 

business  purposes:  mining,  manufacturing,  merchandising,  etc.     §  142. 

camp  meetings.     §  143. 

canals.     §  144. 

cemeteries.     §  145. 

chambers  of  commerce:  merchants'  exchanges:  boards  of  trade.     §  146, 

colleges.     §  147. 

co-operative  associations.     §  148. 

cruelty  to  animals.     §  149. 

6798 


INDEX.  Organization 

Organization — (Continued). 

cruelty  to  children.     §  150. 

detective  associations.     §  151. 

fencing  land.     §  152. 

ferries.     §  153, 

£re  companies.     §  154. 

fire  department  relief.     §  155. 

gaslighting.     §  ISd. 

guano:  fertilizers.     §  157. 

guarant}':  suretyship:  indemnity:  safe  deposit.     §  158. 

gymnastic  purposes.     §  159. 

health  resorts:  sanitariums:  medicines,  etc.     §  160. 

horticulture.     §  161. 

hydraulic  power.     §  162. 

insurance.     §  163. 

lawful  purposes.     §  164. 

lodges:  fraternities:  societies.     §  165. 

Masonic  buildings.     §  166. 

mining:  manufacturing,  etc.     §  167. 

navigation.     §  168. 

patrons  of  husbandry.     §  169. 

pipe  lines.     §  170. 

police  relief.     §  171. 

political  clubs.     §  172. 

public  libraries.     §  173. 

railroads.     §  174. 

ratting:  booming  logs.     §  175.  » 

religion:  education:  benevolence.     §  176, 

savings  banks.     §  177. 

slack-water  navigation.     §  178. 

soldiers'  monuments.     §  179. 

sporting.     §  180. 

stage  coaches.     §  181. 

street  railroads.     §  182. 

telegraphs:  telephones.     §  183. 

tobacco  warehouses.     §  184. 

toll  roads:  plank,  gravel,  macadamized,  turnpike  roads,  etc.     §  185. 

training  nurses.     §  186. 

tramways,  elevated.     §  187; 

trust  pompanies.     §  188. 

union  depots.     §  189. 

water  works.     §  190. 

Indiana:  enumeration  of  purposes  for  which  corporations  may  be  formed.    §  191. 

Texas:  enumeration  of  purposes  for  which  corporations  may  be  formed.     §  192. 
2.  Decisions  construing  particular  statutes, 

corporations  for  internal  improvements.     §  200, 

"lawful  sporting  purposes."    §  201. 

erection  of  buildings.     §  202. 

industrial  pursuits.     §  203. 
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"for  any  other  purpose  intended  for  mutual  profit,"  etc.     §  204. 
"other  lawful  business."     §205. 
"  benefioial  or  protective  purposes."     §  206. 
"  manufacturing  purposes."    §  207. 
"  works  of  public  utility."    §  208. 
"  pecuniary  profit. "    §209. 

"loan,  mortgage,  security,  guaranty,  indemnity  company."     §  210. 
3.  Steps  necessm-y  to  perfect  organization. 

corporations  may  be  organized  under  general  laws.     §  215. 

theory  of  the  nature  of  a  charter  where  the  incorporation  is  under  a  general  law. 

§  216. 
when  life  of  corporation  commences.     §  217. 
distinctions  between  actions  against  the  supposed  corporation  and  actions  against 

the  supposed  corporator.     §  218. 
necessity  of  articles  or  certificate  of  incorporation.     §  219. 

corporate  existence  proved  by  itser  under  an  instrument  of  incorporation.    §  220. 
defective  certificate  not  prima /ocie  evidence  of  incorporation.     §  221. 
distinction  between  user  under  special  charter,  and  compliance  with  conditions 

under  general  law.     §  222. 
originals  evidence  where  statute  prescribes  copy.     §  223. 
literal  compliance  with  statute  not  necessary;  substantial  compliance  sufficient. 

§  224. 
substantial  compliance  necessary.     §  225. 

distinctions  between-  conditions  precedent  and  conditions  directory.     §  226. 
illustrations.     §  227. 

defects  in  the  articles  or  certificate  which  do  not  vitiate.     §  228. 
claiming  more  than  the  law  allows.     §  229. 
provision  as  to  expulsion  of  members.     §  230. 
specifying  the  objects  of  the  association.     §  231. 
illustrations.     §  232. 
stating  the  place  where  the  business  of   the  corporation  is  to  be  carried  on. 

§233. 
stating  the  manner  of  carrying  on  the  business.     §  234. 
provision  as  to  manner  of  payment  of  stoolt.     §  235. 
fatal  defects  not  supplied  by  parol  evidence.     §  236. 
acknowledgment  of  articles.     §  237. 
amendment  of  articles  or  certificate.     §  238. 
filing,  publishing,  and  recording  articles.     §  239. 
filing  copy  with  secretary  of  state,  etc.     §  240. 
illustrations.     §  241. 
recording  in  the  wrong  book.     §  242. 
fraudulent  and  surreptitious  recording.     §  243. 

noncompliance  with  provisions  directing  publication  of  articles.     §  244. 
provision  as  to  assent  and  approbation  of  a  judge,     §  245. 
subscription  of  the  Whole  amount  of  the  capital  stock.     §  246. 
payment  of  a  certain  amount  of  the  capital  stock.     §  247. 
certificate  of  treasury  board,  comptroller  of  currency,  etc.,  conclusive.     §  248. 
letters  patent  of  incorporation  conclusive  evidence  of  corporate  existence.    §  249. 
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4.  Reorganization. 

effect  of  renewal  of  charter.     §  255. 

distinction  between  the  revival  of  an  old  corporation  and  tke  creation  of  a  new 
one.     §  256. 

franchise  to  be  a  corporation  not  the  subject  of  a  judicial  sale.     §  257. 

statutory  provisions  under  which  the  reorganized  company  succeeds  to  the  fran- 
chises of  the  old.     §  258. 

further  statutory  provisions.     §  259. 

these  schemes  of  reorganization  favored.     §  260. 

effect  of  reorganization  after  mortgage  foreclosure.    §  261. 

special  privileges  of  antecedent  companies  pass  to  new.     §  "G2. 

new  corporations,  when  not  liable  for  debts  of  old.     §  263. 

illustrations.     §  264. 

assets  of  old  corporation  liable  for  its  debts  in  hands  of  new.     §  265. 

illustrations.     §  266.  * 

when  new  corporations  liable  for  debts  of  old.     §  267. 

organization  of  new  company  does  not  necessarily  destroy  old.     §  268. 

stockholders  bound  to  take  notice  of  plan  of  reorganization,  and  to  signify  their 
assent  within  the  prescribed  time.     §  269. 

members  of  stockholders'  committee  can  not  purchase  at  sale.     §  270. 

but  creditors  may  combine  to  purchase  and  reorganize.     §  271. 

when  minority  of  shareholders  not  bound  by  reorganization  by  majority.    §  272. 

when  minority  of  bondholders  bound  by  reorganization  by  majority.     §  273. 

reorganization  under  British  and  Canadian  arrangement  acts.     §  274. 

compromise  arrangement  must  be  substantially  complied  with.     §  275. 

bondholder  may  lose  his  rights  by  laches.     §  276. 

rights  of  holder  of  income  bonds.     §  277. 

effect  of  transforming  a  partnership  into  a  corporation.     §  278. 

abortive  corporations  reincorporated  under  a  general  law.     §  279. 
Ouster. 

See  Quo  Warranto. 
Ownership. 

of  real  property  by  corporation.     See  Corporate  Powers,  subd.  5. 
Parol  contracts. 

See  CoNTKAOTs,  subd.  7. 
Parties. 

See  Actions;  Stockholders,  subd.  31. 
1.   To  actions  by  stockholders  —  plaintiff. 

when  a  single  stockholder  may  sue.     §  4564. 

when  not  necessary  to  join  all  the  stockholders  by  name.     §  4565. 

but  plaintiff  must  join  the  other  stockholders  or  sue  for  them.     §  4566. 

suit  must  be  bona  fide  for  those  in  like  interest  with  plaintiff.     §  4567. 

further  of  this  subject.     §  4568. 

whether  stockholder  must  have  been  such  at  the  time  of  the  grievances  com- 
plained of.     §  4569. 

distinction  between  the  Federal  and  State  rule  on  this  subject.     §  4570. 

relation  of  the  State  rule  to  the  rule  against  champerty  and  maintenance.   §  4571. 

when  the  stockholders  must  sue  on  behalf  of  the  creditors.     §  4572. 
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doctrine  that  a  person  not  a  stockholder  cannot  be  joined  with  a  stockholder. 
§  4573. 

2.  Parlies  defendant. 

general  considerations.     §  4S77. 

when  the  corporation  must  be  made  a  party  defendant.     §  4578. 

in  contests  between  stockholders  and  third  persons.     §  4579. 

exception  where  the  corporation  is  dissolved  or  in  liquidation.     §  4580. 

when  the  directors  must  be  made  parties  defendant.     §  4581. 

whether  the  directors  must  be  joined  or  may  be  sued  separately.     §  4582. 

whether  the  shareholders  must  be  made  parties  defendant.     §  4583. 

necessary  parties  refusing  to  join  as  plaintiffs  may  be  joined  as  defendants. 

§  4584. 
when  third  parties  must  be  joined  as  defendants.     §  4585. 
third  persons  must  be  joined  if  their  interests  will  be  affected  by  the  decree. 

§  4586. 
when  third  parties  need  not  be  joined.     §  4587. 
corporation  must  be  brought  in  by  process  or  publication.     §  4588. 
when  stockholders  allowed  to  defend  for  the  corporation.     §  4589. 
when  stockholders  not  allowed  to  appear  and  defend.     §  4590. 
when  decree  executed  against  those  who  were  not  parties,     §  4591. 

3,  To  actions  by  and  against  corporations. 

corporation  when  a  necessary  plaintiff,     §  7566. 

corporations  as  joint  plaintiffs.     §  7567. 

when  corporation  a  defendant  in  actions  at  law.     §  7568. 

joinder  of  several  corporations  as  defendants.     §  7569. 

when  corporation  is  a  necessary  party  defendant  in  equity.     §  7570. 

is  a  necessary  party  when  holder  of  legal  title,     §  7571 . 

corporation  when  not  a  necessary  party  defendant,     §  7572. 

directors  parties  to  actions  affecting  the  trust  reposed  in  them.     §  7573, 

president  when  a  necessary  party  and  when  not,     §  7574. 

directors,  trustees,  officers,  agents,  etc.,  when  not  necessary  or  proper  parties. 
§  7575, 

when  receivers  entitled  to  be  made  parties,     §  7576. 

when  stockholders  may  be  parties  defendant,     §  7577, 

further  of  this  subject.     §  7578, 

stockholders  for  the  corporation,     §  7579, 

statutory  exceptions  permitting  stockholders  to  be  summoned.     §  7580. 

other  views  as  to  the  joinder  of  stockholders  as  defendants.     §  7581. 

stockholders  when  not  necessary  parties  defendant.     §  7582. 

what  objections  may  be  raised  by  one  having  no  right  to  plead.     §  7583. 
i.  Miscellaneous. 

to  actions  to  enforce  payment  of  dividends.     §  2231. 

to  proceedings  by  creditors  against  stockholders.     §§  3481-3515. 

corporation  as  party  to  suit  in  equity.     §  4156, 
Part  payment. 

See  Limitations,  Statute  at. 
Partnership. 

distinguished  from  corporation.     §  13, 
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Partnerships. 

See  Reorganization;  Liability;  Promo  tees. 
Patrons  of  husbandry. 

organization  of.     §  169. 
Payment. 

See  Dividends;  Shares,  subd.  1. 

of  shares  of  stock.     See  Shares. 
Personal  property. 

power  of  corporation  to  take,  hold,  and  transfer.     See  Corporate  Powers, 
subd.  6. 

shares  regarded  as.     §  1066. 
Persons. 

8ee  Corporations. 

in  what  sense  corporations  are.     §  11. 

corporations  are  persons  within  attachment  laws.     §  7790. 

foreign  corporations  are  deemed  persons  when.     §  7900. 
Pipe  lines. 

organization  of  pipe  line  company.     §  170. 
Pleadings. 

See  Actions;  Procedure. 

1.  In  actions  by  stockholders. 

manner  of  alleging  fraud,     §  4595. 

manner  of  alleging  negligence  and  mismanagement.     §  4596. 

allegations  of  injury  or  damage.     §  4597. 

offering  to  restore  what  the  corporation  has  received.     §  4598. 

allegations  of  bills  to  set  aside  sales  of  corporate  property  by  the  directors. 

§  4599. 
amending  bill  by  corporation  so  as  to  make  it  a  bill  by  the  members.     §  4600. 
rule  that  legal  capacity  to  sue  must  be  raised  by  demurrer  or  answer.     §  4601. 
multifariousness.     §  4602. 

2.  In  actions  by  and  against  corporations. 

variance  in  respect  of  corporate  name.     §  7608. 

what  variance  immaterial.     §  7609. 

misnomer  and  identity  in  case  of  corporations  having  similar  names.     §  7610. 

variance  created  by  using  names  of  the  trustees.     §  7611. 

misnomer  in  actions  by  or  against  joint-stock  companies   and  unincorporated 

associations.     §  76]  2. 
misnomer  must  be  pleaded  in  abatement.     §  7613. 
misnomer  amendable.     §  7614. 

effect  of  amendment  where  corporation  is  sued  in  wrong  name.     §  7615. 
declaring  on  obligations  issued  by  corporations.     §  7616. 
not  necessary  to  aver  that  corporation  had  power  to  make  the  contract  sued  on. 

§  7617. 
qualifications  of  the  foregoing.     §  7618. 
pleading  of  the  defense  of  ultra  vires.     §  7619. 
not  necessary  to  aver  election,  qualification,  appointment,   etc.,   of  officer  or 

agent.     §  7620. 
charter,  when  a  private  act,  to  be  pleaded  and  proved.     §  7621. 
declar:;tions  upon  statutes  other  than  charters,     §  7622. 
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statements  before  justices  of  the  peace.     §  7623. 

pleading  in  actions  on  by-laws,     §  7624. 

declarations  against  corporations  for  improper  or  abusive  exercise  of  statutory 
powers.     §  7625. 

corporations  plead  and  answer,  liow.     §  7626. 

non- joinder  of  corporation  plaintiff  pleadable  in  abatement.     §  7627. 

corporation  may  plead  to  the  jurisdiction  by  attorney.     §  7628. 

stage  of  proceedings  at  which  it  may  so  plead.     §  7629. 

plea  of  the  dissolution  of  the  corporation.     §  7630. 

plea  of  non  est  factum  by  a  corporation.     §  7631. 

verification  of  pleadings  by  corporations.     §  7632. 

allegation  of  citizenship  of  corporations  for  purposes  of  Federal  jurisdiction. 
§  7633. 
3.  Miscellaneous. 

In  quo  warranto  proceedings.     See  Quo  Warranto. 

in  action  by  corporation  for  assessments.     §§  1823-1835. 

questions  of  in  actions  to  charge  stockholders.     §§  3625-3645. 

questions  of  in  creditors'  suit.     §§  3526-3533. 

estoppel  to  plead  ultra  vires.     §§  6015-6024. 
Fleas. 

See  Pleadings. 

of  dissolution  of  corporation,     §  7630. 

of  non  est  factum  by  a  corporation.     §  7632. 
Pledgee. 

See  Pledges. 

of  shares,  remedies  of.     §  2656. 
Pledges. 

See  Mortgages;  Shares. 

1.  Of  shares,  nature  and  incidents  of  the  contract. 

nature  of  a  pledge:  delivery  essential;     §  2615. 

distinction  between  a  pledge  and  a  mortgage  of  shares.     §  2616. 

mortgage  of  shares  with  possession  retained  by  mortgagor.     §  2617. 

illustrations  of  pledges  of  sliares.     §  2618. 

title  how  vested  after  a  pledge.     §  2619. 

sense  in  which  an  equitable  title  passes  to  the  pledgee.     §  2620. 

notice  to  the  corporation  not  necessary  to  a  valid  pledge.     §  2621. 

pledge  of  corporate  stock  must  be  in  writing.     §  2622. 

absolute  transfer  may  be  shown  by  parol  to  be  a  pledge.     §  2623. 

incidental  rights  of  the  pledgee.     §  2624. 

taking  such  a  pledge  from  a  married  woman.     §  2625. 

effect  of  pledge  upon  lien  of  corporation.     §  2626. 

construction  of  particular  agreements  of  pledge.     §  2627. 

illustration  of  an  instrument  held  to  be  neither  a  pledge  nor  a  mortgage.     §  2628. 

status  of  the  pledgee  where  the  debt  has  been  paid.      2629. 

2.  Validity,  as  against  third  parties.  • 

assignment  in  pledge  without  delivery  not  good  against  creditors  without  notice. 

§  2633. 
rights  of  attaching  creditors  of  pledgor.     §  2634. 
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illustration  of  an  attempted  pledge  by  a  writing  not  good  against  a  jadgment 

creditor.     §  2635. 
power  of  a  pledgee  to  pass  title  to  innocent  purchaser.     §  2636. 
purchasers  with  notice  take  subject  to  rights  of  pledgor.     §  2637. 
what  imports  notice:  addition  of  the  word  "trustee."     §  2638. 
Us  pendens.     §2639. 

3.  Bclurning  the  identical  certificate. 

a  right  to  shares  is  not  a  right  to  certificates  of  a  particular  number.     §  2642. 

pledgee  or  trustee  not  bound  to  hold  the  identical  certificates.     §  2643. 

further  of  this  subject.     §  2644. 

illustration:  pledgee  returning  similar  shares,  though  not  the  identical  certifi- 
cate.    §  2645. 

analogous  holdings  as  to  the  identity  of  shares.     §  2646. 

distinction  between  shares  of  stock  pledged  to  secure  a  debt  and  fungibles  in 
the  Scotch  law.  '  §  2647. 

rule  not  applicable  to  the  case  of  shares  of  different  values  or  kinds.     §  2648. 

pledgee  liable  if  he  does  not  keep  on  hand  the  same  kind  and  number  of  shares. 
§  2649. 

custom  to  re-hypothecate  or  otherwise  use  the  pledge.     §  2650. 

doctrine  that  pledgee  bound  to  return  identical  certificate.     §  2651. 

grounds  of  these  conflicting  theories.     §  2652. 

pledgee  no  right  to  sell  before  maturity.     §  2653. 

4.  Enforcing  the  contract. 

ordinary  remedies  of  pledgee.     §  2656. 

his  right  of  action.     §  2657. 

efiect  of  the  statnte  of  limitations.     §  2658. 

right  of  pledgee  to  sell  stocks  or  bonds.     §  2659. 

whether  the  pledgee  bound  to  sell.     §  2660. 

pledgee  bound  to  use  diligence  in  realizing  upon  the  security.     §  2661. 

must  not  sell  more  than  necessary  to  pay  debt.     §  2662. 

whether  a  mortgagee  is  bound  to  see  to  enforcing  contract  of  sale.     §  2663. 

when  the  pledgee  must  collect  and  not  sell.     §  2664. 

interpretation  of  express  powers  of  sale.     §  2665. 

express  authority  as  to  sale  excludes  implied  authority.     §  2666. 

effect  of  authority  to  sell  at  board  of  brokers.     §  2667. 

notice  and  mode  of  sale.     §  2668. 

doctrine  that  where  the  pledgee  purchases  the  pledge  at  his  own  sale  there  can 

be  no  conversion.     §  2669. 
power  to  sell  without  notice  not  a  power  to  sell  without  demand.     §  2670. 
custom  of  selling  at  private  sale  without  notice  void.     §  2671. 
this  right  to  notice  may  be  waived  by  contract.     §  2672. 
notice  to  redeem  not  necessary  where  time  of  payment  fixed.     §  2673. 
circumstances  dispensing  with  special  notice.     §  2674. 
pledgor  cannot  require  sale  to  take  place  at  any  particular  time.     §  2675. 
rights  of  the  parties  in  the  case  of  a  sale  of  the  pledge  pending  an  appeal  and 

before  reversal.     §  2676. 
pledgee  cannot  purchase  at  his  own  sale.     §  2677. 
equitable  relief  in  such  case  to  pledgor.     §  2678. 
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pledgee  can  purchase  at  a  judicial  sale.     §  2679. 

sale  of  the  securities  under  a  decree  of  court.     §  2680. 

obligation  of  corporation  to  transfer  to  purchaser.'    §  2681. 
5.  Action  by  pledgor /en-  conversion. 

tender  of  amount  by  pledgor  not  necessary  to  action.     §  26S4. 

but  pledgee  may  recoup  such  indebtedness.     §  2685. 

pledgee  may  show  that  the  transfers  were  fictitious.     §  2686. 

pleading  precedent  of  a  good  count  in  trover  for  a  share  certificate.     §  2687. 

another  precedent.     §  2688. 

measure  of  damages  in  such  cases.     §  2639. 
Police  power. 
Exercise  of  over  corporations. 

general  statement.     §  5470. 

nature  and  extent  of  the  police  power.     §  5471. 

in  respect  of  the  police  power  corporations  stand  on  the  same  footing  as  indi- 
viduals.    §  5472. 

the  police  power  extends  to  the  reasonable  regulation  of  corporations.     §  5473. 

is  involved  in  the  visitorial  power  of  the  State  over  corporations.     §  5474. 

extends  to  the  judicial  dissolution  of  corporations  for  insolvency,  abuse  of  fran- 
chises, violations  of  law,  etc.     §  5475. 

and  to  compelling  the  performance  of  their  public  duties.     §  5476. 

imposing  penalties  for  violating  charter  provisions.     §  5477. 

police  regulations  must  be  reasonable  and  necessary.     §  5478. 

illustrations  of  unreasonable  police  regulations  of  corporations,     g  5479. 

exercised  within  wide  limits  of  legislative  discretion.     §  5480. 

this  power  not  in  conflict  with  the  exclusive  power  of  Congress  to  regulate  inter- 
state commerce.     §  5481. 

restricting  or  prohibiting  the  manufacture  and  sale  of  intoxicating  liquors. 
§  5482. 

punishing  the  sale  of  adulterated  foods  and  drinks,     §  5483. 

regulation  of  water  supply  in  cities.     §  5484. 

prescribing  fire  limits  in  cities.     §  5485. 

control  of  cemeteries.     §  5486. 

excluding  cattle  infected  with  contagious  diseases.     §  5487. 

suppression  of  gambling,  lotteries,  etc.     §  5488. 

abrogation  of  lottery  franchises.     §  5489. 

employment  of  women  and  children,  and  limiting  hours  of  labor  in  factories. 
§  5490. 

regulation  of  contracts  between  employer  and  employe.     §  5491. 

decisions  overthrowing  such  statutes.     §  5492. 

further  of  these  decisions,     §  5493. 

continued.     §  5494. 

decisions  affirming  such  statutes,     §  5495, 

whether  the  legislature  can  exercise  this  power  under  a  reserved  power  of  alter- 
ing and  amending  charters,     §  5496, 

Isborers'  lien  laws,     §  5497, 

regulations  of  corporations  using  agencies  protected  by  United  States  patents. 
§  5498. 
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requiring  electrie  wires  to  be  put  underground.     §  5499. 

State  regulation  of  railways  by  commissions.     §  5500. 

compelling  railroad  companies  to  maintain  stations  at  particular  places.     §  5501. 

compelling  company  to  maintain  flag  stations  and  stop  trains  thereat.     §  5502. 

compelling  railway  passenger   trains   to  stop   a  given  time  at  every  station. 
§  5503. 

compelling  railway  companies  to  fence  their  tracks.     §  5504. 

compelling  railway  companies  to  establish  or  change  highway  crossings.     §  5505. 

making  railway  companies  liable  for  fires.     §  5506. 

imposing  precautions  upon  railway  companies  in  the  running  of  their  trains. 
§  5507. 

controlling  railway  construction  with  a  view  to  the  public  safety.     §  5508. 

compelling  the  examination  of  railway  employes  for  color  blindness.     §  5509. 

compelling  railroad  companies  to  light  their  tracks.     §  5510. 

prohibiting  the  heating  of  railway  passenger  cars  with  stoves.     §  5511. 

regulation  of  passage  tickets  of  common  carriers.     §  5512. 

imposing  penalties  for  delay  in  delivering  freight,     §  5513. 

prescribing  the  quantum  of  damages  for  railway  injuries.     §  6514. 

compelling  railroad  companies  to  submit  claims  to  arbitration.     §  5513, 

State  and  municipal  regulation  of  street  railways,     §  5516. 

municipal  ordinances  requiring  quarterly  reports  of  street  railways,     §  5517, 

compelling  change  of  motive  power  in  street  railroads,     §  551S. 

inspection  of  turnpike  roads.     §  5519. 

compelling  water-power  company  to  erect  a  fishway.     §  5520. 

regulating  the  use  of  wharves.     §  5521. 

prohibiting  the  business  of  banking.     §  5522. 
•  compelling    insurance  companies  to  report    their    condition,   liabilities,   etc. 
§  5523, 

regulating  the  business  of  life  insurance,     §  5524, 
Police  relief, 

organization  of  society  for.     §  171. 
Political  clubs, 

organization  of.     §  172. 

Pools, 

See  Trusts. 
Power  of  attorney. 

See  Agents;  Registration,  subd,  4;  Transfers  of  Shares,  subd.  15, 
Powers, 

See  Corporate  Powers, 

of  directors.     See  Direotobs,  subd.  5. 
Possession, 

See  Title,  < 

of  receiver,  nature  of.     See  Receivers,  subd,  6, 
Practice. 

See  Pleadings;  PBocEDnBE, 
1,  Matters  of  in  actions  by  stochholderB. 

matters  of  practice.     §  4605, 

entries  in  corporate  books  not  admissible  against  directors.     §  4606. 
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what  knowledge  imputable  to  directors.     §  4607. 

ratification  by  a  corporation  not  implied  from  an  entry  of  fraudulent  transactions 
on  its  books.     §  4608. 
J.  Matters  of  in  actions  by  and  against  corporations. 

arbitration  by  corporations.     §  7754. 

disqualification  of  a  judge  who  is  a  member  of  a  corporation  litigant.     §  7755. 

disqualification  of  jurors  by  reason  of  membership  in  corporations.     §  7756. 

disqualification  of  a  juror  by  reason  of  being  related  to  a  shareholder.     §  7757. 

enforcement  of  mechanics'  liens  against  the  property  of  corporations.     §  7758. 

corporations  may  enforce  mechanics'  liens,     §  7759. 

who  may  appeal  from  judgments  against  corporations.     §  7760. 

questions  which  may  be  considered  on  such  appeals.     §  7761. 

status  as  suitors  of  corporations  owned  by  the  State.     §  7762. 
Preference. 

of  creditors,  by  insolvent  corporation.     §§  6492-6507. 
Preferred  shares. 

See  Shares. 
Prescription. 

See  Cobpobation;  Creation. 
President. 
I .  His  powers. 

nature,  election,  and  tenure  of  the  office.     §  4611. 

proof  of  his  official  character.     §  4612. 

when  his  acts  bind  the  corporation,  and  when  not.     §  4613. 

corporation  not  bound  by  his  acts  in  manifest  violation  of  his  duty.     §  4614, 

nor  where  he  is  acting  for  a  third  person.     §  4615. 

nor  where  he  is  acting  for  himself  personally.     §  4616. 

two  opposing  theories  with  reference  to  his  implied  powers.     §  4617. 

view  which  ascribes  to  him  the  powers  of  general  agent  for  ordinary  business, 
§  4618. 

view  which  makes  his  powers  special  and  limited.     §  4619. 

this  view  applied  to  the  presidents  of  banking  corporations.     §  4620. 

what  he  can  do  under  the  rule  which  ascribes  to  him  the  powers  of  an  ordinary 
business  agent.     §  4621. 

what  he  cannot  do.     §  4622. 

grounds  on  which  persons  dealing  with  corporations  protected.     §  4623. 

his  authority  provable  by  parol.     §  4624. 

his  personal  liability  for  breach  of  warranty  of  agency.     §  4625. 

larger  powers  inferable  from  usage,  custom,  or  habit  of  acting.     §  4626. 

his  powers  when  also  general  manager.     §  4627. 

effect  of  by-laws  or  other  private  instruments  restraining  his  powers.     §  462S. 

his  power  touching  the  prosecution  and  defense  of  suits.     §  4629. 

cannot  confess  a  judgment  against  the  corporation.     §  4630. 

his  power  to  revive  debts  barred  by  limitation.     §  4631. 

his  power  to  alien  corporate  property.     §  4632. 

may  acquire  such  power  by  express  authorization  or  by  usage.     §  4633. 

cannot  assign  its  property  for  the  benefit  of  its  creditors.     §  4634. 

but  directors  can  confer  this  power.     §  4635. 
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cannot  consent  to  the  appointment  of  a  receiver.     §  4636. 

cannot  release  claims,  stay  executions,  etc.     §  4C37. 

may  indorse  its  negotiable  paper  for  the  purpose  of  transfer.     §  4638. 

illustrative  holdings.     §  4639. 

power  to  certify  checks.     §  4640. 

whether  he  has  power  to  make  a  promissory  note.     §  4641. 

cannot  pay  claims  against  the  corporation.     §  4642. 

whether  purchase  materials  required  by  the  company  in  its  operations.     §  4643. 

whether  power  to  borrow  money.     §  4644. 

power  to  buy  includes  power  to  buy  on  credit.     §  4645. 

no  power  to  revoke  act  of  directors.     §  4646. 

cannot  buy,  sell,  or  lease  laud.     §  4647. 

when  receive  contracts  of  subscription  to  stock.     §  4648. 

when  take  an  assignment  of  shares  of  another  stockholder  to  secure  his  own  debt, 

§  4649. 
how  execute  contracts  so  as  to  bind  the  corporation,  and  not  bind  himself. 

§  4650. 
power  to  use  the  corporate  seal.     §  4651. 
when  power  to  pay  commissions.     §  4652. 
discharging  the  duties  of  other  officers,     §  4653. 
taking  title  to  himself  in  trust  for  the  corporation,     §  4654, 
his  powers  under  particular  instruments,     §  4655, 
how  far  corporation  bound  by  his  declarations  and  admissions,     §  4656, 
notice  to  him  as  affecting  the  corporation,     §  4657. 
ratification  of  his  acts.     §  4658. 
things  which  a  bank  president  can  do.     §  4659. 
things  which  a  bank  president  cannot  do.     §  4660. 

authority  of  president  in  a  given  case,  how  proved  or  disproved,     §  4661, 
illustrations  of  the  manner  of  proving  his  authority.     §  4662. 
evidence  derived  from  previous  ratifications  of  similar  acts.     §  4663, 

2,  His  liabilities. 

his  liability  for  torts.     §  4569. 

his  liability  for  frauds.     §  4670. 

his  liability  for  mismanagement,  negligence,  etc.     §  4671, 

his  obligations  as  a  fiduciary.     §  4672. 

what  acts  are  consistent  with  such  obligations.     §  4673. 

what  acts  are  inconsistent  with  such  obligations.     §  4674. 

conversion  of  corporate  property.     §  4675. 

personal  liability  on  his  ultra  vires  contract.     §  4676. 

criminal  liability  of  the  president  of  a  national  bank.     §  4677. 

when  liable  on  the  theory  of  breach  of  warranty  of  authority.     §  4678. 

3.  His  compensation. 

no  compensation  for  services  as  president,  unless,  etc,     §  4682. 
president's  compensation,  how  fixed.     §  4683. 

president's  compensation  for  services  rendered  outside  the  duties  of  his  office. 
§  4684. 
Presumptions. 
See  EviuJSMCE. 
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in  favor  of  regularity  of  passage  of  laws.     §  635. 

none  in  favor  of  exemption  from  taxation,     §  2823. 

respecting  corporations.     §  7746. 
Priorities. 

See  Creditoks. 
1.   Priorities  among  a-editors  of  corporation. 

legal  priorities  preserved  in  equity.     §  3833. 

judgments  satisfied  in  the  order  of  their  date.     §  3834. 

whether  a  judgment  creditor  obtains  a  priority  by  the  filing  of  his  bill.     §  3835. 

distinction  as  to  priorities  between  creditors'  bill  and  winding-up  proceedings. 
§  3836. 

State  entitled  to  be  preferred  as  a  creditor.     §  3837. 

priority  of  creditor  first  suing  stockholder.     §  3838. 

doctrine  on  this  subject  in  Maine.     §  3839.  . 

contrary  view  that  the  creditor  first  suing  gets  no  priority.     §  3840. 

whether  a  stockholder  can  give  a  preference  to  particular  creditors.     §  3841. 

what  if  creditor  holds  property  of  the  corporation  delivered  in  pledge.     §  3842, 

priority  of  a  mortgage  of  uncalled  amounts  due  upon  stock  subscriptions.    §  3843. 

among  creditors  on  mortgage  foreclosures.     §§  6256-6268. 
Procedure. 

See  Pleadings;  Practice. 

on  execution  or  attachment  of  stock  shares.     See  Shares,  subd.  20. 

to  enforce  liability  of  directors  for  debts.     §§  4.308-4348. 

to  enforce  stockholders'  liability.     §§  3413-3476. 

in  creditors'  suit.     §§  3526-3533. 

questions  of  in  actions  to  charge  stockholders.     §§  3669-3676. 

to  enforce  statutory  liability  of  directors.     §§  4330-4348. 
Froceediugs. 

See  Practice. 

to  appoint  receiver.     §§  6873-6889. 

against  foreign  corporations  by  attachment.     §§  8059-8065. 

under  writ  of  execution.     §§  7865-7869. 

against  foreign  corporation  by  garnishment.     §§  8069-8081. 
Process. 

See  Service. 

1.  What  process  used  in  actions  against  cmyoratione. 

writ  of  summons.     §  7495. 
subpoena  in  equity.     §  7496. 
capias:  warrant  of  arrest,     §  7497. 
distringas  and  sequestration,     §  7498. 

2.  Service  of  process  on  corporations  generally —  upon  whom  made. 

State  law  governs  in  actions  in  Federal  courts.     §  7502, 

statute' must  be  followed  in  order  to  give  jurisdiction,     §  7503. 

legislature  may  change  modes  of  service.     §  7504. 

rule  where  there  is  no  governing  statute.     §  7505. 

agency  of  person  on  whom  process  served  must  appear  of  record.     §  7506. 

whether  the  return  conclusive  as  to  the  fact  of  agency.     §  7507. 

service  upon  directors.     §  7508. 
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service  upon  officer  after  term  expires,  or  after  office  resigned  or  abandoned, 

§  7509. 
further  of  this  subject.     §  7510. 
service  upon  the  president.     §  7511. 
service  on  managing  agent.     §  7512. 

who  not  managing  agents  to  receive  such  service.     §  7513. 
service  on  general  agent.     §  7514. 

service  upon  secretary,  or  secretary  and  treasurer.     §  7515. 
service  upon  any  agent  or  employe.     §  7516. 
service  on  station  agents  of  railway  companies.     §  7517. 
service  upon  person  having  property  in  charge,     §  7518. 
service  on  any  agent  in  actions  growing  out  of  the  business  of  his  agency. 

§  7519. 
service  upon  a  railway  section  foreman.     §  7520. 
service  upon  stockholders.     §  7521. 
service  upon  the  cashier  of  a  bank.     §  7522. 
service  upon  receivers.     §  7523. 
service  upon  clerk,  book-keeper,  etc.     §  7524. 
service  upon  traveling  agent.     §  7525. 
what  agent  can  accept  service,     §  7526. 
authority  to  accept  service,  how  shown.     §  7527. 
service  upon  an  officer  who  is  plaintiff  in  the  suit.     §  7528. 
service  upon  corporate  officer  temporarily  within  the  jurisdiction.     §  7529. 
substituted  service  on  another  officer  where  proper  officer  not  found.     §  7530. 

3,  Service — place  and  manner  of  service  and  return. 

service  where  made.     §  7538. 

further  of  this  subject,     §  7539, 

statutory  mode  of  service  must  be  followed.     §  7540. 

following  the  analogy  of  statutes,     §  7541. 

manner  of  service,  delivering  copy,  etc,     §  7542. 

service  by  officer  who  is  a  member  of  the  corporation.     §  7543. 

service  by  publication.     §  7544. 

form  and  sufficiency  of  the  return,     §  7545. 

objection  to  service  and  return,  how  made,     §  7546. 

service  of  notice  of  appeal.     §  7547, 

4,  Service  of 'process  on  foreign  corporations. 

what  statutes  relating  to  service  of  process  include  foreign  corporations,    §  8019. 
service  upon  corporations  created  by  the  concurrent  action  of  two  or  more  States. 

§  8020. 
statutory  modes  of  acquiring  jurisdiction  exclusive.     §  8021. 
State  statutes  providing  this  mode  of  service  applicable  in  the  Federal  courts. 

§  8022. 
conditions  of  Federal  jurisdiction  in  actions  against  nonresident  corporations. 

§  8023. 
validity  of  statutes  providing  for  service  of  process  upon  any  officer  or  agent 

§  8024. 
where  foreign  corporation  has  appointed  an  agent  to  receive  service  under  the 

local  statute,    §  8025. 
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proof  of  appointment  of  such  an  agent.     §  8026. 

where  it  has  appointed  a  State  of&cer  as  such  agent.     §  8027. 

judgments  against  foreign  corporations  founded  on  process  served  upon  agents 
appointed  under  statntes  to  receive  service  of  process,  good  everywhere. 
§  8028. 

service  on  agent  with  whom  the  contract  was  made.     §  8029. 

service  upon  officer  or  agent  casually  within  the  State.     §  8030. 

doctrine  not  applicable  to  agents  appointed  to  do  business  for  the  corporation 
within  the  State.     §  8031. 

not  necessary  that  agent  should  reside  continuonsly  within  the  State.     §  8032. 

agent  must  be  representing  corporation  as  matter  of  fact.     §  8033. 

service  upon  sub-corporations  organized  by  the  foreign  corporation  to  carry  on 
its  business  in  the  domestic  State.     §  8034. 

service  upon  a  director.     §  8035. 

service  upon  the  "principal  officer."     §  8036. 

service  upon  "managing  agent."     §8037. 

service  upon  any  agent  by  whom  the  corporation  does  its  business  in  the  do- 
mestic State.     §  8038. 

service  upon  any  person  doing  business  for  the  corporation.     §  8039. 

agency  expired  but  business  not  wound  up.     §  8040, 

service  upon  stockholders.     §  8041, 

alternative  service.     §  8042. 

service  upon  vice-president.     §  8043. 

service  upon  mere  clerk,     §  8044, 

service  upon  receivers.     §  8045. 

where  a  railroad  company  has  leased  its  road  to  another  company.     §  8046. 

service  upon  the  agent  who  is  himself  plaintiff  in  the  action.     §  8047. 

evidence  of  service  of  process.     §  8048. 

construction  of  particular  statutes  relating  to  service  of  process  on  foreign  cor- 
porations.    §  8049. 

notice  by  publication  in  lieu  of  personal  service.     S  8050. 
Production  of  corporate  books. 

See  Evidence;  Peocbss. 
Profits. 

See  Dividends. 
Prohibitions. 

See  Constitutional  Restraints. 

against  granting  charters  of  incorporation.     See  Constitutional  Restraints, 
subd.  5. 
Promoters. 

See  Contracts;  Organization. 
1.   Liability  of,  on  their  contracts. 

meaning  of  the  term  "promoter."    §  415. 

personal  liability  of  promoters  on  contracts  made  for  a  projected  company. 
§416. 

but  promoters  personally  liable  although  contract  made  in  name  of  corporation. 
§  417. 

rule  applies  in  all  cases  to  managers.     §  418. 
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illuatrations.     §  419. 

theory  that  rule  not  applicable  where  there  ia  a  corporation  dt  facto.     %  420. 

English  view  that  promoters  not  necessarily  liable  as  partners.     §  421. 

this  view  further  explained  and  illustrated,     §  422. 

character  in  which  liable  a  question  of  fact.     §  432. 

liable  when  signing  as  "agent.''    §  424. 

illustration  of  the  English  rule.     §  425. 

promoters  not,  as  such,  contributoriea,     §  426, 

further  of  the  English  rule.     §  427. 

the  English  doctrine  summed  up  by  Sir  Nathaniel  Lindley.     §  428. 

no  action  at  law  by  one  promoter  against  the  others.     §  429. 

Unless  under  exceptional  circumstances.     §  430. 

liability  of  committeeman  subsequently  joining.     §  431. 

members  of  provisional  committee  not  liable  for  contracts  of  managing  com- 
mittee.    §  432. 

judgment  and  satisfaction  against  one  may  be  pleaded  in  abatement  by  another. 
§433. 

evidence  to  charge  committeemen.     §  434. 

illustrations.     §  435, 

evidence  to  charge  the  associates  in  an  abortive  corporation.     §  436. 

liability  of  associates  for  expenses  of  agents  appointed  to  procure  charter.     §  437. 

2.  Liability  to  the  shareholders. 

liability  to  subscribers  for  their  deposits  where  the  undertaking  proves  abortive. 

§440. 
grounds  of  recovery  at  law  in  such  cases.     §  441. 
illustration.     §  442. 
grounds  of  recovery  in  equity.     §  443. 
remedy  in  equity  lost  by  laches.     §  444. 

equity  repels  actions  brought  for  barratrous  purposes.     §  445. 
in  returning  deposits,  breach  of  trust  to  prefer  particular  shareholders.     §  446. 
release  by  contract  of  right  to  recover  deposits.     §  447. 
construction   of    such   a   contract  —  agreement   to   execute   future   agreement. 

§448. 
what  committeemen  are  liable.     §  449. 
action  at  law  against  promoters  for  deceit.      §  450. 
measure  of  damages  in  such  actions.     §  451. 

remedy  in  equity,  of  sharetaker  against  promoters  for  fraud.     §  452. 
measure  of  recovery  in  equity.     §  453. 

3.  Liability  to  the  company. 

promoters  bound  to  disclose  what  they  are  to  get  for  their  services.     §  456. 

cannot  make  secret  profits  out  of  the  corporation.     §  457. 

purchasing  and  then  selling  to  corporation  at  a  higher  price.     §  458. 

illustrations.     §  459. 

no  liability  when  the  transaction  is  fully  disclosed.     §  460. 

company  may  affirm  promoters'  contract  and  enforce  it  for  its  own  benefit. 

§431. 
not  necessary  to  rescind  the  whole  transaction.     §  462. 
deduction  for  promoting  company.     §  463. 
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compromise  of  suit  against  vendors.     §  464, 

measure  of  recovery  in  equity.     §  465. 

liability  at  law  for  secret  profits.     §  466. 

illustrations.     §  467. 

immaterial  that  directors  of  the  corporation  knew  of  the  fraud.     §  468, 

liability  for  fraudulent  representations.     §  469. 

illustration.     §  470. 

defense  that  the  corporation  raised  the  money  on  an  illegal  issue  of  its  stock. 
§471. 

grounds  of  recovery  against  aiders  and  abettors.     §  472. 

whether  liability  of  managing  comitteeman  in  equity  for  fraud  is  joint  or  sev- 
eral.    §  473. 

who  may  bring  the  action  in  equity.     §  474. 

great  latitude  allowed  in  admission  of  evidence.     §  475. 

when  the  fiduciary  relation  between  the  promoter  and^he  company  commences. 
§476. 
4.  Non-lidbility  of  the  company  for  contracts  of  promoters. 

contracts  of  promoters  not  binding  on  future  company.     §  480. 

illustrations.     §  481. 

engagement  with  promoters  is  a  proposal  to  corporation.     §  482. 

illustration.     §  483. 

not  liable  for  services  rendered  in  promoting  it.     §  484. 

illustration.     §  485, 

limitations  of  rule  of  corporate  liability.     §  486. 

services  rendered  at  the  request  of  all  the  oorporatori.     §  487. 

rule  not  applicable  where  third  persons  join  the  corporation.     §  488, 

distinction  between  cases  where  the  remedy  is  in  equity  and  at  law.     §  489. 

illustrative  cases  where  the  corporation  was  held  liable  on  the  theory  of  estop- 
pel.    §  490. 
Proof. 

of  corporate  existence.     See  Cobfobatb  ExistencB,  subd.  3. 
Prospectus. 

See  Fbaud;  SuBSCBiPTiONa. 
Proxy. 

See  Elections;  VoxiNa. 

right  to  vote  by.     §  3876. 
Publication. 

See  Calls;  Notice. 
Public  libraries. 

organization  of  library  association.     §  173. 
Public  policy. 

See  Trusts;  Ultra  Vires. 
Public  scbool  corporations. 

what  are.     §  25. 
Public  use. 

See  Eminent  Domain, 
Quasi  corporations. 

what  are.     §  20. 
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Quasi-public  corporations. 

See  Corporations;  Organization,  subd.  1. 
Quorum. 

See  Elections,  subd.  2;  Directors,  subd.  3. 

generally  considered.     §§  725-729. 

of  directors,  and  number  that  can  act.     §§  3904-39.^f! 
Quo  warranto. 

See  Remedies. 

origin  and  early  use  of  the  writ  of  quo  warranto.     §  6767. 

rise  of  the  information  in  the  nature  of  quo  warranto.     6768. 

terms  of  the  fourth  section  of  the  Statute  of  Anne.     §  6769. 

theory  of  the  information  against  corporations.     §  6770. 

scope  of  the  remedy.     §  6771. 

must  be  pro-secuted  by  the  State.     §  6772. 

such  actions  brought  by  the  Attorney-General.     §  6773. 

when  without  a  private  relator.     §  6774. 

further  of  this  subject.     §  6775. 

relator  must  be  interested.     §  6776. 

right  of  State's  attorney  to  control  proceedings.     §  6777. 

when  the  recital  of  a  private  relator  is  surplusage.     §  6778. 

when  Attorney-G-eneral  ordered  to  file  information.     §  6779. 

whether  the  Attorney-General  must  have  express  statutory  authorization  to  sue. 
§  6780. 

whether  Attorney-General  or  district  attorney.     §  6781. 

against  whom  brought.     §  6782, 

when  necessary  to  obtain  leave  to  file  information.     §  6783. 

circumstances  under  which  leave  denied.     §  6784. 

issuing  a  rule  to  show  cause  why  an  information  should  not  be  filed.     §  6785. 

affidavits  for  and  against  the  rule.     §  6786. 

dismissing  the  information  upon  cause  shown  against  its  being  filed.     §  6787. 

rule  on  the  respondent  to  plead.     §  6788. 

process  and  its  service.     §  6789. 

further  of  this  subject.     §  6790. 

whether  the  proceeding  is  civil  or  criminal.     §  6791. 

whether  the  information  should  be  framed  as  a  civil  or  criminal  pleading.    §  6792- 

setting  forth  the  ground  of  forfeiture.     §  6793. 

contradictory  averments  in  the  same  paragraph  fatal.     §  6794. 

other  allegations  which  must  be  made.     §  6795. 

when  the  information  admits  the  existence  of  the  corporation.     §  6796. 

crhat  the  information  must  state  where  the  proceeding  is  to  annul  franchises 
never  granted.     §  6797. 

course  of  pleading  in  such  cases.     §  6798. 

when  defendant  must  justify  or  disclaim.     §  6799. 

nature  of  the  plea  of  justification.     §  6800. 

attorney-general  demurs  or  replies.     §  6801. 

when  court  will  give  judgment  on  the  plea.     §  6802. 

substance  of  the  replication.     §  6803. 

what  the  information  must  state  where  the  proceeding  is  to  forfeit  the  fran- 
chises already  granted,     §  6804. 
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burden  of  proof,     §  6805. 

nature  of  the  judgment  when  rendered  for  the  State,     §  6806. 

ousting  the  corporation  of  particular  franchises.     §  6807. 

ousting  usurpers  from  corporate  offices.     §  6808. 

ousting  individuals  of  particular  franchises.     §  6809. 

in  case  of  a  pretended  corporation  not  legally  organized.     §  6810. 

discretion  in  granting  or  refusing  judgment  of  ouster.     §  6811. 

further  of  this  subject.     §  6812. 

theory  that  corporation  continues  to  exist  until  execution  of  the  judgment. 
§  6813. 

jurisdiction  to  review  elections.     §§  3879-3881. 
Railroad  corporations. 

See  Negligence;  Touts. 

1.  Powers  of,  in  general.     See  CORPORATE  Powers,  subd.  9. 

2.  Receivers  of  railroads. 

appointing  receivers  of  railroad  companies  which  fail  to  operate  their  roads. 

§  7202. 
building  or  completing  a  railroad.     §  7203. 
performing  contracts  of  corporation.      §  7204. 
court  will  carry  oui;  the  construction  placed  by  different  railroad  companies  upon 

their  own  contracts.     §  7205. 
payment  of  rental  under  "  car-trust"  leases.     §  7206. 
applications  or  misapplications  of  this  principle.     §  7207. 
character  of  such  contracts  determined  by  the  local  law.     §  7208. 
vendor  or  lessor  desiring  to  preserve  a  lien  must  comply  with  local  law.     §  7209. 
lien  of  such  leases  good  as  against  subsequent  mortgagees.     §  7210. 
status  of  rents  where  the  lessor  has  resumed  possession.     §  7211. 
whether  authorize  receiver  to  make  new  car-trust  leases.     7212. 
purchasing  rolling  stock.     §  7213. 
how  keep  accounts  in  cases  of  the  receivership  of  a  railway  having  separate 

divisions.     §  7214. 
powers  of  receiver  appointed  by  the  State.     §  7215. 

3.  Miscellaneous. 

mortgages  by.     §§  6137-6144. 

preferred  claims  in  railway  receivership.     §§  7114-7124. 

enactment  of  by-laws.     §  998. 

foreign  taxation  of.     §  8127. 
Ratification. 
1.  By  corporation  —  generally. 

preliminary.     §  52S5. 

the  general  principles  stated.     §  5286. 

the  ratifying  agency  or  body  must  have  had  power  to  do  or  authorize  the  act 
ratified.     §  52S7. 

acts  ultra  vires  the  corporation  not  validated  by  ratification.     §  528S. 

ratification  creates  an  estoppel.     §  5289. 

successive  ratifications  evidence  of  general  authority  to  make  similar  contracts. 
§  5290. 

ratification  validates  defective  execution  of  corporate  powers.     §  5291. 
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illustrations  of  the  foregoing.     §  529!^, 
sense  in  which  this  rule  is  to  be  understood.     §  5293. 

extends  to  the  validation  of  contracts  not  made  in  writing  as  required  by  stat- 
ute.    §  5294. 
whether  an  instrument  defectively  executed  must  be  ratified  by  an  instrument 

of  equal  dignity.     §  5295. 
theory  that  a  ratification  cannot  cure  the  failure  to  affix  the  corporate  seal. 

§  5296. 
state  of  the  English  law  as  to  ratification  by  corporations  of  informally  executed 

contracts.     §  5297. 
ratification  by  acquiescence  after  knowledge.     §  5298. 
ratification  by  failing  to  disavow  promptly  after  knowledge.     §  5299. 
ratification  by  failing  to  dissent  within  a  reasonable  time.     §  5300. 
what  is  a  reasonable  time  generally  a  question  of  fact.     §  5301.. 
middle  doctrine  that  silence  after  knowledge  is  merely  presumptive  evidence  of 

ratification.     §  5302. 
receiving  and  retaining  the  benefit  of  the  unauthorized  act  after  knowledge. 

§  5303. 
illustrations  of  this  principle.     §  5301. 
effect  of  a  ratification  upon  intervening  rights.     §  5305. 

general  rule  that  ratification  can  only  take  place  with  full  knowledge.     §  5306. 
for  this  purpose  knowledge  of  directors  is  knowledge  of  corporation.     §  5307. 
knowledge  of  directors  how  far  conclusively  preanmed.     §  5308. 
this  presumption  denied  in  respect  of  officers  of  the  corporation.     §  5309. 
knowledge  of  a  single  director  or  trustee.     §  5310. 
distinction  between  unauthorized  act  of  agent  and  of  intermeddling  stranger. 

§  5311. 
ratification  presumed  on  slight  evidence  where  act  beneficial.     §  5312. 
what  acts  will  be  a  ratification  where  the  transaction  is  formally  reported. 

§  5313. 
ratification  by  the  full  body  of  stockholders.     §  5314. 
what  acts  may  be  so  ratified.     §  5315. 
further  instances.     §  5316. 

ratification  of  contracts  between  corporation  and  its  directors.     §  5317. 
ratification  by  directors  of  contract  made  by  president.     §  5318. 
voidable  contract  ratified  by  settlement  of  accounts  thereunder.     §  5319, 
ratification  by  part  payment.     §  5320. 
ratification  of  contracts  made  by  promoters  prior  to  organization  of  corporation. 

§  5321. 
ratification  of    contracts    made    in  corporate    name    before  fully  organizeil. 

§  5322. 
ratification  of  contracts  made  with  a  predecessor  corporation.     §  5323. 
adoption  of  contractor  by  precedent  partnerships.     §  5324. 
not  necessary  to  plead  ratification.     §  5325. 
ratification  of  act  of  treasurer  in  affixing  seals  to  notes.     §  5326. 
evidence  of  ratification.     §  5327. 
facts  not  amounting  to  a  ratification.     §  5328, 
when  ratification  not  necessary.     §  5329. 
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2.  Miscellaneoui, 

by  corporation,  of  acts  of  agents.     §§  4938-4947. 

of  invalid  mortgages.     §  6183, 
Heal  property.  ' 

See  Land. 

powers  of    corporation  as  to  ownership  and   transfer  of.      See    Coepoeate 
Powers,  snbd.  5. 
Beceivers. 

See  Dissolution;  Foebign  Eeceivees;  Insolvent  Coepoeations. 

1.  Appointment  of. 

appointment  of  receirers  largely  discretionary.     §  6823. 

coart  may  impose  equitable  conditions  as  a  condition  precedent  to  the  appoint- 
ment.    §  6824. 

an  example  of  an  order  imposing  such  conditions.     §  6825. 

circnmstances  nnder  which  receivers  appointed.     §  6826. 

circumstances  under  which  not  appointed.     §  6827. 

where  a  business  corporation  is  dissolved.     §  6828. 

where  the  statute  makes  the  directors  trustees  to  wind  np.     §  6829. 

no  such  appointment  unless  on  application  of  a  party  in  interest.    §  6830. 

attitude  of  stranger  to  litigation  who  procures  himself  to  be  appointed  receiver, 
§  6831. 

appointment  where  a  church  corporation  is  dissolved.     §  6832. 

in  suits  in  equity  to  foreclose  mortgages.     §  6833. 

how  far  a  court  of  equity  will  assume  the  management  of  a  business  by  receiver- 
ship.    §  6834. 

where  the  corporation  has  made  a  voluntary  assignment  for  its  creditors.    §  6835 

where  the  corporation  is  being  wound  np  by  its  directors.     §  6836. 

appointment  to  sequester  earnings  of  a  corporation  having  public  dnties  to  pei 
form.     §  6837. 

in  prtceedins;s  to  enforce  judgments.     §  6838. 

creditor  must  be  either  a  judgment  or  a  lien  creditor.     §  6839. 

further  of  this  rule.     §  6840. 

at  the  suit  of  sureties  or  guarantors.     §  6841. 

at  the  suit  of  a  minority  stockholder.     §  6842. 

on  the  application  of  the  corporation  itself.     §  6843. 

on  the  application  of  the  defendant.     §  6844. 

at  the  suit  of  directors.     §  6845. 

at  the  suit  of  the  State.    §  6846. 

where  the  corporation  enters  a  combination  called  a  "  trust."    §  6847. 

not  appointed  where  there  are  no  Eissets  to  administer.     §  6848. 

appointment  of  receivers  of  companies  in  England.     §  6849. 

2.  Jurisdiction  to  appoint. 

jurisdiction  to  make  the  appointment.     §  6854. 

jurisdiction  to  appoint  as  between  Federal  and  State  courts.    §  68o>>. 

federal  jurisdiction  not  ousted   by  dissolution  of   corporation  in  State  court. 

§  6856. 
such  jurisdiction  as  dependent  upon  venue,     §  6857. 
appointment  of  receivers  by  the  legislature.     §  6858. 
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further  of  this  subject.     §  6859. 

power  to  appoint  receivers  of  foreign  corporations.     §  6860. 

further  of  this  subject.     §  6861. 

how  under  statutes  of  Kew  York.     §  6862. 

effect  of  the  pendency  of  a  proceeding  by  the  State  to  dissolve  the  corporation. 

§  6S63. 
appointment  presumed  valid  when  collaterally  attacked,  etc.     §  6364. 

3.  Who  appointed. 

who  should  and  who  should  not  be  appointed.     §  6868. 

whether  one  corporation  may  be  appointed  receiver  of  another  corporation. 

§  6869. 
number  of  receivers  to  be  appointed.     §  6870. 

4.  Proceedings  to  appoint. 

at  what  stage  of  the  proceeding  appointed.     §  6873. 

parties  to  the  application.     §  6874. 

bondholders  not  necessary  parties,     §  6875. 

conduct  of  the  litigation  by  the  trustees  concludes  the  bondholders.     §  6876. 

unsecured  creditors  not  necessary  parties.     §  6877. 
1    appointment  on  complaint  of  minority  stockholders.     §  6878.    ' 
f  appointment  by  the  court  of  its  own  motion.     §  6879.     t 
,  notice  of  the  application.     §  6880. 

further  of  this  subject.     §  6881. 

manner  of  stating  the  grounds  of  the  application  in  the  bill  or  petition.     §  6882. 

further  of  this  subject.     §  6883. 

relation  of  the  proof  to  the  pleadings  in  snch  applications.     §  6884. 

showing  cause  against  the  application  and  making  the  appointment.     §  6885. 

scope  and  terms  of  the  order  of  appointment.     §  6886. 

appeal  and  supersedeas  of  orders  appointing  receivers.     §  G8S7. 

taking  and  saving  exceptions  with  a  view  to  such  appeaL     §  6888. 

qualifying:  taking  the  oath  of  office.     §  6889. 

5.  Effect  of  appointrnerU. 

effect  of  the  appointment  npon  pending  actions.     §  6893. 

does  not  suspend  the  right  of  action  against  corporation.     §  6894. 

effect  of  receivership  without  dissolution  upon  existing  rights  of  action.     §  6895. 

receiver  can  be  made  a  party,  but  only  on  his  own  motion.     §  6896. 

injunctions  against  the  prosecution  of  actions  against  the  corporation.     §  6897. 

appointment  suspends  the  power  of  other  courts  to  interfere  with  the  subject  of 

the  receivership.     §  6898. 
exception  in  the  case  of  receivers  of  national  banks.     §  6899. 
suspends  rights  of  action  by  the  corporation.     §  6900. 
prevents  new  rights  of  action  from  accruing.     §  0901. 
suspends  rights  of  action  by  creditors  against  stockholders.     §  6902. 
does  not  displace  liens  or  other  vested  rights.     §  6903. 
how  affects  the  running  of  interest.     §  6901. 

effect  of  appointment  on  the  rights  of  purchaser  pendente  lite,    §  6905. 
where  the  corporation  is  a  member  of  a  partnership.     §  6906. 
when  failure  tofapply  for  receiver  extinguishes  the  debt  of  the  corporation. 

§  6907. 
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jurisdiction  over  property  of  non-resident  stockholders  through  receiver.    §  6908. 
distribution  under  receiver  pendente  lite  conclusive  in  a  subsequent  proceeding  to 

dissolve.     §  6909. 
commencement  of  winding-up  proceedings  suspends  similar  rights  of  action. 

§  6910. 
power  of  a  court  to  modify  contracts  entered  into  prior  to  insolvency.     §  6911. 
decisions  under  particular  State  statutes.     §  6912. 

6.  Title  and  possession  of  receiver. 

receiver  not  a  purchaser  for  value.     §  6917. 

bow  far  title  vested  out  of  corporation  and  vested  in  receiver.     §  6918. 

whether  takes  title  by  relation  from  the  date  of  appointment.     §  6919. 

how  in  case  of  statutory  receiver.     §  6920. 

no  right  to  take  out  of  possession  of  a  stranger  to  the  action.     §  6921. 

no  right  to  possession  of  goods  previously  levied  upon  in  a  court  of  law.     §  6922. 

further  as  to  the  nature  and  extent  of  his  title.     §  6923. 

what  property  passes  to  him  in  particular  cases.     §  6924. 

title  and  custody  of  a  receiver  pendente  lite.     §  6925. 

judgment  creditors  may  subject  earnings  untU  mortgagee  or  receiver  takes  pos- 
session.    §  6926. 

court  will  protect  the  possession  of  its  receiver.  §  6927. 

how  far  protect  his  right  to  possession.     §  6928. 

court  will  protect  its  receiver  though  erroneously  appointed.     §  6929. 

statutes  punishing  the  refusal  to  deliver  property  and  records  to  receiver.    §  6930. 

levying  attachments  and  executions  on  property  in  possession  of  receiver.     §  6931. 

whether  prior  earnings  of  the  corporation  subject  to  levy.     §  6932. 

moneys  earned  by  the  receiver  not  subject  to  garnishment  as  against  the  corpo- 
ration.    §  6933. 

liable  to  garnishment  after  order  of  distribution  made.     §  6934. 

proceedings  to  recover  property  seized  by  the  receiver.     §  6935. 

7.  W'Aom  tlie  receiver  represents. 

whom  the  receiver  represents.     §  6939. 
the  receiver  the  agent  of  the  court.     §  6940. 
and  court  has  plenary  control  over  him.     §  6941. 
hence  the  court  will  perform  his  contracts.     §  6942. 
and  those  of  his  predecessor  in  oflSce.     §  6943. 
validity  of  receiver's  acts  not  questioned  collaterally.     §  6944. 
represents  all  parties  in  interest.     §  6945. 
represents  all  the  creditors.     §  6946. 

may  bring  actions  to  charge  directors  for  breaches  ot  trust.     §  6947. 
theory  that  he  stands  in  the  shoes  of  the  corporation.     §  6948. 
in  what  sense  the  representative  of  the  corporation.     §  6949. 
may  impeach  fraudulent  conveyances  made  by  the  corporation.     §  6950. 
further  of  this  subject.     §  6951. 
and  other  illegal  diversion  of  its  funds.     §  6952. 

may  sue  to  recover  assets  fraudulently  diverted  by  the  officers  of  the  corpora- 
tion.    §  6953. 
corporation  not  bound  to  redeem  obligations  of  a  receiver.^  §  6954, 
estoppel  against  receivers.     §  6955. 
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S.  Collecting  the  assets. 

what  asaets  paaa  to  the  receiver.     §  6959. 

may  have  a  mandamus  to  compel  State  officer  to  pay  over  funds.     §  6960. 

what  rights  of  action  paaa  to  him.     §  6961. 

enforcing  liability  of  stockholders.     §  6962. 

the  same  subject  continued.     §  6963. 

theory  that  debtors  to  the  corporation  have  full  right  of  set-off.     §  6964. 

whether  debtor  entitled  to  set-off.     §  6965. 

farther  of  this  subject.     §  6966. 

no  right  of  set-off  in  respect  of  claims  purchased  after  suspension.     §  6967. 

doctrine  illustrated  by  the  case  of  bank  bills.     §  6968. 

aiding  the  receiver  by  writ  of  assistance.     §  6969. 

delivery  of  property  to  receiver  enforced  by  process  of  contempt.     §  6970. 

remedy  of  receiver  in  case  of  property  levied  on  by  sheriff  prior  to  his  appoint- 
ment.    §  6971. 

loss  of  money  deposited  in  bank.     §  6972. 

power  of  receiver  to  compromise  debts.     §  6973. 

9.  Actions  by  receiver. 

whether  the  receiver  can  sue  without  express  authority.     §  6977. 
what  constitutes  such  authority.     §  6978. 

whether  he  must  sue  in  hia  own  name  or  in  the  name  of  the  corporation.     §  6979. 
the  Federal  doctrine  on  this  subject.     §  6980. 
receiver  must  plead  and  prove  his  official  character.     §  6981. 
parties  to  actions  by  and  against  receivers.     §  6982. 
not  necessary  that  corporation  should  join.     §  6983. 
actions  by  receivers  in  courts  of  the  United  States.     §  6984. 
jurisdiction  of  Federal  courts  aa  depending  upon  citizanahip.     §  6985. 
reviving  in  favor  of  receiver  actiona  commenced  by  corporation.     §  6986. 
revivor  of  actions  commenced  by  the  receiver  and  pending  at  hia  death  or  re- 
moval.    §  6987. 
effect  of  discharge  of  receiver  on  actions  pending  against  him.     §  6988. 
compulsory  reference  under  the  New  York  statute.     §  6989. 
right  of  action  in,  against  stockholder.     §  3549,  et  seq. 

10.  Incidental  powers  and  duties  in  administering  the  trust, 
following  the  statute.     §  6993. 

Federal  court  receiver  must  proceed  according  to  the  law  of  the  State.     §  6994. 
diligence  required  of  the  receiver.     §  6995. 
redeeming  from  a  mortgage.     §  6996. 

affirming  or  disaffirming  sales  made  after  insolvency.     §  6997. 
his  obligation  to  pay  rent.     §  6998. 

remedies  of  landlord  —  distress  —  intervening  petition  —  priority  in  distribu- 
tion.    §  6999. 
receiver's  duty  to  pay  taxes.     §  7000. 
railroad  property  not  salable  in  part  for  taxes.     §  7001. 
whether  a  franchiae  tax  collectible  after  appointment  of  a  receiver.     §  7002. 
j  adgmeut  against  receiver  for  taxes.     §  7003. 
power  to  lease.     §  7004. 
power  to  mortgage.     §  7005. 
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authority  of  a  receiver  to  invest.     §  7006. 
his  power  to  make  contracts.     §  7007. 
caunot  control  corporate  elections.     §  7008. 
granting  right  of  way  to  another  railroad.     §  7009. 
sales  by  receivers.     §  7010. 
further  of  such  sales.     §  7011. 
control  of  the  court  over  such  sales.     §  7012. 
purchaser  takes  subject  to  what  liens.     §  7013. 
receiver  purchasing  at  his  own  sale,     §  7014. 
subsequent  judgment  creditor  cannot  redeem.     §  7015. 
compensation  of  receiver.     §  7016. 
when  chargeable  with  interest.     §  7017. 

11.  Proving  claims  against  the  fund. 

duty  and  power  of  the  receiver  in  respect  of  the  allowance  of  claims.     §  7022. 

compromising  claims  against  the  corporation.     §  7023. 

adjudication  of  claims  against  the  estate.     §  7024. 

claimants  against  the  fund  should  intervene  pro  inleresse.  sua.     §  7025. 

practice  of  making  examination  pro  interesse  suo,     §  7026. 

compelling  third  parties  to  be  examined  pro  interesse  suo.     §  7027. 

claimants  of  property  intervening  by  petition.     §  7028. 

evidence  before  the  master.     §  7029. 

conclusive  effect  of  decree  limiting  time  for  proving  claims.     §  7030. 

proving  claim  does  not  bar  separate  action.     §  7031. 

12.  Distribution  of  the  fund,  in  the  hands  of  the  receiver. 
receiver  cannot  distribute  without  order  of  court.     §  7035. 
discretion  as  to  ordering  receiver  to  pay  money.     §  7036. 
appeal  lies  from  order  to  pay  out  of  fund  in  court,     §  7037. 
remedy  to  compel  distribution.     §  7038. 

duty  of  statutory  receiver  to  settle  priority  of  incumbrances.     §  7039. 

costs  of  the  proceeding  preferred.     §  7040. 

priorities  in  the  distribution.     §  7041. 

creditors  preferred  before  stockholders.     §  7042. 

stockholders  subscribing  to  a  guarantee  fund.     §  7043. 

special  liens  to  be  preserved  in  making  distribution.     §  7044, 

marshaling  the  assets  so  as  to  require  the  exhaustion  of  special  security.     §  7045. 

priorities  among  lien  creditors.     §  7046. 

how  under  Massachusetts  insolvent  laws.     §  7047. 

expenditures  of  the  receiver  in  operating  the  property  preferred.     §  7048. 

prior  liens  or  mortgages  preferred.     §  7049. 

claims  for  damages  for  torts  not  preferred.     §  7050. 

other  demands  not  preferred.     §  7051. 

taking  and  renewing  the  note  not  a  waiver  of  priority.     §  7052. 

simple  contract  debts  contracted  in  constructing  the  works  of  a  corporation 

other  than  a  railroad  company  not  preferred.     §  7053. 
principle  which  denies  a  lien  for  beneficial  services  rendered  to  corporation. 

§  7054. 
whether  lien  for  attorney's  fees,     §  7055. 
governing  principle  as  to  the  allowance  of  such  fees.     §  7056, 
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expenditures  by  stockholders  in  behalf  of  the  corporation.     §  7057. 

debts  contracted  prior  to  or  at  the  time  of  mortgages.     §  705S. 

judgments.     §  7059. 

judgments  recovered  after  assignment  or  filing  bill  for  receiver.     §  7060. 

wages  of  employes,  operatives,  and  laborers.     §  7061. 

who  within  such  statutes  and  who  not.     §  7062. 

debts  barred  by  limitation.     §  7063. 

demands  of  foreign  receivers,  assignees,  etc.     §  7064. 

ordinary  bank  deposits.     §  7065. 

deposits  in  savings  banks.     §  7066. 

deposits  made  by  savings  banks.     S  7067. 

billholders  of  banks.     §  7068. 

salaries  of  o£Scers.     §  7069. 

debts  due  the  United  States.     §  7070. 

sureties  on  appeal  bonds.     §  7071. 

ultra  vires  debts.     §  7072. 

sham  stock  subscriptions  with  an  agreement  for  rescission.     §  7073. 

rights  accruing  subsequently  to  the  dissolution.     §  7074. 

general  deposit  of  court  funds.     §  7075. 

distribution  of  assets  deposited  in  another  State.     §  7076. 

validity  of  retroactive  statutes  touching  distribution  of  assets.     §  7077. 

order  of  distribution  under  New  York  statute.     §  7078. 
13.  Restoration  of  trust  funds  by  the  receiver. 

receivers  must  restore  trust  funds  in  full.     §  7084. 

no  matter  how  much  altered  by  the  corporation.     §  7085. 

following  the  proceeds  of  trust  funds.     §  7086. 

reason  of  the  confusion  on  this  subject.     §  7087. 

proceeds  of  paper  deposited  for  collection  not  a  trust  fund.     §  7088. 

illustrations.     §  7089. 

otherwise  if  proceeds  collected  by  receivers.     §  7090. 

unless  credited  as  cash  by  the  bank  before  its  suspension.     §  7091. 

necessary  to  trace  the  paper  or  its  proceeds  into  the  hands  of  its  receiver. 
§  7092. 

contrary  view  that  such  collections  a  trust  fund.     §  7093. 

illustrations  of  this  view.     §  7094.  ^ 

money  deposited  immediately  before  suspension,     §  7095. 

money  otherwise  obtained  by  fraud.     §  7096, 

distinction  where  the  customer  has  no  deposit  account  with  the  bank.     §  7097. 

general  deposits  with  banking  company  pass  to  its  receiver  as  assets.     §  7098. 

what  deposits  are  special  and  hence  a  trust  fund.     §  7099. 

money  delivered  to  a  bank  to  pay  a  note  which  it  has  transferred.     §  7100. 

damages  for  the  conversion  of  a  special  deposit.     §  7101. 

doctrine  that  special  deposits  converted  and  mingled  with  assets  of  corporation 
do  not  give  a  preference.     §  7102. 

doctrine  that,  in  order  to  create  a  preference,  the  property  converted  must  be 
traced  into  the  trust  estate.     §  7103. 

the  same  subject  continued,     §  7104. 

illustrations  of  this  doctrine.     §  7105. 
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evidence  to  trace  and  identify  the  fund.     §  7106. 

illustrative  oases.     §  7107. 

trustee  presumed  to  pay  out  his  own  funds,  and  not  those  of  his  cestui  que  trust. 
§  7108. 

conclusion:  the  true  doctrine  suggested.     §  7109. 
II.   Preferred  claims  in  railway  receiverships. 

priority  of  claims  for  labor  and  materials  necessary  for  keeping  the  road  a  going 
concern.     §  7114. 

age  and  nature  of  the  claims  which  can  be  thus  preferred.     §  7115. 

illustrative  decisions.     §  7116. 

no  distinction  between  unassigned  and  assigned  claims.     §  7117. 

whether  a  diversion  of  funds  necessary  to  support  this  rule  of  priority.     §  7118. 

such  claims  may  be  charged  on  the  corpus  of  the  property  if  the  income  is  insuf- 
ficient.    §  7119. 

not  necessary  that  the  payment  of  such  claims  should  be  made  a  condition  pre- 
cedent to  the  granting  of  a  receivership.     §  7120. 

unsecured  debts  contracted  for  the  original  construction  of  railroads  not  pre- 
ferred.    §  7121. 

claims  for  materials  and  labor  furnished  in  building  a  railroad.     §  7122. 

claims  for  unliquidated  damages  not  entitled  to  preference  over  prior  mortgages. 
§  7123. 

payment  of  damages  to  employes  injured  in  the  line  of  their  duty.     §  7124. 

15.  Actions  against  receivers. 

leave  to  bring  actions  against  the  receiver,     §  7128. 

appealing  from  orders  granting  such  leave.     §  7129. 

circumstances  under  which  such  leave  granted  or  denied.     §  7130. 

effect  of  the  act  of  Congress  dispensing  with  the  necessity  of  leave  to  sue  receiver. 

§  7131. 
further  of  this  statute.     §  7132. 
the  same  subject  continued.     §  7133. 
removal  to  Federal  court  of  actions  brought  against  receiver  in  State  court. 

§  7134. 
revivor  against  receiver  of  actions  commenced  against  corporation.     §  7135. 
when  receiver  not  properly  joined  with  the  corporation,     §  7136. 
suing  the  receiver  instead  of  intervening.     §  7137. 
reviving  against  receiver  actions  commenced  against  corporation  and  restraining 

receiver  from  pleading  statute  of  limitation.     §  7138. 
when  receiver  and  corporation  cannot  be  made  parties.     §  7139. 
indemnity  for  expenses  of  litigation  against  the  receiver.     §  7140. 
receiver  entitled  to  any  defenses  which  the  corporation  could  make,     §  7141. 
liens  of  judgments  recovered  against  the  receiver  after  discharge.     §  7142. 
proceedings  to  condemn  land  in  the  hands  of  receivers.     §  7143, 
condemning  lands  in  the  hands  of  receivers.     §  7144, 

16,  Liability  and  remedies  for  torts  of  receicer     See  Torts. 
corporation  not  liable  for  torts  or  crimes  of  receiver.     §  7148. 
exceptions  to  this  rule.     §  7149. 

a  case  illustrating  two  of  these  exceptions.     §  7150. 
the  true  theory  suggested.     §  7151. 
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exception  in  case  of  penalties  for  non-compliance  with  statutory  police  regula- 
tions.    §  7152. 

exception  where  the  receiver  has  been  appointed  on  the  petition  of  the  corpora- 
tion itself.     §  7153. 

statutory  exception  in  Indiana.     §  7154. 

general  rule  that  receiver  not  liable  personally.     §  7155.  • 

personally  liable  for  Mto-a  jjjres  torts.     §  7156. 

trustees  in  possession  personally  liable.     §  7157. 

receiver  not  liable  on  contracts  made  ofiSoially.     §  7158. 

liable  for  damages  resulting  in  death.     §  7159. 

liable  in  his  official  capacity  for  damages  for  torts.     §  7160. 

application  of  the  statute  of  limitations  to  actions  against  receiver  for  damages. 
§  7161. 

when  proceeds  by  action  and  when  by  intervening  petition  or  motion.     §  7162. 

when  discharge  of  receiver  bars  action  against  him.     §  7163. 

reviving  action  against  railroad  company  after  discharge  of  receiver.     §  7164. 

17.  Beceiver'a  certificates. 

issuing  receivers'  certificates  and  making  them  a  prior  lien.     §  7168. 

circumstances  which  justify  the  exercise  of  the  power.     §  7169. 

circumstances  under  which  such  certificates  have  been  ordered.     §  7170. 

to  make  repairs  and  prevent  dilapidation.     §  7171. 

to  purchase  rolling  stock.     §  7172. 

cases  denying  power  to  issue  such  certificates.     §  7173. 

statutes  creating  this  power.     §  7174. 

issuing  such  certificates  at  usurious  rates:  selling  them  at  less  than  par.    §  7175. 

power  to  authorize  sale  of  such  certificates  at  a  discount.     §  7176. 

circumstances  under  which  it  has  been  held  improper  to  issue  such  certificates. 
§  7177. 

issuing  them  to  prevent  a  valuable  land  grant  to  the  railroad  company  from 
lapsing.     §  7178. 

form  of  such  receiver's  certificate  of  debenture.     §  7179. 

conclusiveness  of  the  order  issuing  such  certificates  upon  the  purchaser  at  a  fore- 
closure sale.     §  7180. 

bondholders  must  make  their  objections  before  the  certificates  have  passed  into 
the  hands  of  iouafide  purchasers.     §  7181. 

svich  orders  can  only  be  made  on  hearing  and  notice.     §  7182. 

such  certificates  not  negotiable  instruments.     §  718.3. 

non-liability  of  indorser  of  such  certificates.     §  7184. 

other  consequences  of  this  doctrine.     §  7185. 

personal  liability  of  the  receiver  to  bona  fide  purchasers  of  fraudulent  certificates. 
§7186. 

such  certificates  do  not  displace  the  liens  of  those  who  are  not  parties. 
§  7187. 

18.  Removing  and  discharging  receiver. 

vacating  order  appointing  receiver,  by  writ  of  prohibition.     §  7192. 
revocation  of  the  appointment  and  dismissal  from  the  office,     §  7193. 
removing  the  receiver.     §  7194. 
appeal  from  order  of  removal.     §  7195. 
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validity  of  conditions  in  order  discharging  receiver,     §  7196. 

effect  of  order  limiting  time  for  presenting  claims  when  reoeiyer  discharged. 

§  7197. 
compensation  of  the  receiver.     §  7198. 
.    counsel  fees.     §  7199. 

19.  Receivers  of  railroads.     See  Railroad  Coeporations. 

20.  Receivers  of  insurance  companies.     See  Insurance  Corporations. 

21.  Foreign  receivers.     See  title  Fobbign  Eeceiverb. 
Becords. 

See  Evidence,  subd.  1. 
Bedemption. 

of  circulating  notes  of  national  banks.     §  7315. 

from  sale  under  execution.     §  7868. 

of  capital  stock.    See  Capital  Stock,  snbd.  11. 
Beglstration.A 

See  Transfers  op  Shares,  subd.  4. 

of  transfers  of  shares.     §§  2365-2384. 
Begulation. 

distinguished  from  by-law.     §  937. 
Beinstatement. 

See  Mandamus;  Members,  Expulsion  op,  subd.  5. 
Belation. 

of  stockholders  to  corporation.     §  1136, 

between  broker  and  customer.     §  2692. 
Belease. 

of  shareholders.     See  Capital  Stock,  subd.  3;  Defenses,  subd.  4. 
Belief. 

form  of,  in  proceedings  against  stockholders.     §§  3536-3545. 
Beligious  corporations. 

enactment  of  by-laws.     §  999. 
Bemainderman. 

right  of  to  dividends.     See  Dividends,  subd.  6. 
Bemedies. 

See  Actions;  Proceedings;  Subscriptions,  subd.  12. 

of  defrauded  shareholders.     §§  1424-1434. 

of  preferred  shareholders.     §§  2289-2296. 

to  compel  payment  of  dividends.     §  2227,  et  seq, 

to  enforce  share  subscriptions.     §  1762,  ei  seq. 

against  persons  guilty  of  fraud  in  stock  subscriptions.    §§  1460-1487. 

of  corporation,  on  commercial  paper.     §  7386. 

for  torts  of  receivers.     See  Receivers,  subd.  16. 

remedy  by  writ  of  quo  warranto.     See  Quo  Warranto. 

of  corporate  bondholders.     §§  6121-6128. 

of  stockholders  in  equity.     §§  4471-4511. 

of  stockholders,  generally  considered.     §§  4441-4466. 

to  enforce  statutory  liability  of  directors.     §§  4308-4344. 

of  corporation  against  unfaithful  directors.     §§  4118-4128. 

to  enforce  stockholders'  liability.     §§  3413-3476. 
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Removal. 

See  Amotion. 

of  receivers.     §§  7192-7199. 
Removal  of  actions. 

See  J0KISDIOTION,  subd.  3. 

of  actions  by  alien  corporations.     §  7478. 
Renewal. 

of  charter,  effect  of.     §  255. 
Rescission. 

See  Contracts;  SuBSCRiFrioNS,  subd.  13. 
Residence. 

See  Domicile. 

of  corporations  for  purposes  of  jurisdiction.     See  Jurisdiction,  subds.  1,  4, 

of  corporations  for  purposes  of  jurisdiction  —  modern  rule.     §§  7998-7999. 
Resignation. 

of  corporate  office.     §  794. 

of  office  of  director.     §  3886. 

of  national  bank  directors.     §  4305. 
Resolution. 

distinguished  from  by-law.     §  936. 
Respondeat  superior. 

application  of  rule  of  to  corporations.     §  6276. 
Responsibility. 

of  officers  and  agents  to  corporations.     §  4992. 
Restraints. 

See  CONSTITDTIONAL  RESTRAINTS. 

Restrictions. 

See  CoNSTiTOTioNAL  Restraints. 
Review. 

of  proceedings  for  amotion.     §  825. 

of  sentence  of  amotion.     §  841, 
Revival. 

of  old  corporation  distinguished  from  creation  of  new  one.    §  256. 
Safe  deposit  company. 

organization.     §  158. 
Salaries. 

See  Compensation. 
Sales. 

See  SHARfi:s,  subd.  17. 

of  stock  shares.     §§  2719-2733. 

by  receivers.     §  7010. 

under  execution.     §  7866. 

of  forfeited  stock  shares.     §§  1778-1779. 

of  shares  for  future  delivery.     §  2714. 
Of  property  of  corporation  to  new  corpoi-ation. 

power  of  a  corporation  to  sell  all  its  property.     §  6541. 

and  receive  pay  in  the  stock  of  a  new  corporation.     §  6542. 

but  not  to  the  prejudice  of  its  creditors.     §  6543. 

nor  to  the  prejudice  of  stockholders.     §  6544, 
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cannot  give  away  all  of  its  property  to  a  new  corporation.     §  6545. 

circumstances  under  which  such  proceedings  ultra  virea,     §  6546. 

creditors  of  the  old  corporation  have  an  equitable  lien  on  the  assets  thus  trans  • 
lerred.     §  6547. 

effect  of  thus  selling  out.     §  6548. 

ratification  of  such  selling  out  by  the  stockholders.     §  6549. 

when  such  transactions  fraudulent  and  when  not.     §  6550. 

receiver's  sales:    circumstances  under  which  purchasing  company  at  void  re- 
ceiver's sale  entitled  to  subrogation  of  rights  to  old  company.     §  6551. 
Sanitariuras. 

organization  of  sanitarium  company.     §  160. 
Savings  banks. 

See  BANK.S. 

po  wers  of,  generally.     §  5948. 
Scire  facias. 

See  FoRFEiTUKEs;  Quo  Warranto. 
Scrip  dividends. 

See  Dividends,  subd.  3. 
Seal. 

See  Contracts,  subd.  3. 
Sealed  instruments. 

See  Contracts. 
Secretary. 

See  Ofwcebs. 
1.  In  general. 

his  status.     §  4692. 

tenure  of  his  office.     §  4693. 

is  the  proper  custodian  of  the  corporate  seal.     §  4694. 

th^  keeper  of  its  records.     §  4695. 

the  organ  of  the  corporation  for  communication  with  the  public.     §  4696. 

no  inherent  power  to  bind  the  corpoiation.     §  4697. 

his  power  to  indorse.     §  4698. 

his  power  to  accept.     §  4699. 

his  powers  where  he  is  also  general  manager.     §  4700. 

his  duties  as  transfer  agent.     §  4701. 

his  liability  for  refusing  an  inspection  of  corporate  books  and  records.     §  4702. 

his  powers  when  called  an  actuary.     §  4703. 

compensation  of  secretary,  treasurer,  general  agent.     §  4704. 

the  same  subject  continued.     §  4705. 

continued.     §  4706. 

continued.     §  4707. 

whether  de  facto  officer  entitled  to  compensation.     §  4708, 

no  compensation  for  acts  prohibited  by  law.     §  4709. 

ratification  by  directors  of  payment  of  salary.     §  4710. 
Securities  of  United  States. 

State  taxation  of  property  invested  in.     §  8093. 
Sequestration. 

See  Process. 
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Servants. 

See  Agents;  Nbqligenob. 
Service. 

See  Fbocess. 

of  process  on  corporations.     See  Cokporations. 

of  process,  on  foreign  corporation.     See  i:*BO0Ess,  aubd.  4. 
Set-off. 

1.  In  actions  against  stocTcholders  in  general. 

right  exists  where  the  corporation  is  a  going  concern.     §  3785. 

ceases  when  the  corporation  becomes  insolvent.     §  3786. 

reasons  which  deny  the  right  after  insolvency.     §  3787. 

right  exists  where  there  are  no  other  creditors.     §  3788. 

right  exists  where  the  debt  of  the  corporation  is  a  trnst  fund.     §  3789. 

where  the  statute  gives  a  direct  proceeding  at  law.     §  3790. 

special  contract  for  a  right  of  set-off.     §  3791. 

distinction  between  oases  where  the  set-off  is  executed  and  where  it  is  unexe- 
cuted.    §  3792. 

if  the  shareholder  is  a  bankrupt.     §  3793. 

whether  payment  of  corporate  debts  pleadable  by  way  of  set-off.     §  3794. 

whether  stockholder  may  compound  with  creditors.     §  3795. 

release  by  a  creditor  of  a  particular  shareholder.     §  3796. 

shareholder  cannot  buy  claims  at  a  discount  and  plead  them  as  offset.     §  3797. 

but  may  prove  as  a  creditor  claims  which  he  has  purchased  at  a  discount. 
§  3798. 

and  for  stronger  reasons  a  stranger  may  do  so.     §  3799. 

company  may  set  off  calls  against  its  own  debt.     §  3800. 

setting  off  unpaid  dividends  against  debts  of  the  corporation.     §  3801. 

where  the  indebtedness  to  the  stockholder  has  collateral  security.     §  3802. 

shareholders  can  only  assign  debt  of  company  subject  to  right  of  set-off. 
§  3803. 

policy-holders  cannot  set  off  loss  against  liability  on  premium  note.     §  3804. 

2.  Under  'particular  statutes. 

under  section  10  of  New  York  Manufacturing  Law.     §  3809. 

under  the  New  York  Business  Companies  Act  of  1875.     §  3810. 

in  a  proceeding  by  motion  under  Missouri  statute  for  execution  against  the 
stockholder.     §3811. 

under  Maine  statute.     §  3812. 

under  Georgia  statute.     §  3815. 
Shareholders. 

See  Stockholdeks;  Capital  Stock;  Sobscriptions. 
1.  Natural  persons. 

persons  capable  of  contracting.     §  1090. 

by  what  law  the  subject  governed.     §  1091. 

alien  friends.     §  1092. 

ambassadors  of  foreign  countries.     §  1093. 

alien  enemies.     §  1094. 

infants.     §  1095. 

married  women.     §  1096. 

where  the  married  woman  has  an  equitable  separate  estate.     §  1097. 
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husband's  liability  for  calls  in  respect  of  wife's  shares,     §  1098. 

2.  Private  corporations. 

one  corporation  cannot  became  a  stocl^holder  in  another.     §  1102. 

reason  of  the  rule.     §  1103. 

illustrations:  railroad  companies.     §  1104. 

further  illustrations:  banking  companies.     §  1105. 

other  illustrations.     §  1106. 

cannot  subscribe  for  its  own  stock.     §  1107. 

limited  view  that  one  corporation  can  invest  in  the  shares  of  another.     §  llOS. 

illustrations.     §  1109. 

consequences  which  flow  from  this  view.     §  1110. 

undoing  such  transaction:  estoppel  —  lachu.     §1111. 

3.  Municipal  corporations. 

validity  of  municipal  subscriptions  to  private  corporations.     §  1115. 

illustrations  of  the  principle:  aid  to  railroad  companies  valid  —  to  manufacturing 
companies  not.     §  1116. 

rule  in  the  absence  of  direct  constitutional  restraints.     §  1117. 

validity  of  statutes  authorizing  municipal  subscriptions  to  corporations.     §  1118. 

power  to  grant  such  aid  by  way  of  subscription  settled.     §  1119. 

whether  power  exists  to  make  donations  to  such  companies.     §  1120. 

right  to  municipal  aid  not  created  by  general  words.     §  1121. 

right  to  municipal  aid  passes  to  new  company  on  consolidation.     §  1122. 

statute  repealed  before  right  vested.     §  1123. 

an  illustration  of  this  principle.     §  1124. 

another  illustration  of  the  same  principle.     §  1125. 

invalidity  of  State  statutes  attempting  to  take  away  the  remedy  on  such  sub- 
scriptions.    §  1126. 

validity  of  statutes  transferring  benefit  of  subscription  from  the  county  to  the 
taxpayers.     §  1127. 

instances  of  such  statutes  impairing  the  obligation  of  contracts.     §  1128. 

invalidity  of  statute  compelling  town  to  subscribe  to  a  railway.     §  1129. 

injunction  to  prevent  issue  of  bonds  where  terms  of  subscription  not  complied 
with.     §  1130. 

release  of  subscription  by  abandonment  of  the  work.     §  1131. 

petitions  "  representing  a  majority  of  the  taxpayers,"  etc.     §  1132. 

subscriptions  by  a  sovereign  State.     §  1133. 

4.  Limitations  of  actions  against  sharelwldtrs  —  in  general. 

statutes  of  limitations  apply  both  at  law  and  in  equity.     §  19bb. 

efi'ect  of  doctrine  that  capital  stock  is  a  trust  fund.     §  1987. 

whether  shareholder's  liability  is  in  the  nature  of  a  specialty  debt.     §  1988. 

continued:  how  in  case  of  statutory  liability.     §  1989. 

what  are  statutory  liabilities.     §  1990. 

what  statute  applicable  in  actions  by  creditors  against  stockholders.     §  1991. 

illustration:  California  statute  of  three  years.     §  1992. 

application  of  statutes  of  limitation  to  different  forms  of  action.     §  1993. 

power  of  Legislature  to  shorten  statutes  of  limitation.     §  1994, 

what  is  the  commencement  of  an  action,     §  1995. 

doctrine  of  stale  demand.    §  1996. 
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when  defenses  not  raised  by  demurrer.     §  1997. 

when  declaration  required  to  negative  statute.     §  1998. 

State  adjudications,  how  far  binding  on  Federal  courts.     §  1999. 

5.  When  the  statute  begins  to  run. 

general  doctrine.     §  2002. 

does  not  begin  to  run  until  a  call  has  been  duly  made.     §  2003. 

where  the  statute  allows  a  period  of  grace  after  the  call.     §  2004. 

where  the  call  is  made  by  order  of  court,  or  otherwise,  for  purposes  of  liquida- 
tion.    §  2005. 

whether  call  by  corporation  puts  the  statute  to  running  as  against  creditors. 
§  2006. 

general  power  to  receive  is  not  a  call.     §  2007. 

rule  in  Pennsylvania.     §  2008. 

does  not  run  against  creditors  until  a  de  facto  dissolution.     §  2009. 

where  the  liability  is  that  of  a  partner.     §  2010. 

where  the  theory  is  that  of  subrogation.     §  2011. 

rule  in  Iowa:  statute  begins  to  run  simultaneously  against  corporation  and 
stockholder.     §  2012. 

when  his  liability  is  secondary.     §  2013. 

prescription  under  code  of  Louisiana.     §  2014. 

where  the  liability  is  in  the  nature  of  a  guaranty  of  payment.     §  2015. 

in  case  of  liability  in  case  of  mismanagement  or  delinquency.     §  2016. 

in  favor  of  one  who  has  transferred  his  share.     §  2017. 

in  case  of  renewals.     §  2018. 

in  case  of  bank  bills  and  bank  debts.     §  2019. 

effect  of  the  lien  of  the  corporation  on  the  debtor's  shares.     §  2020. 

fraudulent  concealments  of  the  cause  of  action.     §  2021. 

in  favor  of  corporation,  where  it  has  forfeited  the  shares  of  a  member.     §  2022. 

in  favor  of  executors  and  administrators.     §  2023. 

from  date  of  judgment  against  corporation,     §  2024. 

in  special  cases.     §  2025. 

6.  Questions  under  special  statutes. 

limitation  as  to  time  when  suit  shall  be  brought  against  corporation.     §  2028. 

continued.     §  2029. 

continued.     §  2030.  \ 

statute  of  Maine  as  to  past  members.     §  203l, 

statute  of  Maine  of  six  months.     §  2032. 

statute   of    New  York  touching  demands  of    purely  equitable    cognizance 

§  2033. 
the  Ohio  statute  of  March  18,  1839.     §  2034. 

7.  Rights  of  preferred  shareholders. 

See  Capital  Stock,  subd.  IS. 

8.  Remedies  of  preferred  shareholders. 

See  Capital  Stock,  subd.  16. 

9.  Liability  of  shareholders  to  creditors. 

See  Stockholders. 

10.  Divestiture  of  liahility  by  transferring  shares. 

See  Transfebs  of  Shares;  Stockholders,  subd.  15. 
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11.  Eight  of  to  inspect  hooJis  and  pavers. 
See  Books  and  Papers. 

12.  Bemedies  of  in  equity. 

See  Stockholders,  subd.  44. 

13.  Release  of  sliareholders. 

See  Capital  Stock,  subd.  3. 
Shares. 

See  Capital  Stock;  Transjer  of  Shares. 
1.  Payment  of —  in  general. 

must  be  paid  for  at  their  full  value.     §  1562. 

no  power  in  directors  to  fix  price  of  stock  or  issue  it  for  less  than  face  value. 
§  1563. 

no  such  power  in  the  corporation  itself.     §  1564. 

such  contracts  not  aided  in  equity.     §  1565. 

effect  of  this  rule  on  the  liability  of  shareholders  to  creditors.     §  1566. 

statements  of  what  the  law  was  and  is  aside  from  recent  J<'ederal  and  State 
holdings.     §  1567. 

the  leading  case,  Upton  v.  TribilcocTc,  considered.     §  1568. 

distinction  between  the  English  and  American  cases.     §  1569. 

continued:  American  doctrine  that  directors  are  trustees  for  creditors.     §  1570. 

source  of  the  American  doctrine  that  the  capital  stock  of  a  corporation  is  a  trust 
fund,  etc.     §  1571. 

this  doctrine  not  found  in  modern  English  books.     §  1572. 

further  distinction  between  the  English  and  American  cases.     §  1573. 

further  distinction  between  the  doctrine  of  the  English  and  American  cases: 
power  of  English  companies  to  make  their  own  regulations  touching  their 
capital  and  stock.     §  1574. 

a  corporation  canuot  convert  this  trust  fund  into  an  ordinary  debt.     §  1575. 

nor  divide  it  among  its  members,  leaving  their  debts  unpaid.     §  1576. 

nor  release  its  members  from  paying  for  their  shares.     §  1577. 

nor  agree  that  unpaid  shares  shall  be  deemed  fully  paid  up.     §  1578. 

agreements  that  shares  shall  be  deemed  "fully  paid  up."    §  1579. 

such  agreements  frauds  on  other  shareholders.     §  1580. 

not  necessary  that  other  shareholders  should  prove  that  they  were  actually  mis- 
led.    §  1581. 

what  agreements  avoided  by  the  rule.     §  1582. 

effect  of  recital  in  oertifioate  that  the  stock  is  "full  paid."    §  1583. 

substituting  the  paid-up  shares  of  another  member.     §  1584. 

stock  paid  up  and  money  loaned  back  to  stockholder.     §  1585. 

stock  issued  to  bondholders  as  a  bonus.     §  1586. 

contrary  view  that  receiver  of  shares  issued  as  a,  gratuity  not  liable  to  creditors. 
§  1587. 

bonds  issued  to  shareholders  as  a  bonus,  or  to  indemnify  them  against  assess- 
ments.    §  1588. 

bonds  of  corporation  issued  to  stockholders  as  a  bonus.     §  1589. 

when  such  an  arrangement  valid  as  between  the  company  and  the  stockholders. 
§  1590. 

may  be  valid  as  between  the  members  personally.     §  1591. 
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in  England  the  company  is  estopped  by  its  contract  from  demanding  payment, 

but  may  have  damages  for  the  fraud.     §  1592. 
authority  to  sell  bonds  no  authority  for  selling  stock  at  less  than  par.     §  1593. 
may  issue  its  stock  at  par  in  payment  of  its  debts.     §  1594. 
issuing  shares  at  less  than  par  to  pay  past  indebtedness.     §  1595. 
further  of  this  subject.     §  1596. 

issuing  shares  as  collateral  security  for  present  advances.     §  1597. 
issuing  new  shares  to  old  stockholders  not  to  be  paid  in  full.     §  1598. 
making  payment  by  reducing  the  capital  stock.     §  1599. 
where  the  capital  stock  is  increased.     §  1600. 
2.  Payment  in  property. 

payment  in  property  allowed  where  statute  does  not  require  payment  in  cash. 

§  1604. 
payment  in  property  generally  allowed.     §  1605. 
payment  must  be  in  money  or  money's  worth.     §  1606. 
further  of  the  money  or  money's  worth  rule.     §  1607. 
English  statements  of  the  same  rule.     §  1608. 
rule  where  the  charter  allows  payment  in  property.     §  1609. 
what  if  such  statute  is  repealed  after  subscription  and  before  incorporation. 

§  1610. 
agreements  to  pay  in  property  collateral  to  the  contract  of  subscription.     §  1611. 
English  decisions  on  this  subject.     §  1612. 
other  English  cases  illustrating  the  rule.     §  1613. 
continued.     §  1614, 
continued.     §  1615. 
true  value  rule.     §  1616. 

standards  by  which  to  determine  the  trne  value  under  this  theory.     §  1617. 
rule  that  the  overvaluation  must  be  fraudulent.     §  1618. 
error  as  to  value  no  evidence  of  fraud.     §  1619. 
illustrations.     §  1620. 

otherwise  as  to  an  overvaluation  with  knowledge.     §  1621. 
illustrations.     §  1622. 

transfer  of  worthless  patented  or  unpatented  inventions.     §  1623. 
view  that  the  contract  must  be  impeached,  for  fraud  in  a  direct  proceeding. 

§  1624. 
when  assignee  in  bankruptcy  of  corporation  cannot  disaffirm.     §  1625. 
whether  fraudulent  overvaluation  should  be  pleaded.     §  1626. 
manner  of  pleading  it.     §  1627. 
consideration  shown  by  parol.     §  1628. 
trial  by  jury  on  the  question  of  fraud.     §  1629. 
effect  of  knowledge  on  the  part  of  creditors.     §  1630. 
part  cash  and  part  property.     §  1631. 

payment  not  compellable  except  according  to  the  contract.     §  1632. 
when  subscription  payable  in  property  is  demandable  in  money.     §  1G33. 
rescission  of  such  contract.     §  1634. 
further  of  the  rescission  of  such  contract.     §  1635. 
no  right  of  action  in  creditors  against  directors  for  fraudulent  overvaluation. 

§  1636. 
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corporation  a  purchaser  for  value,     §  1637. 

these  principles  applicable  to  the  reorganization  of  corporations.     §  1638. 

3.  In  what  kind  i^  property.  * 

doctrine  of  preceding  article  restated.     §  1642. 

corporation  cannot  accept  payment  in  specific  property  which  it  is  not  author- 
ized to  hold.     §  1643. 

what  kind  of  property  is  "money's  worth  "  to  the  corporation.     §  1644. 

incorporating  a  partnership  and  transferring  its  property  in  exchange  for  shares. 
§  1645. 

payment  in  services  at  less  than  par  value  of  the  shares.     §  1646. 

illustrations.     §  1647. 

payment  in  newspaper  puffing  and  advertising.     §  1648, 

continued:  no  objection  that  editorials  were  published  gratuitously.     §  1649. 

in  case  of  insurance  companies,  payment  by  commissions  on  business.     §  1630. 

payment  by  serving  as  director  and  giving  the  corporation  one's  business.    §  1651. 

issuing  shares  to  ofBcers  in  payment  of  salary.     §  1652. 

miscellaneous  considerations  as  to  payment  in  services.     §  1653. 

payment  in  securities  other  than  money.     §  1654. 

payment  of  collateral  security,     §  1655. 

payment  in  certified  checks.     §  1656. 

validity  of  payment  by  giving  promissory  note.     §  1657. 

effect  of  such  payment  or  settlement.     §  1658. 

such  notes  when  negotiable.     §  1659. 

valid  in  the  hands  of  indorsees.     §  1660. 

indorsee  entitled  to  subrogation.     §  1661. 

4.  Doctrine  that  corporation  can  givt  away  its  unissued  sliares. 

cases  denying  or  limiting  the  foregoing  principle,     §  1665, 

new  doctrine  that  a  corporation  can,  as  against  creditors,  give  away  its  unissued 
shares.     §  1666. 

continued:  doctrine  that  a  corporation  can  issue  its  shares  in  payment  of  labor 
and  materials,     §  1667, 

comments  on  the  decision  so  holding.     §  1668. 

continued:  refusing  to  follow  the  construction  put  by  the  State  courts  upon 
their  own  statutes  of  incorporation.     §  1669. 

as  shown  in  the  Missouri  case  of  Schichle  v.  Watts,     %  1670, 

and  by  other  decisions  in  that  State,     §  1671. 

Missouri  decisions  further  considered.     §  1672. 

as  shown  by  a  decision  of  the  Snpreme  Court  of  Iowa.     §  1673. 

statutory  exceptions  to  the  foregoing  doctrine.     §  1674. 

view  that  rule  not  applicable  to  subsequent  creditors  with  notice.     §  1675. 

nor  to  any  person  who  gives  credit  with  knowledge  of  the  manner  in  which  pay- 
ment has  been  made  or  secured.     §  1676. 

5.  Sights  of  bona  fide  purchasers  of  unpaid  shares. 

status  of  honafidt  purchasers  of  so-called  "paid-np  shares.''    §  1680. 
protected  although  the  certificates  do  not  recite  "paid-up.''    §  1681. 
unsoundness  of  this  view.     §  1682. 
illustrations  of  the  rule.     §  1683. 
illustrations  continued.     §  1684, 
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otherwise  a  subsequent  purchaser  with  notice.     §  1685. 

when  record  of  deed  not  noticed.     §  1686. 

surrender  of  unpaid  shares  and  reissue  to  hcmafide  subscriber.     §  1687. 

6.  Miscellaneotts  holdings. 

statutes  ai)d  constitutional  provisions  on  the  subject.     §  1691. 

right  to  vote  before  shares  paid  for.     §  1692. 

time  of  payment.     §  1693. 

place  of  payment.     §  1694. 

index  to  cases  turning  en  peculiar  circumstances.     §  1695. 

issuing  unsubscribed  stock  at  par  where  it  is  worth  more.     §  1696. 

construction  of  particular  charter.     §  1697. 

7.  Forfeiture  of;  power  to  forfeit  and  how  exercised. 

requisites  of  a  valid  forfeiture:  a  lawful  authority  and  a  declared  intention  to 

forfeit  carried  into  effect.     §  1762. 
power  to  forfeit  must  be  conferred  by  statute.     §  1763. 
an  expressed  and  bona  fide  intention  to  forfeit.     §  1764. 
the  intention  must  be  carried  into  effect  formally.     §  1765. 
power  must  be  exercised  in  mode  prescribed  by  statute:  by-law,  when  necessary. 

§  1766. 
illustration  of  this  principle.     §  1767. 
when  by-law  forfeiting  shares  invalid.     §  1768. 
the  assessments  must  be  legal.     §  1769. 

corporation  must  comply  with  conditions  on  its  part.     §  1770. 
forfeiture  enforceable  although  project  subsequently  abandoned.     §  1771. 
but  dissenting  shareholder  may  recover  back  his  installments.     §  1772. 
waiver  of  right  of  forfeiture  by  failing  to  sell  for  each  delinquency.     §  1773. 
previous  misappropriation  of  corporate  funds.     §  1774. 
estoppel  to  forfeit  shares  of  a  member.     §  1 775. 
waiver  of  forfeiture  for  non-payment  of  premium.     §  1776. 
notice  of  the  intention  to  forfeit.     §  1777. 
mode  of  sale.     §  1778. 
what  notice  of  sale  must  be  given.     §  1779. 
instance  of  defective  compliance  with  the  statute  as  to  notice  of  sale.     §  1780. 

8.  Effect  of  such  forfeitures. 

view  that  the  remedy  by  forfeiture  of  shares  is  cumulative  merely.     §  1784. 

when  exclusive.     §  1785. 

effect  of  forfeiture  pending  action  for  assessments.     §  1786. 

corporation  may  sue  for  balance  due  after  forfeiture  and  sale,     §  1787. 

statutory  right  of  action  for  residue.     §  1788. 

illustration:  case  of  a  double  assessment.     §  1789. 

shareholder  entitled  to  residue.     §  1790. 

status  of  the  shares  after  forfeiture.     §  1791. 

what  forfeiture  releases  shareholder's  liability.     §  1792. 

and  releases  bis  liability  to  creditors.     §  1793. 

this  subject  farther  explained.     §  1794. 

further  explanation  of  the  principle.     §  1795. 

statutory  exceptions  to  this  rule.     §  1796. 

not  so  as  to  ultra  vires  forfeitures.     §  1797. 
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effect  of  acquiescence  and  laches.     §  1798. 

continued:  the  English  doctrine  stated.     §  1799. 

distinction  between  the  American  and  English  cases.     §  1800. 

illustrations  of  uUra  vires  forfeitures.     §  1801. 

collusive  forfeitures.     §  1802. 

presumption  that  stock  was  regularly  forfeited.     §  1803. 

9.  Relief  against  such  forfeitures. 

when  equity  will  relieve  against  forfeiture.     §  1806. 

no  relief  where  stockholder  has  acquiesced  until  change  of  circumstances.    §  1807' 

no  relief  unless  stockholder  offers  to  pay  up.     §  1808. 

no  relief  against  forfeiture  by  managers  after  assignment  for  creditors.     §  1S09. 

injunction  granted  against  forfeiture  where  shares  are  paid  in  full.     §  1810. 

10.  Powers  of  corporation  in  relation  to  its  own  shares. 

its  principles  governing  the  distribution  of  stock.     §  2040. 

legal  requisites  of  a  valid  issue  of  stock.     §  2041. 

special  stock  in  Massachusetts.     §  2042. 

right  of  the  holder  of  the  certificate,  under  an  invalid  issue  of  stock,  to  rescind. 

§2043. 
loss  of  certificate  of  stock — issue  of  new  one.     §  2044. 
suit  by  the  company  to  determine  conflicting  equities  of  holders  of  duplicate 

certificates.     §  2045. 
liability  of  the  corporation  for  overissues,     §  2046. 
motive  of  a  valid  issue  of  stock  not  examinable.     §  2047. 
no  power  to  issue  its  stock  at  less  than  par.     §  2048. 
purchaser  of  such  stock  may  rescind.     §  2049. 

right  of  prior  stockholders  to  reduce  it  to  amount  already  paid.     §  2050. 
power  of  a  corporation  to  pledge  its  unissued  shares.     §  2051. 
corporation   may  be  estopped  from  denying  its  power  to  pledge  its  unissued 

shares.     §  2052. 
view  tliat  a  charter  power  to  mortgage  capital  stock  refers  to  actual,  and  not 

potential  stock.     §  2053. 
corporation  cannot  purchase  its  own  shares.     §  2054. 

notwithstanding  such  purchases,  stockholders  remain  liable  to  creditors.     §  2055. 
rescission  of  such  contracts.     §  2056. 
liability  of  directors  in  such  cases.     §  2057. 
jipplicatious  of  the  rule.     §  2058. 
shareholders  liable  to  receiver  of  corporation.     §  2059. 
a  corporation  may  be  vested  with  such  power  by  its  charter.     §  2060. 
charter  under  which  company  may  purchase  its  own  stock.     §  2061. 
view  that  corporation  may  buy  and  sell  its  own  shares.     §  2062. 
creditors  alone  can  impeach  a  sale  of  stock  to  the  company.     §  2063. 
view  that  the  corporation  may  be  the  beneficial  owner  of  its  own  shares.     §  2064. 
power  of  national  banks  in  this  respect.     §  2065. 
ultra  vires  no  defense  to  note  given  for  such  stock.     §  2066. 
cannot  purchase  of  one  stockholder  to  the  exclusion  of  others.     §  2067. 
exceptions  to  the  foregoing  rule.     §  2068. 

power  to  reissue  such  purcliaseil  shares — merger — revival.     §  2069. 
one  corporation  cannot  subscribe  for  shares  in  auother.     §  2070. 
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but  may  sometimes  acquire  shares  in  another.     §  2071. 

contract  of  the  corporation  to  pay  in  its  own  stock — what  amounts  to  a  default- 
§  2072. 
11.  Transfers  of  eharea.    See  Transfers  of  Shakes. 

right  of  alienation.     §§  2300-2313. 

lien  of  corporation  on  its  shares.     §§  2317-2344, 

nature  of  share  certificates.     §§  2348-2363. 

formalities;  registration.     §§  2365-2384. 

unregistered  transfers.     §§  2387-2405. 

priorities  as  between  attaching  creditors  and  unrecorded  transferees.     §§  2409. 
2421. 

compelling  transfers  in  equity.     §§  2425-2441. 

mandamus  to  compel  transfers.     §  2443. 

action  at  law  for  refusal  to  register.     §§  2447-2468. 

measure  of  damages  for  refusing  to  transfer.     §§  2471-2483. 

fiduciary  relation  between  company  and  stockholder.     §§  2486-2490. 

its  liability  for  wrongful  transfers.     §§  2493-2513. 

its  duties  and  responsibilities  where  certificates  are  lost  or  stolen.    §§  2516-2525, 

transfers  of  shares  held  in  trust.  §§    2527-2551. 

liability  for  transferring  on  forged  powers  of  attorney.     §§  2555-2583. 
11.  Bonafidepurcliasers  of  shares.     See  Bona  Fide  Pubchasebs. 

in  general.     §§  2587-2601. 

who  are  such  purchasers.     §§  2603-2B10. 

13.  Pledges  and  mortgages  of  shares.     See  Pledqes. 
nature  and  incidents  of  the  contract.     §§  2615-2629. 
validity  as  against  third  parties.     §§  2633-2639.     • 
returning  the  identical  certificate.     §§  2642-2653. 
enforcing  the  contract.     §  2656  et  seq. 

action  by  pledgor  for  conversion.     §§  2684-2689. 

14.  Dealings  in  shares  wHh  and  through  brokers. 

view  that  the  relation  between  broker  and  customer  is  that  of  pledgee  and 

pledgor.     §  2692. 
when    broker    purchasing    for  customer    may  resell   for    his    own     account. 

§  2693. 
whether  sale  without  notice  is  conversion.     §  2694. 
right  of  broker  to  sell  for  failure  to  keep  good  margin.     §  2695. 
right  of  broker  to  reimbursement  for  advances  notwithstanding  sale  without 

notice.     §  2696. 
a  different  rule  where  the  shares  have  been  paid  for.     §  2697. 
broker  identified  by  a  third  party.     §  2698. 

limits  within  which  the  parties  may  make  their  own  contracts.     §  2699. 
usage  of  brokers.     §  2700. 

usages  of  stock  exchange  control  only  so  far  as  reasonable.     §  2701 
rights  of  broker  as  against  his  principal  in  respect  of  stock  purchased  for  the 

latter  but  not  received.     §  2702. 
factor's  lieu:  purchases  for  agent  of  unnamed  principal.     §  2703. 

15.  "Options,"  "futures,"  "straddles." 

sales  for  future  delivery:  when  tender  good  after  expiration  of  time.        §  2706. 
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option  deals:  doctrine  that  no  purchase  need  actually  be  made  by  the  broker. 

§  2707. 
consti'uction  of  an  option  expiring  at  the  end  of  the  year.     §  2708. 
liability  of  broker  to  principal  for  wrongfully  closiug  oat  a  "  straddle."     §  2709. 
construction  of  statutes  enacted  to  prevent  stock-jobbing.     §  2710. 
dealing  prohibited  by  statute:  when  purchase  not  in  pari  delicto.     §  2711. 

16.  Loans. 

loan  of  shares  declared  to  be  a  mutuum.     §  2714. 

illustration:  transaction  held  to  be  in  the  nature  of  a  mutuum.     §  9715. 
doctrine  that  the  lender  loses  his  right  of  action  by  waiting  until  the  stock 
which  he  loaned  has  become  extinguished.     §  2716. 

17.  Salts  of. 

whether  shares  of  stock  within  the  statute  of  frauds.     §  2719. 

motives  of  purchase  immaterial.     §  2720. 

purchases  by  officers  of  stockholders.     §  2721. 

whether  agreement  to  purchase  construed  to  be  at  par  or  market  value.     §  2722. 

conditional  sales  of  shares.     §  2723. 

measure  of  damages  for  failure  to  deliver  shares.     §  2724. 

interpretation;  contract  held  to  be  executed  and  to  pass  title.     §  2725. 

measure  of  damages  for  deceit  inducing  purchase  of  shares.     §  2726. 

market  price  of  stock  on  a  given  day.     §  2727. 

specific  performance  oi  contract  for  purchase  of  shares.     §  2728. 

when  equity  will  grant  relief  to  the  vendor.     §  2729. 

circumstances  under  which  specific  performance  not  decreed.     §  2730. 

interpretation  of  contract  of  sale  reserving  "  all  profits  and  dividends."    §  2731. 

Bale  or  executory  agreement.     §  2732. 

various  decisions  touching  sales  of  shares,     §  2733. 

18.  Warranties. 

express  warranty  in  the  sale  of  shares.     §  2737. 

no  implied  warranty  that  directors  will  accept  purchaser.     §  273S. 

no  implied  warranty  that  the  corporation  is  a  corporation  de  jure.     §  2739. 

no  implied  warranty  against  fraudulent  overissue.     §  2740. 

a  contrary  view.     §  2741. 

cases  to  which  the  foregoing  principle  does  not  apply.     §  2742. 

19.  Other  dealings. 

law  of  the  place.     §  2746. 

reduction  by  husband  of  wife's  shares  into  his  possession,     §  2747. 

what  acts  indicate  a  purpose  on  the  part  of  husband  not  to  reduce.wife's  shares 
into  his  possession.     §  2748. 

assignment  by  married  woman  in  pledge  to  secure  debt  of  husband.     §  2749. 

apportionment  as  between  legatees.     §  2750, 

shares  held  by  a  partnership:  effect  of  succession  in  the  firm.     §  2751. 

sale  by  heir  no  estoppel  against  him  as  administrator:     §  2752. 

liability  for  intermediate  assessments  in  case  of  a  sale  with  an  option  of  re-pur- 
chase.    §  2753. 

when  stockholders  estopped  from  impeaching  validity  of  shares.     §  2754. 

efifect  of  by-law  giving  to  other  stockliolders  a  right  of  pre-emption.     §  2755. 

particular  contracts  relating  to  corporations  construed.     §  2756. 
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20.  Execution  and  attachment  against  shares;  in  general. 

shares  of  corporate  stock  subject  to  execution  and  attachment.     §  2765. 

when  shares  in  foreign  corporations  leviable.     §  2766. 

attachment  of  shares  not  an  encumbrance  of  the  property  of  the  corporation. 
§  2767. 

rights  of  the  purchaser  at  the  execution  sale.     §  2768. 

attachment  by  the  corporation  itself.     §  2769. 

cireumstanoes  charging  the  corporation  with  notice.     §  2770. 

whether  equitable  title  of  unregistered  transferee  subject  to  attachment. 
§  2771. 

shares  of  stock  fraudulently  transferred  liable  to  attachment,  although  transfer 
registered.     §  2772. 

or  to  seizure  and  sale  under  execution.     §  2773, 

same  result  under  view  that  statute  is  declaratory  of  common  law.     §  2774. 

whether  purchaser  entitled  to  maintain  bill  in  equity  before  acquiring  posses- 
sion.    §  2775. 

view  that  attachment  seizes  only  the  legal  title  as  shown  by  the  corporate 
books.     §  2776. 

view  that  equity  of  redemption  in  shares  is  attachable.     §  2777. 

levy  upon  stock  held  in  the  name  of  a  nominal  owner.     §  2778. 

Pennsylvania  statute  requiring  affidavit  and  recognizance.     §  2779. 

rights  of  corporation  as  against  attaching  creditors.     §  2780. 

continued:  decisions  on  particular  states  of  fact.     §  2781. 

rights  of  subsequent  bona  fide  purchaser,  where  corporation  issues  a  new  cer- 
tificate to  the  purchaser  at  a  void  judicial  sale  of  the  shares.     §  2782. 

21.  Execution  and  attachment — procedure. 

situs  of  corporate  stock  for  the  purpose  of  seizure  by  attachment  or  execution. 
§  2786. 

effect  of  statute  making  foreign  corporations  domestic  corporations.     §  2787. 

statute  authorizing  execution  against  corporate  stock  must  be  substantially  com- 
plied with.     §  2788. 

duties  and  responsibilities  of  levying  officers.     §  2789. 

manner  of  making  levy.     §  2790. 

duty  of  secretary  of  corporation  to  give  information.     §  2791. 

notice  of  officer  of  corporation.     §  2792. 

but  sheriff's  return  and  conveyance  must  identify  the  number  of  shares.    §  2793. 

remedy  of  execution  purchaser  to  compel  transfer.     §  2794. 

duty  and  responsibility  of  the  corporation  in  respect  of  such  sales.     §  2795. 

equitable  action  to  subject  railway  shares  held  by  the  county.     §  2796. 

action  for  permitting  transfers  in  contravention  of  a  charging  order.     §  2797. 

when  transfer  to  purchaser  not  compelled.     §  2798. 

22.  Taxation  of  shares.     See  Taxation. 
general  considerations.     §§  2803-2807. 

double  taxation  in  respect  of  shares.     §§  2810-2819. 
exemptions  from  taxation.     §§  2823-2840. 
situs  of  shares  for  purpose  of  taxation.     §§  2846-2851. 
questions  relating  to  assessment  and  collection.     §§  2913-2919. 

23.  Miscellaneous. 
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assessments  and  calls.     See  Capital  Stock,  snbd.  4. 

surrender  of  shares.     §§  1511-1528. 
Situs. 

See  Taxation. 

of  stock  shares  for  purposes  of  taxation.     §§  2846-2851, 

of  shares  for  taxation.     §§  2''4:6-2851. 

of  interstate  property  for  taxation.     §  8095. 

of  ships  at  sea.     §  8096. 

of  rolling  stock  of  interstate  railway  companies.     §  8097. 
Slack-water  navigation. 

company,  organization  of.     §  178. 
Slander. 

See  Torts. 
Sleeping-car  companies. 

taxation  of.     §  8125. 
Soldiers'  monuments. 

organization  of  company  for  erection  of.     §  179. 
Special  charters. 

See  Charters. 
Special  deposits, 

power  of  banks  to  receive.     §  5951. 
Special  statutes. 

See  Constitutional  Kbsteaints,  subd.  3. 
Specific  performance. 

enforcement  of  against  corporation.     §  7407. 
Speculative  contracts. 

See  Futdkes. 
Sporting. 

organization  of  sporting  company.    §  180. 
Spurious  stock. 

See  Shares. 
Stage  coaches. 

organization  of  stage  coach  company.     §  181. 
Statute  of  frauds. 

See  Transfers  of  Sharks. 
Statutes. 

See  Charters;  Organization. 

of  incorporation,  construction.     §§  200-210. 

providing  for  consolidation  of  corporations.     §§  305-316. 

imposing  personal  liability  on  stockholders.     §§  3013-3027. 

constitutional  restraints  as  to  title  of.     §§  607-627. 

punishing  refusal  to  inspect  books  and  papers.     §§  4410-4416. 

imposing  conditions  upon  foreign  corporations.     §§  7928-7944. 

creating  or  extending  right  of  action  against  foreign  corporation.     §  7997. 

relating  to  service  of  process.     §§  8019. 
Statutory  liability. 

Of  directors  and  officers  to  creditors.     See  Directors,  subd.  13. 
Stock. 

See  Capital  Stock. 
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1.  Liability  of  stociholdere  to  creditors  —  extent  of  at  common  law. 

non-liability  of  members  at  common  law.  §  2925. 

liability  of  members  of  unincorporated  joint-stock  company,     §  2926. 

members  of  corporation  cannot  enlarge  liability  by  a  by-law,  resolution,  etc. 

§  2927. 
but  may  enlarge  their  liability  by  contract.     §  2928. 
liable  to  make  good  to  creditor  the  amount  due  on  their  shares.     §  2929. 
this  rule  under  various  constitutions  and  statutes.     §  2930. 
exception  as  to  the  necessity  of  a  call.     §  2931. 
liability  exhausted  by  payment.     §  2932. 
not  liable  to  creditors  when  not  liable  to  corporation.     §  2933. 
exception  in  favor  of  bona  fide  purchasers  in  good  faith.     §  2934. 
exception  where  shares  have  been  transferred  in  pledge  by  the  corporation  to 

the  shareholder.     §  2935. 
illustration:  creditor  of  corporation  holding  its  stock  as  collateral  security  and 

voting  it.     §  2936. 
liability  of  pledgee  of  a  sharenolder,     §  2937. 

in  case  of  agreement  by 'one  corporation  to  assume  debts  of  another.     §  2938. 
where  the  corporation  engages  in  other  businesa  than  that  authorized  by  its 

charter  or  articles.     §  2939. 
where  the  formation  of  the  corporation  is  prohibited  by  law  or  public  policy. 

§  2940. 
where  the  business  for  which  the  corporation  is  formed  is  illegal.     §  2941. 
members  of  religious  corporations  may  be  personally  liable.     §  2942. 
shareholders  personally  liable  for  frauds  committed  in  dealing  with  corporate 

assets.     §  2943. 
not  personally  liable  for  securing  to  themselves  a  fraudulent  preference.    §  2944. 
not  personally  liable  for  ultra  vires  debts.     §  2943. 
liability  of  sole  stockholder.     §  2946. 

2.  Liability  in  equity  on  ground  that  capital  is  a  trust  fund, 

capital  stock  a  trust  fund  for  creditors.     §  2951. 

including  unpaid  subscriptions.     §  2952. 

recent  qualifications  of  this  doctrine.     §  2953. 

stockholders  withdrawing  the  capital  of  the  corporation  bound  to  make  it  good. 

§  2954. 
Tule  not  varied  by  a  public  registration.     §  2955. 
this  trust  fund,  how  pursued  by  creditors.     §  2956. 
grounds  on  which  courts  of  equity  proceed.     §  2957. 
cases  in  which  equitable  relief  is  invoked.     §  2958. 
grounds  of  equitable  relief  where  stock  is  not  paid  in.     §  2959. 
equity  will  compel  directors  to  make  assessments.     §  2960. 
or  make  the  assessments  by  its  own  methods.     §  2961. 
bona  fide  dividends  of  profits.     §  2962. 

grounds  of  equitable  relief  where  stock  is  improperly  divided.     §  2963. 
creditors  entitled  to  share  ratably.     §  2964. 

3.  Liability  before  organization  and  capital  paid  in. 

preliminary.     §  2968. 
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until  legal  organization,  oo-adventurers  liable  as  partners.     §  2969. 

wiiat  evidence  necessary  to  charge  a  person  as  such  a  partner.     §  2970. 

theories  on  which  members  have  been  held  liable.     §  2971. 

will  be  entitled  to  contribution  among  themselves.     §  2972. 

when  partners  liable  by  estoppel  after  incorporation.     §  2973. 

liability  of  members  of  joint-stock  company  afterwards  incorporated.     §  2974. 

distinction  between  prerequisite  steps  and  directory  provisions.     §  2975. 

failing  to  file  such  artfcles  as  comply  with  the  statute.     §  2976. 

failing  to  publish  statutory  notites  of  incorporation.     §  2977. 

recording  a  certificate  does  not  cure  defective  articles.     §  2978. 

failing  to  keep  corporate  books.     §  2979. 

failure  to  comply  with  a  statute  requiring  the  posting  of  by-laws.     §  2980. 

increasing  capital  stock  without  filing  new  certificate,  etc.     §  2981. 

individual  liability  of   stockholders  who  have  not   paid  their  subscriptions. 

§  2982. 
statntory  liability  until  capital  paid  and  certificate  thereof  filed,     §  2983. 
this  liability,  how  measured :  illustrations  of  it.     §  2984. 
further  of  this  liability.     §  2985. 
retroactive  effect  of  such  statutes.     §  2986. 
their  extra-territorial  effect,     §  2987. 
what  if  there  is  no  such  statute.     §  2988. 
liability  of  corporators  before  stock  is  distributed.     §  2989. 

corporation  and  stockholders  estopped  to  set  up  irregularity  of  corporate  organ- 
ization.    §  2990. 
conclusiveness  of  the  certificate  of  incorporation.     §  2991. 
whether  creditor  estopped  by  contracting  with  corporation  as  such.     §  2992. 
prima  facie  evidence  and  burden  of  proof.     §  2993. 

4.  Constitutional  provisions  creating  and  abolishing  individual  liahility. 

constitutional  guaranties  securing  creditors  of  corporations.     §  2998. 

constitutional  provisions  restricting  the  liability  to  unpaid  subscriptions.    §  2999. 

constitutional  provisions  creating  a  superadded  or  double  liability,     §  3000. 

provision  for  a  proportional  individual  liability,     §  3001. 

constitutional  guaranty  securing  creditors  of  banking  companies.     §  3002. 

whether  these  constitutional  provisions  are  aelf-enforciug,     §  3003. 

further  of  this  subject.     §  3004, 

effect  of  a  constitutional  provision  creating  a  double  liability.     §  3005. 

Missouri  Constitution  of  1865,  and  statute  thereunder.     §  3006. 

effect  of  Missouri  constitutional  amendment  abolishing  this  double  liability. 
§  3007. 

creditor  may  waive  constitutional  or  statutory  right  to  proceed  against  stock- 
holders.    §  3008. 

incorporating  ostensibly  for  another  business  in  order  to  evade  the  rule  of  indi- 
vidual liability.     §  3009. 

5.  Construction  of  statutes  imposing  personal  liability  on  stockholders, 

statutes  creating  individual  liability  construed  strictly.     §  3013. 
doctrine  of  strict  construction  denied.     §  3014. 
cases  supporting  a  remedial  construction.     §  3015, 
rule  of  faithful  or  sensible  construction.     §  3016. 
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such  statutes,  if  penal,  strictly  construed.     §  3017. 

what  statutes  of  individual  liability  penal,  and  what  not.     §  3018. 

statute  supplanting  one  more  onerous.     §  3019. 

statutory  remedy  to  be  followed.     §  3020. 

not  construed  as  retroactive,     §  3021. 

liability  governed  by  statute  in  force  when  debt  created.     §  3022. 

statutory  descriptions  of  the  persons  chargeable  as  stockholders.     §  3023. 

words  importing  a  superadded  individual  liability  to  the  amount  of  stock  held. 

§  3024. 
whether  release  of  corporation  under  insolvent  law  releases  shareholders.    3025. 
individual  liability  survives  in  personal  representative,     §  3026, 
decisions  under  particular  statutes.     §  3027. 

6.  Constitutional  qxiestions  arising  under  such  statutes. 

general  doctrine:  legislative  alteration  of  the  charter  void.     §  3031. 

statutes  imposing  individual  liability  unconstitutional  as  to  existing  charters. 
§  3032. 

statutes  imposing  liability  for  future  debts.     §  3033. 

exception  where  the  right  of  repeal  is  reserved.     §  3034. 

statutes  affecting  the  remedy  merely  not  invalid.     §  3035. 

what  statutes  taking  away  remedies  against  stockholders  have  been  held 
valid.     §  3036. 

statutes  giving  a  new  or  additional  remedy  to  creditors.     §  3037. 

waiver  by  stockholder  of  constitutional  immunity.     §  3038. 

invalidity  of  statutes  substituting  liability  of  corporation  for  liability  of  mem- 
bers.    §  3039. 

statutes  repealing  individual  liability  laws,  if  retroactive,  void.     §  3040. 

otherwise  in  case  of  stockholders  subsequently  joining,     §  3041. 

summary  remedies  not  unconstitutional.     §  3042, 

7.  Extraterritorial  force  of  such  statutes. 

liability  of  resident  stockholders  in  foreign  corporation  determined  by  law  of 

domicile  of  corporation.     §  3046. 
where  the  liability  is  in  respect  of  unpaid  shares.     §  3047. 
suit  by  foreign  receiver  to  enforce  this  liability.     §  3048. 
stockholder  bound  by  decree  in  insolvent  proceeding  without  notice.     §  3049. 
individual  liability  enforced  ex  comitate,  unless  penal,     §  3050. 
illustrations.     §  3051. 
what  statutes  of  individual  liability  are  penal,  and  not  enforceable  in  another 

State.     §  3052. 
liability  of  members  of  migrating  corporation.     §  3053. 
where  the  governing  statute  of  the  foreign  corporation  imposes  the  individual 

liability  and  prescribes  the  remedy,     §  3054. 
where  the  foreign  statute  requires  a  suit  in  equity.     §  3055. 
this  doctrine,  bow  applied  in  Massachusetts.     §  3056. 
and  in  West  Virginia.     §  3057. 
applied  in  Massachusetts  so  as  to  deny  actions  at  law  given  by  the  law  of  the 

domicile  of  the  corporation.     §  3058. 
comments  on  the  Massachusetts  doctrine.     §  3059. 
contrary  holdings  on  the  same  subject.     §  3060. 
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ancillary  suit  in  Massachusetts  for  discovery.     §  3061. 

resident  members  of  resident  corporations  liable  on  foreign  contracts.     §  30S2. 

interpretation  of  the  foreign  statute  in  the  foreign  forum  followed.     §  3063. 

remedy  according  to  the  law  of  the  forum.     §  3064. 

whether  foreign  stockholders  entitled  to  contribution  from  resident  stockholders. 

§  3065. 
reviving  a  judgment  against  corporation  to  reach  property  of  non-resident  mem- 
bers within  the  State.     §  3066. 

8.  Statute  creating  a  Joint  and  several  liability  as  partners. 

classification  of  the  statutory  liability  of  stockholders.     §  3071. 

nature  of  the  liability  of  partners.     §  3072. 

stockholders  so  liable  until  organization  perfected  and  capital  paid  in,     §  3073. 

other  cases  where  they  are  liable  as  partners.     §  3074. 

"double  liability,"  when  regarded  as  that  of  partners,     §  3075. 

liability  as  partners  attaches  to  members  who  are  such  when  debt  contracted. 

§  3076. 
liability  as  partners  that  of  principal  debtors,  not  that  of  guarantors  or  sureties. 

§  3077. 
direct  action  against  the  members  as  partners.     §  3078. 
limitation  runs  from  contracting  of  debt.     §  3079. 

liability  several  as  well  as  joint:  assets  of  deceased  stockholders  liable.     §  3080. 
unlimited  several  liability  without  right  of  contribution.     §  3081. 
liability  of  stockholder  not  merged  by  judgment  against  corporation,     §  3082. 

9.  Statutes  creating  a  several  liability, 

nature  and  divisions.     §  3086. 

limited  several  or  double  liability  according  to  stock  held,     §  3087. 

further  of  this  superadded  "double  liability."    §  3088. 

individual  liability  for  amounts  withdrawn  or  not  paid  in.     §  3089. 

liability  for  failure  to  fie  certificates,  post  notices,  etc.     §  3090. 

liability  for  frauds  under  the  Iowa  statute.     §  3091. 

liability  in  the  proportion  which  the  members'  shares  bear  to  the  corporate  in- 
debtedness.    §  3092. 

further  of  these  statutes.     §  3093. 

whether  solvent  shareholders  liable  to  make  good  defaults  of  insolvent  ones. 
§  3094. 

liable  "  to  the  amount  of  his  stock,"  etc.     §  3095, 

liability  to  amount  of  nominal  capital,     §  3096, 

liability  " for  aU  losses,"  etc.     §  3097. 

not  a  liability  to  the  corporation.     §  3098. 

must  be  imposed  by  statute.     §"3099. 

stockholders  liable  upon  their  own  interpretation  of  their  charter.     §  3100. 

effect  of  statutory  revision,     §  3101. 

individual  liability  does  not  depend  upon  stock  being  paid  for.     §  3102. 

individual  liability  of  married  women  as  stockholders.     §  3103. 

individual  -liability  of  stockholders  in  national  banks.     §  3104. 

10.  For  wliat  debts  these  statutes  make  stockholders  liable. 
meaning  of  the  word  "  debt "  in  such  statutes.     §  3110. 

view  that  judgment  for  damages  for  tort  not  a  "debt."     §  3111. 
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the  opposing  view.     §  3112. 
unliquidated  damages.     §  8113. 

other  demands  deemed  to  arise  ex  contractu.     §  3114. 
ult7-a  vires  dehta.     §3115. 
debts  barred  by  limitation.     §  3116. 
liability  not  revived  or  extended  by  renewals.     §  3117. 
debts  created  by  indorsement.     §  3118. 
debts  contracted  after  suspension.     §  3119, 

debts  accruing  from  money  loaned  and  misappropriated.     §  3120. 
deposits  in  savings  banks  where  no  certificates  are  issued.     §  3121. 
rent  accruing  on  existing  leases  after  insolvency.     §  3122. 
mortgage  debts  under  a  statute.     §  3123. 
debt  paid  by  surety.     §  3124. 
debts  due  to  other  stockholders.     §  3125. 
debts  due  to  officers  of  the  corporation.     §  3126. 
when  a  debt  is  deemed  to  have  been  contracted.     §  3127. 

11.  Liability  for  interest,  fees,  and  costs. 

stockholder  liable  for  interest,  though  not  in  excess  of  his  statutory  liability, 

§  3132. 
liability  for  interest  from  date  of  suit,  although  in  excess  of  statutory  liability, 

§  3133. 
view  that  interest  is  not  recoverable  of  the  stockholder.     §  3134. 
counsel  fees.     §  3135. 

from  what  date  interest  runs  against  stockholder.     §  3136. 
stockholder  liable  for  costs  of  proceeding  against  him.     §  3137, 
liability  to  costs  where  proceeding  is  in  equity.     §  3138. 

12.  Statutes  making  stockholders  liable  for  debts  due  for  labor,  provisions,  etc 
such  statutes  fairly  construed,  not  extended.     §  3141. 
illustrations.     §  3142. 

such  statutes  extend  to  assignees  of  the  debt.     §  3143. 

such  statutes  include  those  who  work  by  the  piece.     §  3144. 

do  not  extend  to  the  services  of  professional  men.     §  3145. 

engineers  of  works,  master  mechanics,  conductors,  etc.     §  3146. 

manager,  superintendent,  foreman.     §  3147, 

secretary  of  the  corporation,     §  3148. 

book-keeper.     §  3149. 

traveling  salesman,  commercial  traveler.     §  3150. 

assistant  editor  and  reporter.     §  3151. 

contractors.     §  3152. 

another  stockholder.     §  3153. 

another  corporation.     §  3154. 

statutory  right  not  waived  by  receiving  dividend,  etc.     §  3155. 

whether  waived  by  accepting  a  promissory  note.     §  3156, 

whether  waived  by  the  taking  of  "store  orders."     §  3157. 

application  of  payments  by  the  laborer.     §  31.t8. 

to  what  stockholders  liability  attaches:  present  and  past  stockholders.     §  3159 

release  by  the  plaintiff  of  some  of  the  stockholders.     §  3160, 

defenses  available  to  the  stockholder.     §  3161. 
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remedy  at  law  or  in  equity.     §  3162. 
the  complaint  in  such  actions.     §  3163. 
parties  defendant.     §  3164. 

13.  To  what  class  of  shareholders  liabiliiy  attaches. 
rule  in  regard  to  partners.     §  3169. 

general  rule  in  regard  to  stockholders.     §  3170. 

past  members  not  liable  unless  by  statute.     §  3171. 

statutory  liability  of  past  members  in  America.     §  3172. 

exceptional  rule  of  liability  as  partners  attaching  to  those  who  were  stockhold. 
era  when  debt  contracted.     §  3173. 

results  of  these  divergent  views.     §  3174. 

stockholders  becoming  such  subsequent  to  repeal  not  subject  to  double  liability, 
§  3175. 

liability  for  debts  contracted  before  membership.     §  3176. 

exception  where  the  liability  is  that  of  partners.     §  3177. 

exception  where  the  liability  is  in  the  nature  of  a  penalty  for  a  wrongful  act. 
§  3178. 

aa  for  contracting  debts  before  stock  paid  in.     §  3179. 

statutes  under  which  liability  attaches  to  those  who  are  members  at  the  time 
the  liability  is  sought  to  be  enforced,     §  3180. 

statutes  fixing  liability  upon  those  who  were  stockholders  when  payment  re- 
fused.   §  3181. 

at  the  time  of  the  commencement  of  the  action  against  the  corporation.     §  3182. 

at  the  time  when  suit  brought  to  charge  stockholders.     §  3183. 

at  the  time  of  suing  out  scire  facias  for  execution  against  the  stockholder.    §  3184. 

at  the  time  when  execution  against  corporation  returned  nnlla  bona.     §  3185. 

assignee  of  shares  not  liable  for  fraudulent  dividends  received  by  his  assignor. 
§  3186. 

effect  of  renewals.     §  3187. 

14.  Status  and  lidbilUy  of  legal  and  equitable  owners  qf  shares. 
general  rule.     §  3192. 

legal  owner  liable.     §  3193. 

trustees  when  liable  personally.     §  3194. 

statutes  making  the  trust  estate  liable  and  exonerating  the  trustee.     §  3195. 

trustees  holding  shares  for  the  company.     §  3196. 

trustee  concealing  his  trust.     §  3197. 

shares  transferred  to  a  person  in  trust  without  his  knowledge  or  consent. 

§  3198. 
effect  of  trustee  resigning  his  trust.     §  3199. 
taking  shares  in  name  of  fictitious  trustee.     §  3200. 
or  in  the  name  of  any  fictitious  person.     §  3201. 
or  in  the  name  of  persons  non  sui  Juris.    %  3202. 
cestui  que  trust  not  liable.     §  3203. 
except  in  cases  of  fraud.     §  3204. 
whether  the  nominee  also  put  on  the  list.     §  3205. 
assignees  of  insolvent  estates.     §  3206. 
whether  assigned  estate  liable,     §  3207. 
bankruptcy  of  shareholder.     §  3208. 
6S46 


INDEX.  Stockholders 

Stockholders— (Continued). 

if  company  is  wound  up  before  bankruptcy.     §  3209. 

whether  discharge  releases  the  bankrupt  shareholder.     §  3210. 

husband  when  liable  for  wife.     §  3211. 

purchaser  at  execution  sale  of  shares  previously  transferred.     §  3212, 

whether  pledgor  or  pledgee  liable  as  a  shareholder.     §  3213. 

effect  of  company  pledging  its  unissued  shares,     §  3214. 

farther  decisions  on  this  question.     §  3215. 

pledgee  taking  transfer  in  the  name  of  an  irresponsible  party.     §  3216, 

15.  Divestiture  of  liability  by  tranj\ferring  shares — in  general, 
bona  fide  transfer  terminates  liability  of  transferor.     §  3221. 
transferee  succeeds  to  rights  and  liabilities  of  transferor.     §  3222. 

exception  in  favor  of  bona  fide  purchasers  of  shares  which  purport  to  be  paid  up. 

§  3223. 
contrary  rule  under  exceptional  charters  and  statutes.     §  3224. 
exceptional  rule  in  Pennsylvania.     §  3225. 
exceptional  rule  in  Ohio.     §  3226. 

under  Yirj^inia  code  both  transferor  and  transferee  liable.     §  3227. 
exception  in  case  of  liability  for  laborers'  wages.     §  3228. 

16.  Right  of  stockholder  to  divest  his  liability.     See  Transfer  of  Shares. 
right  to  transfer  shares.     §  3231. 

no  implied  power  to  restrain  alienation  of  shares.     §  3232. 

by-laws  restraining  transfers  of  shares  void.     §  32.S3. 

valid  only  so  far  as  necessary  to  protect  rights  of  corporation,     §  3234. 

distinction  between  by-law  and  charter  provision  restraining  such  alienation. 

§  3235. 
bow  as  to  national  banks.     §  3236. 
restraining  transfers.     §  3237, 

by-laws  prohibiting  transfers  while  transferor  indebted  to  corporation.     §  3238. 
interpretations  of  such  regulations.     §  3239. 
not  retroactive,     §  3240. 

when  purchaser  of  shares  chargeable  with  notice  of  such  a  by-law.     §  3241- 
when  transfers  require  approval  of  directors.     §  3242, 

usage  that  stock  not  transferable  where  holder  indebted  to  company.     §  3243. 
effect  of  certificate  transferable  on  its  face.     §  3244. 
power  to  impose  such  restraint  in  the  certificate.     §  3245. 
statutory  lien  of  a  corporation  upon  its  shares.     §  3246. 
lien  created  by  articles  of  incorporation.     §  3247. 
effect  and  extent  of  such  lien.     §  3248. 
effect  of  such  a  lien  upon  indorsera  and  sureties.     §  3249. 
waiver  of  this  lien  by  the  corporation.     §  3250. 

17.  Fraudulent  transfers  to  escape  liability. 

general  rule:  fraudulent  transfers  to  escape  liability  void.     §  3255. 
the  English  distinction  between  real  and  sham  transfers.     §  3256. 
effect  of  procuring  consent  of  the  directors  by  fraud.     §  3257. 
transfers  after  insolvency  or  winding-up  proceedings.     §  3258. 
American  doctrine:  transfers  to  insolvent  or  incapable  persons  to  escape  liabil- 
ity, void  although  out-and-out.     §  3259. 
stress  laid  by  American  judges  on  the  question  of  intent.     §  3260. 
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fraudulent  intent,  how  proved.     §  3261. 
.  ultra  vires  transfers.     §  3262. 
transfers  made  with   the  consent  of   the  directors  but   beyond  their  power. 

§  3263. 
reorganization  for  the  purpose  of  defrauding  creditors.     §  .3264. 
rule  where  real  purchaser  takes  the  transfer  in  the  name  of  an  irresponsible 

person  to  avoid  liability.     §  3265. 
transfers  for  the  benefit  of  creditors  of  shareholders!     §  3266. 

18.  Transfers  to  persons  incapable  of  contracting. 
divisions  of  the  subject.     §  3270. 
transfers  to  infants.     §  3271. 

effect  of  transfer  through  an  infant  to  an  adult.     §  3272, 

what  if  company  wound  up  during  minority.     §  3273. 

ratification  after  majority.     §  3274. 

married  women.     §  3275. 

transfers  of  shares  to  the  company  itself  void.     §  3276. 

exceptions  to  this  rule.     §  3277. 

want  of  knowledge  on  part  of  transferor.     §  3278. 

transfer  to  a,  non-existent  or  fictitious  person.     §  3279. 

19.  Exonei'ation  of  the  transferor. 

general  rule  that  who  is  a  shareholder  determined  by  the  corporate  books. 

§  3283. 
general  rule  that  transferor  is  liable  while  his  name  remains  on  the  books. 

§  3284. 
view  that  transferor  is  relieved  unless  guilty  of  negligence.     §  8285. 
illustrations  of  this  view.     §  3286. 
this  view  denied  in  Ohio.     §  3287. 
rule  where  the  transferor  is  a  director.     3288. 
corporation  may  waive  formality  in  the  transfer.     §  3289. 
where  the  transfer  is  to  the  corporation  itself.     §  3290. 
prohibited  transfers.     §  3291. 

where  the  transferor  owns  and  transfers  all  the  shares.     §  3292. 
statutory  provisions  respecting  notice  of  transfer.     §  3293. 
statutory  provisions  avoiding  transfers  made  within  a  given  time  prior  to  the 

failure  of  the  corporation.     §  3294. 
period  at  which  transfer  inoperative  to  divest  liability.     §  3295. 
where  the  liability  is  for  rent  accruing  after  transfer  under  a  lease  made  before 

transfer.     §  3296. 
when  transferor  cannot  impeach  validity  of  transfer.     §  3297. 

20.  Liability  of  the  transferee. 

transferee  may  be  liable  notwithstanding  informality  of  transfer.     §  3301. 

transfers  to  the  transferee  without  his  cotisent.     §  3302. 

what  will  not  be  evidence  of  such  consent.     §  3303. 

error  in  distinguishing  the  numbers  of  the  shares  not  material.     §  3304. 

not  necessary  that  the  new  certificate  should  have  issued  to  the  transferee. 

§  3305. 
transferee  liable  without  reference  to  the  motive  of  the  transfer.     §  330G. 
retransfer  in  pursuance  of  a  previous  ageemeut.     §  3307* 
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vendor  iu  unregistered  transfer  may  recover  over  against  vendee.     §  3308. 

liability  to  pay  assessments  as  between  vendor  and  purchaser.     §  3309. 

transfer  how  proved  to  make  transferee  liable.     §  3310. 

point  of  time  at  which  liability  attaches  to  transferee.     §  3311. 

shares  transferable  free  from  liability  when  it  has  been  exhausted.     §  3312. 

purchasers  at  execution  sale.     §  3313. 

21.  Liability  of  executors,  administrators,  Jieirs,  and  legatees. 

corporate  shares  pass  not  to  the  heir,  but  to  the  executor  or  administrator.  §  3317. 

the  estate  liable:  not  the  executor  or  administrator.     §  3318. 

doctrine  in  Massachusetts  that  estate  not  liable.     §  3319. 

the  general  American  doctrine.     §  3320. 

distinction  between  a  statutory  penalty  and  a  liability  arising  out  of  contract. 
§  3321. 

charter  extended  and  debts  contracted  after  the  death  of  stockholder.     §  3322. 

whether  executor  or  legatee  a  contributory.     §  3323. 

right  of  executor  to  contribution  against  residuary  legatee.     §  3324. 

heirs  assessable  to  the  extent  of  assets  received  from  ancestor.     §  3325. 

mode  of  enforcing  contribution  from  estate  of  deceased  shareholder.     §  3326. 

by  a  proceeding  in  equity.     §  3327. 

suing  executor  without  proceeding  in  probate  court.     §  3328. 

time  within  which  demand  against  estate  of  deceased  stockholder  presented. 
§  3329. 

when  executor  personally  liable.     §  3330. 

executor  personally  liable  for  breach  of  trust.     §  3331. 

liability  of  the  estates  of  deceased  non-resident  stockholders.     §  3332, 

creditors  not  to  be  delayed  until  settlement  of  the  estates  of  deceased  sharehold- 
ers.    §  3333. 

executors  de  son  tort,     §  3334. 

English  doctrine  on  this  subject  considered.     §  3335. 

22.  Conditions  precedent  to  proceedings  against  stockholders  —  dissoltUion  of  corporation.   • 
generally  considered.     §  3340. 

dissolution  of  the  corporation  does  not  extinguish  its  debts.     §  3341. 

consequence  of  this  principle.     §  3342. 

effect  of  dissolution  upon  the  liability  of  stockholders.     §  3343. 

statutes  making  the  liability  of  stockholders  depend  on  a  dissolution  of  the  cor- 
poration.    §  3344. 

what  constitutes  a  dissolution  of  the  corporation  such  as  lets  in  remedies  against 
the  stockholders.     §  3345. 

failing  to  elect  officers,  and  sold  out  under  execution.     §  3346, 

becoming  utterly  bankrupt.     §  3347. 

how  fact  of  dissolution  pleaded,     §  3348. 

23.  Necessity  of  the  creditor  exhausting  Ids  remedy  at  law. 

general  rule  that  creditors  must  exhaust  remedy  against  corporation  before  pro- 
ceeding against  stockholder.     §  3351. 

under  some  theories,  even  where  the  liability  is  said  to  be  primary.     §  3352. 

as  under  the  New  York  Manufacturing  Act.     §  3353. 

when  judgment  at  law  against  corporation  necessary  to  let  in  equitable  relief 
against  the  stockholders.     §  3354. 
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facts  not  sufficient  to  dispense  with  a  judgment  at  law.     §  3355. 

sufficient  to  exhaust  ordinary  legal  remedies.     §  3356. 

measure  of  diligence  is  judgment,  fieri  facias  and  nulla  bona.     §  3357. 

not  necessary  to  exhaust  remedy  against  corporation  where  liability  of  stock- 
holder is  primary.     §  3358. 

further  of  this  subject.     §  3359. 

theory  that  the  liability  may  be  that  of  a  partner  and  yet  secondary.     §  3360. 

theory  that  the  liability  is  secondary  and  collateral,     §  3361. 

exceptional  rules  under  which  not  necessary  to  recover  judgment  against  corpo- 
ration.    §  3362. 

whether  the  return  of  nulla  bona  is  conclusive  against  the  shareholder.     §  3363. 

24.  What  will  excuse  this  necessity. 
dissolution  of  the  corporation.     §  3367. 
appointment  of  a  receiver.     §  3368. 

de  facto  dissolution  not  sufficient  where  the  claim  sounds  in  damages.     §  3369. 
failure  to  comply  with  statutory  requirements  so  as  to  become  incorporate.    §  3370. 
either  corporation  must  be  insolvent  generally,  or  creditor  must  have  exhausted 
his  remedies  against  it.     §  3371. 

25.  Othjtr  conditions  precedent. 

proving  claim  before  receiver.     §  3374. 

dispenses  with  necessity  for  judgment,  even  where  the  statute  requires  a  judg- 
ment.    §  3375. 

exhausting  deposits  made  with  the  State.     §  3376. 

exhausting  equitable  assets  before  statutory  liability.     §  3377. 

exhausting  remedy  against  other  judgment  debtors  of  corporation,     §  3378. 

not  necessary  to  exhaust  individual  liability  before  subjecting  what  is  due  on 
share  subscriptions.     §  3379. 

making  demand  upon  the  corporation  or  its  officers.     §  3380. 

what  necessary  to  a  good  demand.     §  3381. 

notifying  stockholder  of  proceeding  against  corporation.     §  3382. 

giving  notice  to  stockholder  of  the  default  of  the  corporation.     §  3383. 

commencing  action  against  the  corporation  within  a  given  time.     §  3384. 

call  by  directors  not  necessary  to  right  of  action  by  creditor.     §  3385. 

assessing  the  shareholders  after  insolvency.     §  3386. 

validity  of  this  assessment.     §  3387. 

tender  of  a  certificate  not  necessary.     §  3388. 

26.  Effect  of  judgment  against  the  corporation. 

1  judgment  against  corporation  conclusive.     §  3392. 
theory  and  extent  of  this  doctrine.     §  3393. 
application  of  the  rule.     §  3394. 

theory  of  this  rule:  privity  of  stockholder  with  the  corporation.     §  3395. 
conflicting  decisions  in  New  York.     §  3396. 
New  York  rule  different  in  respect  of  liability  for  unpaid  shares:  judgment 

prima  facie  evidence  against  stockholder.     §  3397. 
where  the  action  is  against  trustees  to  enforce  a  personal  liability  for  failing  to 

file  reports.     §  3398. 
doctrine  that  a  judgment  against  the  corporation  is  prima  facie  evidence  of  the 

debt  in  a  proceeding  against  the  stockholder.     §  3399, 
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subject  to  be  impeached  for  collusion  or  fraud.     §  3400. 

conclusiveness  of  judgments  by  default.     §  3401. 

going  behind  the  judgment  where  the  stockholder  is  liable  only  for  a  particular 
class  of  debts.     §  3402. 

judgment  against  corporation  after  dissolution,  not  evidence  to  charge  stock- 
holder.    §  3403. 

decree  assessing  shareholders  in  winding-up  proceedings  conclusive  without  per- 
sonal service.     §  3404, 

whether  suit  against  stockholder  is  upon  judgment  or  original  demand.     §  3405. 

right  of  stockholder  to  appeal  or  prosecute  error  from  judgment  against  corpo- 
ration.    §  3406. 

recitals  in  judgment   against  corporation  not   evidence   against  stockholder. 
§  3407. 

conclusiveness  of  judgment  in  supplementary  proceeding  against  stockholder. 
§  3408. 
"27.  Remedies  and  procedure — theories  and  statutes  under  which  remedy  is  at  law. 

remedy  at  law  where  stockholder  in  default  in  payment  of  calls.     §  3413. 

doctrine  that  where  statute  creates  a  right  and  prescribes  no  remedy  at  law. 
§  3414. 

remedy  at  law  where  liability  is  that  of  a  partner.     §  3415, 

when  legal  and  equitable  remedies  concurrent.     §  3416. 

right  of  individual  creditors  to  proceed  at  law  ousted  by  a  general  winding-up 
proceeding,     §  3417. 

when  the  remedy  exists  at  law.     §  3418. 

receiver,  assignee,  or  trustee  may  sue  at  law  for  assessments.     §  3419. 

creditor's  bill,  when  not  practicable.     §  3420. 

bill  in  equity  by  receiver  of  a  corporation  against  its  stockholders.     §  3421. 

in  case  of  a  foreign  corporation.     §  3422. 

continued:  distinction  between  a  contractual  and  a  statutory  liability.     §  3423. 

continued,  with  illustrative  holdings.     §  3424. 
28.  Theories  and  statutes  under  which  the  remedy  is  in  equity. 

grounds  of  stockholders'  liability  in  equity:  holding  assets  of  the  corporation, 
§  3428. 

as  where  they  have  not  paid  up  their  share  subscriptions,     §  3429, 

or  where  the  assets  have  been  improperly  divided  among  the  stockholders, 
§  3430. 

in  case  of  a  statutory  individual  liability,     §  3431, 

reasons  of  the  doctrine  that  the  equity  forum  is  exclusive,     §  3432, 

where  the  proceeding  is  to  enforce  contracts  made  in  behalf  of  the  corporation 
prior  to  its  organization.     §  3433, 

remedy  in  equity  where  statute  liability  is  to  creditors  as  a  class.     §  3434, 

or  where  the  statute  creates  a  common  fund  for  creditors.     §  3435. 

inapplicability  of  the  doctrine  that  equity  will  not  relieve  one  who  has  a  rem- 
edy at  law.     §  3436. 

grounds  on  which  concurrent  jurisdiction  in  equity  supported.     §  3437, 

on  the  ground  of  discovery,     §  3438. 

bill  by  a  foreign  corporation  to  discover  domestic  stockholders.     §  3439, 

where  the  liability  is  in  proportion  to  the  stock  held,     §  3440, 
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in  case  of  deceased  shareholders.     §  Mil. 

when  court  will  not  restrain  proceedings  at  law.     §  3442. 

29.  Where  the  creditor  is  also  a  stockholder. 
remedy  exclusively  in  equity.     §  3446. 

rnle  not  applicable  where  creditor  stockholder  has  satisfied  his  own  liability. 

§  3447. 
whether  assignee  of  a  stockholder  may  sue  at  law.     §  3448. 
oases  disaffirming  or  qualifying  the  rules.     §  3449. 
circumstances  estopping  the  stockholder  from  maintaining  any  kind  of  action. 

§  3450. 

30.  Rules  in  particular  jurisdictions. 

rule  in  the  United  States  courts.     §  3453. 

Alabama.     §  3454. 

California.  §3455. 

Colorado.     §  3456. 

Connecticut.     §  3457. 

Fiorina.     §  3458. 

Georgia.     §  3459. 

Illinois.     §  3460. 

Indiana.     §  3461. 

Iowa.     §  3462. 

Kansas.     §  3463. 

Maine.     §  3464. 

Maryland.     §  3465. 

Massachusetts.     §  3466. 

Minnesota.     §  3467. 

Missouri.    §  3468. 

New  York.     §  3469. 

Ohio.     §  3470. 

Oregon.     §3471. 

Pennsylvania.     §  3472. 

Rhode  Island.     §  3473. 

South  Carolina.     §  3474. 

Washington,     §  3475. 

Wisconsin.     §  3476. 

31.  Parties  —  creditors  as  parties  plaintiff.     See  Parties. 
two  theories  as  to  the  scope  of  equitable  relief.     §  3481. 
reconciling  these  theories.     §  3482. 

theory  that  suit  in  equity  must  be  on  behalf  of  all  creditors.     §  3483. 
other  creditors  let  in  because  entitled  to  share  ratably.     §  3484. 
amending  bill  or  petition  so  as  to  make  it  the  suit  of  all  creditors.     §  3485. 
when  not  necessary  to  join  all  creditors.     §  3486. 
equity  rule  embodied  in  the  codes  of  procedure.     §  3487. 
dormant  partners:  cestui  que  trust.     §  3488. 
creditors  proceed  separately  at  law.     §  3489. 

32.  Stockholders  as  parties  defendant.     See  Parties. 
two  courses  open  to  the  creditor.     §  3492. 

theory  that  all  sliareliolders  within  jurisdiction  are  necessary  parties  to  creditor's 
bill.     §  3493. 
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contrary  theory  that  it  is  not  necessary  to  join  all  the  stockholders.     §  3494. 

stockholders  oat  of  the  jurisdiction  need  not  be  joined.    §  3495. 

all  stockholders  proper  parties.     §  3496. 

not  necessary  to  make  shareholders  defendants  in  order  to  secure  appointments 
of  receiver.     §  3497. 

joint  action  by  a  single  creditor  against  all  the  stockholders.     §  349S. 

recent  theory  that  stockholders  are  not  necessary  parties  to  a  winding-up  bill 
§  3499. 

stockholders  must  be  sued  separately  at  law.     §  3500. 

except  where  they  are  liable  as  simple  partners.     §  3501. 

separate  actions  to  enforce  limited  liability:  joint  actions  to  enforce  unlimited 
liability.     §  3502. 

rules  in  particular  jurisdictions.     §  3502  a. 

summoning  the  stockholder  with  the  corporation.     §  3503. 

whether  stockholder  so  summoned  can  contest  the  merits.     §  3504. 

where  stock  is  held  by  partnership  firm.     §  3505. 
I   33.  Corpcyration  as  party  defendant. 

when  the  corporation  must  be  joined.     §  3509. 

corporation  a  necessary  party  to  suit  to  seqnester  unpaid  subscriptions.     §  3510. 

judgment  against  corporation  and  subsequent  action  against  stockholder.    §  3511 . 

whether  the  corporation  a  necessary  party  to  enforce  a  statutory  individual  lia- 
bility.    §  3512. 

corporation  when  a  proper  party  in  an  action  to  enforce  an  individual  liability. 
§  3513. 

right  of  corporation  to  appeal  from  order  assessing  stockholders.     §  3514. 

conclusion:  in  equity  all  creditors,  all  shareholders,  all  adverse  claimants,  and 
the  corporation  should  be  joined.     §  3515. 

34.  Proceedings  in  equity  —  creditor's  bill. 

nature  of  a  creditor's  bill  in  such  cases.     §  3518. 

this  distinction  under  the  statutes  of  New  York  and  Wisconsin.     §  3519. 

auxiliary  relief  by  injunction.     §  3520. 

necessity  of  a  judgment  at  law.     §  3521. 

creditors  need  not  first  endeavor  to  induce  corporation  to  sue.     §  3522. 

35.  Queetiona  of  pleading  and  procedure. 

questions  of  pleading  in  such  creditors'  bills.     §  3526. 

multifariousness.     §  3527. 

issues  not  determined  by  original  complaint.     §  3528. 

not  necessary  to  give  stockholders  fresh  notice  of  claims  of  creditors  subsequently 
coming  in,  in  order  to  support  judgments  by  default     §  3529. 

averments  to  excuse  the  bringing  in  of  insolvents  and  non-residents.     §  3530. 

objection  for  want  of  parties  when  waived.     §  3531. 

joining  an  action  to  enforce  unpaid  subscriptions  with  an  action  to  enforce  indi- 
vidual liability.     §  3532. 

stockholders  not  permitted  to  sever  in  their  defenses.     §  3533. 

36.  Tlve  relief  granted. 
form  of  relief.     §  3536. 

ordering  an  assessment  upon  the  stock.     §  3537. 

order  of  assessment  not  granted  until  general  assets  exhausted.     §  3538. 
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assessments  and  contributions  to  be  ratable.     $  3539, 

assessing  solvent  atockholdera  to  make  up  deficiencies.     3540. 

to  what  extent  resident  stockholders  assessed  where  some  are  non-residents, 
§  3541, 

making  additional  assessments  where  prior  ones  prove  iifsuflScient,     §  3542. 

form  and  substance  of  the  decree,     §  3543. 

entering  a  decree  as  to  the  rights  of  those  before  the  court.     §  3544. 

distribution  where  the  plaintiff  is  himself  a  stockholder,     §  3545. 
37.  Riglit  of  action  in  receiver,  assignee,  etc, 

in  general.     §  3549. 

the  general  rule  stated,     §  3550. 

general  rule  that  right  of  action  for  unpaid  subscriptions  passes  to  receiver, 
assignee,  trustee,  etc.     §  3551. 

right  of  action  in  assignee  in  bankruptcy.     §  3552. 

right  of  action  in  assignee  for  creditors  under  State  assignment  law.     §  3553. 

right  of  action  in  transferee  of  stock  subscriptions.     §  3554. 

right  of  action  in  purchaser  of  assets  at  receiver's  sale.     §  3555. 

right  of  action  in  indorsee  of  note  of  corporation.     §  3656. 

when  the  corporation  may  sue  notwithstanding  the  appointment  of  a  receiver  or 
an  assignment  in  trust.     §  3557. 

when  creditors  may  ignore  the  receiver  and  sue  personally.     §  3558. 

whether  receivership  of    foreign  corporation  ousts  creditors'  right  of    action 
against  domestic  stockholders,     g  3559. 

general  rule  that  right  of  action  to  enforce  individual  liability  does  not  pass  to 
receiver,  assignee,  trustee,  etc,     §  3560. 

exceptions  to  this  rule.     §  3561. 

whether  receiver,  etc.,  succeeds  to  a  higher  right  of  action  than  that  of  the  cor- 
poration.    §  3562. 

doctrine  that  he  does  not.     §  3563. 

further  of  this  subject.     §  3564. 

continued.     §  3563. 

statute  of  New  York,  under  which  such  right  of  action  does  not  pass  to  the  re- 
ceiver.    §  3566. 

action  by  receivers  against  individual  stockholders.     §  3567. 

the  doctrine  illustrated  by  the  Glenn  cases.     §  3563. 

when  receiver  or  assignee  may  sue  in  equity.     §  3569. 

common-law  action  brought  in  name  of  corporation  to  use  of  receiver,  assignee, 
etc.     S  3570. 

judgment  of  Federal  court  within  the  State  will  furnish  foundation  for  creditors' 
bill.     §3571. 
SS.  Proceedings  by  garnishment. 

when  debt  due  shareholder  for  his  shares  is  attachable.     §  3576. 

when  subject  to  garnishment  under  execution  against  corporation.     §  3377. 

an  assessment  must  have  been  made  and  not  paid.     §  3578. 

a  subscription  must  have  been  payable  without  an  assessment,     §  8579. 

and  (subject  to  exceptions)  the  corporation  must  continue  solvent.     §  3580. 

whether  a  superadded  statutory  individual  liability  can  be  reached  by  garnish- 
ment.    §  3581.     • 
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defenses  available  to  the  garmshee.     §  3582. 

Alabama.     §  3583. 

IlUuoia.     §  3584. 

Louisiana.     §  .3585. 

Mississippi.     §  3586. 

Missouri.     §  3587. 

39.  Executions  against  stockholder — generally. 

execution  against  the  shareholders  a  creature  of  statute.     §  3591. 

the  writ  of  scire  facias.     §  3592. 

registry  of  judgment  against  corporation  not  a  lien  against  shareholder's  prop- 
erty.    §  3593. 

English  statutes  providing  for  registry  of  shareholders  and  giving  creditors  a 
right  to  inspect  the  register.     §  3594. 

enjoining  the  creditor  from  executing  his  judgment  against  shareholders.     §  3595. 

summoning  the  stockholder  in  an  action  against  the  corporation.     §  3596. 

execution  against  corporation  with  clause  for  levy  upon  property  of  members. 
§  3597. 

motion  under  Kansas  statnte.     §  3598. 

execution  against  stockholder  under  Massachusetts  statutes.     §  3599. 

40.  Under  ike  Missouri  statute. 

remedy  by  motion  under  Missouri  statute.     §  3602. 

the  statute  a  substitute  for  a  bill  in  equity.    .  §  3603. 

is  a  proceeding  in  the  same  court  which  rendered  the  judgment.     §  3604. 

motion  against  each  stockholder  is  a  separate  proceeding.     §  3605. 

service  outside  the  State  does  not  confer  jurisdiction.     §  3606. 

judgment  rendered  after  legal  dissolution  of  corporation  will  not  support  pro- 
ceeding.    §  3607. 

liability  fixed  by  return  of  execution  nulla  bona.     §  3608. 

evidence  of  corporate  insolvency;  return  of  nulla  bona.     §  3609. 

what  if  execution  against  corporation  returned  before  return  day.     §  3610i 

return  not  presumed  to  be  premature  because  not  dated.     §  3611. 

informalities  waived  by  appearance.     §  3612. 

no  jury  trial.     §  3613. 

appellate  court  will  review  the  evidence.     §  3614. 

whether  the  motion  should  be  preserved  in  the  bill  of  exceptions.     §  3615. 

not  necessary  to  take  and  save  exception  to  the  order  disposing  of  the  motion. 
§  3616. 

proceeding  does  not  abate  on  death  of  stockholder  pending  appeal.     §  3617. 

motion  not  maintainable  against  administrator  of  deceased  stockholder.     §  3618. 

burden  of  proof.     §  3619. 

motion  not  maintainable  after  general  assignment  for  creditors.     §  3620. 

second  motion,  if  dismissed,  not  fatal  to  recovery  on  first  motion.     §  3621. 

41.  Questions  of  ^pleading,  evidence,  and  procedure. 

joinder  of  different  causes  of  action  against  stockholder.     §  3625. 
necessity  of  pleading  the  statute  creating  the  liability.     §  3626. 
averment  of  the  facts  on  which  the  statute  predicates  the  liability.     §  3627. 
manner  of  alleging  indebtedness  of  corporation.     §  3628. 
averments  as  to  time  when  debt  contracted.     §  3629. 
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plaintiff's  allegations  where  the  liability  is  for  unpaid  shares.    ^  36.30. 

allegations  of  exhausting  legal  remedies  against  corporation.     §  3631. 

averment  of  insolvency  or  dissolution.     §  3632. 

averment  of  the  amount  of  stock  held  by  defendant.     §  3633. 

averment  of  the  power  of  the  corporation  to  issue  the  shares.     §  3634. 

allegation  that  the  shares  are  assessable.     §  3635. 

not  necessary  to  aver  want  of  knowledge  that  the  shares  were  not  paid  for. 

§  3636. 
averment  of  a  call.     §  3637. 

the  same,  in  statutory  action  by  sheriff  in  lieu  of  garnishment.     §  3638. 
not  necessary  to  aver  issue  and  delivery  of  certificate.     §  3639. 
not  necessary  to  aver  that  all  the  stock  was  not  subscribed.   •  §  3640. 
not  necessary  to  aver  how  the  defendant  became  a  stockholder.     §  3641. 
sufficiency  of  averment  in  actions  by  receiver  against  individual  shareholders. 

§  3642. 
when  not  necessary  to  declare  against  the  stockholders  as  partners.     §  3643. 
the  prayer  for  relief.     §  3644. 

common-law  action  brought  by  stockholder  in  name  of  corporation.     §  3645. 
questions  of  fact  in  actions  to  charge  stockholders.     §  3650. 
necessity  of  proving  existence  of  the  corporation.     §  3651. 
manner  of  proving  the  existence  of  the  corporation.     §  3652. 
evidentiary  effect  of  certificate  of  organization.     §  3653. 
certificate  of  corporate  officer  that  capital  has  been  paid  in.     §  3654. 
effect  of  failing  to  prove  that  the  defendant  is  a  stockholder.     §  3655. 
manner  of  proving  this  fact.     §  3656. 

corporate  records  as  evidence  against  the  stockholder.     §  3657. 
further  of  this  subject.     §  3658. 
continued.     §  3659. 

what  judicial  records  admissible,  and  what  not.     §  3660. 
evidence  to  establish  the  debt.     §  3661. 

declarations  made  by  the  defendant  to  other  creditors.     §  3662. 
evi^nce  to  charge  the  members  on  ground  of  fraud.     §  3663. 
evidence  of  the  insolvency  of  other  stockholders.     §  3664. 
evidence  of   fraudulent  overvaluation  of  property  transferred  in  payment  of 

shares.     §  3665. 
questions  of  res  judicata.     §  3669. 
right  of  trial  by  jury.     §  3670. 
reference  to  a  master  or  referee.     §  3671. 
appeal  and  writs  of  error.     §  3672. 

conclusiveness  of  the  finding  on  questions  of  fact  where  the  trial  is  at  law.    §  3673. 
stockholders  not  entided  to  separate  trials.     §  3674. 
filing  notice  of  lis  pendens  to  purchaser.     §  3675. 
other  points  of  practice.     §  3676. 
42.  Defenses.     See  title  Defenses. 
in  general.     §§  3679-3681. 

defenses  affecting  the  corporation  and  its  management.     §§  3583-3688. 
defenses  affecting  the  status  and  liability  of  the  defendant  as  a  shareholder. 

§§  3691-3707. 
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defenses  affecting  the  discharge  and  release  of  the  defendant  as  a  shareholder. 
§§  3711-3725. 

defenses  affecting  the  plaintiff's  demand.     §§  3729-3737. 

defenses  relating  to  the  conduct  of  the  creditor  affecting  his  demand.    §§  3740- 
3748. 

defenses  relating  to  the  conduct  of  the  proceeding  to  charge  the  stockholder. 
§§  3751-3755. 

other  defenses.     §§  3758-3763. 
43.  Kiglits  and  remedies  of  itockholders  generally  considered. 

•  when  stockholder  has  no  right  of  counterclaim,  ou  account  of  mismanagement 
of  the  directors.     §  4441. 

rights  of  a  shareholder  to  an  accounting  where  the  scheme  of  incorporation  has 
been  radically  changed.     §  4442. 

right  of  minority  stockholder  to  have  the  business  carried  on:  right  of  majority 
to  have  it  wound  up.     §  4443. 

bill  in  equity  by  one  holding  stock  as  a  trustee  to  obtain  the  direction  of  the 
court.     §  4444. 

action  to  recover  the  plaintiff's  undivided  interest  in  the  assets  of  the  company. 
§  4445; 

power  of  a  corporation  to  sell  all  its  property;  dissent  of  a  single  stockholder. 
§  4446. 

validity  of  agreement  of  majority  of  stockholders  to  elect  the  directors  and  con- 
trol the  corporation.     §  4447. 

mandamus  against  corporate  officers  at  the  relation  of  a  member.     §  4448. 

bill  in  equity  by  one  stockholder  to  control  the  vote  of  another  stockholder. 
§  4449. 

remedies  of  the  stockholders  of  a  corporation  whose  property  is  leased  to  another 
corporation.     §  4450. 

using  the  name  of  the  corporation  to  redress  individual  grievances.     §  4451. 

rights  of  stockholders  who  have  not  paid  for  their  shares.     §  4452. 

right  of  shareholder  to  surplus  on  winding  up  after  judicial  forfeiture.     S  4453. 

rights  of  the  beneficiary  in  the  estate  of  the  deceased  partner  where  tm  part- 
nership is  turned  into  a  corporation,     §  4454. 

what  knowledge  of  corporate  matters  imputable  to  stockholders.     §  4455. 

rights  of  stockholders  to  benefits  which  accrue  from  breaches  of  trusts  of  direct- 
ors.    §  4456. 

rights  in  the  distribution  of  shares.     §  4457. 

subscriber  to  shares  suing  corporation  for  refusing  certificate.     §  4458. 

rights  of  shareholders  as  creditors.     §  4459. 

right  of  stockholder  to  deal  with  corporation  as  a  stranger.     §  4460. 

shareholder  entitled  to  vote  at  a  meeting  to  ratify  a  contract  with  liinisiclf. 
§  4461. 

his  right  of  action  against  corporation  to  redress  wrongs  personal  to  himself. 
§  4462. 

courts  will  not  protect  interest  of  stockholder  in  illegal  corporation.     §  4463. 

action  at  law  against  directors  for  breach  of,  agreement  to  purchase  shares  for 
the  shareholders.     §  4464. 

various  rights  and  remedies  already  considered.     §  4465. 
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recovering  money  paid  for  shares  'which  plaintiff  is  unable  to  obtain.     §  4466. 
44.  Remedies  of  slochkoldtra  in  equity. 

shareholders  cannot  sue  to  redress  injuries  to  the  corporation.     §  4471. 

no  action  at  law  by  shareholders  for  o£Eicial  misdemeanors.     §  4472. 

illustrations  of  this  doctrine.     §  4473. 

exceptions  to  this  doctrine.     §  4474. 

shareholder  may  have  an  action  at  law  when  a  stranger  would  have  one.    .§  4476. 

general  mle  that  shareholders  cannot  sue  or  defend  for  the  corporation.     §  4476. 

general  rule  that  shareholders  cannot  sue  for  the  corporation  in  equity.     §  4477. 

nor  defend  for  the  corporation  in  equity.     §  4478. 

but  may  sue  where  the  corporation  will  not.     §  4479. 

when  this  right  of  action  arises.     §  4480. 

cases  to  which  the  jurisdiction  extends.     §  4481. 

not  necessary  that  the  wrong  should  require  a  winding-up.     §  4482. 

what  circumstances  of  fraud,  oppression,  want  of  power,  etc.,  necessary  to  in- 
voke the  jurisdiction.     §  4483. 

one  corporation  owning  and  wrecking  another.     §  4484. 

instances  where  relief  refused  on  the  pleadings  and  evidence.     §  4485, 

distinction  between  redressing  breaches  of  trust  and  influencing  corporate  ac- 
tion.    S  ^86. 

equity  will  not  interfere  on  questions  of  corporate  management  or  policy.    §  4487. 

actions  by  stockholders  against  third  parties  for  wrongs  to  the  corporation. 
§  4488. 

where  the  action  is  to  redress  a  tort  simpliciter  committed  against  the  corpora- 
tion.    §  4489. 

when  relief  had  against  third  parties  and  when  not.     §  4490. 

nature  and  extent  of  the  relief.     §  4491. 

conduct  mast  work  substantial  injury.     §  4492. 

when  necessary  to  allege  and  prove  bad  faith.     §  4493. 

what  laches  will  deprive  shareholders  of  relief.     §  4494. 

instances  of  such  laches.     §  4495. 

coloration  estopped  by  a  ratification  by  its  shareholders.     §  4496. 

conduct  estopping  the  shareholder  from  asserting  rights  in  the  corporation. 
§4497. 

what  persons  have  the  standing  of  shareholders  to  invoke  this  relief.     §  4498. 

shareholder  must  first  exhaust  his  remedy  within  the  corporation.     §  4499. 

failure  of  the  corporation  to  sue,  a  condition  precedent.     §  4500. 

the  doctrine  of  the  Federal  courts  on  this  subject.     §  4501. 

the  principle  how  embodied  in  the  Ninety-fourth  Equity  Rule  of  United  States 
courts.     §  4502. 

what  is  sufficient  request  to  the  directors  under  the  general  rule  of  equity  pro- 
cedure.    §  4503. 

circumstances  which  excuse  the  making  of  such  a  request.     §  4504. 

what  request  to  bring  suit  where  corporation  has  been  abandoned  or  dissolved. 
§  4505. 

requesting  the  receiver,  etc.,  to  sue  after  insolvency.     §  4506. 

cases  to  which  the  rule  does  not  extend.     §  4507. 

refusal  of  corporation  to  sue  must  be  averred  and  proved.     §  4508. 
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what  allegations  have  been  held  sufficient  under  this  rule.     §  4509. 

what  insufficient.     §  4510. 

willingness  of  the  corporation  to  sue,  a  good  defense.     §  4511. 

45.  Injunction  in  aid  of  such  remedies.     See  Injunctions. 

46.  When  such  remedies  extend  to  winding  tip  and  wlien  not. 

general  rule  that  equity  has  no  jurisdiction  to  dissolve  a  corporation.     §  4538, 

and  that  a  stockholder  cannot  maintain  a  bill  to  wind  up.     §  4539. 

statutory  exceptions  to  this  rule.     §  4540. 

provisions  of  the  New  York  Code  of  Civil  Procedure.     §  4541. 

dissolving  an  incorporated  merchants'  exchange  under  the  New  York  Code  of 

Ciril  Procedure.     §  4542. 
provisions  and  construction  of  the  statute  of  New  Jersey.     §  4543. 
alleging  insolvency  under  such  statutes.     §  4544. 
appointing  a  receiver  to  wind  up.     §  4545. 
further  of  this  subject.     §  4546. 
doctrine  that  equity  has  inherent  jurisdiction  to  wind  up  a  corporation  where 

its  operations  must  eventually  be  ruinous.     §  4547. 
right  of  minority  of  the  stockholders  to  a  distribution  on  winding  up.     §  4548. 

47.  Further  as  to  the  form  of  relief. 
character  of  the  relict  granted.     §  4552, 

enjoining  the  directors  and  appointing  a  receiver.     §  4553. 

removing  the  directors.     §  4554. 

decreeing  a  sale  of  stock  taken  by  one  corporation  in  another.     §  4555. 

canceling  a  deed  which  is  a  cloud  upon  the  title  of  the  corporation.     §  4556. 

compelling  the  directors  to  account.     §  4557. 

right  of  tontine  policy  holder  to  an  account.     §  4558. 

compelling  third  persons  to  specifically  perform  a  contract  with  the  corporation. 

§  4559. 
restoring  to  the  stockholders  what  they  have  lost,     §  4560. 

48.  Parties  to  such  actions.     See  Parties. 

49.  Pleadings  in  such  actions.     See  Pleadings. 

50.  Various  matters  of  practice  in  such  actions.     See  Pbaoticb. 

51.  Limitation  of  actions  by  or  on  behalf  of  creditors.     See  Limitations,  Statute  o». 
general  principles,     §§  3766-3775, 

when  such  statutes  begin  to  run,     §§  3779-3782, 

52.  Set-off.     See  title  Set-off, 
in  general,     §§  3785-3804. 

under  particular  statutes.     §§  3809-3813. 

53.  Contribution  among  stockholders.     See  Contribution. 

54.  Priorities  among  creditors.     See  Priorities, 
Stock  notes, 

nature  of,     §  5752, 
Straddles. 

See  Shares,  subd.  15. 
Street  railways. 

State  and  municipal  regulation  of.     §  5516, 
Strikes. 

injunctions  against,     §  7782, 
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Subrogation. 

See  Contribution. 
Subscriptions. 

See  Capital  Stock;  Sharbholdbes. 
1.   Theories  as  to  nature  and  formation  of  the  contract. 

relation  of  stockholders  to  the  corporation  reata  in  contract.     §  1136, 

governing  statute  forms  part  of  the  contract.     §  1137. 

general  views  as  to  what  constitutes  one  a  stockholder.     §  I13S. 

subscription  constitutes  one  a  member.     §  1139. 

certificate  not  necessary.     §  1140. 

circumstances  under  which  necessary.     §  1141. 

contract  of  subacription  when  not  necessary.     §  1142. 

if  no  certificate  issued,  written  agreement  necessary.     §  1143. 

view  that  a  contract  of  subscription  necessary  in  some  form.     §  1144. 

such  contracts  not  created  by  recitals  in  a  bond.     §  1145. 

view  that  a  contract  of  subscription  must  be  in  writing.     §  1146. 

a  writing  not  in  strictness  necessary.     §  1147. 

oral  promise  to  subscribe  for  shares,  and  note  given  therefor.     §  1148. 

subscription  not  varied  by  parol  evidence.     §  1 149. 

when  explainable  by  parol.     §  1150. 

form  of  the  subscription.     §  1151. 

in  what  kind  of  book  —  on  what  kind  of  paper.     §  1152. 

signing  in  blank.     §  1153. 

effect  of  erasure.  .  §  1154. 

explanatory  memorandum  annexed.     §  1155. 

receipt  on  margin  of  subscription  book.     §  1156. 

rule  which  requires  a  subscription  to  the  articles  of  association.     §  1157. 

reasons  which  support  this  rule.     §  1158. 

consequence  of   this   rule:  no   contract   if   subscriber   dies   before   corporation 
formed.     §  1159. 

other  consequences  of  this  rule.     §  1160. 

doctrine  that  subscription  not  binding  unless  regularly  made.     §  1161. 

view  that  a,  subscription  to  the  shares  of  a  corporation  not  formed  creates  no 
liability.     §  1162. 

further  of  this  view:  reasoning  of  Chief  Justice  Black.     §  1163. 

distinction  between  a  subscription  and  an  agreement  to  subscribe.     §  1164. 

the  infirmity  of  this  distinction.     §  1165. 

unsoundiiess  of  the  view  that  the  proposal  is  bad  unless  made  in  strict  compli- 
ance with  the  statute.     §  1166. 

difficulty  avoided  by  subsequent  ratification.     §  1167. 

subscription  and  payment  of  deposit.     §  1168. 

another  road  out  of  this  difficulty.     §  1169. 

rule  that  subscriptions  made  before  organization  are  good.     §  1170. 

reasons  in  support  of  this  rule.     §  1171. 

nature  of  such  an  offer  before  acceptance.     §  1172. 

instance  under  this  rule.     §1173. 

rights  and  liabilities  of  subscribers  to  a  common  fund  for  a  common  purpose. 
§  1174. 

subscription  must  be  accepted  or  acted  upon.     §  1 175. 
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action  against  one  member  of  building  committee  by  the  other  members.    §  1176. 

acceptance  necessary  if  corporation  in  existence.     §  1177. 

manner  in  which  acceptance  manifested.     §  1178. 

distinction  between  cases  where  the  proposition  comes  from  the  company  and  . 

where  it  is  made  to  the  company.     §  1179. 
revocation  of  offer  before  acceptance.     §  1180. 

whether  presumable  in  the  case  of  a  subscription  to  a  future  corporation.    §  1181. 
a  case  in  illustration.     §  1182. 
locus  penitentice  where  subscription  illegal.     §  11S3. 
other  instances  of  subscription.     §  1184. 

Bubscriptions  enforceable  by  action  without  an  express  promise  to  pay.     §  1185. 
illustrations  of  the  foregoing.     §  1186. 

doctrine  that  an  express  promise  to  pay  is  necessary.     §  1187. 
the  absurdity  and  immorality  of  this  doctrine.     §  1188. 
when  contract  to  take  shares  complete  under  the  English  statute.     §  1189. 
what  facta  amount  to  a  contract  to  pay  shares.     §  1190. 
continued.     §  1191. 
continued.     §  1192. 
continued.     §  1 193. 
continued.     §  1194. 

2.  Theories  as  to  the  consideration. 

theories  as  to  the  consideration  of  the  contract.     §  1200. 

rights  and  interests  acquired  by  the  subscriber.     §  1201. 

obligation  of  the  company  to  issue  the  shares.     §  1202. 

franchises  granted  by  the  charter.     §  1203. 

failure  of  the  commissioners  to  reject  the  subscription.     §  1204. 

mutuality  of  promise  as  among  subscribers.     §  1205. 

labor  or  money  expended  on  the  faith  of  the  promise.     §  1206. 

illustrations  of  this  principle.     §  1207. 

contrary  view  that  money  not  deemed  expended  on  the  faith  of  the  subscrip- 
tion: formation  of  corporation  not  authorized  thereby.     §  1208. 

consideration  where  the  corporation  is  in  existence.     §  1209. 

effect  of  the  words  "value  received."    §  1210. 

subscription  a  good  consideration  for  other  undertakings.     §  1211. 

subsequent  failure  of  consideration.     §  1212. 

no  consideration  where  the  company,  and  not  the  subscriber,  gets  the  shares. 
§  1213. 

3.  Theories  as  to  the  necessity  of  paying  the  statutory  deposit. 

view  that  payment  of  cash  deposit  is  necessary  to  the  validity  of  the  subscrip. 

tion.     §  1216. 
reasons  given  in  support  of  this  view.     §  1217. 

rule  that  payment  of  deposit  must  be  made  in  specie  or  its  equivalent.     §  1218. 
statute  not  complied  with  by  giving  a  note.     §  1219, 
a  contrary  view.     §  1220. 

whether  payment  by  bank  check  sufficient.     §  1221. 
simulated  payments  by  giving  checks  which  are  not  collected.     §  1222. 
further  as  to  the  matter  of  payment.     §  1223. 
view  that  the  payment  of  such  a  deposit  is  not  necessary.     §  1224. 
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a  similar  view  in  England.     §  1225. 

subscription  valid  through  payment  at  a  subsequent  time,     §  1226. 
invalidity  of  secret  agreement  that  the  check  shall  not  be  paid.     §  1227. 
subscription  void  for  non-payment  of  deposit  made  good  by  estoppel.     §  122S. 
where  subscription  made  after  the  organization.     §  1229. 
what  if  the  question  arises  under  a  by-law  merely.     §  1230. 
illustration  in  case  of  surrender  and  reissue  of  shares.     §  1231. 
effect  of  statutes  requiring  a  certain  amonnt  to  be  paid  in  before  commencing 
business.     §  1232. 

4.  Theory  that  the  full  amount  o/the  capital  must  be  subscribed. 

shareholder  not  liable  until  full  amount  subscribed.     §  1235. 
illustration:  subscription  on  condition  that  "  su£Scient  is  subscribed  for  the  pur- 
pose.    §  1236. 
instance  of  a  faulty  instruction  submitting  this  question  to  the  jury.     §  1237. 
subscriptions  by  insolvents,  persons  not  sui  juris,  etc.     §  1238. 
subsequent  declaration  of  subscriber  inadmissible.     §  1239. 
view  that  the  judgment  of  the  commissioners  is  conclusive.     §  1240. 
taking  subscription  in  property  at  excessive  valuation.    §  1241. 
waiver  of  right  to  object  on  this  ground.     §  1242. 

5.  Otlier  theories  and  holdings. 

what  agents  can  receive  subscriptions.    §  1245. 

nature  of  the  authority  of  commissioners.     §  1246. 

apportionment  of  stock  by  the  commissioners.     §  1247. 

proportion  allowed  to  the  commissioners  themselves.     §  1248. 

remedy  of  the  subscriber  for  refusal  to  issue  shares.     §  1249. 

apportionment  upon  incorporating  a  mining  property.     §  1230. 

subscriptions  void  after  all  stock  taken.     §  1251. 

instances  of  insufficient  subscriptions.     §  1252. 

subscriptions  delivered  as  on  escrow.     §  1253. 

distinction  between  subscriptions  and  purchases  of  shares.     §  1254. 

promise  to   take  and  pay  for  stock  in  unincorporated   company  actionable. 

§  1255, 
each  subscription  several,  not  joint.     §  1256. 
subscription  by  a  partnership  name.     §  1257. 
subscriptions  construed  by  the  court.     §  1258. 
construed  according  to  what  law.     §  1259. 
taking  shares  to  qualify  as  directors.     §  1260. 
continued.     §  1261. 

limit  of  option  to  take  shares  on  reorganization.     §  1262. 
G.  Alteration  o/the  contract  of  subsa-iption. 
preliminary.     §  1267. 

breach  by  the  corporation  of  its  contract  with  the  subscriber.     §  1268. 
alteration  of  the  subscription  paper.     §  1269. 

making  radical  changes  in  the  purposes  of'the  corporation.     §  1270. 
directors  departing  from  the  charter.     1271. 
abandonment  of  the  enterprise.     §  1272. 
discharged  by  legislative  alteration  of  the  contract.     §  1273. 
change  must  be  material,  fundamental,  or  radical,     §  1274. 
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increasing  capital  stock.     §  1275. 

reducing  capital  stock.     §  1276. 

increasing  the  number  of  shares.     §  1277. 

enlarging  powers  and  privileges,  and  adding  new  responsibilities.    §  1278. 

illustrations:  authorizing  extension  of  road  —  building  of  branch.    §  1279. 

illustrations  continued:  empowering  a  slackwater  company  to  extend  its  dams 

and  incur  additional  expense.     §  1280. 
changing  the  nature  of  the  enterprise.    §  1281. 
view  that  change  sanctioned  by  majority  binds  minority.     §  1282. 
changing  the  name.     §  1283. 
changing  the  termini  of  a  railroad.     §  1 284. 

material  change  of  a  location  or  route  will  release  subscriber.     §  1285. 
reasons  of  the  rule.     §  1286. 

what  changes  of  route  or  location  do  not  release  subscriber.     §  1287. 
what  change  of  route  by  directors  will  release  the  subscriber.     §  1 288. 
how  the  defendant  must  plead  the  change.    §  1289. 
consolidation  with  another  corporation.     §  1290. 
changes  authorized  by  existing  statutes.     §  1291. 
alteration  material  to  the  particular  subscriber.     §  1292. 
changes  affecting  the  payment  of  stock  subscriptions.    §  1293. 
other  changes  in  the  internal  arrangements  of  the  corporation.    §  1294. 
selling  out.     §  1295. 

extending  time  for  completing  the  enterprise.     §  1296. 
elements  of  estoppel.     §  1297. 
burden  of  showing  dissent.     §  1298. 
trhen  validity  of  amendment  submitted  to  jury.     §  1299. 
7.    Validity  of  conditional  subscriptions. 

conditions  imposed  by  the  charter.     §  1305. 

view  that  conditional  subscriptions  are  void.     §  1306. 

because  not  concurrent  and  hence  not  obligatory  on  each  at  the  eame  time, 

§  1307. 
effect  of  illegal  conditions:  whether  the  whole  contract  void,  or  the  condition 

merely.     §  1308. 
condition  discharged  when  a  fraud  on  the  law,  and  contract  absolute.     §  1309, 
explanation  of  this  principle.     §  1310. 
parol  conditions  void.     §  1311. 
parol  agreements  among  subscribers.     §  1312. 
subscriptions  made  for  collateral  purposes.     §  1313. 
illustrations  of  such  subscriptions.     §  1314. 
contemporaneous  parol  declarations.     §  1315. 
collateral  agreements  with  third  persons.     §  1316. 

views  that  conditions  in  subscriptions  not  contrary  to  public  policy.     §  1317. 
illustrations  of  good  conditional  subscriptions.     §  1318, 

other  American  cases  where  conditional  subscriptions  have  been  upheld.     §  1319 
illustrative  English  cases.     §  1320. 
distinction  in  respect  of  conditional  subscriptions  made  before  and  after  organi 

zation.     §  1321. 
condition  that  all  the  stock  shall  be  subscribed.     §  1322. 
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waiver  of  this  condition.     §  1323. 
impossible  conditions.     §  1324. 
conditions  as  to  assessability  of  shares.     §  1325. 

stipulation  for  the  payment  of  interest  on  stock  subscription.     §  1326. 
validity  of  conditions  as  affected  by  the  statute  of  frauds.     §  1327. 
what  amounts  to  an  acceptance  by  the  corporation  of  a  subscription  upon  con- 
dition.    §  1328. 

8.  Effect  of  conditions  in  subscriptions. 

no  contract  until  valid  conditions  complied  with.     §  1332. 

subscribers'  right  to  notice  of  the  performance  of  the  condition.     §  1333. 

illustrations  of  the  foregoing.     §  1334. 

subscription  becomes  absolute  when  condition  performed.     §  1335. 

waiver  of  the  condition.     §  1336. 

by  acting  as  a  stockholder.     §  1337. 

other  grounds  of  estoppel.     §  133S. 

no  waiver  if  note  obtained  by  fraudulent  representation  that  condition  has  been 

complied  with.     §  1339. 
Fecovery  of  payment  made  before  condition  complied  with.     §  1340. 
failure  to  carry  out  advertised  projects.     §  1341. 
condition  as  to  completion  of  corporate  enterprise.     §  1312. 
effect  of  change  of  location.     §  1343. 

validity  of  condition  that  railway  be  located  on  a  certain  route.     §  1344. 
this  condition  complied  with  by  "locating"  without  "constructing."    §  1345. 

9.  Interpretation  of  particular  conditions. 

that  a  certain  sum  be  subscribed.     §  1349. 

as  to  the  construction  of  the  company's  road  or  works.     §  1350. 

as  to  assessments.     §  1351. 

as  to  the  establishment  of  depots  at  certain  places.     §  1352. 

that  a  prescribed  route  be  taken.     §  1353. 

conditions  held  not  to  be  conditions  precedent.  §  1354, 

actions  of  committee:  judgment  of  stockholders.     §  1355. 

penalty  for  non-payment.     §  1356. 

1 0.  Effect  of  fraud  on  stock  subscriptions — general  principles. 
generally  considered.     §  1360. 

general  rule  as  to  the  liability  of  a  corporation  for  the  frauds  of  its  agent  in  pro- 
curing subscriptions  to  its  stock.     §  1361. 

former  doctrine  in  the  English  courts.     §  1362. 

continued:  doctrine  of  Oakes  v.  Turquand.     §  1363. 

general  observations  as  to  the  limitations  of  this  rule.     §  1364. 

contracts  induced  by  fraud  not  void,  but  only  voidable.     §  1365. 

not  voidable  unless  the  relation  of  principal  and  agent  existed  between  the  cor- 
poration and  the  person  making  the  representation.     §  1866. 

authority  of  the  agent  to  commit  the  fraud.     §  1S67. 

rule  in  case  of  subscriptions  obtained  by  public  commissioners.     §  1368. 

American  decisions  denying  right  of  rescission  for  fraud.     §  1369. 

effect  of  ignorance  of  the  subscriber.     §  1370. 

rule  of  law  that  stockliolder  must  have  been  diligent  in  discovering  the  fraud, 
§  1371. 
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duty  of  purchaser  to  make  inquiries  before  subscribing.     §  1372. 

illustrations  of  this  rule.     §  1373. 

rule  not  applicable  where  statements  ambiguous.     §  1374. 

subscriber  owes  duty  of  inquiry  to  innocent  third  persons.     §  1375. 

waiver  of  the  fraud  by  subscriber.     §  1376. 

acts  of  ratification  or  estoppel.     §  1377. 

rule  where  subscription  is  settled  by  negotiable  instrument.     §  1378. 

subscriptions  given  in  consequence  of  mistake.     §  1379. 
11.    What  frauds  viill  and  will  not  avoid  the  contract. 

statement  of  the  general  rule  by  Lord  Romilly,  M.  R.     §  1382. 

fraud  may  consist  either  in  misrepresentation  or  suppression  of  the  truth.    §  1383. 

must  be  a  material  inducement  to  the  contract.     §  1384. 

further  in  illustration  of  this  principle.     §  1385. 

illustrations  continued.     §  1386. 

purposes  of  the  misrepresentations.     §  1387. 

fraud  need  not  have  been  willful.     §  1388. 

«zcept  where  the  action  is  for  deceit  against  the  persons  committing  the  fraud. 
§  1389. 

distinction  between  fraud  and  failure  of  consideration.     §  1390. 

further  of  this  distinction.     §  1391. 

pufiing  and  exaggeration.     §  1392. 

fraudulent  promise  of  something  unlawful.     §  1393. 

statements  as  to  matters  of  opinion,  belief,  and  motive.     §  1394. 

parol  representations  varying  written  contract.     §  1395. 

further  of  this  subject.     §  1396. 

ambiguous  statements.     §  1397. 

misstatements  as  to  the  names  of  directors.     §  1398. 

fraud  in  which  the  subscriber  seeking  relief  participated.     §  1399. 

£uch  as  secret  agreements  with  shareholders  prejudicial  to  the  corporation, 
§  1400. 

illustrations  of  the  foregoing.     §  1401. 

but  such  agreements  good  between  shareholders.     §  1402. 

application  of  this  rule  in  case  of  registered  companies.     §  1403. 

fraudulent  agreements  with  previous  subscribers.     §  1404. 

no  defense  unless  subscriber  was  misled  by  such  fraud.     §  1405. 

subsequent  fraudulent  alteration  of  subscription  paper.     §  1406. 

charter  fraudulently  procured:  corporation  illegally  organized.     §  1407. 

instances  under  the  foregoing  rule:  shareholders  released.     §  1408. 

continued.     §  1409. 

continued.     §  1410. 

continued.     §  1411. 

continued.     §  1412. 

continued.     §  1413. 

instances  under  the  foregoing  rule;  shareholders  not  released.     §  1414. 

continued.     §  1415. 

continued.     §  1416. 

continued.     §  1417. 

continued.     §  1418. 

430  6865 


Subscriptions  INDEX. 

Subscriptions — (Continued). 

12.  Remedies  of  the  defrauded  sharelvolden, 
in  general.     §  1424. 

scope  of  the  remedy  in  equity.     §  1425. 

necessary  allegations  in  the  bill.     §  1426. 

no  relief  to  one  who  was  a  party  to  the  fraud.     §  1427. 

frame  of  the  bill:  blending  prayers  for  different  kinds  of  relief:  multifariously, 

§  1428. 
cancellation  of  subscription  where  misrepresentation  is  unknown  to  subscriber. 

§  1429. 
whether  necessary  to  plead  fraud  specially.     §  1430. 
necessary  elements  of  the  plea  of  fraud.     §  1431. 
manner  of  pleading  fraud  in  particular  jurisdictions.     §  1432. 
instructing  a  jury  in  such  a  case,     §  1433. 
evidence  in  support  of  the  defense  of  fraud,     §  1434. 

13.  TiToe  within  which  to  claim  rescission. 

Diligence  required  of  the  subscriber  in  disaffirming.     §  1438. 

general  doctrine  in  England.     §  1439. 

must  be  claimed  while  the  company  continues  a  "going  concern."     §  1440. 

doctrine  of  Oahes  y.  Turguand  considered.     §  1441. 

doctrine  of  Henderson  v.  Boyal  British  Bank.     §  1442, 

illustrations  of  the  foregoing.     §  1443. 

further  illustrations:  variance  between  prospectus  and  memorandum.     §  1444. 

notice  of  such  variance.     §  1445. 

rectification  of  register.     §  1446. 

restitutio  in  integrum.     §  1447. 

no  rescission  after  the  commencement  of  winding-up  proceedings.     §  1448. 

rule  in  this  country.     §  1449. 

no  rescission  after  bankruptcy  or  insolvency.     §  1450. 

farther  of  this  subject.     §  1451. 

rescission  must  be  claimed  before  liability  is  incurred.     §  1452. 

rule  where  there  are  no  creditors,     §  1453. 

laches  with  circumstances  showing  acquiescence  after  knowledge,     §  1454. 

acquiescence  by  unreasonable  delay.     §  14.55. 

corporation  estopped  by  acquiescence  in  uUra  vires  rescission.     §  1456. 

14.  Remedies  against  persons  guilty  of  the  fraud. 
action  at  law  for  deceit.    §  1460. 
limitation  of  such  actions.     §  1461. 
directors'  liability.    §  1462. 

not  liable  for  false  representations  made  under  a  reasonable  and  well-grounded 

belief  of  their  truth.     §  1463. 
illustration:  the  case  of  Peek  v.  Derry.     §  1464. 
comments  on  this  decision.     §  1465. 
this  rule  repealed  in  Great  Britain  by  statute.     §  1466, 
the    rule    opposed    to   earlier  decisions  in  the  English  Court  of  Chancery, 

§  1467. 
decisions  in  support  of  this  view.     §  1468. 

validity  of  stock  which  subsequently  becomes  worthless.     §  1469. 
such  actions  distinguishable  from  actions  for  rescission.     §  1470. 
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English  doctrine  that  the  plaintifiF  must  have  been  an  immediate  purchaser  from 
the  company.     §  1471. 

American  doctrine  otherwise.     §  1472. 

illustrations  of  the  foregoing.     §  1473. 

liability  of  the  co-adventurers  for  each  other's  frauds.     §  1474. 

liability  of  the  co-adventurers  for  the  frauds  of  the''agent  employed  by  them. 
§  1475. 

the  fraudulent  representation  must  have  been  a  material  inducement  to  the  con- 
tract.    §  1476. 

views  of  Vice-Chancellor  Wood.     §  1477. 

if  the  purchaser  relied  on  the  misrepresentations,  immaterial  that  he  made  other 
inquiries.     §  1478. 

opinions  mingling  with  fraudulent  misrepresentations  of  facts.     §  1479. 

right  of  purchaser  to  rely  upon  the  representations.     §  1480. 

analogy  of  the  rule  applied  in  actions  for  rescission.     §  1481. 

company  with  wider  powers  than  those  named  in  the  prospectus.     §  1482. 

jurisdiction  of  law  and  equity  concurrent.     §  1483. 

advantage  of  resorting  to  equity.     §  1484. 

view  that  grounds  of  relief  are  the  same  at  law  and  in  equity.     §  1485. 

American  opinion  on  the  subject.     §  1486. 

action  against  both  directors  and  managers.     §  1487. 
15.  Fraudulent  issues  and  overissues. 

constitutional  provisions.     §  1490. 

gratuitous  donees  of  fictitious  stock  not  shareholders.     §  1491. 

neither  are  subscribers  to  fraudulent  overissues.     §  1492. 

but  honafide  subscriber  or  purchaser  of  shares  may  sue  corporation  for  reim- 
bursement.    §  1493. 

reason  of  the  rule.     §  1494, 

how  liable  for  fraudulent  issues  which  are  not  overissues.     §  1495, 

no  right  to  have  such  certificate  canceled.     §  1496. 

but  overissued  shares  canceled  and  dividends  enjoined.     §  1497. 

distinction  between  fraudulent  overissues  made  by  an  agent  for  his  own  benefit 
and  those  made  by  him  while  acting  for  the  corporation.     §  1498. 

illustrations  of  this  distinction:  loss  falling  on  the  share-taker.     §  1499. 

doctrine  that  fraudulent  certificates  are  not  misrepresentations  to  the  genera 
public.     §  1500. 

comments  on  the  Mechanics'  Bank  cast.     §  1501. 

purchaser  not  innocent  where  circumstances  put  him  on  inquiry.     §  1502. 

may  have  an  action  against  the  officer  guilty  of  the  fraud.     §  1503. 

the  same  subject.     §  1504. 

plaintiff  must  have  acted  on  the  faith  of  the  representation.     §  1505. 

remedy  of  the  corporation  against  its  agents  for  the  damages  thereby  sustained 
by  it.     §  1506. 
Suits. 

See  Actions;  Equity. 
Summons. 

See  Pkocess. 
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Superintendent. 

See  Manaqing  Agent. 
Surety. 

See  GUARANTT. 

Surplus  earnings. 

See  Dividends. 
Suspension. 

See  OrFiCEES;  Dissolution. 
Surrender. 

of  shares.     See  Capital  Stock,  aubd.  3. 

of  franchises.     See  Dissolution,  subd.  5. 
Taxation. 

1.  0/ stock  sliares,  in  general. 

generally  considered.     §  2803. 

shares  taxable  under  the  designation  of  "  property."     §  2804. 

taxability  of  stockholders  in  distillery  companies  under  United  States  internal 

revenue  law.     §  2S05. 
when  joint-stock  companies  taxable  as  corporations.     §  2806. 
taxation  of  unauthorized  overissue  of  shares.     §  2807. 

2.  Double  taxation  in  respect  of  shares. 

distinction  between  capital  and  shares.     §  2810. 

taxation  of  shares  not  a  taxation  of  capital  and  vice  versa,     §  2811. 

view  that  taxation  of  both  shares  and  capital  is  not  double  taxation.     §  2812. 

contrary  view  that  the  taxation  of  both  capital  and  shares  is  double  taxation. 

§  2813. 
an  intent  to  impose  a  double  tax  not  imputable  to  the  legislature.     §  2814. 
taxing  the  difference  between  the  value  of  the  tangible  property  and  the  value 

of  the  shares.     §  2815. 
the  same  subject  continued.     §  2816. 

when  a  tax  upon  shares  is  deemed  a  tax  against  the  corporation.     §  2817. 
further  of  this  subject.     §  2818. 
rule  how  affected  by  default  of  corporation  or  shareholders.     §  2819. 

3.  Exemptions  from  taxation. 

no  presumption  in  favor  of  exemption  from  taxation.     §  2823. 

no  exemption  from  taxation  under  general  words  in  statutes.     §  2824. 

nor  because  of  the  nuiform  practice  of  taxing  officers.     §  2825. 

exemption  of  shares  protected  under  United  States  Constitution.     §  2826. 

whether  an  exemption  granted  to  a  corporation  extends  to  the  shares  in  the 

hands  of  the  shareholders.     §  2827. 
an  exemption,  expressed  or  implied,  of  corporate  capital  is  an  exemption  of  the 

shares.     §  2828. 
illustrations.     §  2829. 
effect  of  statutes  vesting  the  corporate  property  in  the  shareholders  according 

to  their  respective  shares.     §  2830. 
tangible  property  of  corporations  exempt  where  the  tax  is  laid  upon  the  shares. 

§  2831. 
contrary  view  that  an  exemption  of  the  shares  does  not  necessarily  exempt  the 

corporation.     §  2832. 
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whether  preferred  stock  exempt  from  taxation  as  shares  or  taxable  as  a  credit 
§  2833. 

earnings  invested  in  preferred  stock  of  another  corporation  lose  their  exemption. 
§  2834. 

not  entitled  to  reduction  in  respect  of  preferred  stock  of  another  corporation, 
under  the  head  of  " credit."    §  2835. 

sinking  fund  deductible  as  a  credit.     §  2836. 

deduction  on  account  of  real  estate  held  in  other  States.     §  2837. 

exemption  of  corporation  exempts  dividends  of  shareholders.     §  2838. 

an  exemption  in  favor  of  stock  attaches  to  a  lawful  increase  of  stock.     §  2839. 

shareholder  not  entitled  to  exemption  because  corporate  funds  lavested  in  non- 
taxable securities.     §  2840. 

4.  Situs  of  shares  for  pm-pose  of  taxation, 

jurisdiction  either  of  person  or  property  sufficient  to  support  the  right  of  taxa- 
tion.    §  2846. 

corporate  shares  taxable  at  the  residence  of  their  owners.     §  2847. 

rule  applicable  to  shares  held  by  residents  in  foreign  corporations.     §  2848. 

legislature  may  change  this  situs  and  tax  shares  at  residence  of  corporation, 
§  2849. 

even  in  the  case  of  national  bank  shares  held  by  residents.     §  2850. 

subject  to  qualifications.     §  2851. 

5.  Taxation  of  shares  in  national  banks. 

States  and  municipalities  have  no  power  to  tax  national  banks.     §  2854. 

right  of  the  States  to  tax  national  bank  shares  derived  wholly  from  act  of  Con- 
gress.    §  2855. 

text  of  the  Federal  statute.     §  2S56. 

capital  not  taxable  in  solido.     §  2857. 

personal  property  of  such  banks  not  taxable.     §  2858. 

taxing  their  circulating  notes.     §  2859. 

taxing  their  surplus,  profits,  etc.     §  2860. 

taxing  a  State  bank  reorganizing  as  a  national  bank,     §  2861. 

State  taxation  after  insolvency.     §  2862. 

shares  and  not  capital  taxable.     §  2863. 

what  is  a  tax  on  capital  and  what  on  shares.     §  2864. 

municipal  taxation  of  such  shares.     §  2S65, 

place  of  assessment  and  taxation,     §  2866. 

what  is  meant  by  "  moneyed  capital."    §  2867 

what  constitutes  unlawful  discrimination  in  such  taxation.     §  2868. 

unlawful  discrimination  as  between  national  banks  and  State  moneyed  institu- 
tions other  than  banks.     §  2869. 

unlawful  discrimination  in  making  the  assessments,     §  2870, 

assessing  shares  at  their  actual  value,     §  2871. 

deduction  for  debts.     §  2872. 

deductions  for  real  estate.     §  2873. 

what  exemptions  constitute  unlawful  discrimination.     §  2874. 

discrimination  in  rate  of  taxation.     §  2875. 

bank  compelled  to  furnish  list  of  shareholders.     §  2876. 

compelling  the  corporation  to  pay  the  tax.     §  2877. 
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legislative  correction  of  assessments.     §  2878. 

when  taxation  of  shares  works  an  exemption  of  corporate  property.     §  2879. 

taxing  an  increase  of  shares.     §  2880. 

deducting  value  of  real  estate.     §  2881. 

action  to  recover  back.     §  2882. 

remedy  by  injunction.     §  2883. 

construction  of  various  State  statutes.     §  2884 

6.  Taxation  of  dividends. 

policy  of  laying  taxes  on  dividends.     §  2890. 

the  standard  by  which  to  determine  what  is  a  dividend  under  such  statutes. 

§  2891. 
distinction  between  a  tax  on  dividends  and  a  tax  on  capital.     §  2892. 
distinction  between  a  tax  on  dividends  and  a  license  tax.     §  2893. 
franchise  tax  admeasured  upon  dividends.     §  2894. 
taxing  prospective  dividends  to  the  corporation.     §  2895. 
taxing  the  corporations  on  dividends  already  declared  and  paid.     §  2896. 
taxing  dividends  paid  in  reduction  of  capital.     §  2897. 
taxing  dividends  arising  from  damages  for  condemnation  of  the  property  of  the 

corporation.     §  2898. 
taxing  the  dividends.     §  2899. 

taxing  the  dividends  of  foreign  corporations.     §  2900. 
dividing   the  dividend   payable    within   any   year   so   as   to   defeat    taxation. 

§  2901. 
illustration.     §  2902. 

corporation  estopped  by  its  own  declaration  of  dividends.     §  2903. 
taxation  of  dividends  declared  through  mistake.     §  2904. 
taxation  of  stock  dividends.     §  2905. 

but  not  when  founded  oh  a  mere  formal  increase  of  capital.     §  2906, 
when  tax  measured  by  dividend  on  paid-up  capital.     §  2907. 
taxation  of  corporate  property  represented  by  interest-bearing  stock  certificates, 

§  2908. 

7.  Questions  relating  to  assessment  and  collection. 

certainty  of  description  in  assessment:   "  mining  stock"  —  bank  stock,     §2913, 

assessing  upon  corporation  a  tax  against  shareholders.     §  2914, 

statute  under  which  this  mode  oE  taxation  not  applied.     §  2915, 

corporations  may  contest  such  a  tax,     §  2916, 

taxation  of  shares  held  under  mortgage  or  pledge,     §  2917, 

lien  of  taxes  upon  shares,     §  2918. 

some  questions  of  procedure.     §  2919. 

8.  O/fweign  corpm-ations. 

general  power  of  States  to  tax  foreign  corporations.     §  8087. 

whether   protected   from   unequal   taxation   by  the   Fourteenth   Amendment. 
§  8088. 

further  of  this  subject.     §  8089. 

doctrine  that  States  cannot  tax  foreign  corporations  differently  from  domestic 
corporations.     §  8090. 

application  of  provisions  in  State  constitutions  requiring  all  taxation  to  be  uni- 
form.    §  8091. 
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States  cannot  tax  foreign  corporations  which  are  agencies  of  the  United  States. 

§  8092. 
State  taxation  of  property  invested  in  securities  of  the  United  States.     §  8093. 
taxing  power  of  the  property  of  foreign  corporations  as  affected  by  the  situs  of 

their  property.     §  8094. 
situs  of  interstate  property  for  the  purposes  of  taxation.     §  8095. 
situs  of  ships  at  sea.     §  8096. 

sittia  of  the  rolling  stock  of  interstate  railway  companies.     §  8097. 
taxing  the  capital  of  foreign  corporations.     §  8098. 
further  of  this  subject.     §  8099. 

taxing  the  capital  employed  by  foreign  corporations  within  the  State.     §  8100. 
taxing  foreign  corporations  having  agencies  within  the  State.     §  8101, 
taxing  foreign  corporations  "  doing  business  in  this  State.''    §  8102. 
taxing  capital  of  foreign  corporations  domiciled  within  the  State,  but  doing 
■  business  without  the  State.     §  8103. 

interpretation  of  words  and  phrases  in  statutes  laying  taxes  upon  foreign  corpo- 
rations.    §  8104. 
taxation  of  foreign  corporations  when  engaged  in  interstate  commerce.     §  8105. 
taxation  of  domestic  corporations  engaged  in  interstate  or  foreign  commerce. 

§  8106. 
State  licenses  or  privilege  taxes  upon  foreign  corporations  engaged  in  interstate 

commerce.     §  8107. 
further  of  this  subject.     §  8108. 

license  taxes  distinguished  from  licenses  of  occupations.     §  8109. 
taxes  upon  the  receipts  of  transportation  companies  derived  from  interstate 

commerce.     §  8110. 
taxation  of  goods  in  interstate  transit.     §  8111, 
taxation  of  goods  in  transit  through  the  State.     §  8112. 
immaterial  how  the  tax  is  laid,     §  8113. 
when  interstate  transit  commences  so  as  to  exempt  property  from  State  taxa. 

ation.     §  8114. 
taxing  sales  made  within  the  State  by  non-resident  corporations.     §  8115. 
taxation  of  gross  receipts.     §8116. 
the  question  how  judicially  settled.     §  8117. 
a  further  explanation  of  these  decisions.     §  8118, 
the  present  doctrine  restated.     §  8119. 

validity  of  a  tax  upon  the  franchise  of  foreign  corporations,     §  8120. 
franchise  taxes  upon  domestic  corporations  doing  business  wholly  in  foreign 

countries.     §  8121. 
taxation  of  telegraph  companies.     §  8122, 
taxation  of  foreign  telephone  companies  having  domestic  companies  as  licensees. 

§  8123, 
taxation  of  express  companies.     §  8124. 
taxation  of  sleeping-car  companies.     §  8125. 

taxation  of  ferry  companies  incorporated  in  other  States.     §  8126. 
taxation  of  foreign  railroad  companies  operating  domestic  railroads  under  a 

lease.     §  8127. 
taxation  of  interstate  bridge  companies.     §  8123, 
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methods  of  assessment  of  interstate  bridges.    §  S129. 

taxation  of  property  of  railroads  consolidated  with  foreign  railroad  companies. 
§  8130. 

exemption  of  foreign  corporations  from  taxation.     §  8131. 

retaliatory  taxation  of  foreign  corporations.     §  8132  a. 

taxes  or  tolls  for  the  use  of  improved  facilities  of  navigation.     §  8133, 

excise  taxes  upon  foreign  corporations  in  Massachusetts.     §  8134. 

actions  by  foreign  corporations  to  recover  back  taxes.     §  8135. 
9.  Miscellaneotis. 

taxation  of  bonded  indebtedness.     §  6101. 

exemptions  of  corporate  property  from.     See  Franchises,  subd.  8. 
Telegraph  companies. 

See  Keglioence. 

taxation  of.     §  8122. 
Teller  of  bank. 

See  Banes. 
I.  In  general. 

the  powers  of  this  officer  limited  and  special.     §  4832. 

whether  binds  the  bank  by  his  representations.     §  4833. 

his  powers  enlarged  by  usage.     §  4834. 

paying  teller  cannot  bind  bank  by  usurping  functions  of  receiving  teller,     §  4835. 

whether  bank  bound  where  deposits  made  in  a  manner  contrary  to  custom. 
§  4836. 

his  powers  touching  the  certification  of  checks.     §  4837. 

observations  upon  the  impolicy  of  admitting  this  power.     §  4838. 

when  bank  bound  by  his  fraudulent  certification,     §  4839. 

his  mistakes  in  entering  deposits.     §  4840. 

liability  of  the  bank  for  his  frauds,     §  4841. 

his  civil  liability  for  embezzlements  by  other  officers.     §  4842. 
Telephone  companies. 

foreign,  taxation  of,     §  8123, 
Title. 

acquisition  of  by  adverse  possession,     §  7837, 

of  receiver,  nature  of.     See  Receivers,  eubd.  6, 

to  office  of  director.     §§  3883,  3884. 

of  laws,  restraints  as  to.     See  Constiictional  Restraints,  subd.  3. 
Tobacco  warehouses. 

organization  of,     §  184, 
Toll  roads. 

See  Tolls. 

organization  of  toll-road  company,     §  185. 
Tolls. 

See  Freights, 
Legislative  power  to  regulate. 

power  to  regulate  charges  of  employments  affected  with   a  pnblic   interest. 
§  5530, 

limitations  upon  this  power:  rates  must  not  be  confiscatory.     §  5531, 

fixing  such  charges  according  to  certain  classifications.     §  5532, 
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whether  the  question  what  is  a  reasonable  charge  ia  a  legislative  or  a  judicial 

question.     §  5533. 
grounds  on  which  this  power  of  regulation  rests.     §  5534. 
where  the  charter  is  subject  to  legislative  alteration  or  repeal.     §  6535, 
legislature  may  surrender  this  power.     §  5536. 
what  language  not  deemed  such  a  surrender.     §  5537. 
as  to  the  uniform  operation  o£  such  laws.     §  5538. 
operation  of  such  laws  on  the  exclusive  power  of  Congress  over  interstate  com- 

merce.     §  5539. 
power  to  regulate  such  charges  by  means  of  commissions.     5540 
this  legislative  power  not  restrained  by  compacts  between  the  corporation  and 

third  parties.     §  5541. 
status  of  contracts  abrogated  by  interstate  commerce  law.     §  5542. 
application  of  this  power  to  railway  companies.     §  5543. 
application  of  this  power  to  street  railway  companies.     §  5544. 
application  of  this  power  to  reorganized  corporations.     §  5545. 
regulation  of  charges  for  railway  "switching."    §  5546. 
statutes  prohibiting  unjust  discrimination.     §  5547. 
what  is  and  what  is  not  unjust  discrimination.     §  5548. 
the  same  subject  continued.     §  5549. 
recovery  of  excessive  rates.     §  5550. 

limitation  of  actions  for  penalties  under  such  statutes.     §  5551 . 
right  of  turnpike  company  to  charge  and  collect.     §§  5925-5932. 
Torts. 

See  Agents;  Directors;  Negligence;  Cashier  of  Bank,  subd.  5. 
1.  Civil  liability  of  corporation!  for  torts  —  in  general, 
general  rule.     §  6275, 

application  of  the  rule  of  respondeat  superior  to  private  corporations.     §  6276. 
act  must  have  been  done  within  the  scope  of  the  employment  or  agency.    §  6277. 
not  liable  for  torts  of  independent  contractors,     §  6278, 
liable  for  ultra  vires  torts.     §  6279. 
fijrther  of  this  doctrine.     §  6280. 
illustrations  of  the  doctrine.     §  6281. 

liable  for  torts  ultra  vires  in  the  sense  of  being  gratuitous.     §  6282, 
no  defense  that  the  tort  was  ultra  vires  the  agent.     §  '6283. 
liability  of  private  corporations  for  a  nuisance.     §  6284. 
corporations  not  included  in  general  statutes  giving  penalties.     §  6285. 
statutory  liability,  when  cumulative.     §  6286. 
corporations  may  become  liable  by  ratification.     §  6287. 
when  corporation  may  be  sued  jointly  with  agent.     §  6288. 
circumstances  under  which  they  cannot  be  joined.     §  6289. 
rule  where  the  common-law  system  of  pleading  prevails.     §  6290. 
action  for  non-performance  of  public  duties  on  Sunday.     §  6291. 
liability  as  between  trustees  in  possession  and  purchasers  under  a  mortgage, 

§  6292. 
liability  of  a  lessor  railroad  company  for  torts  of  its  lessee.     §  6293. 
2,  Liability  for  trespasses  and  malicious  injuries. 

liable  for  malicious  torts  of  agents  and  servants.     §  6298. 
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the  true  test  suggested.     §  6399. 

difSculties  in  applying  this  test.     §  6300. 

untenable  decisions  on  this  question.     §  6301. 

ancient  doctrine  that  a  corporation  could  not  commit  a  trespass  except  by  deed. 
§  6302. 

modern  law  that  a  corporation  can  commit  a  trespass  like  a  natural  person, 
§  6303. 

rule  extends  to  trespasses  upon  the  person.     §  6304. 

corporations  liable  in  common-law  actions  of  trespass,  trover,  etc.     §  6305. 

liable  for  damages  for  assault  and  battery.     §  6306. 

illustration  in  the  case  of  assaults  upon  passengers  by  the  servants  of  incorpo- 
rated carriers.     §  6307. 

further  of  this  subject.     §  6308. 

instances  under  this  head.     §  6309. 

liable  for  a  malicious  libel.     §  6310. 

not  so  liable  where  agent  not  acting  in  the  course  of  duty.     §  6311. 

liable  for  malicious  prosecution.     §  6312, 

liable  for  false  imprisonment.     §  6313 

liable  for  malicious  prosecution  of  civil  actions.     §  6314. 

liable  for  damages  caused  by  a  conspiracy.     §  6315. 

liable  for  vexatiously  and  maliciously  interfering  with  the  business  of  another. 
§  6316. 

3.  Liability  for  fraiuls.     See  Frauds. 

4.  Liability  for  negligence.     See  Negligence. 

5.  Rules  of  damages  —  consequential  and  special. 

consequential  damages  for  injuries  to  land:  doctrine  that  damages  not  recover- 
able where  work  authorized  by  statute.     §  6370. 

doctrine  that  damages  recoverable  although  work  authorized  by  legislature. 
§  6371. 

when  such  damages  recoverable  upon  either  theory.     §  6372. 

special  damages.     §  6373.  , 

further  of  this  subject.     §  6374. 

6.  Exemplary  damages. 

grounds  on  which  exemplary  damages  awarded.     §  6377. 

when  such  damages  given  for  negligence.     §  6378. 

whether  given  in  case  of  indictable  offenses.     §  6379. 

whether  evidence  warrants  such  damages  a  preliminary  question  for  the  court, 

§  6380. 
acting  under  a  mistaken  sense  of  duty.     §  6381. 
positive  proof  of  malice  or  oppression  not  necessary.     §  6382. 
when  corporations  liable  for  exemplary  damages.     §  6383. 
difference  of  opinion  as  to  circumstances  under  which  such  damages  awarded 

against  corporations.     §  6384. 
comments  upon  these  different  theories.     §  6385. 
further  comments.     §  6386. 
view  that  exemplary  damages  may  be  awarded  against  corporations  where  they 

would  be  awarded  against  an  individual  principal  for  the  tort  of  his 

agent.     §  6387. 
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riew  that  exemplary  damages  may  be  awarded  against  corporations  where  they 
would  be  awarded  against  an  individual  if  acting  for  himself.     §  6388. 

the  Federal  doctrine  on  this  question.     §  6389. 

such  damages  given  against  carriers  for  the  wanton  expulsion  of  passengers. 
§  6390. 

■cases  not  within  the  principle.     §  6391. 

cases  where  such  damages  have  been  awarded  on  the  principle  of  direct  author- 
ization or  subsequent  ratification.     §  6392. 

statutes  giving  such  damages.     §  6393. 

such  damages  given  in  the  case  of  malicious  libel  published  by  corporations.  §  6394. 

some  illustrative  cases  where  such  damages  have  been  affirmed.     §  639S. 
7.   Unlawful  trmts  and  combinations  for  control  of  corporations. 

power  of  corporations  to  make  contracts  diminishing  competition.     §  6399. 

general  statement  in  respect  of  the  formation  and  growth  of  "trusts."    §6400. 

all  such  combinations  illegal.     §  6401. 

validity  of  statutes  prohibiting  such  combinations.     §  6402. 

such  combinations  void,  as  unlawful  attempts  to  create  partnerships  among  cor- 
porations.    §  6403. 

invalidity  of  agreements  by  which  stockholders  surrender  -their  voting  power. 
§  6404. 

illegality  of  corporations  organized  to  purchase  the  shares  of  other  corporations 
for  the  purpose  of  controlling  their  management.     §  6405. 

invalidity  of  corporations  organized  for  the  mere  purpose  of  stifling  competition, 
and  engrossing  a  particular  manufacture.     §  6406. 

such  combinations  void  at  common  law  as  being  in  restraint  of  trade.     §  6407. 

no  recovery  upon  contracts  in  furtherance  of  such  combinations.  §  6408. 

whether  the  draughtsman  of  the  trust  agreement  can  recover  compensation  for 
his  service.     §  6409. 

right  of  members  of  such  combinations  to  rescind  and  withdraw.     §  6410. 

corporations  may  be  dissolved  for  entering  into  such  combinations.     §  6411. 

although  the  combination  takes  the  form  of  a  combination  among  the  stock- 
holders merely.     §  6412. 

power  of  the  "trustees"  to  sell  the  shares  deposited  with  them.     §  6413. 

status  of  ""trust  certificates.''    §  6414. 

relation  of  manufacturing  ''trusts"  to  interstate  commerce.     §  6415. 
S.  MisceUaneous. 

of  receivers,  remedies  for.     See  Receivers,  subd.  16, 

of  bank  cashier^  liability.     §§  4824-4829. 
Trades  unions. 

expulsion  of  members  from.     §  874. 
Tramp  corporations. 

right  of  removal  of  actions  extends  to.     §  8465. 
Tramways,  elevated. 

organization  of  company  for  constructing.     §  187. 
Transfers  of  shares. 

See  Shares;  Shaeeholdees;  SirESOEiPTioNS. 
t.  Bight  of  alienation. 

general  right  of  alienation  of  shares.     §  2300, 
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right  of  directors  to  transfer  shares.     §  2301, 

right  of  state  to  transfer  its  shares.     §  2802. 

purpose  of  transfer.     §  2803. 

transfers  in  fraud  of  the  creditors  of  the  tranferor.     §  2804. 

temporary  transfers  to  convey  incidental  benefits.     §  2305. 

contract  of  future  sale  of  stock  by  subscriber  to  proposed  company.     §  2306. 

transfer  by  minor.     §  2307. 

transfer  after  dissolution.     §  2308. 

transferability  of  shares  in  an  unincorporated  joint-stock  company.     §  2309. 

general  rule  that  a  corporation  has  no  power  to  restrain  transfers  of  its  shares. 

§  2310. 
except  in  case  of  unanimous  agreement,  saving  rights  of  third  persons.     §  2311. 
transfer  offices  required  to  be  kept.     §  2312. 
incidental  rights  not  following  transfers.     §  2313, 

2,  Lien  of  corpoi-ation  on,  its  shares. 

corporation  has  no  implied  lien  on  shares  of  stock.     §  2317. 

rule  as  to  dividends.     §  2318. 

national  banks  have  no  lien.     §  2319, 

lien  created  by  charter  or  statute.     §  2320. 

creation  of  lien  by  by-laws.     §  2321. 

equitable  lien  arising  from  language  of  certificate.     §  2322. 

construction  of  language  creating  the  lien:  "registered  holder."    §  2328. 

company's  power  to  lend  to  stockholders  not  enlarged.     §  2324. 

enforcing  the  lien:  marshaling  securities.     §  2325. 

foreclosure  under  decree:  day  of  grace.     §  2326. 

indebtedness  to  support  the  lien.     §  2327. 

continued:  debts  of  equitable  owners  of  shares.     §  2828. 

continued:  debt  of  nominal  owner  of  shares  held  in  trust.     §  2329. 

continued:  invalid  demand.     §  2330. 

time  of  ascertaining  the  fact  of  indebtedness.     §  2381. 

effect  of  the  lien.     §  2332. 

notice  of  lien  when  created  by  general  law.     §  2333. 

notice  of  lien  when  created  by  by-law  or  contract,     §  2334, 

lien  for  unpaid  purchase  money  follows  shares.     §  2335. 

effect  of  statute  of  limitations  upon  lien.     §  2336. 

waiver  of  this  lien.     §  2337. 

circumstances  amounting  to  a  waiver.     §  2338. 

giving  further  credit  after  notice  of  conflicting  liens.     §  2339. 

may  waive  formal  assent  of  the  directors.     §  2340. 

settlement  with  depositor  by  mistake  no  waiver.     §  2341. 

personal  liability  of  directors  for  improperly  approving  transfers,     §  2342, 

corporation  acting  in  abuse  of  its  power,     §  2343, 

validity  of  statutes  creating  such  liens.     §  2344. 

3.  Nature  of  share  certificates. 

nature  of  share  certificates,     §  2848, 
certificates  not  in  the  nature  of  letters  of  credit.     §  2349. 

are  a  continuing  affirmation  by  the  corporation  of  the  title  and  interest  of  tho 
shareholder.     §  2350. 
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liability  of  the  corporation  for  frauduleiit  certificates.     §  2351. 

an  illustration.     §  2352. 

share  certificates  not  negotiable,     §  2353. 

are  subject  to  limitations  and  burdens  created  by  general  laws.     §  2354. 

conditional  share  certificates.     §  2355. 

validity  of  share  certificates.     §  2356. 

right  to  a  certificate.     §  2357. 

liability  of  officers  for  false  certificates.     §  2358. 

what  constitutes  an  issuing.     §  2359, 

certificate  a  vested  right.     §  2360. 

efifect  of  issuing  certificates  to  the  wrong  person:  improper  division  of  the  shares 

among  the  co-adventurers.     §  2361. 
interest-bearing  certificate.     §  2362. 
when  right  to  certificate  not  determined  by  laches.     §  2363. 

4.  Formalities;  registration. ' 

in  general:  according  to  charter,  or  by-laws,  or  usage,  or  certificate.     §  2365. 

continued:  consent  of  directors.     §  2366. 

by-law  requiring  stock  to  be  first  offered  to  other  shareholders.     §  2367. 

blank  assignment  and  power  of  attorney.     §  2368. 

attestation:  two  witnesses.     §  2369. 

assignment  need  not  be  under  seal.     §  2370. 

when  transfer  made  by  officer  of  the  corporation  and  not  by  assignor.     §  2371. 

what  officer.     §  2372. 

shares  in  names  of  executors:  joint  transfer.     §  2373. 

transfer  made  on  what  book;  stock  ledger,  subscription  list.     S  2374. 

transfer  book  or  stock  ledger  as  evidence.     §  2375. 

what  is  a  sufficient  register.     §  2376. 

issue  of  new  certificates  unnecessary  but  usual.     §  2377. 

surrender  of  the  old  certificate  not  strictly  necessary.     §  2378. 

old  certificate  must  be  properly  indorsed.     §  2379. 

change  of  title  when  "received  for  record."     §  2380. 

national  banks:  transfer  on  the  books  necessary.     §  2381. 

transfer  under  a  general  assignment  for  creditors.     §  2382. 

[Kentucky]  record  not  constructive  notice.     §  2383. 

when  the  transfer  must  be  by  deed.     §  2384. 

5.  Unregistered  transfers. 

corporation  looks  only  to  its  books.     §  2387. 

but  may  recognize  the  holders  of  unregistered  certificates.     §  2388. 

unregistered  transfers  good  as  between  the  parties  to  them.     §  2389. 

sufficient  to  execute  a  gift.     §  2390. 

and  pass  both  the  legal  and  equitable  title.     §  2391. 

theory  that  only  an  equitable  title  passes.     §  2392. 

meaning  of  this  expression.     §  2393. 

contract  to  sell:  assignment  of  certificate.     §  2394. 

unregistered  transfers  estop  the  transferor.     §  2395. 

and  his  privies,  as  his  assignee  in  bankruptcy.     §  2396. 

unregistered  transfers  not  valid  against  third  parties  without  notice.     §  2397. 

danger  of  failing  to  obtain  a  transfer.     §  2398, 
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illnstratioD.     §  2399. 

not  good  against  subsequent  purchaser  in  good  faith  without  notice.     §  240O. 

otherwise  as  to  purchaser  at  judicial  sale  with  notice.     §  2401, 

transfer  in  blank  is  a  symbolical  delivery.     §  2402. 

sale  of  shares  and  subsequent  sale  of  interest  due  thereon.     §  2403. 

decisions  under  particular  statutes.     §  2404. 

decisions  ou  special  transactions.    §  2405. 
6.  Priorities  as  between  atlacJiing  creditors  and  unrecorded  transferees. 

uQregistered  transfers  not  good  as  against  creditors  of  the  assignor.     §  2409. 

unless  the  attaching  creditor  has  actual  notice  of  the  transfer.     §  2410. 

reasons  in  support  of  this  view.     §  2411. 

view  that  unrecorded  transfers  prevail  over  subsequent  attaching  or  execu- 
tion creditors  of  the  transferor.     §  2412. 

some  holdings  under  this  view.     §  2413. 

rights  of  attaching  creditor  paramount  to  those  of  subsequent  purchaser  without 
notice.     §  2414, 

distinction  between  statute  and  by-law  provision  requiring  transfer  on  corporate 
books.     §  2415. 

notice  to  corporation  immaterial.     §  2416. 

how  in  respect  of  shares  in  national  banks.     §  2417, 

reasonable  time  allowed  for  transfer  on  the  books.     §  2418, 

assignment  after  a  levy  by  one  creditor  and  before  a  levy  by  another,     §  2419. 

levying  execution  after  transfer  ou  the  books.     §  2420. 

statutes  making  transfer  void  as  against  buna  fide  creditors  or  subsequent  pur- 
chasers without  notice.     §  2421. 
7   Compelling  transfers  in  equity. 

equity  will  compel  transfers.     §  2425. 

illustrations.     §  2426. 

equity  will  decree  transfer  and  payment  of  dividends.     §  2427. 

will  compel  transfer  to  an  assignee  in  bankruptcy.     §  2428. 

where  a  second  certificate  has  been  wrongly  issued  in  lieu  of  one  reported  lost. 
§2429, 

illustration:  other  cases  where  transfer  on  corporate  books  was  compelled  ia 
equity.     §  2430. 

not  compelled  in  the  face  of  superior  opposing  equities,     §  2431, 

not  compelled  where  there  has  been  laches.     §  2432. 

conclusiveuess  of  transfer  under  a  decree,     §  2433. 

transfer  of  ultra  vires  stock  not  compelled.     §  2434. 

contract  to  sell  not  specifically  performed,     §  2435 

equity  will  not  execute  gift  by  compelling  transfer  by  corporation.     §  2436. 

demand  not  ordinarily  necessary,     §  2437, 

an  illustration  of  this  principle.     §  2488. 

ratification  of  the  unauthorized  act  of  the  corporation.     §  2439. 

parties  to  such  actions.     §  2440. 

no  jury.     §  2441. 
8.  Mandamus  to  compel  transfers. 

whether  mandamus  will  lie  to  compel  transfers.     §  2445, 
S.  Action  at  law  for  refusal  to  register, 
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refusal  to  register  a  valid  transfer  ia  a  conversion.     §  2447. 

80,  also,  a  wrongful  transfer  to  one  without  right.     §  2448. 

no  direct  remedy  against  the  ofiBcers.     §  2449. 

doctrine  that  trover  lies  for  the  conversion  of  shares.     §  2450. 

view  that  there  is  no  sensible  distinction  between  a  conversion  of  the  certificate^ 
and  a  conversion  of  the  shares.     §  2451. 

view  that  a  conversion  of  the  certificate's  a  conversion  of  the  shares.     §  2452 

the  same  view  under  the  codes.     §  2453. 

there  may  be  a  conversion  of  the  certificate  though  not  of  the  shares.     §  2454. 

trover  lies  for  the  conversion  of  stock  certificates.     §2455. 

view  that  trover  lies  only  for  the  certificate  —  not  for  the  shares.     2456. 

right  of  action  of  member  of  voluntary  association  against  subsequent  corpora- 
tion for  refusing  certificates  of  shares.     §  2457. 

not  necessary  to  show  interest  by  formal  ascertainment.     §  2458. 

plaintiff  mnst  have  right  of  immediate  possession.     §  2459. 

demand  and  refusal.     §  2460. 

must  tender  amount  of  eompany's  lien.     §  2461. 

doctrine  that  assumpsit  lies  against  the  corporation,     §  2462. 

special  action  on  the  case.     §  2463. 

parties.     §  2464. 

not  necessary  to  plead  consideration.     §  2465. 

evidence  in  such  actions:  presumption  of  title  in  the  case  of  a  transfer  in  blank.. 
§  2466. 

not  necessary  to  show  authority  of  president  to  permit  transfers.     §  2467. 

not  necessary  to  prove  fraud  or  collusion:  negligence  sufScient.     §  2468. 

10.  Measure  of  damages /or  refusing. 

measure  of  damages:  value,  dividends,  interest.     §  2471. 

price  of  such  shares  in  the  market.     §  2472. 

highest  market  value  between  time  when  delivery  was  due  and  date  of  trial.. 

§  2473. 
amount  sold  for  in  excess  of  par  value.     §  2474. 
lost  dividends.     §  2475. 

for  the  conversion  of  a  stock  certificate.     §  2476. 

continued:  actual  damages,  and  not  value  of  shares  recoverable.     §  2477. 
for  wrongful  sale  of  shares  by  pledgee.     §  2478. 
measure  of  damages  for  conversion  of  stock  bj'  broker.     §  2479. 
in  case  of  failure  of  broker  to  deliver.    §  2480. 

where  the  broker  neglects  to  close  a  "  straddle"  for  his  principal.     §  2481. 
corporations  not  liable  for  subsequent  depreciation.     §  2482. 
nominal  damages  for  a  technical  conversion.     §  2483. 

1 1.  Fiduciary  relation  between  company  and  stockholder. 

corporation  a  trustee  for  its  shareholders  for  the  protection  of  their  title.     §  248ffi. 

duty  of  corporation  as  trustee  for  its  shareholders.     §  2487. 

responsibility  assumed  by  the  corporation  in  discharging  this  trust.     §  2488. 

liability  for  permitting  wrongful  transfers.     §  2489. 

liable  for  restricting  rightful  transfers.     §  2490. 

12.  lis  liability  for  torongfiil  transfers. 

liability  of  corporation  for  transferring  on  a  power  by  one  non  sui  juris.     §  2493, 
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motives  for  transferring,  when  not  examinable.     §  2494. 

transfers  to  effect  collateral  purposes.     §  2495. 

whether  blank  transferee  must  satisfy  corporation  that  he  is  a'genuine  purchaser. 
§  2496. 

corporation  not  a  guarantor  of  shareholder's  title.     §  2497. 

' '  certification"  of  shares.     §  249S. 

right  of  corporation  to  refuse  substitution  of  assignee  until  subscription  paid. 
§  2499. 

costs  given  for  nnreasonably  refusing  to  register.     §  2500. 

corporation  should  refuse  transfer  unless  certificate  surrendered.     §  2501. 

illustrations.     §  2502. 

new  certificate  issued  without  taking  up  original  ones,  Invalid.     §  2503. 

certificate  need  not  be  presented  in  order  to  draw  a  dividend.     §  2504. 

transfers  in  pursuance  of  a  general  power  of  attorney  but  without  the  indorse- 
ment of  the  owner.     §  2505, 

validity  of  a  by-law  restraining  transfers,  except  npon  surrender  of  certificate, 
etc.     §  2506. 

illustration  of  the  rule  that  a  transferee  demanding  recognition  must  present 
his  certificate.     §  2507. 

transfer  under  a  decree  of  confiscation.     §  2508. 

effect  of  transfer  by  order  of  court  to  purchaser  at  sheriff's  sale.     §  2509, 

transferring  a  fractional  part  of  a  share.     §  2510. 

previous  transfer  to  purchaser  under  execution,     §  2511, 

injunction  restraining  transfer.     §  2512. 

transfers  ordered  by  probate  court.     §  2513. 

13.  Its  duties  and  responsiUUties  where  cei-tificates  are  lost  or  stolen. 

rights  of  owner  superior  to  those  of  bona  fide  purchaser  of  lost  or  stolen  shares, 
§  2516. 

corporation  issues  new  certificate  at  its  peril,     §  2517. 

and  refuses  transfers  to  the  rightful  owner  at  its  peril,     §  2518. 

in  such  a  case  vendor  of  iona  fide  shareholder  may  be  liable  together  with  cor- 
poration.    §  2519. 

company  may  demand  bond  of  indemnity  before  issuing  new  certificate.    §  2520. 

doctrine  that  company  cannot  refuse  to  issue  certificates  on  bond  of  indemnity 
being  given,     §  2521, 

protecting  the  company  by  allowing  the  cause  to  stand  on  the  docket.    §  2522. 

statute  of  New  York  giving  remedy  for  procuring  duplicate  certificate  in  case  of 
loss  of  original.     §  2523. 

the  constitutionality  of  this  statute  doubtful.     §  2524. 

construction  of  this  statute.     §  2525. 

14.  Transfers  of  shares  Mid  in  trust. 

issuing  stock  to  third  persons  "in  trust."     §  2527. 

effect  of  notice  of  the  trust  on  the  books  of  the  corporation:  duty  of  the  corpo- 
ration to  protect  the  rights  of  the  cestui  que  trust.     §  2528. 
different  classes  of  fiduciaries;  administrators,  guardians,  aud  assignees,    §  2529, 
[Indiana]  administrator's  sale  under  order  of  court,     §  2530. 
executors,     §  2531. 
when  the  executor  is  also  trustee,     §  2532, 
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shares  held  by  "  guardian."    §  2533. 
the  case  of  trustees.     §  2534. 

lapse  of  time  will  not  affect  the  notice  of  the  trust.     §  2535. 
not  necessary  that  the  beneficiary  should  be  named  on  the  hooks.     §  2536. 
when  shares  are  registered  as  held  "in  trust."     §  2537. 

other  circumstances  under  which  corporation  chargeable  with  notice.     §  253S. 
illustration:  corporation  liable  for  assisting  in  unauthorized  sale  of  shares  held 

in  trust.     §  2539. 
continued:  advice  of  counsel  does  not  exonerate  corporation.     §  2940. 
liability  for  issuing  new  certificate  where  a  trustee  transfers  in  breach  of  his 

trust.     §  2541. 
trustee  with  discretion  to  sell.     §  2542. 
company  not  liable  unless  registration  of  transfer  contributes  to  plaintiff's  loss. 

§  2543. 
honafide  purchasers  of  such  shares  protected.     §  2544. 
illustration:  bona  fide  purchase  of  shares  affected  with  a  trust.     §  2545. 
assignee  in  insolvency  not  a  ionafide  purchaser.     §  2546. 
irregular  transfer  by  the  trustee  to  the  cestui  que  trust.     §  2547. 
several  trustees,  all  must  join  in  the  transfer.     §  2548. 
right  of  cestui  que  trust  to  demand  a  transfer.     §  2549. 
when  trustee  uot  a  purchaser  and  not  liable  for  unpaid  balances.     §  2550. 
[Massachusetts]  effect  of  a  sale  by  the  cestui  que  trust.     §  2551. 
15.  Liability  for  transferring  on  forged  powers  of  attorney, 
generally  considered.     §  2555. 

corporation  liable  to  shareholder  for  recognizing  a  forged  indorsement.     §  2556. 
qualification  that  the  original  shareholder  not  negligent.     §  2557. 
such  negligence  may  consist  in  receiviug  dividends  on  the  reduced  number  of 

shares.     §  2558. 
doctrine  that  shareholder's  right  of  action  not  concluded  by  allowing  the  escape 

of  the  forger.     §  2559. 
continued:  reasons  for  concluding  that  to  allow  the  forger  to  escape  does  not 

bar  shareholder's  right  of  action  against  corporation,     §  2560. 
theory  of  liability  where  certificates  are  fraudulently  transferred  by  holder's 

agent,     §  2561, 
not  negligence  for  the  shareholder  to  afford  an  opportunity  for  a  forgery.   §  2562. 
an  illustration  of  the  English  doctrine.     §  2563. 
another  illustration  of  the  English  doctrine.     §  2564. 
English  rule  where  blank  transfers  are  lodged  with  a  broker  who  fraudulently 

fills  them  up.     §  2565. 
alteration  of  an  assignment  of  a  part  of  the  shares  named  in  the  certificate,  so 

as  to  make  it  an  assignment  of  all,     §  2566. 
original  shareholder  has  a  remedy  in  equity  against  corporation.     §  2567. 
original  shareholder  no  remedy  as  against  subsequent  purchaser.     §  2568, 
notice  to  shareholder  of  application  to  register  not  an  estoppel,     §  2o69, 
foundation  of  the  rule  which  holds  the  corporation  thus  liable.     §  2572, 
further  of  the  doctrine.     §  2573. 
illustration  of  this  principle.     §  2574, 
another  illustration.     §  2575, 
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Transfers  of  shares— (CoDtinued). 

liability  of  corporation  for  fraudulent  issue  of  shares.     §  2577. 

grounds  of  this  liability:  respondeat  superior  —  negligence  —  estoppel  —  ratifica- 
tion.    §  2578. 

principle  illustrated:  certificates  issued  through  a  forgery  by  the  president.  §  2579. 

forged  transfer  of  name  of  a  co-executor.     §  25S0. 

the  first  taker  of  the  original  certificate  has  no  right  of  action  against  the  com- 
pany.    §  2581. 

but  the  company  has  a  right  of  action  against  him.     §  2582. 

rule  as  to  forged  commercial  paper  declared  by  the  English  Court  of  Appeal  in 
the  case  of  the  Vagliano  acceptances.     §  2583. 
16.  Divestitures  qf  liability  by  trans/erring  shares.     See  Stockholders,  subd.  15. 
Treasurer. 

See  OrfiOEBS. 
1.  In  general. 

his  appointment  and  tenure.     §  4714. 

his  status  and  duties.     §  4715. 

no  powers  as  contracting  agent.     §  4716. 

no  discretion  to  settle  debts,  release  claims,  or  allow  ofiFsets.     §  4717. 

nor  to  assign  a  mortgage  held  by  the  corporation.     §  4718. 

treasurer  of  ideal  corporation  no  power  to  make  or  accept  negotiable  paper. 

such  power  presumed  in  the  treasurer  of  a  trading  corporation.     §  4720. 

decisions  denying  this  power  to  the  treasurer  of  a  business  corporation.     §  4721. 

whether  he  has  power  to  indorse.     §  4722. 

no  power  to  make,  accept,  or  indorse  for  accommodation  under  a  general  power 
to  indorse.     §  4723. 

rights  of  bona  fide  holders  of  such  paper.     §  4724, 

whether  an  action  in  such  cases  for  money  bad  and  received.     §  4735. 

may  bring  suit  to  recover  corporate  debts.     §  4726, 

no  power  to  confess  judgments.     §  4727. 

when  notice  to  him  affects  the  corporation.     §  4728. 

holding  out  as  evidence  of  his  authority.     §  4729. 

purchasing  the  property  of  the  corporation.     §  4730. 

accounting  to  the  corporation.     §  4731. 

his  liability  to  third  persona.     §  4732. 

miscellaneous  holdings  touching  the  civil  liability  of  treasurers,  cashiers,  and 
other  ministerial  officers  of  corporations.     §  4733. 

liability  of  corporation  for  hia  torts:  respondeat  superior,      §  4734. 
Trespasses. 

of  corporations,  liability  for.     See  Torts,  subd.  2, 
Trover. 

See  Conversion. 
Trust  certificates. 

status  of.     §  6414. 
Trust  companies. 

organization  of.     §  188. 
Trust  fund. 

See  Stockholders. 

capital  stock  regarded  as.     §  2951. 
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Trust  funds. 

restoration  of  by  receiver.     See  Receivers,  subd.  13. 
Trusts. 

for  control,  of  corporations.     See  Torts,  subd.  7. 

incidental  powers  and  duties  of  receiver  in  administering.     §§  6993-7017. 
Turnpike  corporations. 

powers  of,  generally.     See  Corporate  Powers,  snbd.  10. 
Ultra  vires. 

See  CoBPORATE  Powers. 
1.  Nature  and  extent  of  doctrine. 

presumption  that  corporations  act  within  their  powers.     §  5967. 

general  statement  of  the  doctrine  of  uUra  vires.     §  5968. 

how  the  doctrine  of  ultra  vires  started  and  was  misapplied  in  growing.     §  5969. 

judicial  statements  of  the  reasons  on  which  the  doctrine  of  ultra  vires  rests. 
§  5970. 

comments  on  these  statements  of  doctrine.    §  5971. 

ulti'a  vires  acts  of  corporations  deemed  "  unlawful."     §  5972. 

doctrine  that  persons  dealing  with  corporations  are  bound  to  take  notice  of  their 
powers.     §  5973. 

persons  dealing  with  corporations  bound  to  take  notice  of  the  powers  of  their 
agents.     §  5974. 

distinction  between  contracts  wholly  outside  of  the  power  of  the  corporation 
and  those  outside  of  it  in  a  given  particular,  or  through  some  undisclosed 
circumstance.     §  5975. 

illustrations  of  this  doctrine.     §  5976. 

further  illustrations.     §  5977. 

distinction  between  a  want  of  power,  and  a  want  of  the  necessary  formality  in 
executing  a  power..    §  5978. 

right  of  subrogation  in  respect  of  ultra  vires  debts.     §  5979. 

ultra  vires  contracts  between  two  corporations.     §  5980. 

contracts  void  in  part  and  good  in  part.     §  5981. 

exercise  of  power  which  has  been  exhausted.     §  5982. 

money  paid  on  ultra  vires  contract  may  be  recovered  back.     §  5983. 

further  of  this  subject.     §  5984. 

where  the  illegality  is  known  to  both  parties.     §  5985. 

contracts  prohibited  by  the  by-laws  of  the  corporation.     §  5986. 

effect  of  by-laws  on  contracts  with  members  of  corporation.     §  5987. 

what  by-laws  the  corporation  may  enact  affecting  the  rights  of  members.  §  5988. 

by-laws  overrule  discretion  of  directors.     §  5989. 

by-laws  evidence  against  the  company.     §  5990. 

by-laws  in  excess  of  the  powers  embraced  in  the  powers  of  association.     §  5991. 

distinction  between  tortious  and  contractual  liability  for  ultra  vires  acts.     §  5992 

torts  committed  in  the  prosecution  of  an  ultra  vires  business.     §  5993. 

constitutional  prohibition  against  ultra  vires  acts.     §  5994. 

obligations  imposed  in  favor  of  third  parties  by  the  charter.     §  5995, 

assuming  power  by  claiming  it  in  articles  of  association.     §  5996 

power  exercised  by  majority  of  stockholders.     §  5997. 

contracts  by  which  corporations  abnegate  their  public  duties.     §  5998. 

right  to  disafiirm  after  part  performance,     §  5999, 
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Ultra  vires — (Continued). 

especially  in  the  case  of  contracts  transferring  public  duties.     §  6000. 

or  those  otherwise  opposed  to  public  policy.     §  6001. 

or  which  otherwise  involve  a  continuing  violation  of  law.     §  6002. 

right  of  disaffirmance  predicated  upon  doing  justice  to  the  other  party.     §  6003. 
-  right  of  the  other  party  to  recover  what  he  has  lost  after  disaffirmance.     §  6004. 

illustration  in  the  caae  of  invalid  municipal  bonds.     §  6005. 

ttltra  vires  contract  not  allowed  to  stand  as  security  for  damages  for  refusal  of 
further  performance.     §  6006. 

doctrttie  that  the  corporation  ia  not  estopped  by  receiving  the  benefits  of  the 
contract.     §  6007. 

doctrine  that  the  individual  is  not  estopped  in  such  cases.     §  6008. 

no  estoppel  where  the  other  contracting  party  knows  that  the  contract  is  ultra 
vires.     §  6009. 
2.   TlieoHes  under  which  the  application  of  the  doctrine  is  denied. 

estoppel  to  plead  ultra  vires.     §  6015. 

corporation  estopped  when  it  has  received  the  benefit.     §  6016. 

or  where  the  other  party  has  acted  to  his  disadvantage.     §  6017. 

illustrations  of  this  doctrine.     §  6018. 

further  illustrations.     §  6019. 

estoppel  extends  to  privies  of  corporation.     §  6020. 

the  other  party  estopped  when  he  has  received  the  benefit.     §  6021. 

or  where  the  corporation  has  acted  to  its  disadvantage.     §  6022. 

rule  where  the  contract  is  fully  executed  on  both  sides.     §  6023. 

rule  where  the  contract  has  been  fully  executed  on  either  aide.     §  6021. 

rule  where  the  contract  has  been  executed  by  the  party  contracting  with   the 
corporation.     §  6025. 

rule  where  the  contract  has  been  executed  by  the  corporation.     §  6026. 

estoppel  in  favor  of  the  bona  fide  holder  of  commercial  paper.     §  6027. 

doctrine  that  violation  ol  charter  or  want  of  power  cannot  be  set  up  collater- 
ally.    §  6028. 

caaes  where  this  doctrine  has  been  applied.     §  6029. 

who  not  set  up  such  violations  or  want  of  power.     §  C030. 

illustrations  of  the  foregoing.     §  6031. 

when  stockholders  may  and  may  not.     §  6032. 

doctrine  that  the  question  whether  a  corporation  has  acted  ultra  vires  can  only 
be  raised  by  State.     §  6033. 

limitations  of  this  doctrine  and  exceptions  to  it.     §  6031. 

expressions  and  applications  of  this  principle.     §  6035. 

whether  it  can  be  harmonized  with  the  doctrine  of  ultra  vires.     §  6036. 

further  applications  of  this  principle.     §  6037. 

further  applications  of  it.     §  6038 

further  applications.     §  6039. 

borrowers  cannot  keep  the  money  and  plead  ultra  vires.     6040. 

persons  advancing  money  to  corporations  not  bound  to  see  to  its  proper  appli- 
cation.    §  6041. 

other  cases  in  which  the  courts  have  refused  to  admit  the  defense.     §  6042. 
Unlawful  trusts. 

See  ToEi's,  subd.  7. 
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of  brokers  in  stock  dealings.     §  2700. 
of  stock  exchange,  Iiow  far  controlling.     §  2701. 
User. 

See  CoRPOEATB  Existence,  snbd.  3. 
Usury. 

indictment  of  corporation  for.     §  6431. 
Variance. 

See  Pleadings. 
Vendibility. 

of  franchises.     See  Franchises,  subd.  3. 
Venue. 

See  Jurisdiction. 

of  actions  by  and  against  corporations.     §§  7421-7440. 
Verification. 

of  pleadings  by  corporation.     §  7632 
Vice-President. 

See  President. 
1.  In  general. 

nature  of  this  office.     §  4687. 
powers  of  this  officer.     §  4688. 
his  personal  liability.     §  4689. 
Visitation. 

See  Mandamus;  Quo  Warranto. 
Voluntary  associations. 

See  Associations,  Unincorporated. 
Voluntary  dissolution. 

See  Dissolution,  subd.  5. 
Voting. 

See  Elections. 

right  to  vote  before  shares  are  paid  for,     §  1692. 
in  respect  of  shares  held  by  executors  or  trustees.     §  3871. 
manner  of.     §  3866. 
by  proxy.     §  3876. 
Waiver. 

See  Jurisdiction,  subd.  6. 

of  jurisdiction  over  person  by  voluntary  appearance.     §  7552. 
of  forfeiture,  for  non-payment  of  premium.     §  1776. 
of  notice  of  meeting  by  appearance.     §  712. 
Warrant  of  arrest. 

See  Process. 
Warranty. 
See  Shares. 

in  sale  of  stock  shares.     §§  2737-2742. 
Water-works. 

organization  of  water- works  company.     §  190. 
Whaling  companies. 

powers  of,  generally.     §  5959. 
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Winding  up. 

See  Dissolution,  §  5203. 

1.  At  suit  oj  stocklwlders. 

under  statutes  of  New  York.     §  6692. 

order  to  show  cause  against  the  application.     §  6693. 

whether  a  majority  can  wind  up.     §  6694. 

decisions  relating  to  the  number  and  value  of  stockholders  whose  concurrence- 
is  necessary  to  support  the  proceeding.     §  6695. 

when  not  dissolved  at  the  suit  of  a  single  stockholder.     §  6696. 

doctrine  that  equity  will  decree  a  dissolution  where  the  company  has  collapsed. 
§  6697. 

right  of  a  shareholder  to  have  the  corporation  wound  up  where  it  has  embarked 
in  an  ultra  virea  business.     §  6698. 

various  matters  of  procedure.     §  6699. 

notice  of  the  application  for  dissolution.     §  6700. 

notice  to  the  Attorney-General.     §  6701. 

intervention  of  creditors.     §  6702. 

powers  of  courts  of  equity  in  dissolving  and  winding  up  corporations.     §  6703, 

what  deemed  acts  of  insolvency.     §  6704. 

ordering  the  election  of  directors.     §  6705. 

enjoining  the  prosecution  of  other  suits.     §  6706. 

proceedings  for  the  winding  up  of  insurance  companies.     §  6707. 

insolvency  proceedings  against  railway  companies.     §  6708. 

insolvent  building  associations  wound  up  according  to  the  principles  of  equity. 
§  6709. 

distribution  in  the  voluntary  winding  up  of  savings  banks.     §  6710. 

proceedings  by  bank  commissioners.     §  6711. 

dissolution  by  unanimous  resolution  of  the  stockholders.     §  6712. 

when  unanimous  consent  required  to  wind  up  an  unincorporated  association. 
§  6713. 

2.  Miscellaneous. 

winding  up,  application  of  statutory  remedies.     §§  4538-4548. 
jurisdiction  in  equity  as  to.     §  4338-4548. 
of  national  banks,  fees  and  expenses.     §  7313. 
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